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t, — Aptks  the  labour  of  Beyeral  yean, 
at  last  enabled  to  present  you  with  a 
lation  of  the  Hedata. 
yoo,  Sib,  I  feel  it  incumbent  on  me  to 
ibe  a  work  origfinally  projected  by  your- 
ind  for  lome  time  carried  on  under  your 
diate  patronage. — Howeyer  humble  the 
lator's  abilities,  and  howeyer  imperfect 
execution  of  these  yolumes  may  be,  yet 
en'gn  itself  does  honour  to  the  wisdom 
>eneToknce  by  which  it  was  suggested ; 


Sib, 


and  if  I  might  be  allowed  to  express  a  hope 
upon  the  subject,  it  is,  that  its  future  bene- 
ficial elFects,  in  facilitating  the  administra- 
tion of  Justice  throughout  our  Asiatic  terri- 
tories, and  uniting  us  still  more  closely  with 
our  Mussulman  subjects,  may  reflect  some 
additional  lustre  on  your  Administration. — 
I  haye  the  honour  to  be,  with  the  utmost 
respect,  and  the  most  liyely  gratitude  and 
esteem, 


Your  most  obedient, 

And  most  humble  Servant, 

Chables  Hahilton. 


LNTRODUCTORY  ADDRESS 

BT  THB 

COMPOSERS    OF    THE    PERSIAN     VERSION. 


Praise  and  glory  unboimdcd  is  due  to  that 
adorable  Being,  in  the  inyestigation  of  whose 
ways,  through  their  seyeral  mazes,  the  most 
learned  theologians  are  exhausted,  and  the 
most  contemplative  philosophers,  in  the  wil- 
derness of  research,  find  the  foot  of  compre- 
hension shackled  with  the  fetters  of  amaze- 
ment ! — Duly  to  return  thanks  for  his  favours 
(which  to  offer  is  a  duty  indispensably  in- 
cumbent on  every  existent  being)  is  impos- 
sible ;  and  to  touch  the  skirt  of  his  intelli- 
gence (which  exceeds  the  power  of  the  finger 
of  diligence)  by  force  of  reason  and  study, 
impracticable !— Salutations  innumerable  are 
also  to  be  presented  at  the  tribunal  of  Him 
who  is  seated  on  the  elect  throne,  to  follow 
whose  infallible  institutes  is  a  certain  means 
of  attaining  the  Divine  favour,  and  whose 
world- illuminating  Lamp  of  Law  derives  its 
sacred  light  from  the  morning  beams  of  the 
Day  of  Judgment. — All  honour  and  blessing 
upon  him,  and  upon  his  holy  family,  and 
his  worthy  Companions  !— Upon  the  tablets 
of  the  hearts  of  those  who  adorn  the  exor- 
dium of  the  book  of  knowledge  and  wisdom, 
and  upon  the  minds  of  those  who  expound 
the  collected  mysteries  of  the  creation,  it 
is  impressed, — that,  from  the  day  that  the 
delightful  region  of  Bengal  was  cheered 
by  the  rays  of  Government  of  the  Nawab 
Governor-General,  Mr.  Wabren  Hastings, 
the  whole  of  his  wise  and  prudent  attention 
was  occupied  and  directed  to  this  point, — 
that  the  care  and  protection  of  the  coun- 
try, and  the  administration  of  public  affairs, 
should  be  placed  on  such  a  footing,  that  the 
commrunity,  being  sheltered  from  the  scorch- 
ing heat  of  the  sun  of  violence  and  tyranny, 
might  find  the  gates  closed  against  injustice 
and  oppression ;  and  that  the  range  of  sedi- 
tion in  those  who  deviate  from  the  road  of 
truth  might  be  limited  and  shortened : — and 
flinoe  this  hope  must  be  fulfilled  through  the 
.nemoe  of  the  holy  Law  of  the  Pbophet, 
fhe  kgonetioni  and  inhibitions  of  the 
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chosen  sect, — this  denizen  of  the  kingdom 
of  humility  and  solitude,  named  Gholak 
Yehee,  was  therefore  instructed  and  em- 
powered, together  with  Molla  Taj-addeev,  - 
Meer  Mohammed  Hossein,  and  Molla  SnAB-  , 
BEEAT  OoLLA,  to  translate  from  the  Arabio 
language  into  the  Persian  idiom  certain, 
treatises  upon  the  Law,  but  particularly 
that  excellent  work  the  Hedaya  (which, 
from  its  great  subtlety,  and  the  closeness  of 
its  style,  is  a  species  of  miracle), — to  whicli« 
accordingly,  with  their  assistance,  applying 
his  attention,  the  Arabic  text  was,  as  much 
as  it  would  admit,  reduced  into  a  Persian 
version ;  which  they  have  entitled  tha 
Hedata  Fabseb  [Persian  Guide],— hoping 
that  mankind  may  thereby  find  their  wanti 
supplied,  and  that  profit  and  advantage  may 
thence  accrue. 

Fbom  those  who  travel  in  this  fruitful 
garden  let  it  not  be  concealed,  that  wheroi 
in  the  course  of  their  investigation,  the  word 
Sheikhine  [the  two  Elders]  is  mentioned,  ife 
signifies  the  two  renowned  Doctors,  Imam 
Aboo  Haneefa,  and  the  most  illustrious  of 
his  disciples,  Imam  Aboo  Yoosaf: — where 
the  word  Tirrafine  [the  two  extremes]  is 
written,  it  imports  the  sublime  name  of 
Aboo  Haneefa  (on  whom  be  the  peace  of 
Goo)  and  Imam  Mohammed,  who  standi 
next  in  rank  to  the  two  Elders ;  and  by  ih» 
term  Sahibine  [the  two  disciples]  are  in« 
tended  the  two  scholars  of  Haneefa,  upon 
both  of  whom  be  the  blessing  of  God  ! 

A  HOPE  is  indulged,  from  the  benevolence 
of  those  who  shall  peruse  the  following 
pages,  that  if,  in  passing  over  the  valleys 
and  the  hills  of  this  long  journey,  it  should 
happen  that  the  foot  of  meditation  has  any- 
where slipped  from  its  place,  they  will  not 
treat  it  with  severity,  nor  expose  it  to  the 
finger  of  scorn  or  reprehension. — The  guid- 
ance is  with  God  ! 


ADVERTISEMENT  TO  THE  SECOND  EDITION. 


Ik  farther  pursnanoe  of  the  desi^  to  which 
laSiided in  my  Prefaoe  to  the  Third  Edition 
tf  Menu's  Institutes,  I  now  present  to  the 
prfLiiiuIun  the  Second  Edition  of  the  Hedaya. 
is  ttiiB  work  has  heen  made  a  text-book  by 
»fte  ConncQ  of  L^^al  Education,  for  the 
esaminatian  of  the  students  of  the  Inns  of 
Govrt,  who  are  qualifying:  themselves  for 
'  mil  to  the  English  Bar,  with  a  view  of  prac- 
tising in  India;  as  the  First  Edition,  by 
Kr.  Hamilton,  has  been  some  time  out  of 
print;   its  bulk  (four  quarto  volumes)   is 
not  calculated  to  assist  reference  to  its  pages ; 
ad  its  prioe  had  increased  in  proportion  to 
te  difficulty  of  obtaining  it,   I  felt  it  a 
dity  to  publish  a  new  Edition,  in  order  to 
bring  it  somewhat  more  within  the  reach  of 
fte  student,  not  only  with  referenoe  to  its 
wbtf  but  its  cost.    I  have  accordingly,  there- 
in, prepared  this  Edition  for  those  enter- 
prising  Publishers,  Messrs.  W.    H.  Allen 
sad  Co.    A  large  portion  of  the  work  having 
beeome  obsolete,  in  consequence  of  the  aboli- 
tioQ  of  slavery,  and  from  other  causes,  I  have 
expunged  the  Books  containing  those  por- 
tinis  from  the  present  Edition,  they  being 
more  interesting  to  the  antiquarian    (who 
csa  consult  the  First  Edition)  than  useful 
to  the    student  or  practitioner,  and  their 
iasotion  would   not  only  have  increased 
^  bulk  of  the  volume,  but  its  expense 
dn.     I    have,   however,  retained  in   the 
"Introductory  Discourse"  the  translator's 
epitome    of  those   books   from   which   the 
object  and  scope  of  the  obsolete  law  may 
be  learned.     Where  portions    of  the   ex- 
ponged    subjects    have   been    incidentally 
Bixed  up  with  others,  I  have  been  constrained 


to  retain  such  portions  lest  the  context 
might,  by  their  omission,  be  involved  in  ob- 
scurity. The  second  edition  is  now  comprised 
in  one  volume,  printed  in  double  columns, 
and  in  smaller  type  than  the  original,  with  a 
view  of  comprising  it  within  that  compass, 
but,  as  the  type  is  clear,  it  is  conceived  that 
no  disadvantage  will  result  from  this.  Where- 
ever  any  subject  is  omitted,  I  have  inserted  a 
note,  expressing  my  reasons  for  expunging  it. 
A  large  portion  of  the  original  translation 
had  been  printed  in  Italic  letters.  For  the 
sake  of  uniformity  and  clearness,  this 
plan  has  not  been  adopted  in  the  pre- 
sent Edition.  I  have  added  a  very  copious 
Index,  which  will  facilitate  reference  to 
the  context;  and  I  should  have  embodied 
in  foot-notes,  references  to  the  cases  that 
have  been  decided  upon  the  various  subjects 
of  which  the  work  treats,  but  that  I  have 
already  done  so  in  that  portion  of  my  work 
on  "  the  Mahommedan  Law  of  Inheritance 
and  Contract,"  in  which  the  same  subjects 
are  discussed,  and  where  those  cases  will  be 
found  collected. 

Although  the  present  Edition  has  been 
published  with  a  view  of  assisting  the  student 
to  prosecute  his  studies,  yet  the  hope  is 
entertained  that  the  Judge,  as  well  as  the 
Practitioner,  will  find  it  useful,  particularly 
in  those  provinces  where  the  Mahommedan 
law  demands  a  great  portion  of  the  attention 
of  the  judicial,  as  well  as  that  of  the  prac- 
titioner. It  is  hoped,  also,  that  it  may  be 
found  useful  in  promoting  the  study  of  the 
law  in  the  several  Universities  in  India,  it 
being  advisable  to  assimilate  the  curriculum 
in  both  countries  as  much  as  possible. 


2,  Plowden  Buildingg^  TempUj 
Ajtril,  1870. 
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PRELIMINARY   DISCOURSE, 


BY  THE  TRANSLATOR. 


The  diffusion  of  luerul  knowledge,  and 
the  eradication  of  prejudice,  though  not 
among  the  most  brilliant  ooDKqneDces  of 
extended  empire  and  commerce,  are  certainly 
nut  the  least  important. — To  open  and  to 
clear  the  road  to  science ;  to  provide  fBr  its 
rcoeplioQ  in  whatever  form  it  ma;  appear, 
in  whatever  language  it  ma;  be  oouTCj'ed : 
—these  are  advantages  which  in  part  atone 
for  the  Kuilt  of  conquest,  and  in  many  case* 
compensate  for  the  evila  which  the  acqniaitioD 
(if  dominion  too  often  iufliots, 

pEKHAFa  the  history  of  the  world  docs  not 
furnish  an  example  of  any  nation  to  whom 
Ibe  opportunity  of  acquiring  this  knowledge, 
or  communicating  those  advantages,  has 
Wn  affoidvd  in  so  eminent  a  degree  os 
(isEiT  Bbjtain. — To  the  people  of  this 
LUad  the  eocesfion  of  a  vast  empire,  in  the 
bosom  of  Asia,  inhabited,  not  by  hordes  of 
barbarians,  hut  by  men  far  advanced  in  all 
the  arts  of  civilized  life,  has  opened  a  field 
of  investigation  equally  curious  and  inetruo- 
tive.— Such  researches  must  ever  bo  pleasing 
to  the  speculative  philosopher,  who,  unbiassed 
by  the  selfish  motives  of  interest  or  ambition, 
delights  in  perusing  the  great  and  variegated 
volume  of  society  :— bnt  te  ua  they  com* 
recommended  by  no  ordinary  induoements 
knowing,  and  feeling,  as  we  ought,  how 
much  the  preservation  of  what  we  have 
obtained  depends  upon  the  proper  use  of 
power ;  and  upon  the  right  application  of 
IhcM  means  which  PnoviDEKCE  has  placed 
in  onr  hands  for  continuing,  and  perhaps 
ioereasing,  the  happiness  of  a  large  portion 
t[  the  human  race. 

Tbz  permanency  of  any  foreign  dominion 
tad  indeed,  the  jnatifioaldon  of  holding  such 
:  dsninian)  reqnira  that  a  itrict  attention 


be  paid  to  the  ease  and  advantx^,  not  only 
of  the  governors,  but  of  the  governed ;  and 
to  this  great  end  nothing  can  so  efifectually 
contribute  as  preserviog  to  the  latter  thtir 
ancient  established  practices,  civil  and  re- 
ligious, and  protecting  them  in  the  exercise 
of  their  own  institutes  ;  for  however  defeo- 
absurd  these  may  in  many  instances 
appear,  still  they  must  be  infinitely  more 
acceptable  than  any  which  we  oould  offer ; 
ainoe  they  are  supported  by  the  ai>oumulat«d 
prejudice  of  ages,  and,  in  the  opinion  of 
their  foUowers,  derive  their  origin  from  the 
Divinity  himself. 

Tnis  salutary  maxim  was  wisely  adopted 
by  the  servants  of  the  East  India  Compaki 
on  the  Srst  acquisition  of  our  Bengal 
territories  ;  and  to  a  steady  adherence  to  it 
much  of  the  present  flourishing  state  of 
those  provinces  must  be  attributed. 

The  judicial  regulations  both  of  the 
Hindoos  and  the  Mohammedans  are,  in  fact, 
so  intimately  blended  with  theb  religion, 
that  any  attempts  to  change  the  former 
would  be  felt  by  them  as  a  violation  of  the 
tatter ;  and  should  the  wisdom  of  the 
British  legislature  ever  suggest  the  expe- 
diency of  introducing  an  uniform  system  of 
jurisprudence  among  them,  it  will,  at  the 
same  time,  dictate  the  necessity  of  preserving 
sacred  and  unaffected  an  infinite  number  of 
usages,  essential  to  the  case  and  happiness 
of  a  people  differing  from  ns  as  widely  in 
customs,  manners,  and  habits  of  thinking, 
as  in  climate,  complexion,  or  language.— 
Towards  the  acoompliahment  of  such  an 
important  system,  every  effort  which  may 
tend  to  develope  Uieir  Lawb  is  undoubtedly 
a  step,  and  therefore  carries  with  it  its  own 
reoomntendation.— It  was  this  more  remote 


>,.v:>Vi\   ^i^c•OUK^E. 
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.  iv  v.  v^-.  \vN  ^Vi'V  hJL*  Ken  the  standard 
.;  ••iv;'..:a:  .Icttrmiaatioa  thrvrnphout  those 
.ou'.if.u*  of  iM^ii  ^hioh  wore  subjugated 
l-y  ihu-  Mohammedan  prinees,  and  have  since 
!vmaiiu\l  under  their  dominion.  In  one 
I'drlieulju-,  indiini.  the  conduct  of  the  con- 
qucrvTs  materially  ditfered  from  what  has 
I'cen  irenerally  considered  in  Europe  (how 
uiyustly  will  appear  from  many  passages  in 
this  work)  as  an  invariable  principle  of  all 
Mussulman  governments;  namely,  a  rigid 
and  undeviating  adherence  to  their  own 
LAW,  not  only  with  respect  to  themselves, 
but  also  with  respect  to  all  who  were  subject 
to  their  dominion.— In  all  spiritual  matters, 
those  who  submitted  were  allowed  to  follow 
the  dictates  of  their  own  faith,  and  were 
even  protected  in  points  of  which,  with 
respect  to  a  Mussulman,  the  law  would 
take  no  cognizance. — In  other  particulars, 
indeed,  of  a  temporal  nature,  they  were 
considered  as  having  bound  themselves  to 
pay  obedience  to  the  ordinances  of  the  law, 
and  were  of  course  constrained  to  submit  to 
its  decrees. — Hence  tlie  Hixpoos  enjoyed, 
under  the  Mussulman  government,  a  com- 
plete indulgence  with  regard  to  the  rites  and 
ceremonies  of  their  religion,  as  well  as  with 
respect  to  the  various  privileges  and  immu- 
nities, personal  and  collateral,  involved  in 
that  singular  compound  of  allegory  and 
superstition.— In  matters  of  property,  on 
the  contrary,  and  in  all  other  temporal 
concerns  (but  more  especially  in  the  criminal 
jurisdiction),  the  Mussulman  law  gave  the 
rule  of  decision,  excepting  where  both 
parties  were  Hindoos,  in  which  cose  the 
point  woB  referred  to  the  judgment  of  the 
Punditi,  or  Hindoo  Lawyers.— It  is  true, 
tiiii  itatement  rather  accords  with  the  spirit 
of  the  Mohammedan  laws,  than  with  the 
praotioe  of  them;  for  it  too  frequently 
happened  that  little  regard  was  paid  either 
to  jodioial  ordinance  or  natural  equity. — 
yriste  ayorice  and  bigotry  are  united  with 
dMpotio  power,  such  a  combination  will 
uooarinm  abnoea,  and  oormpt  the  streami  of 
jmlj^— Aooordingly,  the  Hindoos  were  in 


nuny  instances  exposed  to  unfair  and  partial 
dcoi*ion5,  but  more  particularly  where  u 
Mu*5ulman  was  conctmed,  in  which  case 
the  Uw  of  MoHAM>[ED  was  doubtless  often 
misinterpreted,  and  wrested  to  the  purposes 
of  injustice,  or  (which  was  an  evil  of  equal 
magnitude)  the  decree  was  the  result  of  a 
bargain  between  the  magistrate  and  the 
highest  bidder.— Still,  however,  these  abuses 
did  not  alter  the  spirit  of  the  law,  which 
continued  unvaried  in  its  ostensible  opera- 
tion ;  the  Mussulman  courts  determining  in 
all  matters  of  a  criminal  nature,  without 
exception,  and  in  every  case  of  Mussulman 
property;  and  admitting  of  appeals  to  thr 
Hindoo  Lawyers  (for  there  are  no  regular 
Hindoo  courts  of  justice)  only  in  cases  where 
the  Mussulman  law  had  made  no  provision, 
or  in  which  no  Mohammedan  had  any 
interest. 

Srcn  was  the  state  of  jurisprudence  in  the 
Bengal  provinces,  when  a  wonderful  revo- 
lution threw  the  government  of  them  into 
the  hands  of  the  English. 

Little  acquainted  with  the  forms,  and 
still  less  with  the  elementary  principles,  of 
the  native  administration  of  justice  in  their 
newly  acquired  territories,  the  British  go- 
vernment determined  to  introduce  as  few 
innovations  in  those  particulars  as  were  con- 
sistent lisath  prudence ;  and  the  only  material 
alteration  which,  in  course  of  time,  took 
place,  was  the  appointment  of  Company's 
servants  to  superintend  and  decide,  as  Judges 
in  the  civil  Mussulman  courts,  and  as  Ma- 
gistrates with  respect  to  tlio  criminal  juris- 
diction.— An  important  change  was  indeed 
effected  in  the  administration  of  both  justice 
and  revenue,  so  far  as  affected  the  dis- 
tinctions hitherto  maintained  between  Mus- 
sulmans and  Hindoos.  Of  these  the  latter 
had  alwa3rs  been  subject  to  double  taxes, 
and  imposts  of  every  denomination,  levied 
on  principles  which  are  fully  explained  in 
the  course  of  the  present  work :  and  they 
also  laboured  under  particular  inconveniences 
and  disadvantages  in  every  judicial  process 
(especially  where  the  litigating  adversary 
was  a  Mussulman)  some  of  which  have  been 
already  noticed.^By  the  British  government 
both  have  been  placed,  in  these  points,  upon 
an  exact  equality ;  and  the  Hindoo  and  Mus- 
sulman, respectively,  have  their  property 
scoured  to  them  under  that  system  which 
each  is  taught  to  believe  possessed  of  para- 
mount authority :  but  where  their  interests 
dash  in  the  same  cause,  the  matter  is  neces- 
sarily determined  by  the  principles  of  tho 
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Muflrafanan  law,  to  whioh.  long  usage*  mp- 
potted  by  the  poLioy  of  the  Mogul  govem- 
menU  has  given  a  sort  of  presoriptiYe 
fuperiority. — Still,  however,  though  muoh 
was  effected,  much  zemained  to  be  done. — 
The  gentlemen  who  were  appointed  to  snper- 
intend  the  proceedings  of  the  courts,  having 
hMd  no  opportonity  of  studying  the  languages 
in  which  the  laws  are  written,  were  con- 
strained, in  their  determinations,  to  be  guided 
by  the  advioe  of  the  native  officers— men 
sometimes  themselves  too  ill  informed  to  be 
capable  of  judging,  and  generally  open  to 
cormption.— Hence  appeared  the  necessity  of 
procuring  some  certain  rule  whereby  those 
gentlemen  might  be  guided,  without  being 
exposed  to  the  misconstructions  of  ignorance 
or  interest,  and  which  might  enable  them  to 
determine  for  themselves,  by  a  direct  appeal 
to  the  Mussulman  or  Hindoo  authority  on 
the  ground  of  which  they  were  to  decide. — 
A  compilation  was  accordingly  formed,  under 
the  inspection  of  the  most  learned  Pundits 
(Hindoo  Lawyers),  containing  an  abstract 
of  the  Hindoo  laws,  the  translation  of  which 
into  English  was  committed  to  Mr.  Halhed  ; 
and,  shortly  after  this  was  accomplished,  a 
number  of  the  principal  Mohammedan  pro- 
feaors  in  Bengal  were  employed  in  trans- 
lating from  the  Arabic  into  the  Persian 
tongue  a  commentary  upon  the  Mussulman 
law,  called  the  Hebata,  or  Guide,  a  work 
held  in  high  estimation  among  the  people  of 
that  persuasion.  The  English  version  of 
that  commentary  is  now  submitted  to  the 
public. 

Before  the  translator  proceeds  to  give  an 
acoount  of  this  work,  it  may  be  proper  to 
say  something  concerning  the  Laws  of  which 
it  treats. 

The  Mussulman  Law  proceeds,  in  its  de- 
terminations, upon  two  ground;  tho  text 
of  the  KoEAir,  and  the  Sonna,  or  oral  law, 
cocresponding  with  the  Mishna  of  tho  Jews. 

Thz  Kobak  (or,  as  it  is  more  commonly 
termed,  Al  Koran)  is  considered  by  the 
MuMulmans  as  the  basis  of  their  law  ;  and 
is  thereftre,  when  applied  to  judicial  matters, 
entitled,  by  way  of  distinction,  al  Sharra,  or 
THE  Law,  in  the  same  manner  as  the  Penta- 
teuch is  distinguished  by  the  Jews. 

Who  was  the  real  Author  of  this  extraor- 
compound  of  declamation  and  pre- 
mnst  far  ever  remain  a  matter  of  uncer- 
tainty, since  on  this  point  muoh  difference  of 
^ytwiffn  obtained,  even  among  the  earliest 
•pponents  of  Mohamhed  and  his  pretended 
i.—That  tins  extraordinary  person, 
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ho^'ever,  was  himself  the  principal  projector, 
is  beyond  dispute,  although  it  be  probable 
that  he  received  muoh  assistance  from  others 
in  the  composition  of  it.— By  all  orthodox 
Mussulmans  the  original  is  believed  to  have 
existed  from  eternity,  inscribed  on  the  tablet 
of  the  divine  decrees,  which  stands  close  by 
the  throne  of  Qod,  and  contains  the  pre- 
destined fate  of  If  EN  and  things.— From  this 
tablet  a  copy  of  it  is  supposed  to  have  been 
taken  by  the  angel  Gabriel,  and  conveyed 
to  the  Simma  Asfl,  or  lowest  heaven,  where 
it  was  by  him  revealed  to  the  Prophet  in 
various  portions,  an^  at  different  times. — ^Li 
fact,  it  was  delivered  by  Mohanmied  piece- 
meal to  his  followers,  according  as  the  occa- 
sion dictated,  or  as  any  particular  emergency 
required :  nor  was  it  arranged  together,  in 
its  present  form,  until  the  reign  of  his  friend 
and  successor,  the  Khalif  Aboo  Beer,  who 
ordered  the  whole  *to  be  collected  from  tho 
leaves  or  skins  on  which  the  passages  had 
been  written,  and  also  from  the  mouths  of 
such  of  the  surviving  companions  of  the  Pro- 
phet as  had  committed  them  to  memory,  and 
inserted  in  one  volume,  but  without  any  re- 
gard to  the  order  of  their  original  promulga- 
tion.— ^Much  difference,  however,  was  soon 
perceptible  in  the  several  copies  of  this  work ; 
wherefore  Othman,  the  second  succeeding 
Khalif,  to  remedy  the  growing  evil,  directed 
a  number  of  copies  to  be  transcribed  from 
this  of  Aboo  Bekr,  and  ordered  all  others  to 
be  destroyed. — Tho  precepts  of  the  £oran 
are  of  two  descriptions,  prohibitory  and 
injunctive.  In  tho  application  of  them  to 
practice  they  are  always  considered  as  un- 
questionable and  irrefragable,  except  whore 
one  passage  has  been  contradicted,  and  con- 
sequently repealed,  by  a  subsequent  passage, 
some  instancs  of  which  are  cited  in  the  course 
of  this  Commentary. 

SoNXA  is  a  word  which  (among  a  variety 
of  other  senses)  signifies  custom,  regulation, 
or  institute.  The  Sonna  (or,  as  it  is  ex- 
pressed among  the  Arabs,  by  way  of  dis- 
tinction, Al-Sonna)  stands  next  to  the  Koran 
in  point  of  authority,  being  considered  as  a 
kind  of  supplement  to  that  book.  It  forms 
the  body  of  what  is  termed  the  oral  law, 
because  it  never  was  committed  to  writing 
by  tho  Arabian  Legislator,  being  deduced 
solely  from  his  traditionary  precepts  or 
adjudications,  preserved  from  hand  to  hand, 
by  authorized  persons,  and  which  apply  to 
many  points  of  both  a  spiritual  and  tem- 
poral nature,  not  mentioned  or  but  slightly 
I  touched  upon  in  the  Koran.— These  tradi- 
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will  b*;  nore  partieidariy  mentioned  when 
Wit  ';//iD4  to  treat  of  anthorities. 

PkkcnckL  I/iTjiriTT,  also,  is  admitted 
to  bare  its  doe  weij^bt  in  j'idicial  determi- 
MtiumMf  eres  amontr  the  <Mlhodox.    As  nsed 
fff  ihi  MuMulman  Lawyers,  it  chiefly  eon- 
leisU  t^  casuistry,  aad  aoalof^^os  applica- ! 
ti//rjs  to,  or  d'^du^rtions  from,  cases  already . 
d^.'t/rnDio'rd  ufx/n  by  the  more  certain  stan-  j 
dards  of  t}»«  KoKAS  or  Sonna ;  the  nature 


*  Tho  tranvlator,  speahing  of  the  Sonna, 
ns«,-s  the  word  traditions,  in  compliance  with 
tm^nn,  which,  tLtmmif  Europeans,  has  applied 
this  Uitm  to  all  the  oral  precepts,  Ac.,  of  If  o- 
nhHHfAK—MnAt'Mn  (pronoanoed,  among  the 
KfuSm,  Hadeeth)  properly  sifroifies  an  occnr- 
ftmfA',  or  ';vent.  Home  Mussulman  commen- 
(iifor«  At'AUnf  it  to  mean  "an  emanation," 
nnd  und<!;rstiind  it  particularly  in  this  sense 
wh<;n  applif^  to  the  sayings  or  actions  of 
tbftir  Prophet, 

f  institutes. 

t  lUfiorts.    Traditions. 

t  Ooourranoci.    Kmanations. 


v^^t  J*  ^^  ^*^^-  '^^^"^  <>^  the  pit) 
phet  the  hnsbard  of  his  daughter,  and  th 
hneal  chief  of  his  fanuly,  aspii^  to  the  awi 
eeaaon,  with  hopes  founded  not  leaa  on  hi 
personal  ment  than  his  eoxy  ngal  and  hen 
ditary  daim».-\rhen  Mohamob  « 
sei«d  with  his  last  illness,  hi.  son-in-lai 
probably  eipeeted  a  nomination  in  hii 
favonr— His  news  however  were  fmatzated. 
and  his  pretensions  for  the  present  deieOed 
— ATSHA,t  the  stepmother  of  Fat«jl  had 
always  enterUined  an  antipathy  agaiail 
him ;  and,-  by  exerting  her  inftnenoe  with 
the  dying  Prophet,  easOy  prevented  hia 
from  uaaking  any  declaration  which  might 
determine  the  Mussulmans  in  favour  of  the 
descendant  of  HASHiii.-From  this  ciicum. 
stance,  on  the  decease  of  Mobaxxed.  his 
foUowers  became  divided  into  several  lao^ 
tions.--The  people  of  Medina  were  deair^ 
of  rai^g  Saad  one  of  their  countryman, 
to  the  dignity  of  Imam,  or  chief;  whilst  tin 
Meccanites,  considering  his  advancement  U\ 
subjecting  them  to  a  foreign  domination.  = 


•  Alee  Bnr  Abee  Taub,  cousin  Germtn ' 
of  MoHAiniED,  and,  with  him,  descended 
from  Hashim  Abdalminaf,  from  whom  tfat 
Hashimee  tribe  derives  its  title. 

t  The  daughter  of  Aboo  Bekr,  styled,  If  I 
the  Mohammedans,  on  al  Xawxxhsbv.  mi 
Mother  of  the  Faithfitl. 
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hdaied  their  intention  of  electing  a  chief 

■IT  theiDselTO. — Had  such  a  design  been 

td  into  effect,  it  must,  in  its  conse- 

huve    deBtro<red    altogether    the 

estahlished  religion  i  and  by  crushing 

ndnfi  empire  of  Islamism  in  its  infancy, 

lid   have    restored   the   Arabs   to   their 

aitiTe  barbarism  nnd  idolatry- — The  pru. 

OS  or  policy  of  Ouab,  and  some  other  ol 

principal  companions,  interfered ;  and 

My  proposed,  in  order  to  avoid  the  dangr 

Mi  schism  which  this  must  occasion  amo 

Wk   UuESulmans,  that   all  parties  should, 

^itbont   distioction,   unite  in   tho    elodion 

to  the  Prophet,  who  as  Buch 

illy  obeyed. — The  matter 

•■s  not  settled  withoat  much  contention :  but 

■•  length  Aboo  Beeb,  the  father-in-law  of 

IVoBuiifEn,  who  had  exerted  himself  as  a 

fcrdiilnr  among  the  disputants,  was  nnaoi- 

Moosly  elected  by  the  elders,  and  acknow- 

Kdjml  by  the  people. — It  was  in  vain  that 

■eHashimmeeB.and  other  part izansof  Alee, 

Vhemently  opposed  this  defeasance  of  his 

itht,   and  ohfltinately  maintained  that  he 

Jone    had    an  indisputable   nnd  exclusive 

taim  to  succeed,  as  well  oa  account  of  bis 

War  relation  to  MonAUVED,  as  because  of  a 

Wclaratiuii  of  the  latter  t<)  tliat  cHVct.*— 

Picir  remonstrances  were  disregarded,  their 

lamonrs  drowned  admidst  the  acclamations 

■*  the  multitude,  and  they  were  compelled 

«  remain  satitilied  with  rofueing  to  acknow- 

edse  \h?  Shalif. 

Alee  himself  retired  from  the  sccno  of 
lis  mortification,  and  sustained  the  disap- 
KJntmeot  of  his  ambition  with  silent 
Liijnut-,  nor  did  he  pay  his  homsRe  to  the 
lipainted  "Cojhiasdf.b  of  the  Faithful" 
(Etil  Moie  time  aftvr,  when  the  death  of 
^e  Fatima  had  weakened  his  party,  i 
>m  perctived  that  a  pcrseverence  in  his 
biA'-ot  might  indeed  create  strife,  but  could 
Nit  be  proiluctive  of  advantage. 

WiTHis  little  more  than  two  years  after 
til  elevation,  Aboo  Ri-kr,  finding  himself 
tttacked  by  a  mortal  distemper,  nominated 
tear  to  be  his  succes°or.  who  accordingly 
tanmed  the  title  without  opposition,  and 
lAer  a  most  succesiful  and  victorious  reign 
V  above   ten   years,  died  of  a  wound  he 


*  TIk  story  cited  by  the  partizans  of 
llZB.  on  this  occasion,  is  related  at  length, 
■  tiMtinf  of  the  term  Hawla.  [Omitted  in 
Ua  edition  in  consequence  of  the  abolition 
rf  abTcrj.— Ed.] 


received  from  one  I-'irooa,  a  Persian  slave. 
whom  he  hod  offended  by  a  sar<;astio  obser- 
vation  eoncerning  a  suit  which   the  slave 
had  referred  to  his  tribunal.— When  djiDg, 
Omah  refused  to  sppriint  any  particular  sui.- 
cessor,  deelarioff  the  Khalifat  to  rest  among 
six    persons,   who    should  succeed  to   each 
other  agreeably  to  the  order  of  their  election 
or   ballot;   namely,   Alee,   OiniiAN.  Saau, 
AaDLEinifiN,     Talha,     and    Zouair.     Of 
these   Abdplriuitas    ujireed  to  forego   hia 
right  altogether,  provided  he  might  Jiovo  the 
privilege  of  naming  the  successor  to  Ojiab  ; 
tt    proposal    to    whieh    all    bis    col!iafl'i;os 
assentt-d,  except  only  Alee,  who  took  this 
opportunity  to  urge  his  supericir  and  excln- 
prefentions  to  the  Khalifat.    Abdifl- 
:a>',  however,  notwithstanding  his  op- 
position, being  supported  by  his  four  other 
;olleagues,  offered  the  Khalifat  to  Othnak, 
and  ho  was  proclaimed  and  recognized  as 
to  the  PHoriiKT,  and  sovereign  of 
the    Mussulmans.    Alee,    on    this  second 
defeat,  acted  with  a  moderation  which,  how- 
laudiiblc  in  itself,  wns  much  Hiinied  by 
■  of  his  adherents.     He  paid  his  homage 
to  Otdmam   without  murmuring,    and  ap- 
peared content  to  submit  to  tho  success  of 
his  conipctitor. 

If  OrnjiAX  was  really  desirous  of  tli(> 
rank  which  he  had  thus  attained,  he  ex- 
hibited a  powerful  insfnncc  of  the  delusions 
of  nmbilirju!  'Whilst  his  armies  were  ex- 
tending the  empire  of  Ii^lam  in  every  direc- 
tion, nnd  penetrating  into  Khorison  and 
Mauritnnin,  tho  vpnt-rnble  Khalif  found  his 
rcicn  disturbed  by  intestine  eommolions, 
and  his  pirsun  evpnscd  to  the  liolenco  of 
faction.  His  declining  see  had  nnnerved 
his  arm  ;  ho  wa'i  unable  to  hold  the  reins  of 
id  j  dominion  with  the  steady  hand  of  his  prc- 
ix  I  decessors ;  and  he,  perhaps  too  late,  dis- 
covered that  be  had  undertaken  a  task  to 
which  he  wns  unequal.— Tho  governors  of 
his  provinces,  encouraged  by  tho  growing 
imbeeilitv  of  their  piince,  plundered  nnd 
oppressed  those  whom  it  was  their  duty  to 
cherish  and  protect. — He  had  disobliged 
Atsha,  "the  Mother  of  the  Faithful," 
who  excited  a  powerful  cabal  against  him 
at  Mecca,  whilst  Alee  and  hia  disconlcnled 
Hasliimites  connived  at,  pi-rhaps  inflamed, 
these  disorders.  The  mnlcontents  at  length 
being  juined  by  the  deputies  from  tho  op- 
pressed subjects  of  Egypt  and  Syria  look  lo 
arms,  and  Othma^  found  himself  besieged 
in  his  own  polnce.— Superstition  and  rf  «pect 
for  a  time  vilhheld  (he  assailants.    Their 
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tions*  are  divided,  by  the  Mnsfliilman 
oommentators,  into  two  classes :  I.  the  sim- 
ple sayings  of  the  Prophet  from  his  own 
uninspired  judgment;  II.  sayings  from  di- 
vine inspiration.  The  former  are  termed 
Hadees  Nabwce,  or  traditions  of  the  Pbo- 
PHET ;  the  latter  Hadees  Koodsee,  or  divine 
traditions ;  and  both  have  the  force  of  laws. 
— After  MoHAiaiED*8  death,  they  were  at 
first  quoted  by  his  companions  merely  in 
order  to  decide  occasional  disputes,  or  to 
restrain  men  from  certain  actions  which  the 
Pbophet  had  prohibited :  and  thus,  in  pro- 
cess of  time,  they  became  a  standard  of 
judicial  determination.  The  first  collection 
of  them  was  made  in  the  Khalifat  of  Alee  ; 
and,  in  after  times,  many  pious  men  em- 
ployed themselves  in  making  those  collec- 
tions.— There  arc,  besides  these,  a  multitude 
of  traditions  cited  by  the  Mussulman  com- 
mentators, concerning  the  acts  and  sayings, 
not  only  of  their  Pbophet,  but  also  of  his 
Companions  and  immediate  successors; 
which,  though  not  of  equal  authority,  are 
nevertiieless  admitted  to  have  some  weight 
as  precedents  in  judicial  decisions,  when  not 
repugnant  to  reason,  or  contradicted  either 
by  the  Koran  or  the  Sonna.  Upon  the 
Sonna  a  great  number  of  volumes  have  been 
written,  under  the  titles  of  Sonna  ,t  Ra- 
wayatjt  and  Hawadees,§  several  of  which 
are  quoted  in  the  course  of  this  work,  and 
will  be  more  particularly  mentioned  when 
we  come  to  treat  of  authorities. 

Pbactical  Divinity,  also,  is  admitted 
to  have  its  due  weight  in  judicial  determi- 
nations, even  among  the  orthodox.  As  used 
by  the  Mussulman  Lawyers,  it  chiefly  con- 
sists of  casuistry,  and  analogous  applica- 
tions to,  or  deductions  from,  cases  already 
determined  upon  by  the  more  certain  stan- 
dards of  the  Koran  or  Sonna ;  the  nature 


*  The  translator,  speaking  of  the  Sonna, 
uses  the  word  traditions,  in  compliance  with 
custom,  which,  among  Europeans,  has  applied 
this  term  to  all  the  oral  precepts,  &c.,  of  Mo- 
hammed.— Hadees  (pronounced,  among  the 
Arabs,  Hadeeth)  properly  signifies  an  occur- 
rence or  event.  Some  Mussulman  commen- 
tators define  it  to  mean  *'an  emanation," 
and  understand  it  particularly  in  this  sense 
when  applied  to  the  sayings  or  actions  of 
their  Prophet. 

t  Institutes. 

t  Reports.    Traditions. 

i  Occurrences.    Emanations. 


of  which  will  be  more  fully  explained  by 
the  perusal  of  a  single  page  of  the  work 
than  by  any  illustration  that  could  be 
offered. 

Having  stated  thus  much  with  respect  to 
the  foundations  of  the  Mussulman  Law,  we 
shall  next  endeavour  to  account  for  those 
varieties  which  at  present  appear  in  the 
superstructure; — but  before  we  proceed  to 
this  it  will  be  proper  to  enter  into  a  short 
detail  of  the  events  in  which  originated  the 
first  great  schism  among  the  followers  of 
Mohammed. 

Had  the  impostor  of  Mecca  left,  at  his 
decease,  any  male  heirs,  it  is  possible  that 
the  distinction  to  which  he  rose  would  have 
been  transmitted  without  question  to  his 
posterity.  In  this  however  he  was  disap- 
pointed, his  five  sons  having  all  died  in  their 
infancy. — He  had  indeed  four  daughters  by 
his  first  wife  Khadija,  of  whom  one  alone 
survived  him,  his  favourite  Fatima,  the 
wife  of  Alee  ;  but  a  female  was  universally 
deemed  incompetent  to  be  the  leader  of  the 

FAITHFUL. 

Alee,*  as  the  nearest  relation  of  the  pro* 
phet,  the  husband  of  his  daughter,  and  the 
lineal  chief  of  his  family,  aspired  to  the  suc- 
cession, with  hopes  founded  not  less  on  his 
personal  merit  than  his  conjugal  and  here- 
ditary claims. — When  Mohammed  was 
seized  with  his  last  illness,  his  son-in-law 
probably  expected  a  nomination  in  his 
favour. — His  views  however  were  frustrated, 
and  his  pretensions  for  the  present  defeated. 
— ^AY8HA,t  the  stepmother  of  Fatima,  had 
always  entertained  an  antipathy  against 
him;  and,^ by.  exerting  her  infiuence  with 
the  dying  Prophet,  easily  prevented  him 
from  making  any  declaration  which  might 
determine  the  Mussulmans  in  favour  of  the 
descendant  of  Hashim. — From  this  circum- 
stance, on  the  decease  of  Mohammed,  his 
followers  became  divided  into  several  fac- 
tions.— The  people  of  Medina  were  desirous 
of  raising  Saad,  one  of  their  countrymen, 
to  the  dignity  of  Imam,  or  chief;  whilst  the 
Meocanites,  considering  his  advancement  as 
subjecting  them  to  a  foreign  domination. 


*  Alee  Bin  Abee  Talis,  cousin  German 
of  Mohammed,  and,  with  him,  descended 
from  Haahim  Abdalminaf,  from  whom  the 
Hashimee  tribe  derives  its  title. 

t  The  daughter  of  Aboo  Bekr,  styled,  by 
the  Mohammedans,  cm  al  iCAWiuirEEN,  or 
MMwr  of  the  Fatthtul. 
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8ornpl6B»  however,  were  soon  overoome:  they 
forced  the  gates ;  and  the  unfortunate  Ehalif 
expiated  his  errors  or  his  weakness  hy  his 
blood. 

The  insurgents,  upon  the  murder  of 
Othmax,  made  Axee  an  offer  of  the  Kha- 
lifat; which,  with  the  consent  of  his  col- 
leagues Talha  and  Zobair  (already  men- 
tioned), he  accepted.— He  was  publicly  pro- 
claimed Khalif  within  a  short  time  after, 
and  at  the  distance  of  twenty-four  years 
from  the  period  of  his  first  aspiring  to  that 
dignity. 

In  obtaining,  however,  this  long-sought 
object.  Alee  soon  found  himself  embarked 
upon  a  tempestuous  ocean,  and  the  storm 
ended  only  with  his  life. — Conscious  that 
the  concern  ho  was  generally,  and  perhaps 
justly,  suspected  to  have  in  the  death  of 
Othmak  would  not  faQ  to  alienate  from  him 
all  those   who  were  connected  with   that 
Khalif,  or  whom  he  had  advanced,  one  of 
his  first  steps  was,  to  effect  a  general  re- 
moval   of    the   governors    who   had   been 
appointed  by  his  predecessor.     This  bold 
and  dangerous  measure  excited  much  dis- 
gust in  all  the  provinces,  but  more  particu- 
larly in  Syria,  where  Moaviah,  to  whom 
the  care  of  that  region  had  been  entrusted 
by  0th  JLAN,  and  who  was  nearly  related  to 
him,  excited  a  strong  party  against  Alee, 
and  openly  declared  his  resolution  of  aveng- 
ing upon  him  the  death  of  his  kinsman.    At 
the  same  time  Talha  and  Zobaib  were  dis- 
gusted with  Alee,  because  of  his  having 
refused  to  them  the  governments  of  Koofa 
and  Basra ;  and  understanding  that  Atsha, 
the  widow  of  Mohammed,  had  retired  from 
Medina  (then  the  scat  of  the  Khalifat)  to 
Mecca,  followed  her  thither.    At  Mecca  a 
powerful  faction  was  excited  against  Alee, 
particularly  among  the  tribe  of  Ohmiah  ; 
and  these  being  joined   by  tho  dismissed 
governors   of    the   provinces,   and   having 
Aysha  at  their  head,  colleotcd  a  powerful 
army,  determining  to  depose  Alee  by  force, 
and  set  up  Moavjah  as  Khalif  in  his  room. 
— Thus  was  excited  the  first  civil  war  among 
the  Mussulmans ;  and  henoo  originated  the 
dissensions  which  have  ever  since  obtained 
between  the  opponents  of  Alee   and  his 
adherents. 

Alee,  with  undaunted  resolution,  faced, 
and  for  the  present  rei>elled,  the  threatening 
storm.  Ho  met  the  insurgents,  and,  after  a 
bloody  conflict,  gave  them  a  complete  over- 
throw, in  which  Talha  and  Zobais  were 
slain,  and  Aysha  taken  prisoner,  whom  the 


Khalif  treated  with  the  utmost  respect,  an 
sent  her  back,  with  honourable  attendanc( 
to  Mecca. 

Afteb  this  victory,  Alee  remained  com 
plete  master  of  Arabia.  But  he  still  foun 
himself  opposed  by  a  powerful  party  in  Syria 
for  Moaviah,  having  retired  to  Damascui 
and  being  there  joined  by  all  tho  relation 
of  Othman,  was  publicly  acknowledged  b 
those  as  Khalif  and  Commander  of  tb 
Faithful. 

Pekhaps  the  mere  effort  of  a  faction  a 
Damascus  would  not,  of  itself,  have  availe 
to  shake  tho  throne  of  Alee,  confirmed  as : 
was  by  his  recent  signal  success.  But  tli 
pretensions  of  his  competitor  were  supportec 
on  this  occasion,  by  the  celebrated  Auro 
ibn  al  As,  the  most  puissant  and  popular  < 
all  the  Mussulman  commanders.  This  chici 
tain  had  conquered  Egypt  during  the  Khi 
lifat  of  Omab  ;  had  afterwards  been  recalle 
by  Othman  ;  and,  at  the  period  of  his  deatl 
and  the  investiture  of  Alee,  commanded  i 
Palestine. 

To  gratify  some  particular  resentmei 
against  the  son-in-law  of  the  Prophet,  o 
more  probably,  induced  by  his  attachmei 
to  the  house  of  Ommiah,  he  repaired  fro 
Jerusalem  to  Damascus,  and  took  the  oatl 
to  Moaviah.  He  pledged  himself  to  obc 
and  maintain  the  usurper  as  the  only  tn 
and  legitimate  leader  of  the  Faithfu 
Such  was  his  influence  that  the  multituc 
immediately  joined  their  acclamations,  ar 
flocked  to  the  standard  of  the  Syrian  Kliali 
Tho  civil  war  was  thus  rekindled.  Tl 
armies  of  the  contending  Khalifs  prepart 
for  battle,  and  Alee  was  once  more  on  tl 
point  of  defeating  his  enemies,  when  the 
were  saved  by  the  stratagem  of  fastenii 
some  KoBAXS  to  the  ends  of  their  spears 
for  the  troops  of  Alee,  beholding  the  sacr( 
volumes  thus  exposed,  coidd  not  bo  prevail( 
upon  to  advance  to  tho  encounter.  See 
after  these  proceedings  a  truce  was  agre< 
upon,  and  the  competitors  engaged  to  rcti 
to  their  respective  capitals,  Koofa  and  Di 
mascus,  leaving  their  claims  to  be  decid< 
by  a  reference,  to  the  award  of  which  eai 
party  bound  himself  to  adhere. 

Akboo  was  appointed  referee  on  the  pa 
of  Moaviah,  and  the  less  artful  Aboo  Moo: 
on  that  of  Alee.  '  In  the  course  of  their  co 
ferences,  Akroo  had  the  address  to  persua 
his  co-arbiter  that,  in  order  to  restore  pea 
to  tho  Mussulmans,  it  was  absolutely  necc 
sary  to  depose  both  their  principals,  and 
elect  a  Khalif  who  should  meet  the  approh 
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all  parties :  and  for  this  purpose  a 
1  was  erected  between  the  two  armies. 
[oosA  first  mounted,  and  proclaimed 
position  of  Alee  and  Moayiah. 
succeeded  him,  and  announced  Moa- 
as  the  leg^al  Khalif,  who  had  been 
ted  by  Othman,  and  stood  pledged 
ige  his  blood."  The  friends  of  Alee, 
ag  this  to  be  done  with  his  conni- 
retired  from  the  place  astonished  and 
iged.  When  recovered  from  their 
»n  and  surprise,  the  compromise  was 
I  void.  Each  party  proceeded  to 
and  excommimicate  the  other;  and 
themas  uttered  on  this  occasion  have 
3d  to  be  solemnly  repeated  ever  since, 
mosques  of  the  respective  sects,  as 
uhe  offices  of  reb'gion.  The  war  was 
1  with  greater  fury  than  ever.  Ah- 
9  dispatched  into  Egypt  with  a  con- 
e  force,  and  seized  the  government 
province  in  the  name  of  MoAViAn. 
ssulmans,  instead  of  seeking  foreign 
,  turned  their  swords  against  each 
)reasts ;  and  the  power  of  their  empire 
ly  to  perish  by  an  internal  disease, 
n  event  took  place  which,  for  the 
put  an  end  to  the  contest,  and  re- 
eace,  if  not  unity,  among  them. 
e  of  the  Eharegites  (insurgents 
Alee)  happening  to  meet  at  the 
>f  Mecca,  discoursed  concerning  the 
lends  and  companions  they  had  lost 

fruitless  war,  and  deplored  their 
as  well  as  the  danger  which  threat- 
e  general  cause  from  a  continuance 

unhappy  divisions. — One  of  them 
:h,  in  an  extasy  of  fanaticism  and 

proposed  to  end  these  troubles  at 

death  of  Alee,  Moaviah,  and  his 
liiROO. — His  two  comrades  imme- 
agreed  to  take  their  share  in  this 
:e  enterprize. — They  prepared  their 
,  and  proceeded,— one  for  Damascus, 
for  Egypt,  and  the  third  for  Koofa  ; 
ily  resolved  to  sacrifice  his  allotted 
-The  event  proved  that  their  deter- 
1  was  as  firm  as  their  undertaking 
perate:  but  one  only  succeeded.— 
:,  having  arrived  in  Egypt,  mistook 
ion  of  Amroo,  and  stabbed  another 
ppened  to  preside  that  day  in  the 
r  of  Imam  in  his  stead;— and  on 
onducted   to   punishment,  satisfied 

with  exclaiming,  '*  I  intended  to 
lotoo,  but  Goi)  willed  it  should  be 
" — The  second  repaired  to  Damascus, 
mided  Moattah,  but  not  mortally. 
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I  and  was  sufifered  to  live  long  enough  to  dis- 
cover the  conspiracy.— The  third  accom- 
plished his  sanguinary  purpose.— Having 
arrived  at  Koofa,  and  engaged  two  assis- 
tants, he,  on  Friday  the  17th  of  Ramzan, 
A.H.  40,  waylaid  the  Khalif  as  he  was  going 
to  the  Mosque,  and  gave  hirn  a  wound,  of 
which  he  soon  after  died. 

Thus  perished  Alee,  after  a  short  and 
turbulent  reign  of  four  years  and  nine 
months.— His  partizans,  however,  were  not 
dismayed  by  this  event. — The  murdered 
Khalif  left  several  children  by  nine  diflerent 
wives;  the  two  eldest,  Hassan  and  Hoo- 
8EIN,  by  Fatima  the  daughter  of  Moham- 
med, during  whose  lifetime  he  contracted 
no  other  marriage. 

Hassan  was  by  his  adherents  proclaimed 
Khalif  on  the  death  of  his  father;  but 
Moaviah,  who  had  assumed  the  dignity  of 
Khalif  in  Egypt  and  Syria  some  time  before, 
was  in  possession  of  those  countries,  and 
refused  to  acknowledge  him  on  account  of 
the  suspicion  which  attached  to  him  as 
being  concerned  in  the  death  of  Othuan. — 
Hence  a  new  competition  arose,  which  could 
not  have  failed  to  rekindle  the  fiame  of  war, 
had  not  Hassan,  who  inherited  more  the 
piety  than  the  valour  of  his  predecessor,  and 
was  more  ambitious  to  distinguish  himself  in 
the  performance  of  religious  ceremonies  than 
in  the  support  of  his  regal  pretensions,  agreed 
to  relinquish  his  claim  in  favour  of  his  rival ; 
and  thus  was  transferred  the  dignity  of  the 
Khalifat  from  the  tribe  of  Hasdim  to  that 
of  Ommiah. 

Hassan,  upon  resigning  the  Khalifat,  re- 
tired to  Medina,  and  there  lived  in  privacy 
until  A.H.  49,  when  he  died,  poisoned,  as 
the  Shiyas  allege,  by  his  wife,  at  the  in- 
stance of  Moaviah,  who  dreaded  the  possi- 
bility of  his  renewing  his  pretensions. 

HoosEiN  possessed  a  larger  portion  of  the 
martial  spirit  of  Alee  than  his  elder  brother ; 
but  his  fate  was  not  more  fortunate. — On  the 
death  of  Moaviah,  having  refused  to  ac- 
knowledge his  son  Yezeed  (who  succeeded 
to  the  Khalifat,  A.H.  60),  he  was  constrained 
to  retire  for  safety  from  Medina  to  Mecca, 
whither  the  people  of  Koofa,  who  were 
strongly  attached  to  the  family  of  Alee, 
sent  him  an  invitation  to  join  their  standard, 
after  having  proclaimed  him  the  only  law- 
ful Khalif,  and  declared  Yezeed  to  bo 
an  usurper. — Yezeed,  understanding  that 
HoosEiN  had  accepted  this  invitation,  and 
set  out  from  Mecca  for  Koofa,  dispatched 
Obetboola,  one  of  his  commanders,  to  in- 
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tercept  him ;  and  Obetdoola,  meeting  him 
passing  over  the  plain  of  Kerballa,  with 
only  seventy-three  of  his  family  and  attend- 
ants, cut  to  pieces  the  grandson  of  the 
Prophet  and  the  whole  of  his  feeble  party.— 
In  this  indiscriminate  massacre  also  perished 
four  other  sons  of  Alee,  namely,  Abdoola, 
Abbas.Othhan,  and  Jafib,  together  with  one 
or  more  of  his  daughters. — The  wretched  re- 
mains of  his  family  were  afterwards  brought 
before  Yezeed,  who  was  advised  to  seize 
the  present  opportunity,  and  to  cut  off  all 
future  causes  of  disturbance,  by  extirpating 
this  remnant  of  the  Prophet's  descendants. 
— This  flagitious  proposal  filled  the  Ehalif 
with  horror.  He  repented  of  the  blood  which 
had  been  already  shed,  execrated  the  san- 
guinary obedience  of  Obeydoola,  and  dis- 
missed the  captives  with  honour  to  the  tomb 
of  their  father  at  Koofa. 

From  this  period  the  posterity  of  Alee 
sunk  into  obscurity  and  insignificance,  ex- 
cept in  the  eyes  of  their  sectaries. — Their  de- 
scendants, however,  under  the  title  of  Seyids, 
have  spread  over  India,  Persia,  Turkey, 
and  the  northern  coast  of  Africa,  are  held 
in  veneration  by  the  multitude  as  inherit- 
ing the  blood  of  the  Prophet,  and  have  fre- 
quently excited  the  jealousy  of  the  reigning 
princes  of  Arabia  and  Turkey.— In  Persia 
and  India,  particularly,  the  memory  of  Alee 
and  his  sons  is  cherished,  among  the  people, 
with  a  veneration  approaching  to  idolatry ; 
and  the  latter  country  exhibits  some  strik- 
ing instances  of  the  force  of  this  partiality, 
which  possibly  a  long  lapse  of  time,  instead 
of  weakening,  has  rather  contributed  to 
strengthen. — The  Mussulman  Princes  of 
HiNDOSTAN  arc,  in  general,  Soonis,  as 
well  as  most  of  their  chief  men,  the  heads 
of  the  law,  or  the  ministers  of  state,  whilst 
the  great  body  of  Mohammedans,  being  de- 
scended from  a  Persian  stock,  or  from  the 
proselytes  of  the  flrst  Mohammedan  con- 
querors, adhere  rigidly  to  the  principles  of 
the  Shiyas. — The  Nizam,  one  of  the  most 
powerful  and  independent  of  those  princes, 
cannot  attend  public  worship  in  the  Jama 
mosque  of  his  capital  (Hydrabad)  because 
of  the  Anathemas  weekly  uttered  there 
against  the  usurping  Khalifs  of  the  house 
of  Ommiah.— At  Lucknow,  on  the  tenth  of 
Moharrim,  the  effigy  of  Omar  (who,  as  being 
the  first  proposer  of  an  elective  Khalifat,  in 
prejudice  to  the  right  of  Alee,  is  regarded 
by  his  adherents  with  particular  abhorrence), 
is  set  up,  fllled  with  sweetmeats,  as  a  mark 
to  shoot  arrows  at;  and«  after  being  iued| 


with  every  species  of  indignity,  is  torn  to 
pieces,  and  its  contents  devoured  by  the 
enthusiastic  votaries  of  Alee. — This  day  is 
throughout  these  regions  observed  as  the 
anniversary  of  the  death  of  Hoossein  and 
his  brethren,  and  celebrated  by  songs  and 
processions.  The  magnificent  Mausoleums 
erected  to  the  memory  of  these  illustrious 
martyrs  are  still  visited  by  their  adherents, 
who  regard  this  token  of  respect  as  scarcely 
less  meritorious  than  a  pilgrimage  to  the 
Kaba  itself;  and  the  real  or  fictitious  de- 
scendants from  this  sacred  stock  have,  at 
different  times,  made  their  affinity  to  the 
Prophet  a  pretext  for  assuming  the  regal  or 
pontifical  authority  in  Syria  and  Africa. — 
They  claim,  moreover,  a  certain  pre-emi- 
nence, and  exclusive  privileges,  to  some  of 
which  they  are  admitted,  even  in  Turkey, 
where  the  memory  of  Alee  is  least  re- 
spected, and  the  pretensions  of  his  line  to 
the  Khalifat  utterly  denied. — A  few  slight 
traces  of  their  assumed  superiority  may  bu 
discovered  in  this  commentary. 

Thus  early  divided  on  a  subject  which  in- 
volved at  once  the  interests  of  individuals, 
and  the  prejudices  of  superstition,  it  was 
not  to  be  expected  that  the  followers  of 
Mohammed  should  long  continue  to  observe 
an  uniformity  of  practice  or  of  doctrine. — 
The  first  controversies  began,  of  course, 
between  the  retainers  of  Alee  and  their 
opponents.  Wlien  the  contending  parties 
proceeded  openly  to  anathematize  each  other, 
the  mutual  change  of  heterodoxy  was  not 
confined  merely  to  the  appointment  of  an 
Imam,  but  soon  advanced  to  comprehend 
the  expositions  of  the  Law  in  other  mat- 
tcrs  both  of  spiritual  and  temporal  concern. 
Each  faction  reproached  the  other  with  dis- 
believing, perverting  or  misunderstanding, 
the  sacred  text  of  the  Koran.— Notwith- 
standing the  pious  attempt  of  the  Khali  f 
Othman  to  restore  a  literal  uniformity  in 
the  several  copies  of  this  work  (as  already 
noticed),  still,  from  the  nature  of  the  com- 
position, as  well  as  from  the  character  in 
which  it  was  preserved,  there  was  abun- 
dance of  room  in  many  places  for  a  variety 
of  constructions,  independent  of  any  parii- 
cular  interest  which  might  mislead  the  un- 
derstanding, or  at  least  the  inclinations,  of 
mankind.— Its   contents   are   distinguished 

tmder  two  heads,  the  CL>\Ss^\^  or  per- 
spicuons,  and  the  C»>V^Ju1jU^  or  enigma- 

tloai,  the  latter  of  which  each  commentator 
might  explain  in  the  way  most  agreeable  to 
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himielf,  or  best  ooinclding  with  the  tenets  of 
his  pAiticiilAr  sect. — ^The  whole  was,  more- 
orer,  committed  to  writing  in  the  Koreish 
character,  the  Arabic,  into  which  it  was 
afterwards  transcribed,  being  of  later  inven- 
tion; and  as  this  last  was  destitute  of  vowels, 
the  sense  of  course  de];>ended  much  on  the 
pronunciation  of  the  Mokris,  or  readers, 
whenee,  upon  the  introduction  of  the  vocal 
points,  a  variation  took  place  in  the  copies, 
according  to  the  manner  of  the  reader  upon 
whose  authority  these  were  inserted. 

The  traditions  also  opened  a  copious  field 
far  disputation.  No  authentic  collections  of 
them  having  been  compiled  until  all  or  most 
of  the  Prophet's  companions  were  dead,  they 
existed,  for  above  a  century,  merely  in  the 
memories  of  the  Arabians.  Thousands  were 
of  course  promulgated  by  their  leaders  as 
the  occasion  or  the  passion  of  the  moment 
happened  to  dictate:  they  swelled  into  a 
number  exceeding  all  possibility  of  belief :  * 
every  collector  assumed  the  right  of  erecting 
to  himself  a  standard  of  selection:  none 
would  or  could  believe  in  all;  and  some 
boldly  disregarded  or  rejected  them  in  toto, 
as  affording  no  authentic  rules  for  faith  or 
conduct. 

FsoM  these  circumstances  attending 
their  authorities,  the  disputants  found  an 
ample  field  on  which  to  exercise  their  po- 
lemical talents. — This  literary  warfare  was 
indeed,  for  some  time,  confined  to  the  origi- 
nal causes  of  their  disagreement ;  and,  ex- 
cepting those,  they  touched  merely  on  points 
of  a  specnlative  description. — This,  however, 
opened  the  way  to  the  various  heterodoxies 
of  the  scholastic  divines.  Abstracted  subtle- 
ties and  metaphysical  distinctions  were,  by 
degrees,  substituted  for  the  precepts  of  the 
Law  ;  and  the  controversial  factions  became 
divided  and  subdivided  into  parties  in- 
numerable. 

It  is  proper,  however,  to  remark,  that  a 
difference  of  tenets  did  not  enter  into  judicial 
decisions  until  upwards  of  a  century  after 
the  death  of  Alee,  when  it  was  occasioned 
by  the  defection  of  Hakeefa  from  the  party 
of  the  Shiyas,  of  which  more  shall  be  said 
when  we  come  to  speak  of  that  doctor. 

Iir  stating  thus  much,  we  have  endeavoured 
to  give  a  summary  view  of  the  first  great 

*  Abi  Daood  has  left  a  selection  of  40,000 
out  of  600,000 ;  and  Ibn  Hanbal  gives  us, 
in  his  Hoseuined,  37,000  out  of  750,000  of 
tikostt  veal  or  pretended  precepts  of  the  Pro- 
flict. 
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schisms  in  Islamism;  but  we  have  only 
ventured  to  sketch  an  outline  of  the  picture, 
without  any  reference  to  collateral  events, 
the  recital  of  which  is  more  properly  the 
province  of  the  historian.— Having  dis- 
missed this  topic,  we  proceed  to  give  some 
account  of  those  eminent  persons  whose  dis- 
cussions occupy  a  considerable  portion  of 
this  work,  and  whose  doctrines  and  opinions 
are  generally  admitted  as  of  binding  autho- 
rity at  the  present  day. 

In  every  system  of  religion  Obthodoxt 
and  He&esy  are  merely  relative  terms. 
Mankind,  however,  have  in  general  agreed 
to  confine  these  distinctions  to  i>oints  of 
spiritual  doctrine. 

The  Mussulmans  who  assume  to  them- 
selves the  distinction  of  orthodox,*  are  such 
as  maintain  the  most  obvious  interpretation 
of  the  Ko&AN,  and  the  obligatory  force  of 
the  traditions,  in  opposition  to  the  innova- 
tions of  the  sectaries:  whence  they  are 
termed  Soonis,  or  traditionists. — Although 
differing  considerably  in  their  legal  con- 
clusions, and  in  the  application  of  the 
EoBAN  and  the  Sonna  to  temporal  matters, 
yet  they  unite  in  rejecting  the  speculations 
of  the  scholastic  divines; — and  some  of 
them  condemn  the  use  of  scholastic  divinity 
altogether,  as  tending  to  destroy  the  foun- 
dations of  religious  belief.  —  Concerning 
these  we  shall  be  somewhat  more  particular, 
as  their  discussions  occupy  a  considerable 
part  of  this  work,  and  it  is  their  opinion 
alone  which  is  admitted  to  have  any  weight 
in  the  determinations  of  jurisprudence. 

The  orthodox  sects  are  four  in  number — 
the  Haneefites,  the  Malekites,  the  Shafeites, 
and  the  Hanbalites — who  are  all  Soonis,  or 
traditionists.  But  although  they  equally 
assume  the  name  of  traditionists,  they  do 
not  all  equally  adhere  to  the  Sonna;  for 
there  is  this  characteristic  distinction  among 
them,  that  the  first,  in  determining  upon 
cases  where  the  Koban  affords  them  no 
positive  precept,  are  guided  principally  by 
their  own  judgment,  examining  and  decid- 
ing, in  most  of  these  instances,  according  to 
the  rules  of  practical  divinity ;  whereas  the 


*  The  word  orthodox,  as  here  used,  is  con- 
fined purely  to  a  justness  of  thinking  in 
spiritual  matters,  concerning  which  the 
opinions  of  those  four  sects  perfectly  coin- 
cide, the  differences  among  them  relating 
solely  to  their  expositions  of  the  temporal 
Law. 
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three  others  adhere  more  tenacioosly  to  the 
precedents  left  them  hy  the  Prophet.  On 
this  account  the  Haneefites  are  hy  some 
writers,  for  distinction  sake,  termed  Ahl 
Keeas,  or  the  followers  of  reason,  and  the 
others  Ahl  Sonna,  or  the  followers  of  tra- 
dition. 

The  founder  of  the  first  sect  was  Imam 
Aboo  Haneepa  Naoman  Bin  Sabit,  who 
was  horn  at  Koofa,  the  ancient  capital  of 
Irak,  A.  H.  80,  A.  C  702,  at  which  time 
four  of  the  Prophet's  companions  were  still 
alive,*  from  whom,  however,  it  is  related, 
that  he  never  received  any  instructions  or 
traditional  knowledge. 

Haneefa  is  considered,  hy  the  MonAM- 
MEDANS,  as  the  great  oracle  of  jurispru- 
dence, he  heing  the  first  among  them  who 
attempted  to  argue  ahstractedly  upon  points 
of  Law,  and  to  apply  the  reason  of  men  to 
the  investigation  of  temporal  concerns. — 
They  are  accordingly  lavish  in  his  praise. 
They  even  trace  the  origin  of  his  eminence 
to  a  period  antecedent  to  his  hirth,  and 
suppose  him  to  have  heen  assisted  by  the 
peculiar  favour  and  influence  of  Heaven; 
for  it  is  related  by  the  learned  Inayet-Ibn 
Hamed,  that  his  father,  when  yet  a  child, 
being  presented  to  Alee,  received  his  bless- 
ing, the  Commander  of  the  Faithful  at  the 
same  time  declaring,  that  "from  his  body 
should  spring  a  light,  which  should  diffuse 
its  rays  throughout  all  the  regions  of 
8LAMISM." — However  well  or  ill  founded 
this  anecdote  may  be,  his  early  youth  is  said 
to  have  been  marked  by  a  strong  predilection 
for  study,  an  uncommon  acuteness  of  under- 
standing, and  an  unremitting  but  cheerful 
piety,  equally  removed  from  the  gloomy 
austerity  of  the  bigot,  and  the  frigid  indiffe- 
rence of  the  sensualist. — Haneefa  was  edu- 
cated in  the  tenets  of  the  Shiyas.  He  re- 
ceived his  first  instructions  in  jurisprudence 
at  Bagdad,  from  Imam  Aboo  Jafib,  an 
eminent  doctor  of  that  sect,  and  heard  tra- 
ditions chiefly  from  Abdoola  Ibn  al  Mo- 
BABiCK,  both  of  whoso  authorities  he  fre- 
quently quotes. — ^After  having  finished  his 
studies,  and  gained  considerable  reputation 
at  Bagdad,  he  returned  to  Koofa,  and  there 
distinguished  himself  by  seceding  from  his 
master  Aboo  Jafib,  and  teaching  civil  law 


*  Viz.  Ans  Ibn  Malik,  of  Basra;  Ab- 
doola Ibn  Aofa,  who  lived  .in  Eoofa;  Sihl 
Ibn  Saad,  residing  in  Medina;  and  Aboo 
Yoofil  Ibn-Wasila.  who  resided  in  Mecca, 


on  principles  repugnant  to  those  inculcated 
by  that  doctor.  His  defection  indeed  is,  by 
the  Shiyas,  attributed  to  motives  which,  if 
true,  divest  him  of  the  merit  of  proceeding 
in  this  upon  internal  conviction.  They 
relate  that  Aboo  Jafib's  eminent  piety, 
learning,  and  austerity  of  manners,  having 
attached  to  him  a  considerable  number  of 
followers,  the  increase  of  his  reputation 
alarmed  tho  reigning  Ehalif,  who,  in  order 
to  destroy  his  credit,  gained  over  Haneefa, 
by  promising  to  support,  with  all  the  influ- 
ence of  government,  his  opinions  and  de- 
cisions against  those  of  Jafib;  and  that 
Hanxifa,  allured  by  the  offer,  quitted  his 
preceptor,  and  instituted  a  school  in  opposi- 
tion to  him.  Whether  they  be  correct  in 
this  statement  or  not,  it  is  certain  that  the 
dissension  which  took  place  between  these 
eminent  lawyers  is  considered  as  the  origin 
of  the  different  tenets  of  the  Shiyas  and 
Soonis  in  jurisprudence ;  and  as  the  habits 
of  mind  most  early  acquired  are  seldom  to 
be  entirely  subdued,  the  little  attention 
which  (comparatively  with  the  other  Soonis) 
Haneefa  pays  to  tiie  precepts  of  the  oral 
law  may  perhaps  bo  attributed  to  the  in- 
structions which  in  his  youth  he  imbibed 
from  Aboo  Jafib. — He  is  described  of  a 
middling  stature,  a  comely  countenance, 
and  pleasant  conversation;  harmonious  in 
his  voice,  of  an  open  and  ingenuous  disposi- 
tion, and  kind  to  excess  to  his  relations  and 
friends,  admitting  none  to  his  society  but 
of  the  best  character.  Such  a  disposition 
and  conduct  necessarily  secured  to  him  the 
universal  esteem,  whilst  his  polemical  abili- 
ties gained  him  the  reverence  and  admira- 
tion of  his  disciples;  as  may  be  collected 
from  an  anecdote  which  is  recorded  by 
Shafei,  in  the  introduction  to  his  Osool, 
where  he  relates  that,  inquiring  of  Malik, 
"Whether  he  had  ever  seen  Haneefa?" 
he  was  answered  by  that  doctor,  "  Yes ;  and 
he  is  such  a  person  that  if  he  were  to  assert 
a  wooden  pillar  was  made  of  gold,  he  would 
prove  it  to  you  by  argument." — Shafei  him- 
self, although  differing  materially  from  him 
in  his  legal  decisions,  says,  in  another  part 
of  the  same  work,  that "  No  study  whatever 
could  enable  any  man  to  rival  Haneefa  in 
the  knowledge  of  the  law."— It  appears, 
indeed,  from  the  best  authorities,  that  ho 
was  a  man  eminently  endowed  with  science, 
both  speoulatiTe  and  practical;  of  a  mild 
disposition  and  tolerating  principles ;  pious, 
abstinent,  charitable,  and  accomplished  be- 
yond all  others  in  legal  knowledge.— His 
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Palestine,  A.H.  150,  A.C.  772.— Ho  was  of 
the  same  stock  with  Mohammed,  and  is 
distinguished  by  the  appellation  of  Imam 
al  Motlebi,  or  Eorcish  Motlebi,  because  of 
his  descent  from  the  Prophet's  grandfather 
Abdal  Motleb. — He  derived  his  patro- 
nymic title,  or  surname,  Shafei,  from  his 
great  grandfather  Shafei  Ibx  Sahib.— His 
family  were  at  first  among  the  most  inve- 
terate of  Mohammed's  enemies,  and  his 
father,  carrying  the  standard  of  the  tribe 
of  Hashim,  at  the  battle  of  Beder,  was 
taken  prisoner  by  the  Mussulmans,  but 
released  on  ransom,  and  afterwards  became 
a  convert  to  the  faith. — Shafei  is  reported, 
by  the  Mussulman  writers,  to  be  the  most 
accurate  of  all  the  traditionists ;  and  if  their 
accounts  be  well  founded,  nature  had  indeed 
endowed  him  with  extraordinary  talents  for 
excelling  in  that  species  of  literature.— It  is 
said,  that  at  seven  years  of  age  he  had  got 
the  whole  Koran  by  rote:  at  ten  he  had 
committed  to  memory  the  Matta  of  Malik  ; 
and  at  fifteen  he  obtained  from  the  college 
of  Mecca  the  degree  of  a  Mooftee,  which 
gave  him  the  privilege  of  passing  decisions 
on  the  most  difficult  cases. — He  passed  the 
earlier  part  of  his  life  at  Gaza  in  Palestine 
(which  has  occasioned  many  to  think  he 
was  born  in  that  place),  there  completed 
his  education,  afterwards  removed  to  Mecca, 
and  came  to  Bagdad,  A.H.  195,  where  he 
gave  lectures  on  the  traditions,  and  com- 
posed his  first  work,  entitled  the  Osool. — 
From  Bagdad  he  went  on  a  pilgrimage  to 
Mecca,  and  thence  afterwards  passed  into 
Egypt,  where  he  met  with  Malik.— It  does 
not  appear  that  he  ever  returned  from  that 
country,  but  spent  the  remainder  of  his  life 
there,  dividing  his  time  between  the  exer- 
cises of  religion,  the  instruction  of  the  igno- 
rant, and  the  composition  of  his  latter  works. 
He  died  at  Cairo,  A.H.  204,  A.C.  826.  Al- 
though he  was  forty-seven  years  of  age 
before  he  began  to  publish,  and  died  at 
fifty-four,  his  works  are  more  voluminous 
than  those  of  any  other  Mussulman  doctor. 
— He  was  a  great  enemy  to  the  scholastic 
divines,  and  most  of  his  productions  (espe- 
cially upon  theology)  were  written  with  a 
view  to  expose  their  absurdities,  and  explode 
their  doctrines. — He  is  said  to  have  been  the 
first  who  reduced  the  science  of  jurispru- 
dence into  a  regular  system,  and  made  a 
discriminatory  collection  of  traditions. — 
Ahmed  Hanbal  remarks  that,  "until  the 
time  of  Shafei,  men  did  not  know  how  to 
distinguish  between  the  traditions  that  were 


in  force  and  those  that  were  cancelled.*' — 
His  first  work  was  (as  before  mentioned)  the 
Osool,  or  fundamentals,  containing  all  the 
principles  of  the  Mussulman  civil  and  canon 
law.  — His  next  literary  productions  were 
the  Sonnan  and  the  Mesned,  both  treatises 
on  the  traditional  law,  which  are  held  in 
high  estimation  among  the  orthodox. — His 
works  upon  practical  divinity  are  various ; 
and  those  upon  theology  consist  of  fourteen 
volumes.  —  His  tomb  is  still  to  be  seen  at 
Cairo,  where  the  famous  Selah-ad-deen  * 
afterwards  (A.H.  687)  founded  a  college  for 
the  preservation  of  his  works  and  the  pro- 
pagation of  his  doctrines. — The  magnificent 
mosque  and  college  at  Herat  in  Ehorasan 
were  also  founded  for  the  same  purpose,  by 
the  Sultan  Gheeas  ad  Deen,  at  the  in- 
stance of  the  Shafeites,  who  at  one  time 
were  very  numerous  in  the  northern  pro- 
vinces of  Persia. — The  sect  is  at  present 
chiefly  confined  to  Egypt  and  Arabia;  and 
however  highly  they  may  deem  of  his  au- 
thority, it  will  appear  in  the  course  of  the 
present  work  that  his  decisions  in  civil  and 
criminal  jurisprudence  are  seldom  quoted 
by  the  doctors  of  Persia  or  India  but  with 
a  view  to  be  refuted  or  rejected. — He  first 
studied  jurisprudence  under  the  learned 
MoosLiM  Bin  Ehalid,  head  Mooftee  of 
Mecca,  and  accomplished  himself  in  the 
knowledge  of  traditions  from  Malik  in 
Egypt.  — His  principal  scholars  were  Han- 
bal and  ZoHABi,  the  former  of  whom  after- 
wards gave  his  name  to  a  sect. — Shafei  is 
said  to  have  been  a  person  of  acute  discern- 
ment and  agreeable  conversation. — His  reve- 
rence for  God  was  such,  that  he  never  was 
heard  to  mention  his  name  except  in  prayer. 
— His  manners  were  mild  and  ingratiating, 
and  he  reprobated  all  unnecessary  morose- 
ness  or  severity  in  a  teacher,  it  being  a 
saying  of  his,  that  "whoever  advised  his 
brother  tenderly,  and  in  private,  did  him  a 


•  Yoosaf  Bin  Ayoob,  entitled  Selah-ad- 
deen  (the  guard  of  religion),  a  native  of 
Curdistan,  who  rose  to  empire,  and  is  well 
known  in  the  history  of  the  Crusades,  by 
the  name  of  Saladin.  —  He  was  a  great 
admirer  of  Shafei,  and  a  strict  follower  of 
his  rigid  discipline. — He  is  therefore  repre- 
sented as  an  inveterate  enemy  to  all  specu- 
lations not  connected  with  the  Eoban  or  the 
traditions ;  and  he  is  reported  to  have  put 
to  death  several  who  presumed  to  broach 
opinions  which  were  not  strictly  orthodox. 
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extend  to  every  particular  ease,  or  strictly 
suit  all  possible  emergencies.  Hence  the 
necessity  of  Mooftees,  whoso  particular  office 
it  is  to  expound  the  law  and  apply  it  to 
coses.  The  uncertainty  of  this  science,  in 
its  judicial  operation,  is  unhappily  prover- 
bial in  all  countries.  In  some,  which  enjoy 
the  advantage  of  an  established  legislature, 
competent  at  all  times  to  alter  or  amend,  to 
make  or  to  revoke  laws,  as  the  change  of 
manners  may  require,  or  incidental  occur- 
rences render  necessary,  this  uncertainty 
arises  pretty  much  from  the  unavoidable 
mutability  in  the  principles  of  decision. — 
Of  the  Mussulman  code,  on  the  contrary, 
the  principles  are  fixed ;  and  being  inti- 
mately and  inseparably  blended  with  the 
religion  of  the  people,  must  remain  so,  as 
long  as  they  shall  endure.  Here,  of  course, 
the  uncertainty  is  owing  solely  to  the  appli- 
cation of  the  principle,  which  will  neces- 
sarily vary  according  to  the  different  tenets 
or  judgment  of  the  expositors.  In  the  Mus- 
sulman courts,  therefore,  the  works  of  their 
great  commentators  are  particularly  neces- 
sary, both  in  order  to  give  a  surer  stability 
to  property,  and  also,  that  the  magistrate 
may  avail  himself,  in  his  decisions,  of  the 
collected  wisdom  of  ages. 

The  expositions  of  the  Mussulman  law 
are,  in  general,  of  three  descriptions ;  the 
first  termed  Osool,  treating  of  the  funda- 
mental principles  of  the  law  in  matters  both 
spiritual  and  temporal,  as  derived  from  the 
KoRAK,— the  second  Sonnan,  treating  of  the 
traditions,  and  of  the  rules  and  precepts  of 
jurisprudence  with  respect  to  points  not 
touched  upon  in  the  KoRAN,--and  the  third 
Fatavee,  consisting  simply  of  a  recital  of 
decisions  upon  cases.  Under  these,  and  a 
variety  of  other  appellations,  some  thousands 
of  volumes  have  appeared  at  different  times. 
Their  authority  is  of  weight  according  to  the 
supposed  merit  of  the  work,  or  the  rank  and 
eharacter  of  the  author.  Each,  however, 
has  its  peculiar  characteristic,  being  (gene- 
rally speaking)  confined  to  some  one  branch 
of  jurisprudence,  or  receiving,  in  its  conclu- 
sions, an  unavoidable  tinge  from  the  parti- 
cular tenets  under  the  influence  of  which  it 
was  composed. 

To  attempt  a  distinct  analysis  of  the 
various  interpretations  contained  in  the 
comments  of  even  the  orthodox  writers, 
would  require  more  time  and  labour  than 
the  translator  has  at  present  an  opportunity 
of  bestowing  on  it.  He  has  indeed  to  lament 
that  the  short  sketch  here  exhibited,  of  the 


grounds  and  principles  of  Mohammedan 
jurisprudence,  is  so  inadequate  to  the  use- 
fulness and  curiosity  of  the  subject:  but, 
diffident  of  his  own  abilities,  and  indiffe- 
rently supplied  with  the  materials  which 
might  enable  him  to  do  it  justice,  he  thinks 
it  better  (for  the  present  at  least)  to  waive 
entering  upon  a  task  in  which  to  fail  would 
be  less  excusable  than  to  be  silent.  Having 
therefore  endeavoured,  as  for  as  the  narrow 
bounds  of  a  prefatory  essay  would  admit,  to 
explain,  I.  the  foundations  of  the  Mussul- 
man law,  II.  the  origin  of  those  varieties 
which  at  present  appear  in  the  exposition  of 
it,  and  III.  the  use  of  commentaries  to  direct 
the  practice,— it  is  fit  that  he  proceed  to 
give  some  account  of  the  Hedaya,  —  an 
account,  to  which  the  preceding  detail  was 
a  necessary  introduction. 

Al  Hedaya  literally  signifies  the  guide. 
There  are  many  Arabic  works  on  philo- 
sophical and  theological  subjects  which  bear 
this  name.  The  present,  intitled  Hedaya 
FiL  Fonoo,  or  the  guide  in  particular  points,* 
was  composed  by  Sheikh  Bubhan-ad-deex 
Alee,  who  was  bom  at  Morghinan,  a  city 
of  Maveralne'r  (the  ancient  Transoxania), 
about  A.H.  530  (A.C  1162),  and  died  A.II. 
591.  As  a  lawyer,  his  reputation  was  be- 
yond that  of  all  his  contemporaries.  He 
produced  several  works  upon  jurisprudence, 
which  are  all  considered  as  of  unquestion- 
able authority. — Aocording  to  the  accouut 
which  he  himself  gives  us  in  his  exordium, 
the  Hedaya]  is  a  Sharh  or  exposition  of  a 
work  previously  composed  by  him,  intitled 
the  Badayat  ol  Moobtidda,  an  introduction 
to  the  study  of  the  law,  written  for  the  use 
of  his  scholars,  in  a  style  exceedingly  close 
and  obscure,  and  which  (it  would  appear) 
required  an  illustrative  comment  to  enable 
them  to  comprehend  it.— Of  the  Badayat  al 
Moobtidda,  the  translator  has  not  been  able 
to  procure  any  copy.  It  is,  indeed,  most 
probably  no  longer  extant,  as  the  present 
more  perspicuous  paraphrase  superseded  tlic 
necessity  of  the  text,  and  rendered  it  use- 
less. 

The  Hedaya  is  an  extract  from  a  num- 
ber of  the  most  approved  works  of  the  early 
writers  on  jurisprudence,  digested  into  some- 
thing like  the  form  of  a  regular  treatise, 
although,  in   point  of  arrangement,  it  is 


*  FoBoo  literally  means  the  branches  of  a 
tree,  and  is  here  opposed  to  Osool,  signif3ring 
the  roots,  f.«.  the  fundamental  principles. 
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of  Ehorasan  (where  his  monument  is  still  to 
be  8een)r  A.H.  179. 

Aboo  al  Hazl  Ziffer  Bin  Hazl  was 
a  contemporary  and  intimate  companion  ot 
Haneefa,  and  one  of  the  most  austere  per- 
sons of  that  sect. — We  have  not  been  able 
to  collect  any  other  particulars  concerning 
the  character  of  this  doctor,  farther  than 
the  remarkable  retention  of  his  memory, 
which  particularly  qualified  him  for  excel- 
ling in  traditional  knowledge.  He  was  ap- 
pointed chief  judge  and  governor  of  Basra, 
at  which  place  he  died,  A.  H.  158. 

The  books  principally  cited  in  the  Hedaya, 
are  the  Mabsoot,  the  Jama.Sagheer,  the  Jama 
Kabeer,  the  Zeeadat,  the  Nawadir,  and  the 
commentary  of  Eadooree.  The  Mabsoot  or 
Amplified  Digest  (which  is  also,  by  way  of 
pre-eminence,  entitled  the  Asl,  or  root)  was 
composed  by  Aboo'  l'  Hasn  Ali  Bix  Mo- 
hammed, who  is  entitled  Fakhral-al-Islam, 
or  the  glory  of  the  faith,  and  sumamed 
Bezdavee,  from  the  place  of  his  birth,  Bezda, 
a  fort  in  Maveralne*r. — This  great  work  was 
published  about  A.  H.  4G0,  and  was  entitled, 
by  its  author,  a  Mabsoot,  or  Amplified  Digest, 
because  of  its  being  written  in  rather  a  dif- 
fusive style,  the  term  literally  meaning  spread 
out.  It  consists  of  eleven  volumes,  and  com- 
prehends a  complete  course  of  theology  and 
practical  divinity,  treated  according  to  the 
principles  of  the  Haneefite  school,  of  which 
the  author  professed  himself  a  follower. — 
The  Jama  Kabeer,  or  great  compilation,  is  a 
collection  of  traditions  on  the  most  approved 
authorities  (whence  this  work  is  also  termed 
Jama  Saheeh,  or  the  approved  compilation), 
composed  by  Yeesoo  Mohammed  Bin  Yfjsoo 
al  Termazi,  about  A.  H.  260.  It  is  related 
that  the  author,  before  publication,  sent 
copies  of  his  work  to  all  the  principal  pro- 
fessors in  Arabia  and  Persia,  each  of  whom 
expressed  his  approbation  of  it  in  the  highest 
terms.  Many  other  works  have  been  written 
on  the  same  subject,  and  under  the  same  title ; 
but  this  is  considered  as  the  most  authen- 
tic. The  Jama  Sagheer,  or  small  compila- 
tion, is  also  a  work  upon  the  same  subject, 
on  a  more  minute  scale.  The  author  uncer- 
tain.— The  Zeeadat,  or,  as  it  is  more  fully 
entitled,  Zeeadat  fil  foroo  al  Haneefa, 
meaning.  Addenda  concerning  the  branches 
of  Hakeefa,  is  a  copious  treatise  upon  legal 
conclusions,  as  taught  by  that  doctor,  said 
to  be  composed  by  Imam  Mohammed,  under 
the  inspection  and  with  the  approbation  of 
his  master.  This  treatise  is  highly  esteemed ; 
and  many  commentaries  haye  been  written 


upon  it,  in  Turkey,  Africa,  Arabia,  Persia, 
and  India. — ^Theso  four  works  are  frequently 
cited,  by  the  compiler  of  the  Hedaya, 
under  the  comprehensive  term  of  Zahir  al 
Hawayet,  or  The  letter  of  Reports ;  •  and 
his  book  consists  chiefly  of  a  compendious 
extract  from  these.  The  Nawadir,  or  curio- 
sities, is  a  title  bestowed  upon  a  digest  of 
four  other  compilations  of  traditions  and  law 
reports.  These  compilations  are  not  sup- 
posed to  be  possessed  of  the  same  authority 
with  the  Zahir  al  Rawayet,  and  are  there- 
fore, by  the  commentators,  distinguished 
under  the  head  of  Ghair  Zahir  al  Rawayet.f 
— The  commentary  of  Kadooree  (which  is 
sometimes  simply  termed  Eadooree)  takes 
its  title  from  the  patronymic  appellation  of 
the  author,  Ahmed  Bin  Mohammed  Eadoo- 
BEE.  It  is  a  commentary  upon  a  previous 
work  of  Aboo  Yoosaf,  entitled  Adab  al 
Eazee,  or  duties  of  a  magistrate,  and  is 
considered  as  of  high  authority  by  the  sect 
of  Hakeefa.  —  It  was  published  about 
A.  H.  420 ;  the  place  of  its  publication  un- 
certain. 

A  kumbek  of  other  authorities  are  quoted 
in  the  course  of  this  work.  Of  several  the 
translator  has  not  been  able  to  procure  any 
authentic  account : — but,  for  the  satisfaction 
of  the  reader,  the  following  short  abstract  is 
given  concerning  those  which  appear  most 
worthy  of  notice. 

Among  the  personal  authorities  cited,  we 
find  the  names  of  the  four  first  Khali fs,  and 
also  several  of  the  Sahaba,  or  original  com- 
panions of  the  Prophet.  Of  these  last,  tho 
most  esteemed  are  Abdoola  Ibn  Abbas, 
and  Abdoola  Ibn  Masaood. — Abdoola  Ibx 
Abbas  was  the  oousin-german  of  Alee,  and 
his  principal  friend  and  confidant  during 
the  struggle  between  him  and  Moaviah  for 
the  Khalifat  He  died  A.  H.  65. — Abdoola 
Ibn  Masaood,  also  known  by  the  name  Aboo 
Abdtjl&ihman  Abdoola  al  Hazlee,  joined 
the  Prophet  almost  at  the  commencement  of 
his  pretended  mission ;  led  his  disciples,  in 
their  retreat  to  Ethiopia,  upon  the  persecu- 
tion of  the  KoREiSH ;   and  afterwards  le- 


*  Zahir  is  a  term  used  to  express  tho 
external  matter  or  text  of  a  work  (particu- 
larly of  the  Koban),  in  opposition  to  Batin, 
by  which  is  understood  the  internal  mean- 
ing. 

t  Ghair  signifies  "different  from,"  "  other 
than."  It  ifl  generally  used  in  a  privative 
senae. 
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>aired  to  Iifm  at  Medina.  He  died  A.  H.  44, 
entitled,  for  his  eminent  knowledge  of  the 
KoRAjr,  and  the  precepts  of  the  Prophet, 
raj-al-Shirra,  or  the  diadem  of  the  law. — 
9A8&iH,  sumamed  Bakhtaree,  was  an  emi- 
nent tetcher  of  the  law.  He  was  a  native 
of  £liOTftsan,  whence  he  takes  his  appella- 
tion»  Bakhter  being  the  name  anciently  be- 
llowed on  that  region,  becanse  of  its  relative 
itnation«  as  it  signifies  the  east, — whence 
he  ancients  termed  the  same  territory 
Dactiiana.  —  Ibit  al  Khasaf,  sumamed 
iboo  Bekr  Ahmed,  was  an  eminent  adhe- 
rent to  the  sect  of  Haneefa;  and  wrote  a 
treatise  under  the  same  title  as  that  of  Aboo 
ToosAF,  already  mentioned,  and  upon  the 
same  subject  (the  duties  of  a  magistrate), 
in  which  all  the  doctrines  of  his  leader  are 
exemplified  and  supported  by  argument. — 
iBOO  Jajpib  Hindooanee  takes  his  appella- 
ion  from  the  place  of  his  birth,  Hindooan, 
i  quarter  or  ward  of  the  city  of  Balkh,  the 
rjpital  of  Khorasan.  He  attained  to  such 
iminence  in  the  law,  as  to  be  appointed  to 
the  dignity  of  supreme  Mooftee  throughout 
Jl  the  region  of  Maveralne'r  (Transoxania) ; 
md  by  his  superior  excellence  acquired  the 
title  of  Haneefa  Sanee,  or  Haneefa  the 
Kcond. — He  died  at  Bokhara,  A.  H.  362 ; 
and  it  is  said  that,  on  the  day  of  his  decease, 
a  multitude  of  Jews  and  idolators  were  con- 
verted to  the  faith,  by  beholding  his  piety 
and  abstinence,  and  the  fortitude  with  which 
he  met  his  dissolution.— Aboo  Mohammed 
AX  Easim  (commonly  called  Aboo  Hareera) 
derives  his  appellation,  Hareera,  from  the 
place  of  his  residence,  Herat,  a  city  of  Persia. 
—He  was  bom  at  Basra  (whence  he  is  also 
by  some  termed  al  Basreea),  A.  H.  446.  He 
Composed,  at  the  instance  of  Aboo  Shebwan 
Khali D,  the  Vizir  of  the  Seljucidian  Sultan 
Mahmood,  a  work  entitled  Makamat  (occa- 
sionally mentioned  in  this  commentary), 
?onsi^ting  of  fifty  discourses  on  yarious  sub- 
jects of  law  and  morals.  He  died  A.  H.  515. 
—II  is  authority  has  great  weight  in  all  legal 
liicussiona — The  doctor  mentioned  under 
ihe  title  of  Tehavee  is  Aboo  Faka,  Kazee  of 
raha,  a  town  in  Upper  Egypt. — Abdoola 
Bci  MoBABiCK  (commonly  styled  Ibn  al  Mo- 
bariek)  was  a  person  of  eminent  piety,  who 
lied  at  Heet,  a  city  of  Irak  (Chaldea),  where 
lus  tomb  still  continues  to  be  visited  by  the 
derout,  as  the  Mausoleum  of  a  saint. — 
Taxzex  Biv  Tibfa  was  one  of  the  Sahaba, 
or  companions  of  the  Prophet,  of  whom 
Biasy  f^olous  miracles  are  recorded. 
JUiose  the  books  quoted,  besides  what 


have  been  already  mentioned,  are  the  fol- 
lowing : — 

The  Rawayet  Saheeh,  or  indubitable 
reports;  a  tide  bestowed  upon  two  diffe- 
rent treatises  on  the  Sonna ;  the  first,  by 
Aboo  Abboola  Mohammed  Bin  Ismael  al 
Joosi,  on  which  a  number  of  comments  have 
been  written  at  different  times;  and  the 
second,  by  Zak-ad-deen  al  Mandbee.  They 
are  both  considered  as  of  good  authority. — 
The  Rawayet  Mash'hoor  (celebrated  reports), 
Hadees  Mash' boor  (celebrated  traditions), 
Nakl  Saheeh  (true  relations),  and  Moon- 
takkee  (selections),  are  also  approved  works 
by  different  uncertain  authors  on  the  same 
subject.  The  Amalee  (miscellany)  is  a  gene- 
ral commentary  upon  the  law,  attributed,  by 
some,  to  Mohammed  Bin  Moslem  al  Zohari, 
who  is  said  to  have  been  the  first  compiler 
of  traditions,  and  the  preceptor  of  Imam 
Malik  Bin  Ans,  the  head  of  the  second 
orthodox  sect,  already  mentioned. — The 
Fatavee  Shafei,  Fatavce  Kazee  Khan, 
Fatavec  Timoob-tashee,  and  Fatavee  Imam 
Sib&uckhsh,  are  all  collections  of  the  deci- 
sions passed  by  the  persons  whose  names 
they  bear,  or  upon  their  authority,  and  have 
been  compiled  with  a  view  to  serve  as  prece- 
dents in  practice.  Shafei  has  already  been 
mentioned  as  the  head  of  the  third  orthodox 
sect.  Kazee  Khan  was  the  distinguishing 
appellation  of  Fakhr-ad-deen  Hasan  Bin 
Mansoor,  a  native  of  Arnoos  (Albania),  who 
for  some  years  superintended  the  administra- 
tion of  justice  in  Damascus,  and  afterwards 
at  Isfahan.  He  died  A.  H.  592.— Of  the 
other  two  nothing  particular  is  recorded. 
They  were  probably  magistrates  in  some 
part  of  Persia. 

From  a  consideration  of  the  nature  of  this 
work,  and  of  the  authorities  principally 
quoted  in  it,  we  proceed  to  notice  certain 
peculiarities  which  will  occur  in  the  perusal 
of  it,  and  an  explanation  of  which  is  requi- 
site to  the  elucidation  of  what  might  other- 
wise appear  unintelligible  or  obscure. 

All  laws  must  derive  the  prominent  fea-  i 
tures  of  their  character  from  the  peculiar  | 
manners,  customs,  and  language,  of  the 
people  among  whom  they  have  originated. — 
In  order,  therefore,  to  enter  fully  into  the 
spirit  of  the  text,  it  is  requisite  that  we  keep 
in  mind  the  state  of  society  in  Arabia  at  the 
time  when  Mohammed  and  his  companions 
began  to  introduce  something  like  a  system 
of  jurisprudence  among  the  followers  and 
subjects  of  lalara.  To  enter  into  this  par- 
ticularly would  b3  much  beyond  the  trans- 
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laior's  desigrn,  and  would  occupy  more  room 
than  a  mere  preface  can  admit  of.  It  is  suf- 
ficient for  our  purpose  to  [remark,  that  the 
Arabians  were  divided  into  two  classes  or 
descriptions  of  men,  the  inhabitants  of  cities, 
and  the  Bidweens,  or  wanderers  in  the  desert. 
The  former  pursued  commerce  and  hus- 
bandry ;  whilst  the  latter  (that  is,  the  great 
body  of  the  nation),  followed  the  usual  occu- 
pations of  the  pastoral  life,  occasionally  made 
inroads  upon  their  more  wealthy  neighbours, 
attacked  the  caravan,  and  plundered  the 
traveller. — In  this  general  outline,  time  has 
produced  but  little  alteration.— Subdued  by 
the  arms,  or  allured  by  the  promises,  of  the 
Prophet,  the  tribes  of  the  desert  united 
their  forces,  and,  issuing  from  their  native 
wilds,  over-run  the  neighbouring  nations 
with  an  impetuosity  of  valour  which  nothing 
could  resist,  and  with  an  uninterrupted  uni- 
formity of  success  to  which  history  opposes 
no  parallel.  This,  however,  was  only  an  ex- 
traordinary convulsion,  proceeding  from  the 
coincidence  of  accidental  causes,  placing 
them  in  a  situation  which  subsequent  events 
have  evinced  was  by  no  means  natural.  As 
the  first  impressions  of  fanatic  zeal  abated, 
they  recovered  from  their  dream  of  universal 
conquest ;  and,  after  having  altered  the  reli- 
gion of  a  large  portion  of  mankind,  over- 
turned the  most  powerful  monarchies,  and 
established  various  royal  dynasties  in  the 
surrounding  countries,  succeeding  revolutions 
gave  back  the  Bidweens  to  their  original 
independence  and  their  original  solitude.  In 
the  meanwhile,  the  exclusion  of  strangers  or 
unbelievers  from  their  principal  cities  in  a 
great  measure  prevented  the  more  polished 
from  mixing  with  the  rest  of  mankind,  from 
being  contaminated  with  their  vices,  or  im- 
proved by  their  example.  Hence,  except  in 
the  single  article  of  religious  belief,  the  Arabs 
perhaps  differ  little  at  this  day  from  what 
they  were  two  thousand  years  ago,  and 
indeed  present  to  us  almost  the  same  picture 
in  point  of  genius,  temper,  and  manners,  as 
in  the  time  of  the  Jewish  patriarchs. 

TVnEN  MoHAMiTED  assumcd  the  prophetic 
character,  ho  found  his  countrymen,  in  gene- 
ral, slaves  to  the  most  gross  and  stupid 
idolatry.  The  paganism  of  the  Sabians  had 
over-run  almost  the  whole  nation.— From 
Persia  the  eastern  tribes  had  caught  much  of 
the  superstition  of  the  Magians.- There  were, 
indeed,  numbers  of  Jews  and  Christians. 
The  former  had  several  considerable  es- 
tablishments;  and  many  whole  tribes  had 
embraced  the  Mosaic  creed  or  the  Gospel. 


But  their  conduct  and  principles  little  d 
served  the  titles  they  assumed.  The  Je 
paid  more  regard  to  the  fabulous  traditio 
of  their  Kabbins  than  to  the  severe  and  u 
accomodating  precepts  of  the  Pentateuc 
and  the  eastern  churches  were  divided  ai 
convulsed  by  scholastic  disputes,  in  whic 
instead  of  the  mild  and  forbearing  spirit 
Christianity,  nothing  but  mutual  rancoi 
malice,  and  uncharitableness,  prevaile( 
whilst  the  pure  and  simple  worship  inci 
cated  by  its  divine  Author  had  degenerat 
into  mere  outward  show,  expressive  only 
a  debasing  and  idolatrous  superstition. 
Among  the  pagan  Arabs,  the  nice  distio 
tions  of  property  were  imperfectly  unde 
stood.  Each  tribe  was  governed  by  its  o^ 
law ;  and  disputed  causes  were  either  i 
ferred  to  the  determination  of  the  chief, 
(more  frequently)  decided  by  an  appeal 
the  sword.  Their  only  lasting  memorii 
were  the  effusions  of  their  poets,  transmitt 
orally  from  age  to  age,  which  served  to  pi 
serve  ancient  usages,  or  to  keep  alive  t 
feuds  of  contending  neighbours.  Priva 
revenge  was  not  merely  tolerated,  but  e: 
couraged,  and  the  justice  and  necessity  of 
inculcated.  Hence  every  dissension  w 
the  occasion  either  of  single  combat  or 
civil  war;  and  tradition  furnishes  us  wi 
accounts  of  above  1,500  battles  fought  befo 
the  introduction  of  the  faith. — The  art 
writing  was  little  known,  and  the  practice 
it  confined  chiefiytothe  Jews  and  Christiai 
These  were  distinguished  by  the  comm^ 
appellation  of  Eitabees  (scripturists), 
Ahl  al  EiTAB  (people  of  the  book),  becau 
of  each  having  received  a  written  revelati 
from  heaven. — The  accomplishment  prin( 
pally  esteemed  among  the  Arabs  was  expei 
ness  at  weapons  and  in  .horsemanship.  T 
sciences  mostly  studied  were,  genealog 
astronomy,  and  rhetoric.  The  first  of  the 
was  carefully  employed  in  preserving  t 
purity  of  their  descent  ;  the  second  w 
applied  chiefly  to  astrological  purposes ;  ai 
the  third  they  exercised  in  the  compositi< 
of  love  songs  and  elegies,  or  poetic  fictio 
concerning  the  exploits  of  their  chiefs,  t 
relation  of  which  cheered  the  aged,  and  ax 
mated  the  young.  Their  great  virtues  wci 
hospitality,  temx)erance,  and  munificem 
which  last  was  frequently  carried  to  an  u 
warrantable  and  (perhaps)  ostentatious  e: 
cess,  to  the  prejudice  of  their  children  ai 
kindred«^Their  most  odious  vices  were 
disposition  to  war  and  rapine,  and  an  u 
appeasable  vindictiTeneBa  of  spirit.    Th< 
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translation  of  one  composed  in  the  Persian 
languaf^e,  by  the  authority  and  under  the 
inspection  of  the  Mogul  Emperor  Auruno- 
ZEBE  (from  him  denominated  Fattawee 
Allumffhecree),  was  actually  undertaken. 
It  was,  however,  soon  discovered  that  this, 
consisting  of  a  simple  detail  of  cases  and 
decisions,  would  do  little  or  nothing  towards 
developing  the  principles  of  the  Mussulman 
laws,  and  of  course  could  afford  but  a  very 
limited  poVtion  of  instruction  with  respect 
to  them.  Some  learned  Mohammedans,  who 
were  consulted  on  this  occasion,  thought  it, 
moreover,  unfair  that  their  British  rulers 
should  receive  their  first  impression  of  the 
Mussulman  legislation  from'  a  bare  recital  of 
examples,  such  as  composed  the  Fattawee 
AUumgheeree.  They  therefore  advised  that, 
previous  to  any  further  step,  a  translation 
should  be  executed  of  some  work  which,  by 
comprehending,  in  the  same  page,  the  dictum 
and  the  principles,  might  serve  at  once  as  an 
exemplar  and  an  instructor;  and  for  this 
purpose  they  recommended  the  Hedaya, 
because  of  its  being  regarded  (particularly 
throughout  Hindostan)  as  of  canonical  autho- 
rity, and  uniting,  in  an  eminent  degree,  all 
the  qualities  required.  But  as  the  Arabic, 
in  which  this  treatise  was  written,  is  known 
only  among  the  learned,  and  the  idiom  of 
the  Author  is  particularly  close  and  obscure, 
they  at  the  same  time  proposed  that,  under 
the  inspection  of  some  of  their  most  intelli- 
gent doctors,  a  complete  version  should  be 
formed,  in  the  Persian  language,  which 
would  answer  the  double  purpose  of  clearing 
up  the  ambiguities  of  the  text,  and  (by 
being  introduced  iuto  practice)  of  furnishing 
the  native  judges  of  the  courts  with  a  more 
familiar  guide,  and  a  more  instructive 
preceptor,  than  books  written  in  a  language 
of  which  few  of  them  have  opportunities  of 
attaining  a  competent  knowledge.— In  con- 
formity with  this  advice,  four  of  the  princi- 
pal and  most  learned  Molovces  (Mohamme- 
dan lawyers)  were  engaged  to  translate  the 
whole  from  the  Arabic  into  the  Persian 
idiom. — The  translation  of  this  version  into 
English  was  at  first  committed  to  Mr.  James 
Anderson,  a  gentleman  whose  eminent  lite- 
rary qualifications  for  accomplishiug  such 
an  undertaking  could  only  be  excelled  by 
the  solidity  of  his  understanding,  and  the 
goodness  of  his  heart.  Before  he  had  made 
any  considerable  progress,  the  present  trans- 
lator had  the  honour  of  being  associated 
with  him  in  the  work ;  and  Mr.  Anderson 
being  shortly  after  engaged  in  an  important 


foreign  employment,  the  duties  of  whiol 
necessarily  occupied  the  whole  of  his  atten 
tion,  the  completion  of  it  devolved  entirely 
on  his  colleague,  who,  in  consequence,  tool 
upon  him  the  sole  management  and  respon 
sibility. 

When  the  English  translator  came  t 
examine  his  text,  and  compare  it  with  th< 
original  Arabic,  he  found  that,  except  i 
number  of  elucidatory  interpolations,  an< 
much  unavoidable  amplification  of  style,  £ 
in  general  exhibited  a  faithful  copy,  deviat- 
ing from  the  sense  in  but  a  very  few  in< 
stances,  in  some  of  which  the  difference 
may  perhaps  be  justly  attributed  to  the  iii< 
accuracy  of  transcribers ;  *  and  in  one  par- 
ticular it  is  avowed  and  justified  by  thi 
Molovees,  because  of  an  alleged  error  oj 
the  author.f — Many  of  the  interpolatiom 
are  indeed  superfluous,  and  they  sometimei 
exceed,  both  in  length  and  frequency,  what 
could  be  wished.  They,  however,  posses 
the  advantage  of  completely  explaining  thi 
text,  from  which  every  reader  may  for  th« 
most  part  with  ease  discriminate  them,  since 
they  almost  uniformly  consist  of  illustrativi 
expositions  of  passages,  beginning  with, 
"that  is,"  — "in  other  words,"  — and  M 
forth;  and  where  the  composers  of  thi 
Persian  version  have,  in  any  considerabli 
degree,  deviated  from  their  original,  thf 
English  translator  has  remarked  upon  it| 
and  has,  in  several  such  instances,  subjoined 
a  verbatim  translation  from  the  Arabic,  in 
order  to  point  the  difference  with  the  greatei 
precision.  One  deviation,  indeed,  in  poinl 
of  form  rather  than  of  substance,  he  has  not 
thought  it  necessary  to  notice,  as  it  roni 
regularly  through  all  the  work,  and  hi 
therefore  conceived  that  a  single  prefatory 
explanation  of  it  would  siiffice  for  thfl 
whole,— In  the  Objections  and  ReplieS) 
which  so  frequently  occur,  the  Moloveei 
have  observed  an  arrangement  soraewhal 
varying  from  the  original,  and  whieh  thej 
probably  adopted  for  the  sake  of  greatei 
perspicuity.  The  Arabic  text  does  not  state 
the  passages,  thus  rendered,  with  the  same 


•  See,  for  instance,  Vol.  II.  p.  213  ;  whew 
it  is  likely  that  the  deviation  pointed  out  in 
the  note  may  bo  owing  merely  to  some  in« 
accuracy  in  the  Persian  copy,  as  the  error  ii 
evident.    [Omitted  in  this  edition. — Ed.] 

t  See  Vol.  IV.  p.  679 ;  where  the  Moloveei 
correct  an  error  with  respect  to  a  legatee*! 
proportion  in  the  undefined  part  of  a  house. 
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English  text  in  cases  of  future  reference  or 
appeal. 

HATiNa  hazarded  thus  much  in  justifica- 
tion of  the  general  plan,  it  will  he  proper  to 
point  out  such  particulars  in  the  translation 
as  it  is  essential  to  explain,  for  the  informa- 
tion of  the  European  reader. 

It  is  well  known  that  in  every  language 
there  are  certain  x>6culiarities  of  idiom 
which  do  not  admit  of  a  very  intelligible 
literal  translation  into  any  other, — In  every 
science  also  (and  more,  perhaps,  in  legal 
disquisitions  than  in  any  other)  there  are 
certain  peculiarities  of  phraseology  concor- 
dant with  the  ideas,  moral,  religious,  or 
political,  of  those  who  use  them,  and  also 
certain  allusions,  connected  with  those  ideas, 
or  referring  to  them,  which  require  some 
illustration  in  order  to  their  being  fully 
understood  by  persons  not  familiarized  to 
the  same  habits  of  thinking,  or  to  similar 
modes  of  expression. 

The  first  of  these  which  strikes  the  reader 
(and  which  occurs  very  frequently)  is  "a 
favourable  construction"  (of  the  law,  or  the 
case),  as  opposed  to  **  analogy."  The  origi- 
nal term  istihsan,  which  the  translator  has 
rendered  **  a  favourable  construction,"  lite- 
rally means  benevolence ;  and  the  expression 
referred  to,  as  it  stands  in  the  original, 
signifies  **  on  the  ground  of  benevolence,*' 
— that  is,  by  a  mode  of  arguing,  in  its  con- 
clusion more  favourable,  either  to  the  indi-. 
vidual  or  the  community  at  largo,  than 
could  be  adduced  by  reasoning  according  to 
the  stricter  principles  of  analogy  and  legal 
casuistry.  It  is  observable,  in  the  course  of 
the  work,  that  this  species  of  reasoning  is 
frequently  adopted  by  Haneefa,  or  his 
disciples,  in  opposition  to  the  rigid  tenets 
of  the  Shafeite  school.  And  this  difference 
proceeds  from  the  more  liberal  complexion 
of  that  doctor's  practical  divinity,  which 
distinguishes  him  from  the  heads  of  the 
other  orthodox  sects,  as  has  been  already 
stated. 

In  a  work  of  this  nature,  an  exact  imi- 
formity  in  the  translation  of  technical  terms 
and  phrases  is  not  only  advisable,  but,  in 
general,  indispensably  requisite.  It  has, 
however,  sometimes  unavoidably  happened 
that  a  term  is  difierently  rendered  in  dif- 
ferent places, — not  indeed  with  respect  to 
the  sense,  but  with  regard  to  the  English 
term  used  to  express  it  in.  Thus  Mazoon 
(for  instance),  which  is  commonly  rendered 
"licensed  slave,"  is  also,  in  some  places, 
translated   "privileged   slave,''    a    phrase 


which  equally  well  expresses  the  sense  < 
the  original  term. — Wherever  this  occurs, 
reference  is  (for  the  sake  of  uniformit] 
made,  in  the  Index,  to  that  term  which  tl 
translator  intends  should  be  considered  i 
the  technical  one. 

With  respect  to  any  remaining  peculian 
ties,  technical  or  idiomatical,  not  noticed  i 
this  place,  as  they  are  all  fully  defined  i 
one  part  or  other  of  the  work,  an  explam 
tion  of  them  is  easily  obtained  by  consultni 
the  Index. 

It  were  to  be  wished  that,  in  a  perfom 
ance  designed  for  the  use  and  information  i 
European  readers,  correspondent  Englid 
expressions  could  have  been  found  for  al 
the  various  technical  terms  contained  in  il 
It  must  doubtless  be  irksome  to  meet  £m 
quently  with  words  which  a  reader  m 
learned  in  the  Arabic  language  finds  i 
difficult  to  pronounce,  and  for  the  meani^ 
of  which  he  is  under  a  necessity  of  referrioj 
to  the  Index,  and  back  from  that  to  t^ 
body  of  the  work.  This,  however,  is  j 
difficulty  which  could  not  in  all  cases  % 
remedied.  Where  the  customs  of  diffeiol 
countries  are  at  all  analogous,  the  langui|| 
of  each  will  of  course  contain  synonynuNI 
terms  for  expressing  the  same  ideas.  Wl 
on  the  contrary,  customs,  laws,  or  modes 
thinking,  prevail  in  one  country  tot 
difierent  from  any  thing  to  be  found  in 
other,  no  modes  of  expression  that  could 
adopted  in  the  language  of  either  w( 
suffice  to  express,  with  precision,  the  m( 
ing  of  technical  or  local  terms  used  in 
other.  This  science,  moreover,  has  in  e\ 
country  its  peculiar  phrases,  which  will 
bear  any  very  intelligible  translation,  wl 
the  necessity  of  adopting  and  retaining 
in  their  original  form, — an  observation 
truth  of  which  may  be  perceived  by 
an  eye  over  any  one  page  in  any  one  of 
own  law-books.  The  translator,  thei 
has  found  himself  under  an  unavoic 
necessity  of  occasionally  retaining  the 
ginal  terms,  without  attempting  any 
lation  of  them, — taking  care,  at  the 
time,  to  refer,  in  the  Index,  to  the  d( 
tion  of  them,  which  is  invariably  to 
found  in  some  part  of  the  work ; — making  J 
however,  a  general  rule  to  express  in 
every  term  capable  of  a  technical  or  int 
gible  translation. — It  is  proper  to 
that,  in  the  orthography  of  these 
terms,  there  sometimes  occurs  a  slight  TUJI 
tion,  which  in  a  work  of  snoh  extent  it  «i 
not  easy  always  to  avoid.    Thus,  instead^ 
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Claims;  Acknowledgments;  Compositions; 
Mozaribat ;  Deposits ;  Loans ;  Gifts  Hire ; 
Mokatibs;  Willa;  Compulsion;  Inhibition; 
Licensed  Slaves ;  Usurpation. 

Vol.  IV,  Shaffa;  Partition;  Compacts  of 
Cultivation ;  Compacts  of  Gardening ;  Zab- 
bah ;  Sacrifices ;  Abominations ;  Cidtivation 
of  Waste  Lands ;  Prohibited  Liquors ;  Hunt- 
ing ;  Pawns ;  Offences  against  the  Person ; 
Fines;  Levying  of  Fines;  Wills;  Herma- 
phrodites. 

Ip  the  reader  is  not  already  tired  with 
this  introductory  detail,  the  translator  would 
request  his  indulgence  while  he  adds  a  short 
account,  apparently  necessary,  of  the  books 
which  have  been  omitted,  as  well  as  a  few 
remarks  on  the  others  in  their  order  as  they 

occur. 

PuEiFiCATioN  is  considered  as  essential  to 
devotion,  and  the  key  of  prayer,  which  with- 
out it  is  of  no  effect— It  is  of  two  descrip- 
tions, the  Ghossl,  or  complete  ablution  of 
the  whole  body,  and  the  Wazoo,  or  washing 
of  the  hands  and  feet,  after  a  manner  parti- 
cularly prescribed.  The  first  chapter  treats 
of  the  occasions  for  purification,  the  acci- 
dents by  which  it  may  be  broken  or  inter- 
rupted, and  the  manner  in  which  it  is  to  be 
performed.  The  second  relates  to  the  waters 
fit  for  ablution.— The  third  treats  of  the 
teyummim,  or  substitution,  in  oases  of 
drought,  of  dust  or  fine  sand  for  water ;  a 
regulation  well  calculated  for  the  thirsty 
deserts  of  Arabia!*  In  directing  this,  Mo- 
HAiCMED  followed  the  example  of  the  Jews, 
who  were  accustomed  to  perform  their  lus- 
tration after  this  method,  in  cases  of  neces- 
sity.—  The  fourth  chapter  relates  to  the 
anointing  of  boots,  or  other  leathern  apparel 
or  utensils,  in  which  certain  rules  are  laid 
down  for  the  observance  of  cleanliness.— 
The  fifth  regards  women,  the  rules  to  be 
observed  by  them  in  their  menstruations, 
and  the  modes  of  purification  requisite  after 
those,  or  childbed  labour,  to  qualify  them 
for  acts  of  devotion.— The  sixth  treats  of  the 
purifications  enjoined  after  performing  any 
of  the  natural  evacuations. 

Pkateb  is  declared  to  be  the  comer-stone 
of  Religion,  and  the  pillar  of  Faith.  It 
is  not,  by  the  Mussulman  doctors,  considered 
as  a  thing  of  mere  form,  but  requires  that 
the  heart  and  understanding  should  accom- 
pany it,  without  which  it  is  pronounced  to 
be  of  no  avail. — ^The  prescribed  prayers  are 
directed  to  be  performed  at  five  different 


This  practice  is  alluded  to  in  Vol.  I. 


times  in  the  twenty-four  hours.    I.  between 
day-break  and  sun-rise;  II.  immediately 
after  noon;   III.  immediately  before  sun- 
set ;  IV.  in  the  evening,  before  dark ;  and, 
V.  before  the  first  watch  of  the  night.    At 
these  hours,  therefore,  the  Mawzins  or  criers 
warn  the  people,  from  the  minurets  of  the 
mosques,   to  prepare   for  prayer,  and   all 
devout  persons  forthwith  either  repair  to 
the  mosque,  or  proceed  to  perform  their  de- 
votionable  exercises  in   some  other  conve- 
nient spot,  after  the  previous  lustration.— 
The  first  chapter  of  this  book  treat«  of  the 
proper  hours  for  prayer,  whether  prescribed 
or  voluntary,  prohibiting,  at  the  same  time, 
the  repetition  of  any  during  the  rising  or 
setting  of  the  sun,  or  at  the  hour  of  his 
passing  the  meridian. — The  second  chapter 
concerns  the  duty  of  the  public  criers,  and 
the  manner  in  which  they  are  to  summon 
I)eople  to  worship. — ^The  third  relates  to  the 
conditions  of  prayer, — ^that  is,  those  points 
which  are  regarded  as  essentially  requisite' 
to  its  efficacy ; — which  are  as  follows.     I. 
that  the  x>erson  be  free  from  every  species  of 
defilement :  II.  that  all  sumptuous  apparel 
be  previously  laid  aside,  at  the  same  time 
that  the  body  be  so  far  covered  as  to  avoid 
any  offence  to  decency, — unless,  however, 
the  person  be  destitute  of  clothing,  in  which 
case  this  is  dispensed  with:  III.  that  the 
attention  accompany  the  act,  and  be  not 
suffered  to  wander  to  any  other  object,  inso- 
much that  if  the  person,  whilst  prasring,  oast 
his  eyes  upon  a  book  so  as  to  recollect  the 
contents,  his  prayer  is  of  no  effect :  IV.  that 
the  prayer  be  performed  with  the  face  to- 
wards the  Kabla,  or  temple  of  Mecca,  the 
relative  situation  of  which  is  for  that  reason 
pointed  out  in  all  their  mosques  by  the  posi- 
tion of  the  Kiche  for  the  Imam,  whidi  is 
termed  the  Mehrab.    Where,  however,  the 
relative  situation  of  the  Kabla  is  uncertain 
or  unknown,  the  person  who  prays  it  only 
required  to  observe  this  ceremony  to  the 
best  of  his  knowledge  or  recollection. — ^The 
fourth  chapter  relates  to  the  nature  and 
description  of  the  prayers,  prescribing  the 
forms  proper  to  use  on  each  particular  ooca- 
sion,  and  the  i>ortions  of  the  Eoban  which 
it  is  proper  to  read  each  day.— The  passage 
most  worthy  of  notioe  in  this  chapter  is,  that 
men  are  allowed  to  rei>eat  the  prayers,  or  to 
read  the  allotted  portions  of  the  Korak,  in 
every  other  language  as  well  as  the  Arahio ; 
"  for  "  (as  Haneefa  well  argues)  "  the  diffe- 
renoe  of  language  makes  no  altmtion  in.  the 
sense;  and  it  is  not  poedble  that  the  heart 
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BKoDldjomiiiwhat  the  understanding:  does 
not  eomprehend/'—The  fifth  chapter  con- 
tains the  qualifications  necessary  to  the  office 
o{  a  priest,  and  the  particular  duties  attached 
to  that  station. — The  i>ersons  held  incapable 
of  exerdaing  this  function  are  slaves,  repro- 
bates, the  blind,  the  Bidweens  (people  of  the 
desert},  and  bastards.  These  last  are  deemed 
unfit*  because  of  the  baseness  of  their  birth 
giving  room  for  discontent  to  some  who 
might  suppose  themselves  dishonoured  by 
attending  them  in  public. — This  head  like- 
wise comprehends  all  the  directions  for  pub- 
lie  worship,  in  which  certain  precautions  are 
laid  down  against  the  women  mixing  with 
the  men,  each  sex  having  a  particular  station 
allotted,  for  the  sake  of  decency,  and  also  to 
avoid  any  excitement  to  passion. — The  sixth, 
seventh,  eighth,  ninth,  tenth,  eleventh,  and 
twelfth,  chapters  contain  merely  matters  of 
form,  precaution,  and  so  forth. — ^The  thir- 
teenth chapter  prescribes  the  prayer  proper 
to  the  sick,  and  the  various  forms  of  lustra- 
tion, fto.,  which  may  be  dispensed  with  on 
tcoonnt  of  their  indisposition. — The  four- 
teenth chapter  relates  to  the  prostrations: 
the  fifteenth  contains  the  rules  to  be  ob- 
served by  those  who  travel :  the  sixteenth 
the  prayers  proper  to  Friday  [the  Mussul- 
man tabbath]:  the  seventeenth  and  eigh- 
teenth those  for  particular  fasts  and  festi- 
vals: the  nineteenth  those  for  rain.— The 
twentieth  chapter  prescribes  the  manner  of 
performing  prayer  when  surrounded  by  an 
enemy, — in  which  case  the  Imam  is  directed 
to  divide  his  troops  into  two  bodies,  one  to 
oppose  the  foe  whilst  the  other  prays,  and 
thus  to  relieve  each  other  successively. — The 
twenty-first  chapter  contains  the  prayers  for 
the  DEAD,  with  the  various  forms  of  ablu- 
tion, enshrouding,  and  interment.  —  The 
twenty-second  relates  to  the  same,  with 
respect  to  those  who  are  slain  in  battle. — 
The  twenty-third  regards  the  prayers  pro- 
per for  pilgrims  who  visit  the  inside  of  the 
temple  of  Mecca. 

Fasting  is  an  essential  part  of  piety,  and 
termed,  by  the  mihodox,  the  gate  of  reli- 
gion. It  is  of  two  kinds,  voluntary  and 
incumbent;  and  is  distinguished,  by  the 
Mussulman  divines,  into  three  degrees:  I. 
the  refining  from  every  kind  of  nourish- 
ment or  camid  indulgence :  II.  the  rcstrain- 
ing  of  the  various  members  from  any  thing 
which  might  excite  sinful  or  corrupt  desires : 
III.  the  abstractiDg  the  mind  wholly  from 
worldly  cares,  and  fixing  it  exclusively  upon 
God,— which,  at  it  is  the  most  difficult  of 
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observance,  is  also  accounted  the  most  meri- 
torious.—The  great  prescribed  fast  is  that 
enjoined  from  the  first  new  moon,  in  the 
month  of  Ramzan,  until  the  appearance  of 
next,— during  which  it  is  required,  from 
day-break  until  after  sun-set  of  each  day, 
to  abstain  from  every  sort  of  nourishment, 
insomuch  that  the  fast  is  broken  by  suffering 
any  thing  whatever  to  enter  any  part  of  the 
body.  From  this  observance  none  are  ex- 
cused except  the  sick,  aged,  or  children; 
and  the  first  of  these,  if  they  recover,  are 
required  to  make  up  for  what  they  have 
lost,  by  fasting  an  equal  number  of  days 
after  their  health  is  perfectly  restored. — 
Any  breach  of  this  duty  must  moreover  be 
expiated  by  a  donation  of  alms  to  the  i)oor. 
—The  Nisi,  or  voluntary  fasts,  are  those  not 
enjoined  by  the  Law,  but  which  a  man 
imposes  on  himself  on  some  particular  occa- 
sions, such  as  in  expiation  of  a  broken  vow, 
that  species  of  abuse  to  a  wife  termed  Zihar, 
the  breach  of  the  fast  during  the  moon  of 
Ramzan,  or  any  other  irregularity.— The 
first  chapter  of  this  book  contains  regula- 
tions with  respect  to  the  commencement  and 
observance  of  the  fast  of  Ramzan.— The 
second  relates  to  the  occasions  of  expiatory 
fasts.— The  third  treats  of  the  Ittikaf,  or 
continual  residence  in  the  mosque  during  the 
time  of  a  fast. 

The  Pilgbihaoe  to  Mecca  is  considered 
as  such  an  essential  point  of  religious  duty, 
that  no  person  is  accounted  a  good  Mussul- 
man who,  possessing  the  ability,  neglects 
the  performance  of  it,  at  least  once  in  his 
lifetime.— The  antiquity  of  the  Kaba,  or 
holy  temple  of  Mecca,  extends  far  beyond 
the  records  of  history,  it  having  been  used 
by  the  Arabs  as  a  place  of  idolatrous  wor- 
ship for  centuries  before  Mohammed's 
pretended  mission. — He,  who  in  an  eminent 
degree  possessed  the  capacity  of  converting 
the  superstitions  of  others  to  his  own  ends, 
finding  it  necessary  to  give  his  religion  some 
stationary  habitation,  at  first  fixed  upon  the 
site  of  the  temple  of  Solomon  at  Jerusalem ; 
and  he,  for  a  time,  made  that  his  £abln,  or 
point  towards  which  he  directed  his  prayers. 
Motives  of  prudence  or  policy,  however,  in 
a  few  months  dictated  the  necessity  or 
convenience  of  prcfering  a  place  hold  in 
habitual  reverence  among  his  own  country- 
men; and  reasons  were  easily  found  or 
invented  to  justify  the  change. — The  tradi- 
tions of  the  Arabs  represent  the  Kaba  as  a 
place,  of  worship  almost  coeval  witJi  tho 
world.    Some  accounts  mention  that  it  was 
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first  built  by  Adam,  soon  after  his  expulsion 
from  paradise. — Other  accounts  say,  that 
the  father  of  mankind,  being  by  his  fall 
deprived  of  the  light  of  the  Divine  presence, 
knew  not  which  way  to  direct  his  prayers, 
-until  an  exact  representation  of  the  para- 
disiacal tabernacle  was,  by  the  favour  of  the 
Almighty,  exhibited,  encompassed  by  a 
glory,  on  the  spot  where  the  temple  now 
stands,  directly  imder  the  station  of  the 
original  Eaba  in  Heaven,*  and  which  spot 
Adam  from  that  period  made  his  Eaba. — His 
son  Setit,  after  his  death,  erected  upon  the 
place  a  building  of  stone  and  clay  (or,  as 
some  say,  of  sun-burnt  bricks),  the  same  in 
shape  as  the  celestial  one.  This  being  de- 
stroyed by  the  deluge,  was  afterwerds,  at 
the  Divine  command,  rebuilt  by  Abeaham 
and  his  son  Ishmael,  the  great  progenitor  of 
the  Arabians.  The  Koreish  (most  probably 
by 'dint  of  superior  power)  obtained  posses- 
sion of  it,  and  kept  it  in  repair  for  several 
generations. — At  length,  in  the  infancy  of 
Mohammed,  the  old  temple  having  fallen, 
or  being  pulled  down,  a  new  one  was  erected 
on  the  same  foundation,  and  after  the  same 
model.— Again,  in  the  twenty-fourth  year  of 
the  Higera,  having  sustained  some  damage 
from  the  zeal  of  tho  Mussulman  reformers, 
in  clearing  it  of  idols,  it  was  once  more 
pulled  down  and  rebuilt  byAboo  Yoosaf 
Ibn  al  Hijaj,  then  Shareef  of  Mecca,  as  it 
now  stands. — The  Eaba  is  certainly  a  place 
of  very  great  antiquity.  It  was,  most 
probably,  from  its  first  foundation,  the 
temple  of  an  idol.  Both  Arabians  and 
Egyptians  regarded  it  with  profound  vene- 
ation,  and  every  sect  filled  it  with  the 
images  of  their  fantastic  worship. — Amongst 
its  pretentions  to  antiquity,  and  its  fictitious 
excellencies,  we  must  not  pass  over  in 
silence  the  famous  Hijraswad,  or  black 
stone,  a  small  block  of  marble  or  granite, 
which  is  reported  to  have  fallen  to  the  earth 
with  Adam  when  he  was  hurled  from  para- 
dise. It  is  at  present  fixed  in  a  case  of 
silver,  in  the  south-east  comer  of  the 
temple,  and  is  exceedingly  respected,  and 
piously  kissed  by  all  devout  pilgrims.  This 
sacred  stone  was  carried  away  by  tho  Car- 


*  From  this  fable,  perhaps,  originated  tho 
idea,  entertained  by  some,  of  the  station  of 
the  heavenly  Jebusalem,  which  many  of 
the  primitive  Christians  supposed  to  be 
placed  directly  in  the  zenith  of  tho  capital 
of  Judea. 


matians,  A.  H.  278  (who  at  the  time  spoiled 
the  temple  of  its  golden  spout,  and  other 
precious  ornaments),  but  was  restored  in 
twenty-two  years  after. — Another  relic  is 
the  Higr  Ibraheeme,  or  stone  of  Abraham, 
which,  it  is  said,  was  used  as  a  scafiTold  by 
the  patriarch  when  constructing  the  temple 
in  company  with  his  son  Ishmael. — ^Tho 
third  object  of  note  is  the  fountain  or  well 
Zimzim,  situated  to  the  east  of  the  Eaba, 
and  tho  waters  of  which  are  reported  to 
possess  the  same  virtues  as  are  attributed  to 
all  consecrated  wells  in  every  country.  It 
is  said  that  the  water  gushed  out  miracu- 
lously on  this  spot  as  Hagar  was  wandering 
through  the  desert  with  her  son,  oppressed 
with  thirst.— Of  the  present  state  of  the 
Eaba,  which  still  bears  its  ancient  name, 
Bait  Oolla  (the  House  of  Gon),  or  Masjidal- 
hiram  (the  Inviolable  Temple),  we  can 
only  obtain  a  knowledge  through  the 
medium  of  the  Turks,  or  other  Mohamme- 
dans, as  no  infidel  is  ever  admitted  within 
the  precincts  of  the  holy  territory.  In  its 
original  construction  it  is  said  to  have  been 
a  perfect  cube,  tho  simplest  of  all  figures, 
and  therefore  the  best  calculated  to  typify 
the  unity  of  God.— Ibn  al  Hijaj,  in  re- 
building it,  caused  a  small  alteration  from 
the  original  figure,  tho  temple,  as  it  now 
stands,  being  twenty-four  cubits  long, 
twenty-three  broad,  and  twenty-seven  high. 
Still,  however,  it  does  not  in  any  other 
respect  deviate  from  the  simplicity  of  its 
primitive  form,  it  being  entirely  destitute  of 
pilasters,  cornice,  or  any  ornament,  except 
a  yeil  or  outer  cover  of  black  damask  or 
velvet,  a  golden  (or  more  probably  gilt) 
band  which  encompasses  it  near  the  top, 
and  a  gold  spout  projecting  fit)m  the  iwf 
to  convey  off  the  rain  water.— The  yeil 
was  formerly  of  Egjrptian  linen,  and  in 
the  "days  of  ignobance"  was  supplied 
by  different  chiefs  of  the  Sabeans,  or 
other  idolatrous  tribes.  The  piety  of  the 
Ehalifs  substituted  a  more  costly  stuff, 
which,  since  the  accession  of  tho  Othma- 
nian  dynasty,  has  been  annually  renewed 
by  the  Turkish  emperors.  Several  inferior 
buildings  have  been  erected  round  it, 
particuhirly  four  open  pavflions,  which 
serve  as  oratories  to  the  four  orthodox  sects 
of  Hakeefa,  Malik,  Shafei,  and  Hakbal. 
— The  whole  stands  in  the  midst  of  a 
spacious  area,  enclosed  by  a  magnificent 
portico,  having  twelve  gates  and  a  range  of 
twelve  steps  all  round,  from  the  level  of  the 
portico  into  the  area.— The  epithet  haram 
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[inTic^Ue]  is  not  confined  to  this  sacred 
epotp  but  extends   for  many  miles  round 
Mecca,  small  towers  being  placed  at  proper 
distances  in  every  direction,  to  mark  the 
precincts  of  tbe  holy  territory,  within  which 
it  is  not  lawful  to  hunt,  shoot,  attack  an 
enemy,  or»  in  short,  to  commit  any  act  of 
Tiolenee,  except  in  self-defence,  or  for  the 
destmeUon  of  noxious  creatures,  such  as  ser- 
pents, or  animals  of  prey.   In  the  neighbour- 
hood of  the  city  are  two  hills,  Saffa  and 
Harwa*  the  valley  of  Minna,  and  a  sort  of 
chapel  named  Moozdalifa,  on  the  way  thence 
to  Mount  Arafat,  which  lies  at  a  somewhat 
greater  distance. — ^The  Arabian  writers  say 
that  the  city  of  Mecca,  in  the  centre  of 
which  tbe  £aba  stands,  is  nearly  as  ancient ; 
and  indeed  if  we  consider  how  long  this  has 
been  a  spot  for  the  resort  of  superstition  or 
dcTotion,  it  is  probably  one  of  the  oldest 
cities  in  the  world. — Such  is  the  spot  to 
irhich,   in  the  month  Zee-al-IIidjee  *   of 
STery  year,  midtitudes  of  Mussulmans  re- 
pair,   to   prostate    themselycs    before   the 
"House  of  God,"   and  to  perform  the 
carious  ceremonies  prescribed  by  their  Law, 
>r  sanctioned  by  antiquity,  in  most  of  which 
they  yary  little  or  nothing  from  their  Pagan 
incestors.    We  shall  not  dwell  upon  the 
partieulars  of  these  ceremonies.    Suffice  it 
to  say,  that  they  are  in   general  highly 
ibaurd,  and   not  defensible,  even   by  the 
Mussulman  doctors  themselves,  except  on 
the  ground  of  ordinance  or  custom.    One 
[^articular  it  is  nevertheless  proper  to  re- 
mark upon,  as  it  is  frequently  adverted  to 
in  the  course  of  this  work ;    namely,  the 
state  of  a  Mohrim.    The  caravans  of  pil- 
rrims  have  each  a  particular  place  assigned, 
iccording  to  the  parts  whence   they  pro- 
^t^ed,  which  marks  to  them  the  boundary 
>f  the  holy  territory.    Here  they  generally 
irrive  towards  the  end  of  Zee-al-Kada,  and 
)n  the  first  morning  of  the  succeeding  month 
[Zee-al-Hidjee)  the   prescribed   ceremonies 
lommencc.    The  pilgrims  now  lay  aside  all 
:t2t6r  dress  or  ornaments,  and  assume  the 
lumble  habit  of  Ihram,  which  consists  only 
)f  two  colourless  woollen  cloths,  and  a  kind 
>f  sandals,  defending  the  soles  of  the  feet, 
Imt  leaTing  all  the  rest  bare.    It  is  from  this 
time,  and  during  the  remainder  of  their 


•  Hidj  signifies  pilgrimage; — and  the 
month  takes  this  name,  as  being  peculiarly 
appfoiiriated  to  the  performance  of  that 
solfiBity. 


stay  in  the  holy  territory,  that  the  devotees 
bear  the  title  of  Mohrim.    Whilst  engaged 
in  this  pious  work,  a  Mohrim  is  required  to 
keep  the  strictest  guard  upon  all  his  actions, 
and  to  refrain  from  contention,  anger,  and 
every  indulgence  of  his  carnal  appetites. 
He  is  also  inhibited  from  hunting  or  fowling 
even  beyond  the  prescribed  limits,  not  being 
allowed  to  destroy  any  thing  for  subsistence 
except  fish.    He  is  moreover  under  a  variety 
of  other  inhibitions,  which  may  be  traced  in 
the  course  of  this  work.  For  many  centuries 
the  greatest  potentates  were  proud  to  submit 
themselves  to  these  restrictions,  and  to  sink, 
for  a  time,  to  a  level  with   their  feUow- 
creatures. — It  may  not,  however,  be  im- 
proper to  observe,  that  for  some  time  past, 
and  particularly  within  the  present  century, 
the  £aba  has  sustained  a  falling  off  both  in 
the    rank    and    number   of    its    votaries. 
Whether  this    defection    arises   from  the 
advancement  of  knowledge,  or  (as  is  most 
probable)  from  the  rapid  decay  which  the 
great  Mussulman  empires  have  experienced 
within  that  period,  it  certainly  denotes  a 
revolution  in  the  minds  or  habits  of  the 
Mohammedans,  which  is   perhaps   only  a 
prelude  to  the  extinction  of  Islamism. — The 
first  chapter  of  the  book  of  Pilobikaoe 
treats  of  those  iipon  whom  it  is  indispen- 
sably incumbent  that  they  once  in   their 
lives  visit  the  Kaba;  namely,  upon  every 
^lussulman  who  is  sane,  adult,  free,  in  per- 
fect health,  and  possessed  of  the  means  for 
performing  a  journey,  such  as  a  camel,  a 
horse,  a  servant,  and  a  maintenance  suffi- 
cient for  those  and  liimself  during  the  pil- 
grimage, and  for  the  support  of  his  family 
until  his  return.    No  person  is,  however, 
required  to  cross  the  sea  for  this  purpose. 
— This   duty   is   as   much   enjoined    upon 
women  as  upon  men  ;  but  they  are  directed 
to  perform  it  under  the  protection  of  some 
male  relation  within  the  prohibited  degrees. 
— The  second  chapter  relates  to  the  various 
ceremonies  of  the  Ihram,  and  the  restric- 
tions to  which  a  Mohrim  is  subjected,  as 
already  mcntioned.—The  third  chapter  re- 
lates to  the  different  names  and  descriptions 
of  pilgrimage,  according  as  the  ceremonies 
of  it  are  performed  alone,  or  in  company 
with  others ;  and  also,  the  visitations  per- 
formed within  any  other  than  the  sacred 
months.— The  fourth  chapter  treats  of  the 
restrictions  to  which  a  pilgrim  is  subject 
during   his   residence   within   the    "holy 
TEKRiTOBT,"  and  the  offences  which,  from 
disregard  of  these,  he  is  Uable  to  commit ; 
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with  the  atonement  required  for  each  offence. 
In  this  chapter  ore  also  set  forth  the  restric- 
tions imposed  upon  pilgrims,  and  the  indul- 
gences allowed  to  them  with  respect  to  their 
wives  or  slaves,  as  well  as  the  penalties  im- 
posed in  case  of  infringement.  A  number 
of  mere  petty  offences  are  likewise  men- 
tioned, for  which  atonements  of  a  trifling 
nature  are  required,  such  as  bestowing  a 
day's  subsistence  upon  one  pauper,  or  (in 
cases  of  omission)  repeating  any  particular 
part  of  the  ceremonies.  The  remainder  of 
this  chapter  relates  to  the  inhibitions  with 
respect  to  killing  game,  or  feeding  cattle 
within  the  holy  territory,  in  either  of  which 
cases  satisfaction  must  be  made  to  the  Chief 
of  Mecca. — The  fifth  and  sixth  chapters 
relate  to  points  of  mere  form. — The  seventh 
concerns  those  who  may  be  impeded  in  their 
pilgrimage  by  either  sickness  or  an  enemy ; 
— in  which  case,  it  is  requisite  that  the  per- 
son so  prevented  send  a  goat  or  other  victim 
(by  the  hands  of  some  trusty  deputy)  to  be 
sacrificed  at  the  temple ;  or  else,  that  he 
send  the  value  in  money,  vrith  which  the 
deputy  may  purchase  an  animal  at  Mecca 
for  that  purpose ; — and  until  this  ceremony 
be  performed  he  is  not  released  from  the  re- 
strictions of  a  pilgrim. — ^The  sixth  chapter 
treats  of  the  time  at  which  the  season  of 
pilgrimage  expires, — namely,  on  the  Yd 
Kirban,  or  festival  of  sacrifice,  when,  if  the 
pilgrim  have  not  gone  through  the  whole  of 
the  ceremonies,  all  that  he  has  done  is  of  no 
account,  and  the  pilgramage  must  be  per- 
formed again  on  some  ensuing  year.— The 
seventh  chapter  relates  to  the  performance 
of  pilgrimage  on  behalf  of  another  person, 
which  is  lawful  and  valid  for  three  different 
descriptions  of  people,  namely,  the  dead 
(who  have  bequeathed  a  sum  for  this  pur- 
pose), persons  prevented  by  distance,  sick- 
ness, or  an  enemy,  or  persons  who,  having 
already  performed  the  ordained  pilgrimage, 
procure  another  to  perform  it  again  on  their 
account,  either  from  motives  of  piety,  to 
expiate  an  offence,  or  to  fulfil  a  vow.  This 
kind  of  substitutive  pilgrimage  became  in- 
dispensably necessary  when  Islamism  spread 
over  regions  at  a  considerable  distance  from 
Arabia,  as  it  was  utterly  impossible  for  all 
the  PAiTHFUL  in  remote  countries,  however 
otherwise  capable,  to  fulfil  this  duty  in  per- 
son.— ^The  eighth  chapter  describes  the  Hld- 
SBE,  or  gift-offering  sent  by  deputy  to  be 
sacrificed  at  the  temple,  as  before  men- 
tioned. The  smallest  acceptable  offering  is 
one  goat.    In  fact,  the  value  of  the  offering 


(as  may  naturally  be  supposed)  is  in  propor- 
tion to  the  rank,  piety,  or  vanity  of  the  per- 
son who  makes  it ;  and  instances  have  been 
known  of  one  hundred  camels,  or  more, 
being  immolated  in  one  sacrifice  before  the 
*•  House  of  GoD."--Some  other  matters  are 
added,  of  too  trifling  a  nature  to  deserve 
notice. 

Tnis  short  sketch  will  suffice  at  once  to 
show  the  useless  nature  of  these  four  books, 
and,  we  trust,  to  justify  the  omission  of 
them  in  the  English  translation. — ^We  shall 
now  proceed  to  make  a  few  brief  remarks 
upon  the  other  books,  in  the  order  in  which 
they  stand,  and  which,  for  the  convenience 
of  the  reader,  are  numbered  according  to 
their  succession. 

VOL.  I. 

Book  I.    Of  Zakat. 

Zakat  means  the  alms  imposed  by  the 
Law,  in  opposition  to  Sadka  [charity], 
which  signifies  the  voluntary  contributions 
of  individuals,  and  which  is  treated  of  at 
large  under  the  head  of  gifts. — As  Alvs,  in 
our  application  of  that  word,  is  alwajrs  used 
to  denote  something  purely  gratuitous,  the 
translator,  in  treatiug  of  those  imposed  by 
the  Mussxdman  law,  has  retained  the  origi- 
nal term,  to  which  the  English  language 
does  not  afford  any  expression  strictly 
analogous.  Some  writers  have  confounded 
Zakat  and  Sadka  under  one  common  mean- 
ing. The  Arabian  commentators,  however, 
make  an  essential  difference  between  them ; 
for  the  former  is  merely  an  indispensable 
compliance  with  a  legal  obligation,  claiming 
no  merit  in  futurity ;  whereas  the  latter  is 
as  much  an  impulse  of  the  mind  as  an  act 
of  the  hand,  and  is  of  course  entitled  to  its 
reward. — The  impost  of  Zakat  originated 
with  MoHAVKED  himself,  who  at  first  em- 
ployed the  revenue  arising  from  it  according 
to  his  discretion,  in  the  support  of  his  needy 
adherents ;  but  the  objects  of  it  were  after- 
wards ascertained  by  various  passages  in  the 
KoBATf ;  and  it  is  somewhat  remarkable  that 
the  Prophet  particularly  excluded  the  mem- 
bers of  his  own  family  from  any  participa- 
tion in  it,  and  this  in  terms  which  sufficiently 
denotes  the  arrogant  superiority  assumed  by 
the  tribe  of  Hashih.*  To  compensate,  how- 


*  See  his  declaration  upon  this  subject 
(voL  I.),  where  the  grossness  of  the  meta- 
phors ii«ed  by  him  is  worthy  of  remark. 
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Book  III.    Of  Fostebage. 


In"  a  state  of  society  where  fastidious  re- 
finement has  not  destroyed  the  genuine  feel- 
ings of  the  heart,  the  tie  of  fosterage  is,  next 
to  that  of  blood,  of  the  strongest  and  most 
lasting  nature. — Even  in  the  more  remote 
parts  of  our  own  country  the  Nubse  is  still 
considered  rather  in  the  light  of  an  humble 
relative  than  a  menial  dependent.  By  the 
people  of  Asia  this  idea  is  carried  still 
farther ;  and  the  nursling  is  supposed  to  par- 
take of  the  very  nature  of  her  from  whose 
blood  he  receives  his  earliest  nourishment. 
An  aflinity  is  therefore  created  by  this  cir- 
cumstance, which  operates  to  render  marriage 
illegal  in  the  same  manner  as  actual  consan- 
guinity. Hence  the  prohibitions  occasioned 
by  fosterage  are  analogous  to  those  set  forth 
in  the  second  section  of  the  preceding  book, 
— to  which  this  is  a  kind  of  supplement. 

Book  IV.    Of  Divoece. 

The  great  variety  of  matter  which  this  book 
embraces,  and  the  many  deviations  which  it 
admits  ^m  its  main  subject,  the  translator 
shall  not  undertake  either  to  account  for  or 
to  defend.— From  the  contents  of  the  first 
six  chapters  the  reader  will  perceive  that  the 
Mohammedan  law  of  divorce  bears  a  strong 
affinity  throughout  to  that  of  Moses.  In  this, 
as  in  marriage,  no  written  instrument  is  re- 
quired, the  repudiation  being  effected  merely 
by  the  verbal  declaration  of  the  party. — Cus- 
tom, indeed,  and  the'munioipal  regulations  of 
most  Mussulman  countries,  following  the 
example  of  the  Jews,  have  made  a  writing 
of  divorce,  if  not  an  essential,  at  least  a  cir- 
cumstance which  it  would  be  highly  inde- 
corous to  omit.  What  most  forcibly  strikes 
us  on  the  perusal  of  this  subject  is  the 
extreme  facility  with  which  a  husband  may 
rid  himself  of  his  female  partner,— a  facility 
which,  wheil  we  consider  the  too  frequent 
levity  and  fickleness  of  Man,  seems  at  first 
sight  calculated  to  expose  the  weaker  sex  to 
the  most  degrading  insult  which  malice  could 
dictate,  or  caprice  put  in  practice. — The 
Arabian  legislator  has,  however,  established 
80  many  bars,  and  prido  itself  opposes  such 
obstacles  as,  if  they  do  not  completely 
remedy,  at  least  tend  greatly  to  counteract 
this  apparent  defect. — Before  a  divorce  be- 
comes irreversible  it  must  have  been  pro- 
nounced three  times,  allowing  (according  to 
the  orthodox  form)  an  interval  of  a  month  to 
pass  between  each    sentenoe, — or  such  a 


period  must  have  elapsed  as  affords  ample 
room  for  reflection  and  repentance,  in  cases 
of  anger  or  disgust ;  and  a  reversal  is,  at  any 
time  before  the  expiration  of  that  term, 
established  by  either  word  or  deed,  denoting 
a  reconciliation.  The  husband,  moreover, 
unless  he  can  prove  gross  misbehaviour,  must 
give  up  the  dower. — But  the  most  powerful 
obstacle  to  unjust  or  capricious  repudiation 
is  that  part  of  the  law  which  provides,  that 
if  a  wife  be  once  completely  divorced,  the 
husband  cannot  take  her  again,  until  she  be 
previously  married  to,  bedded  with,  and 
divorced  by,  another  man. — ^To  this  salutary 
regulation  chiefly  is  owing  the  dislike  which 
obtains  against  divorco  in  all  Mussulman 
countries,  and  the  dishonour  attached  to  it, 
— insomuch  that  the  instances  of  it  are  very 
rare,  notwithstanding  the  liberty  which  is 
permitted  by  the  Law.  The  place  and  title 
of  Chap.  XV.  would  naturally  lead  us  to 
conclude,  that  it  treats  in  particular  of  the 
alimony  payable  to  a  divorced  wife  during 
the  term  of  probation.  This,  however,  is  by 
no  means  the  case ;  for  it  is  made  to  compre- 
hend those  rights  of  every  person  which 
come  under  the  denomination  of  Mainte- 
nance,— ^not  of  the"  wife  alone,  but  also  of 
parents,  children,  poor  or  disabled  relatives, 
and  slaves. — With  respect  to  domestic 
arrangements,  this  is,  perhaps,  the  most  use- 
ful section  of  the  whole  work.  It  evinces,  in 
many  places,  a  considerable  spirit  of  hu- 
manity, and  very  properly  introduces — 

Book  V.  Of  Manuhission. 

Tendebness  towards  Slaves  is  certainly 
a  prcvalant  principal  in  the  Mussulman  law, 
notwithstanding  some  passages  which  occur 
in  this  treatise  concerning  them  are  directly 
repugnant  to  common  feeling,  and  to  the 
natural  rights  of  Man.— In  the  XXIVtli 
chapter  of  the  Eoban  this  tenderness  is 
strongly  enforced  with  respect  to  certain 
points  in  the  domestic  treatment  of  them  ;* 

•  The  passage  refered  to  treats  of  match- 
ing slaves  who  are  single : — "  Contbact  (in 
marriage)  those  of  theh  w^ho  abe  single, 

SrCH  as  ABE  WOBTHT,  OF  YOUB  KALE  AND 

female  (slaves);  if  tbj^  be  poob,  God 

WILL  ENBICH  THEM   OF   HIS   B0T7NTI." 

**UnT0  such  as  DESIBE  a  WBITTEN  COVE- 
NANT (of  Kitabat),  obant  it,  if  te  see 

GOOD  IN  them;  and  give  them  of  THE 
BIGHE8  OF  GOD»  WHICH  HS  HATH  GIVEN 
YOU,"  &0. 
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and  it  may  miM  be  traced  in  Torioiu  poxtB 
of  thii  Commentarr.— It  ia,  indeed,  in 
prartiee  pretty  mncli  confined  to  the  ElBves 
profeuine  the  Huunlmnn  faith,  ta  it  ia 
natnral  to  ntppow  that  the  followers  of  the 
Prophet  do  not  entertain  the  same  regard 
towards  their  bond-servants  of  other  re- 
ligimu.  Btill,  however,  wo  ahall  he  gnilty 
of  Eteat  injnitioe,  if  we  form  our  ideas  of 
Ulusalinan  BlaTery  from  the  treatment 
experienced  by  Christian  captives  among 
the  barbarians  of  Xnoia  and  Alters.  The 
precept*  oonceming  manmnisaion  ore  in- 
junctive with  respect  to  believers  only  ;  but 
those  which  recommend  kindneu  and  good 
usage  apply  to  all  alike.  The  law  in  many 
instances  affords  them  protection  against 
injostice,  and  declares  them  to  bo  "  olaim- 
■nts  of  right."  It  in.  some  partienlora, 
moreocer,  proTides  an  alleviation  to  this 
etherwise  most  hopeless  and  degraded  state 
of  Uajt,  unknown  to  the  more  polished  in- 
habitants  of  Europe ;— as  may  ho  perceived  i 
in  penning  the  laws  with  respect  to  Am- 1 
Walids,  Uokatita,  Modabbira,  and  Mazoons.  j 
—To  the  free-bom  denizen  of  BniTAnr,  the  | 
very  name  of  Slavb  carries  with  it  some-  j 
thing  odioos  and  disgnstfnl:  bat  the  Mo-  i 
hammedan  bond-man,  generally  speaking, 
experiences  in  a  very  dight  degree,  if  at  all,  I 
the  miseries  which  necessarily  otUnd  that' 
Etatein  aomeof  the  dependencies  of  Europe;  , 
where  the  riehes  of  the  community  grow  out 
of  the  incessant  labour  of  wretches,  whose  i 
ehortcned  date  of  life  ia  balanced  agniuat  I 
thtir  earnJDgs,  by  mles  of  Algebra  and  j 
colcnlationa  of  Arithmetic !  If  the  alaves 
of  Hnsmlmans  appear,  by  their  conduct,  to 
be  deserving  of  enconragement,  they  are 
frequently  treated  rather  as  humble  friends 
and  confidents  than  as  servile  dcpcndanta; 
and  though  inhibited  from  riaing  in  the 
state,  often,  in  the  capacity  of  Mazoons, 
amass  a  degree  of  wealth  which  enables 
them  to  pnrchase  their  freedom,— The  anb- 
ject  of  manumission  ia  discussed  at  large  io 
the  first  five  chapters  of  this  book,— Chap. 

VI.  treats  of  a  practice  which  was  comniOE 
in  Akabia  before  the  time  of  Mohihued. 
and  was  confirmed  by  his  precepts,  J'. 
afibrds  a  strong  incentive  to  emancipation. 
by  enabling  a  master  to  perform  an  act  o[ 
pety  which,  being  posthnmouj  in  its  effect. 
cannot    injure    his    circnmstances. — Chap, 

VII.  exhibits  a  branch  of  that  most  impor- 
tant sirticle,  "  the  establishment  of  parent- 
ace."  It  shows,  that  the  children  bom  to 
a  van  bj  U>  fnnale  slaves  are  as  legitimate 


09  those  begotten  in  marriage;  and  also, 
that  the  Uusaulman  law,  like  the  Roman, 
does  not  acknowledge  any  affinity  between  a 
bastard  and  his  father,  but  throws  him 
wholly  upon  tho  mother, 

K0TE,^On  taming  to  Book  T.  it  will  be 
wen  that  the  subject  treated  of  has  been 
iimitted,  on  the  ground  that  slavery  having 
been  abolished  by  Act  V,  of  IS13,  there  is 
ao  use  in  preserving  the  law  upon  the  snb- 
jeet,  which  will  be  interesting  to  the  anti- 
lunarian  only,  and  ho  can  find  the  learning 
apon  the  subject  in  the  earlier  editions. 

Book  VI.  Of  Towa, 

Oaths  arc  one  of  the  bonds  of  society, 
lud  in  many  inatances  the  chief  security 
lor  public  integrity  and  private  property. 
Perjury,  therefore,  has  in  all  communities 
been  justly  reprobated  oa  a  moat  flagrant 
{rime.  It  ia  remarkable,  however,  that  the 
Uusaulman  law  has  instituted  no  speoiflo 
punishment  for  this  species  of  offenoe, 
except  in  the  cose  of  slander,  the  legislator 
.teeming  to  think  the  apprehension  of 
punishment  in  a  future  Btat«  of  itself  suffi- 
cient to  restrain  men  from  the  commission  of 
it.  This  ia  evidently  the  caae  with  respect 
to  the  cxpnrgatory  oaths  required  of  accused 
or  suspected  peraona.  In  mattera  of  pro- 
perty, indeed,  the  magistrate  is  at  liberty  to 
punish  it  by  a  slight  discretionary  oorrec- 
bion  ;  but  in  those  most  enormous  instances 
ai  it  which  implicate  the  life  of  Mait,  the 
anly  ill  consequence  it  induces,  on  dis- 
covery, ia  a  fine  adequate  to  the  blood  thus 
unjuatly  shed; — a  very  trifling  atonement 
certainly  !  In  this  defect,  however  (if  it  be 
such),  of  their  law,  the  Mussulmans  do  not 
atond  alone. 

Note, — Thelawof  perjury  ianowregulstcd 
by  tho  Penal  Code, 


TUL.  II. 
Book  VII.  Or  Pusishuexts, 
This  book  treats  only  of  the  punishments 
incurred  by  crimes  of  a  spiritual  nature, 
those  instituted  for  offences  against  person 
or  property  being  di^enssed  under  their  re- 
spective heads,  Tho  punishment  for  adul- 
tery ia  certainly  acvero.  Yet  we  will  not, 
perhaps,  be  forward  to  condemn  this  seve- 
.rity,  if  we  compare  it  for  n  moment  with 
I  what  is  recorded  in  the  twentieth  chapte' 


xliv 


PRELIMINARY  DISCOURSE 


of  Leviticus  upon  the  same  point. — In  fact, 
from  the  nature  of  the  evidence  required,  it 
was   next   te  impossible   that  the   offence 
should  ever  be  fully  proved,  even  among  the 
tents  of  the  Ababs  ;  so  that  the  institution 
of  the  prescribed  punishment  was  in  a  great 
measure  nugatory,  except  in  cases  of  con- 
fession by  the  parties.    That  those  confes- 
sions were  sometimes  made  in  the  early  days 
of  Islamism,  is  a  fact ;  and  made,  as  they 
were,  at  the  certain  expense  of  life,  they 
afford  a  wonderful  instance  of  devoted  zesl 
among  the  first  followers  of  Mohammed. 
Still,  however,  even  in  those  instances,  every 
means   that   precaution    could   suggest   is 
enjoined  to  avoid  the  necessity  of  inflicting 
the  sentence. — The  three  first  chapters  of 
this  book  relate  entirely  to  whoredom,  and 
the   penalties    incured  by  each  species  of 
illegal  connexion. — Chap.  III.  involves  some 
curious  matter  concerning  the  retrospective 
limitations  of  testimony,  which  in  practice 
extend  to  all  cases  of  criminal  accusation. 
Much  here  occurs,  likewise,  concerning  the 
general  laws  of  evidence,  that  may  not  be 
deemed  unworthy  of  notice.  Chap.  IV.  con- 
taining the  penalties  of  drunkenness,  ex- 
hibits  a  degree  of  lenient  indulgence  with 
respect  to  that  vice  which  we  should  scarcely 
expect  to  meet  in  a  Mussulman  law-book,  as 
it  hence  appears  that  a  man  may  offend  in 
this  way,  even  to  a   considerable  degree, 
without  any  danger  of  legal  cognizance. — 
Slander,  as  treated  of  in  Chap.  V.  compre- 
hends  all   expressions   which   may   either 
affect  the  reputation  of  a  man  or  woman 
previously  possessed  of  a  fair  character,  or 
the   legitimacy   of    their  issue ;   and    the 
punishment  has,    added   to   it,    an    effect 
equally  just  and  X)olitic,  namely,  incapa- 
citating the  slanderer  from  appearing  as  an 
evidence  on  any  future  occasion.— Discre- 
tionary correction,  which  forms  the  subject 
of  Chap.  VI.  extends  to  all  petty  descrip- 
tions of  personal  insult,   even  to  abusive 
language.    In  fact,  two  thirds  of  the  pun- 
ishment   incurred   under   the    Mussulman 
jurisdiction  at  the  present  day,  whether  in 
Turkey,  Persia,  or  India,  are  inflicted  under 
the  name  of  Tazeer. — We  must  not  pass 
this  book  without  noticing  the  extraordinary 
indulgence  shown  to  slaves,  in  subjecting 
them,  for  all  spiritual  offences,  to  only  half 
the  punishment  of  freemen.    The  reasons 
alleged  for  this  lenity  manifest  an  uncom- 
mon degree  of  consideration  and  feeling  for 
the  state  of  bondage. 


Book  VIII.    Of  Larceky. 

The   Translator  has   adopted   the   term 
Larceny,  as  the  title  of  this  book,  because 
that  work  expresses  every  species  of  Theft, 
from  the  most  petty  to  the  most  atrocious. 
The  uniform  punishment  annexed  to  Lar- 
ceny is  the  amputation  of  a  limb,  unless 
where  the  act  has  been  accompanied  by 
murder,  in  which  case  the  offender  forfeits 
his  life  by  the  law  of  Retaliatiox.— Many 
arguments  might  be  adduced  against  the 
law   of  mutilation   in   cases   of   Larceny, 
founded  as  well  on  the  inhumanity  as  the 
inefficiency  and  inconvenience  of  that  mode 
of    correction.     It   is,  however,  the    only 
method  expressly  authorized  by  the  text  of 
the  Koran  ;— and  if  we  consider  the  force 
of  religious  prejudice,  and  the  effect  of  long 
habit,  it  may,  perhaps,  appear  very  nnad- 
visable  to  introduce  any  hasty  alteration  in 
the  penal  jurisdiction  in  this  particular, — 
especially  as  we  have  nothing  better  to  offer 
by  way  of  substitute  (for  surely  our  penal 
laws  are  still  more  sanguinary!),  and  also, 
as  the  Gentoo  laws,  with  respect  to  theft, 
are  strictly  analogous  to  the  Mussulman,  in 
awarding  mutilation  under  certain  circum- 
stances.—Chap.  VII.  of  this  book  is  particu- 
larly worthy  of  attention,  as  it  respects  the 
most  daring  and  outrageous  breach  which 
can  be  made  against  the  peace  and  security 
of  society.    To  enter  fully  into  the  spirit  of 
the  text,  in  this  and  many  other  parts  under 
the  head  of  larceny,  it  is  requisite  that  we 
keep  in  mind  the  peculiar  manners  of  the 
people  in  those  parts  of  the  world  where  the 
Mussulman  law  operates.    It  is  observable 
that,  at  the  end  of  this  book,  a  remarkable 
instance  is  incidentally  introduced  of  the 
forbearance  of  the  law  in  a  case  of  homicide 
upon  provocation. 

NoTE.--Book  VIII.  has  been  omitted,  as 
the  question  of  larceny,  as  now  applicable 
to  India,  is  regulated  by  the  Penal  Code,  Act 
XLV.  of  1860. 


Book  IX.    The  Institutes. 

This  book  contains  a  chief  part  of  what 
may  be  properly  termed  the  political  ordi- 
nances  of  Mohammed,  and  is  useful  both  in 
a  historical  and  a  legal  view,— in  the  former, 
as  it  serves  to  explain  the  principles  upon 
which  the  Arabians  proceeded  in  their  first 
conquests  (and  in  which  they  have  been 
imitated  by  all  saccessiTe  generations  of 
Mussalmans),  and  in  the  latter,  as  many  of 
the  rules  here  laid  down,  with  respect  to 
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practical  matter  (particularly  in  the  laws 
concerning  guarantees),  and  is  therefore 
worthy  of  an  attentive  perusal. 

Book  XIX.    Tbansfer  of  Debts. 

Is  in  some  measure  supplementary  to  the 
former,  as  the  transaction  of  which  it  treats 
is  performed  by  way  of  giving  security  to  a 
creditor. 

Book  XX.    Duties  of  the  Kazee. 

The  subject  of  this  book  is  of  the  utmost 
importance  in  all  countries,  as  upon  the 
conduct  of  the  magistrates  the  welfare  and 
happiness  of  every  society  must  chiefly  de- 
pend: and  indeed  the  Mohammedans  esteem 
it  of  so  much  importance,  that  several  large 
works  have  been  written,  by  their  principal 
law  commentators,  under  this  title. — In 
Chap.  I.  and  II.  the  proper  conduct  of  a 
judge,  and  the  behaviour  required  in  him, 
are  briefly  defined.— In  these,  however,  as 
well  as  in  the  succeeding  chapters,  the  text 
wanders  strangely  from  its  professed  subject, 
and  goes  into  a  variety  of  matter  which 
would  appear  to  fall  more  properly  imder 
other  heads. 

Book  XXI.    Or  Evidence. 

Book  XXII,    Of  Retbactation  of  Evi- 
dence. 

Thf^e  are  two  as  useful  books  as  any  in 
the  whole  work, — and  develope  some  of  the 
most  important  principles  in  judicial  pro- 
ceedings.—  The  last  section  of  Book  XXI. 
shows,  that  the  punishments  incurred  by 
perjury  are  (as  has  been  already  noticed)  of 
a  very  slight  nature,  and  calculated  to 
operate  more  upon  men's  feelings  than  their 
fears.  The  reasons  for  this  lenity  are  of  the 
same  description  with  those  urged  by  our 
lawyers.  Perhaps,  indeed,  the  infamy  and 
perpetual  disqualiflcajions  to  which  the 
witiiess  is  subjected  by  it  may  operate  as 
effectually  as  those  penalties  which  the  Law 
prescribes ;— but  it  is  certain  that  false  tes- 
timony is  regarded  with  less  abhorrence  by 
^[ohammedans  in  general  than  among 
Christians. 


VOL.  III. 

Book    XXIII.  Of  Agency. 

Book  XXIV.    Of  Claims. 

In  the  former  of  these  books  nothing  very 
remarkable  occurs,  the  laws  with  respect  to 


agents  being  in  general  analogous  to  those 
which  obtain  in  our  own  courts.  —  Book 
XXIV.  chiefly  relates  to  the  conduct  of 
suits  at  law,  and  the  rules  to  be  observed 
in  administering  oaths,  &c.  It  also  com- 
prehends much  extraneous  matter  with 
respect  to  the  various  subjects  of  suits.— 
Chap.  V.  treats  of  a  point  already  men- 
tioned, namely,  the  establishment  of  parent- 
age. In  all  societies  where  polygamy  and 
concubinage  are  allowed,  this  subject  must 
necessarily  afford  frequent  ground  for  liti- 
gation. 

Book  XXV.    Of  Acknowledgments. 

•m 

It  is  only  necessary  to  remark  of  this  ' 
book,  that  Acknowledgment,  in  the  Mussul*   I 
man  Law,  has  the  same  effect,  in  the  estab-  i 
lishment  or  transfer  of  property,  as  a  for- 
mal deed. 

Book  XXVI.    Of  Compositions. 

Book  XXVII.    Of  Mozabibat. 

These  books  contain  a  quantity  of  techni- 
cal matter.  Mozaribat  seems  to  have  been  a 
device  adopted  in  order  to  avoid  the  imputa- 
tion of  usury,  by  which  the  monied  man  I 
was  enabled  to  obtain  a  profit  from  his 
capital  without  the  odium  of  receiving  any 
interest  upon  it. — This  species  of  contract  is 
in  common  used  in  Hindostan.  ^Z 

Book  XXVIII.    Of  Deposits. 
Book  XXIX.    Of  Loans. 

Book  XXX.    Of  Gifts. 

These  books  chiefly  consist  of  plain  rules, 
applied  to  ordinary  cases. — It  is  to  be  re- 
marked, however,  that  the  Mussulman  law, 
with  respect  to  gifts,  differs  considerably 
from  the  Roman,  in  leaving  to  the  donor  an 
unrestricted  right  of  resumption. 

Book  XXXI.    Of  Hibe. 

Is  a  book  of  considerable  practical  utility, 
as  it  comprehends  every  description  of  valu- 
able usufruct,  from  the  hire  of  land  to  that 
of  a  workman  or  an  animal. 

Book  XXXII.    Of  Mokatibs. 


Book  XXXIII.  Of  Willa. 
It  is  probable  that  many  of  the  laws  in. 
tbese  books  have  now  fallen  into  disuse,  or 
are  confined  to  Arabia,  Persia,  and  Turkey. 
The  privileges  and  immunities  of  Willi, 
however,   atill    obtain  in   all    Massalnuuat 
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Book  XLII.    Of  Zabbih. 


appean  in  thii  ftod  MTeral  othei  parte  of 
I  tLe  Hcdaya.    Neither  ia  it  a  custom  muvcr- 
tho  Jewish    j^ijy  prevalent  in  Mahommedon  eountries. 


Is   the  Mohammedan 
Law,  the  eating  of  blood  is  strictlf  for- 
bidden, and  hence  the  rarions  rules  and .  „        „,  „    ^  ,„ 
precautioni.  set  forth  under  this  Lead.    It  j  Book  XLV.  CcLTiVAiroNO?  Waste  Lakds. 


appears,    from    some    passages,    tLit    the  I 
Arabian    Prophet   was    desirous    of    incul- 


Is  most   Mussnlmon  governments,  par- 
ticular encouragement  has  been  held  fortl) 


eating  not  only  a  scrupalous  regard  to  the  to  the  reclaiming  of  barren  or  deierUd 
purity  of  food,  but  aUo  a  humane  and  grouada,  bf  the  powerful  iocentiTS  of  grant- 
tender  attention  to  the  feelings  of  the  ani-  ing  to  the  cultivator  a  property  in  the  soO.— 
mal  dcstioyed  for  the  purpose  of  supplying    A  considerable  portion  of  this  boolf  is  occu- 

~ "     '  pied  witli  discussions   upon   the    right    to 

water,  that  clement  being  justly  regarded 
as  a  most  valuable  commodity  in  countries 
where,  from  the  heat  of  the  climate,  the 
ground  is  liable,  for  the  greatest  part  of  the 
of  the  moat  ancient  reli-  'rear,  to  eiceasivo  drought;  and  where,  of 
the  history  I  course,  the  success  of  tillage  must  chiefly 


it. — This  last  is  indeed  a  sentiment  disco ver- 
ahle  in  many  parts  of  his  precepts. 

Book  XLIIl.    Oy  Saceifice. 
SicBinCE,  whether  as  a  memorial 
expiation, 

gious  observances  which ...  — ,  , 

of  mankind.    The  particular  ceremony  which   depend  upon  an  artificial  supply  of  it. 
is  the  subject  of  this  book,  was  instituted  i] 
oommemoration  of  Abbauau's  obedience  1 
tbo  Divino  command  by  the  intended  sacri 
1  the  Arabian 


Book  XLVI,    FnoniBiTED  Jjqcobs, 


Iv  prohibiting  the  use  of  wine  (nnder 
,,,,,.  ,  .,      which  term  are  included  all  descriptions  of 


-I, 


IsilMAEL,  and  not  Isaac,  whom  they  osacrt 


ere];  to  restrain  his  followers  from  unbe- 


K  hm  been  pn,n,«i  "l^Wml  l«  ll"  ,  ..„,„,;  b,h.™«r,  ud  other  tml  effects  ot 
event.    Th,.  cceluton  they  dm,  torn  the    .^;„^4„„^^    it  tot  the  preoepl  wu  i»™d 


manner  in  which  the  whole  cirenmstonce  t! 


the  EoBAir  simply  against  drunkenness. 


worded  m  the  tWjtr-..T.i,theh.ptn  of  the    ^^^j  ,„„„„d  ;J,  JT.  prehiHlioR  of 


KoBAH,  though  the  passage  is  certainly 
equivocal.  The  anniversary  of  this  rite  fall- 
ing on  tho  tenth  of  Zee-al'Hidjee  [the  month 
of  pilgrimage],  it  is  performed  by  pilgrims  in 
the  volley  of  Minna,  and  constitutes  one  of  the 
prescribed  ceremonies  of  pilgrimage. —It  is, 
however,  equally  enjoined  on  all  others  pos- 
sessed of  the  ability ;  and  may  be  performed 
by  any  man  at  his  own  habitation.  The 
rules  respecting  it  ore  few  and  simple ;  and 
1  fact,  of  little  consequenoo  in  a  civil 


of  strong  liquors  t  but  this 
not  pro^-ing  sufficient  for  the  purposes  of 
complete  determent,  the  negative  injunction 
was  produced,  by  which  inebriating  fluids 
were  altogether  proscribed,  and  declared 
unlawful.  The  tendency  of  this  book  is, 
chiefly,  to  exhibit  the  opinions  of  their 
divines  concerning  what  kind  of  liqnors 
those  are  which  fall  under  the  denomina- 
tion of  prohibited  ;  in  which  we  may  trace 

light,  father  then  «,  the;  tend  to  .ITe.t  ''"  T''  "'"""'"i'?  "'.'l"  ,7"  "''.' 
prap^rty.  Th.  ..me  obMrJ.Uon  in  .  „e.t '  ?■— "J«™  W  thi.  P«,nt  At  pn»,nt. 
■.',■.  however,  they  ore   not,    in   general,  very 

degree  applies  to  |  ^j^j^^  observers  of  the  Law  in  this  particu- 

',   their  modem   doctors    allowing   that 
fluids  may  be  drank,  either  medi- 


BooK  XLIV.    Ok  Abomi.naiiox: 


A  SUBJECT  which  involves  a  vast  variety     .„„,,„   _  ,„.  „,„/  „ -i  j  -,  u    j 

,  ,  .    ,  ,.  ,         .  .  .J      J    cinoUy  or  for  pleasure,  provided  it  be  done 

of  involous  matter,  and  must  t)e  considered   ...v  I,  „ .  „c.r„        j  .         i  -j  j  i 

,.   '     .    ,.     ,.  ...    J      I     i;  with  moderation,  and  so  as  to  avoid  scandal. 

chiefly  in  the  bgbt  of  a  trcabsc  upon  pro-  ' 

priety  and  decorum.     In  it  is  particularly 


;xhibited  the  scrupulous  attention  paid  to 
female  modesty,  and  tho  avoidance  of  overy 
act  which  may  tend  to  violate  it,  even  in 
thought. — It  is  remarkable,  however,  that 
this  does  not  amount  to  that  absolute  seclu- 
sion of  women  supposed  by  some  writers. 
In  fact,  this  seclusion  is  a  result  of  jealousy 
or  pride,  and  not  of  any  legal  injunction,  as 


Book  SLVJI.    Of  Hdktisg. 

This  book  is,  properly,  a  anpplement  to 

Zabbab ;   and  any  reflections  upon  it  may 

therefore  be  referred   to  the   observations 

under  that  head. 


Book  XLVIIL    Of  Pawks. 


PRELIMINAB.Y  DISCOURSE. 


xlix 


Book  XIIX. 


Offevcss  against  the 
Persoit. 


Iv  determining  the  measure  of  punish- 
ment lor  offences  committed  upon  the  per- 
wofOM  of  men*  the  lex  talionis  seems  at  first 
sight  to  hKve  been  dictated  by  natural 
retaoOf  and  to  be  consistent  wilii  justice, 
as  affording  the  best  means  of  a  strict  and 
eqnal  zetribntion.  Accordingly,  we  find  it 
among^  the  earliest  institutes  of  every 
society  approaching  to  a  state  of  perfect 
civilization.  Before  the  time  of  Moham- 
XED^  the  administration  of  public  justice 
being  little  known  in  Arabia,  personal 
injuries  were  a  frnitfdl  source  of  private 
zevenge  and  civil  war,  and  preserved, 
among  the  descendants  of  Ishhael,  a  san- 
guinary ferocity  of  spirit,  which  was  con- 
sidered as  a  virtue  rather  than  a  blemish  in 
their  character.  The  Prophet  soon  per- 
oeived  it  necessary  to  the  completion  of  his 
project,  to  introduce  a  reform  in  this  parti- 
cular ;  and  therefore,  with  a  view  at  once 
to  indulge  his  countrymen's  propensity  to 
revenge,  and  to  preserve  the  peace  of  the 
eommunity,  shortly  after  his  flight  to 
Medina  (as  it  is  said),  revealed  that  passage 
of  the  KoRAir  allowing  of  retaliation,  in 
which  he  has  nearly  copied  the  law  of 
If  OSES.  As  equality  is  the  professed  ground 
of  this  institution,  the  Mussulman  doctors, 
in  their  comments  upon  it,  seem  to  have 
foUowed  the  literal  acceptation  of  the  text, 
in  all  cases  where  the  observance  of  this 
equality  is  possible.  In  practice,  however, 
retaliation  is  seldom  or  never  inflicted  upon 
a  limb  or  member  ;  but  a  mulct  is  imi>osed 
in  proportion  to  the  injury,  and  according  to 
the  circumstances  by  which  it  is  excited  or 
attended. — In  fact,  however  equitable  this 
mode  of  requital  may  appear  in  some  in- 
stances of  personal  injury,  yet,  when 
applied  to  all  without  limitation,  it  cer- 
tainly involves  much  gross  absurdity  and 
injustice,  a  charge  from  which  it  does  not 
stand  acquitted  by  all  the  distinctions  which 
the  commentators  have  established  concem- 
iug  it  in  this  book.  Hence  it  is  that  the 
Mussulman  courts,  following  the  example 
of  the  Jews,  understand  the  words  of  the 
£oBAX,  in  aU  cases  short  of  life,  in  the 
same  manner  as  those  do  the  Pentateuch; 
that  is,  not  as  awarding  an  actual  retalia- 
tion, according  to  the  strict  literal  meaning, 
but  an  atonement  in  exact  proportion  to  the 
iigury. — ^Thus  much  with  respect  to  wilful 
offences.    That  law  by  which  a  man  is  made 


responsible  in  his  property  for  offences  un- 
intentional or  merely  accidental,  is  cer- 
tainly, in  some  instances,  rather  rigorous. 
It  was,  however,  well  calculated,  in  an 
irregular  society,  and  a  defective  state  of 
civilization,  to  guard  men  from  acting  care- 
lessly, and  has  a  strong  tendency  to  support 
and  inculcate  the  sacredness  of  the  person 
of  Man.* — We  shall  8i)eak  more  fully  upon 
this  subject,  in  treating  of 

Book  L.  Op  Fikes. 
Although  the  manner  in  which  this 
subject  is  treated  involves  a  considerable 
portion  of  frivolous  absurdity,  yet  we  also 
find,  in  the  course  of  its  discussions,  many 
wise  and  salutary  regulations,  both  for  pre- 
serving the  security  of  the  person,  and  the 
peace  and  good  order  of  society.  We  may 
perceive,  from  the  perusal  of  it,  that  a  man 
is  made  responsible  not  only  for  his  overt 
acts,  but  likewise  for  any  iigury  which  may 
be  more  remotely  occasioned  by  his  careless- 
ness, obstinacy,  or  wilfid  neglect.  The 
degree  of  the  fine  was  originally  fixed  at  a 
certain  amount,  that  for  the  life  of  a  man 
being  determined  at  one  hundred  camels, 
and  all  others  at  a  proportionable  rate, 
according  to  the  injury.  In  later  times, 
however,  the  changes  in  manners,  and  in 
the  value  of  property,  introduced  other 
modes  of  ascertaining  amercement,  and  fines 
came  to  be  levied  not  only  in  proportion  to 
the  injury  sustained,  but  also  according  to 
the  circumstances  of  the  case. — Chap.  VI. 
exhibits  the  only  species  of  inquest  ad- 
mitted by  the  Mussiilman  law  in  cases  of 
uncertain  homicide,  consisting  solely  of  ex- 
purgatory  oaths.  However  well  calculated 
this  may  have  been  for  the  meridian  of 
Arabia  or  Irak,  and  for  the  state  of  society 
in  those  countries  at  the  time  these  laws 
were  first  systematized  into  a  code,  it  is 
certainly  but  a  poor  device  for  the  detection 
of  guilt  or  the  ascertainment  of  fact  in  a 
well-regulated  community. — It  is  remarka- 
able  that  a  law  strictly  correspondent  to 
what  is  mentioned  in  this  chapter  formerly 
prevailed  among  the  Saxons  and  other 
northern  nations  of  Eubofe,  where  the  re- 
sponsibility for  unascertainable  bloodshed 
lay  with  the  master  of  the  family,  or  with 
the  people  of  the  tything  in  which  the  body 
was  found.f 

*  This  subject  has  been  omitted,  as  it  ii 

now  dealt  with  by  the  Indian  Criminal  Law. 

t  See  the  note  above. 

it 
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PRELIMINARY  DISCX)URSE. 


Book  LI.    The  Leytino  of  Fines. 


The  subject  of  this  book  is  purely  of  a 
local  nature,  relating  entirely  to  the  levying 
of  fines  upon  the  Arabian  tribes  for  offences 
unintentionally  committed  by  any  individual 
of  them.— These  regulations  serve  to  give  us 
a  pretty  clear  idea  of  the  state  of  society  in 
the  native  land  of  Islamism.  However  use- 
less, and  perhaps  impracticable,  in  a  more 
advanced  state  of  refinement,  these,  as  well 
as  many  regulations  in  the  two  preceding 
books,  were  well  calculated  to  reduce  a  fierce 
X>eople  under  the  restraints  of  law  and  civil 
government. 

Note. — See  note  to  Book  XLIX. 

Book  LIT.  Of  Wills. 
With  re8i)ect  to  the  forms  of  wills,  the 
same  observations  occur  as  have  been  already 
made  in  treating  of  Mabbiaoe. — In  fact,  as 
writing  was  formerly  very  little  in  use 
among  the  Arabs,  fdl  deeds  are,  in  the 
oommentaries  upon  their  laws,  regarded 
and  mentioned  as  merely  oral.  Hence 
Wills,  as  discussed  in  this  book,  are  solely 
of  the  nuncupative  description.  The  most 
remarkable  features  in  this  book  arc,  the 
restrictions  imposed  upon  testators  with 
respect  to  the  disposal  of  their  property. 

Book  LIII.    Of  Hebmafhbodites. 

This  book,  and  the  succeeding  chapter, 
which,  because  of  its  being  detached  from 
any  particular  subject,  is  termed  Chaftee 
the  last,  are  a  kind  of  supplement  to  the 
rest  of  the  work-  Hermaphrodites  are  pro- 
bably a  class  of  beings  which  exist  in  imagi- 
nation rather  than  in  reality.  Wo  shall 
therefore  leave  this  book  to  speak  for  itself. 
— ^The  last  chapter  is  worthy  of  particular 
notice,  as  (if  we  except  bills  of  sale  and 
judicial  letters)  it  is  the  only  part  of  the 
work  in  which  anything  is  mentioned  con- 
cerning forms  of  Wbitino. 

Ik  concluding  this  short  review,  the 
translator  esteems  it  his  duty  to  add,  that 
it  is  a  very  imi)erfect  summary  indeed  oi 
the  work  which  is  now  presented  to  the 
Public.  The  subjects  of  it  would  admit  of 
a  much  more  ample  discussion. — But  to 
enter  into  a  comparative  and  analytical 
survey  of  topics  so  numerous  and  important 
would  of  itself  require  a  large  volume ;  and 
the  patience  of  the  reader  is  perhaps  ex- 
hausted. The  more  particular  investigation 
of  them  we  shall  therefore  leave  to  his  own 
Teflections  or  inquiries ;  and  hasten  to  con- 


clude an  essay,  for  the  length  of  whioh  no 
other  apology  can  be  offered,  than  an  anxious 
wish  to  forward  the  chief  end  of  this  publi- 
cation, by  throwing  some  light  upon  a  sub- 
ject dry  in  itself,  and  not  without  its  diffi- 
culties, and  accommodating  it  to  the  percep- 
tions of  those  whom  duty  or  curiosity  may 
lead  to  make  it  an  object  of  their  study. 

Of  the  importance  of  a  work  in  which  the 
translator  has  borne  so  large  a  share,  it 
may  not  become  him  to  say  much ;  but  as 
the  objects  of  it  are  of  a  public  nature,  and 
OS  it  has  been  brought  forward  in  some  mea* 
sure  at  the  public  expense,  he  feels  himself 
called  upon  to  hazard  a  few  words  in  vindi- 
cation of  its  probable  utility. 

With  respect  to  the  immediate  end  pro- 
posed by  those  who  originally  projected  this 
translation,  all  that  is  necessary  to  be  stated 
may  be  resolved  into  one  summary  argument. 
While  the  Mohammedan  Law  is  allowed  to 
be  the  sole  standard  of  criminal,*  and  in 
a  great  measure  of  civil  jurispmdenoe 
throughout  our  dominions  in  India  (and 
it  would  perhaps  be  neither  prudent  nor 
possible  hastily  to  introduce  any  other 
system),  it  appears  indispensably  necessary 
that  those  who  are  to  protect  the  rights  of 
the  people,  and  who  are  responsible  for  the 
proper  administration  of  public  justice, 
should  possess  the  means  of  consulting  the 
principles  oa  which  the  decisions  of  the 
Mussulman  courts  are  founded.  This  re- 
flection acquires  still  greater  weight,  when 
we  consider  how  very  large  a  portion  of 
subjects  under  the  British  government  in 
India  are  Mohammedans,  upon  whose  at- 
tachment to  their  rulers  much  of  the  pros- 
perity of  our  Asiatic  empire  must  necessarily 
depend. 

The  advantages  to  be  derived  from  a 
development  of  the  institutes  of  Mohammed 
arc,  however,  not  coniined  to  the  admini- 
stration of  justice  in  our  Asiatic  territories. 
Tbo  commerce  of  Qbeat  Bbitain  ex- 
tends to  almost  every  region  where  his 
religion  is  professed ;  and  as  this  work  is  a 
commentary  upon  the  juridical  code  of  the 
OrTOMAN  as  well  as  of  the  Mogul  empire,  i 
and  is  applicable  to  the  customs  and  judicial 
regulations  of  Cairo,  Aleppo,  or  Constanti- 
nople, as  well  as  of  Delhi  or  Moorsheda- 
bad,— it  can  scarcely  fail  to  open  a  source  of 
desirable  knowledge  to  the  merchant  and 


*  See  the  Penal  Code,  and  Code  of  Criminal 
Procedure. 


PBEUMINABT  DISOOUBSE. 
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the  tnTcIbr.    In  a  politioal  yiew,  likewise, 
it  is  hnmbl  J  pmnmed  tliat  this  work  will 
not  be  ibond  altogetlier  uninteresting.    At 
tlw  pfCMot  erenthil  period,  when  we  haye 
seen  new  emivires  springing  into  birth,  and 
the  old  indignsntly  throwing  off  the  long- 
riTeCted  ehmins  of  despotism,  the  grandest 
remaining  fsbrio  of  Islamism  seems  hastening 
to  its  £dL— In  expecting  this  mighty  ruin, 
we  axe  naturally  led  to  inquire  upon  what 
prineiples  the  fibrio  was  founded,  and  to 
what  eaoaes  we  are  to  attribute  its  decay.— 
Some  parts  of  the  following  treatise  are  par- 
tienlaily  cslonlated  to  assist  us  in  such  an 
ioTestigation.    We  may  there  observe  that, 
howerer  sagaeioualy  it  might  be  formed  for 
tiie  sadden  extension  of  dominion,  during  an 
sge  when  mankind  were  involyed  in  the 
darkest  gloom  of  superstition  and  ignorance, 
the  Mussulman  system,  ci?il  and  religious, 
ii  bat  wretchedly  adapted  to  the  purposes 
of  pablio  security  or  private  virtue.    We 
may  observe,  with  some  degree  of  laudable 
exultation,  its  obvious  inferiority,^  in  every 
asefol  view,  to  that  excellent  system  which 
ve  piofess,  and  which  is  so  adLmirably  cal- 
ealated  to  promote  the  temporal  good  of 
manldndy  as  well  as  their  eternal  happiness ! 
But  it  is  time  to  dose  this  address.    The 
translator  cannot,*  however,  conclude  with- 
out paying  that  tribute  which  justice  and 
gratitude  demand. — Concerning  the  public 
leal,   the   penetrating   and    comprehensive 
mind  of  the  OenUeman  to  whom  the  wock  is 
dedicated,  it  is  unnecessary  to  enlarge  in 
this  place.    From  him  the  present  transla- 
tion derives  its  existence ;  and  the  merit  of 
his  design  received  its  best  confirmation  in 
the  continuance  of  support  it  experienced 
from  his  immediate  superiors,  as  well  as 
from  his  successors  in  office. — ^To  the  liberal 
attention  and  honourable  confidence  of  Sik 
JoHH  Macpheksok  and  his  Colleagues  in 
the  Bevgal  government  it  is  owing,  that 
the  translator  was  at  all  enabled  to  look 
forward  to  the  completion  of  his  labours. 
Tet  this  attention  and  confidence,  flattering 
ss  they  were,  would  not  have  sufficed  to  bear 
him    through    an   arduous   and   expensive 
undertaking,  had  it  not  been  aided  by  the 
Seoerons  and   munificent   support  of    the 
OotrxT  OF  DiSBCTOBS,  whose  regard  to  every 
iffiDrt   which   may   tend   to   promote    the 


interests  of  our  Oriental  dominions  has  bees 
repeatedly  experienced  both  by  himself  and 
others.  Conscious  of  his  own  deficiencies,  he 
has  only  to  hope  it  may  appear,  that  what 
they  have  liberally  granted  has  been  faith- 
fully and  diligently  employed.  He  enter- 
tains too  humble  an  opinion  of  his  abilities 
not  to  be  sensible  that,  with  all  his  assiduity, 
aided  by  the  many  happy  suggestions  of  the 
worthy  and  excellent  friend  who  had  for 
some  time  been  his  Colleague  in  the  per- 
formance, it  will  still  bo  found  far  short  of 
perfection. — ^The  chief  business  of  a  trans- 
lator, when  engaged  in  an  undertaking  of 
this  kind,  is  scrupidous  accuracy,  and  the 
only  merit  he  can  claim  laborious  applica- 
tion. The  former  of  these  the  present  trans- 
lator has  endeavoured  to  preserve,  and  the 
latter  he  presumes  to  affirm  has  not  been 
wanting.  Nevertheless,  there  is  undoubtedly 
much  room  for  correction  and  amendment. 
The  very  nature  of  the  work  rendered  the 
translation  of  it  a  business  attended  with  no 
common  degree  of  difficulty.  Treating  of  an 
abstruse  science,  the  technical  terms  of  which 
are  but  nakedly  explained,  and  frequentiy 
not  to  be  met  with  in  any  of  his  guides,  all 
the  light  the  translator  could  obtain  to  a 
knowledge  of  his  subject  necessarily  sprung 
out  of  the  text;  and  consequentiy,  as  he 
advanced,  he  saw  continual  occasion  for 
retrospective  alterations,  which  amounted  to 
little  less  than  a  repetition  of  his  labour. 
He  found  himself  therefore  frequently  at  a 
loss ;  and  repeatedly  experienced  the  truth 
of  an  observation  made  by  our  immortal 
Lexicographer, — that  **a  writer  may  often 
in  vain  trace  his  memory,  at  the  moment  of 
need,  for  that  which  yesterday  he  knew  with 
intuitive  readiness,  and  which  will  come  un- 
called into  his  thoughts  to-morrow." 

In  con6rmation  of  his  wish  to  render  this 
publication,  as  much  as  in  his  power,  worthy 
of  the  patronage  under  which  it  has  been 
conducted,  the  translator  hopes  he  may  bo 
indulged  in  the  egotism  of  the  remark, — that 
he  has  dedicated  his  three  last  years  un- 
remittedly  to  revisal  or  re-translation.— Ho 
now  dismisses  it  with  an  anxious  wish  that 
that  patronage  may  not  appear  to  have  been 
bestowed,  or  his  own  efforts  applied,  in 
vain! 


THE    HEDAYA; 

COMMENTARY   ON  THE  MUSSULMAN   LAWS. 


or    ZAXAT. 

DeJInition  of  Ihe  term. — Zakat,  is  iU 
pTunitiTe  aeate,  meant  pnrideatiua,  whence 
It  U  klao  naed  to  expms  a  contribution  of  e 
portioD  of  property  usigned 


ton  termed  the  indiipenuble  almi, 
Chap.  I. — Introdaotory. 
Chap-  II.— Of    Znliat  from    SowaTeem 

that  U,  Herd*  and  Flocks. 
Oup.  III.— Of    Zakat   from  perwual 

Cliap.  IV.~Of  the  laws  respecting  those 

who  come  before  the  Collector. 
Qiap.  V. — Of  Mines,  and  buried  Trea- 

Oiap.  Vl!-Of  Zakat  from  the  Fruits 

of  the  Earth. 
Chap.  VII.— Of  the    Disbunement  of 

Za  at. 
Chap.  Till.— Of  Sadka-flttir. 


of  God,  ineumbent  upon  eTtry  person  who  is 
fnt,  nnp,  adult,  and  a  Mussulman,  provided 
he  be  poasesaed,  in  full  propriety,  of  such 
nttte  or  effects  as  arc  termed  in  the  language 
of  the  law  a  Kisab,  and  that  he  has  been  in 
pwcMJon  of  the  same  for  the  apaoe  of  one 
eompleteyear,  which  is  denominated  Eawlan- 
HawL  The  reason  of  this  obligation  is  found 
in  the  word  of  God,  who  has  ordained  it  in 
tfceSoKAK.MTisg;,  "BnTOW  Zakat."  The 
MBeinjnactionoccaTt  in  the  traditions;  and 
it  b  moreover  tmiversally  admitted.  The 
NHon  for  freedom  being  a  re<]uisite  oondi- 
tioB  ia,  that  tliia  is  «aaential_to  the  complete 


I  strated.  The  reason  why  tlie  Hntsnlmaa 
faith  is  made  a  condition  ia,  that  the  render- 
I  mg  of  Zakat  is  an  act  of  piety,  and  such  oan- 
.  not  proceed  from  an  infidel.  The  reason  for 
the  possession  of  a  Nisab  beinp  a  condition  is, 
that  the  Prophet  has  determined  the  obliKa- 
tionofZakat  upon  thatamount.  Thereasoni 
for  Hawlan-Hawl  beinr  made  a  requisite 
condition  are  twofold ;  Fikst,  because  some 
space  of  time  is  necessary  to  increase*  of  pro- 
pi'riy,  and  the  law  determines  this  at  one 
j^ear,  because  the  Prophet  has  declared, 
'  Zakat  is  not  due  upon  property  until  the 
same  shall  have  been  poisessed  one  year  by 
the  propriotor :''— Becohblt,  the  pniprietor 
of  a  NiBab  ia  able,  within  such  a  period,  to 
obtain  an  increase  from  it,  since  in  a  year 
there  are  four  seasons,  in  each  of  which  it 
most  commonly  happens  that  such  property 
bears  a  different  price  ;  wherefore  the  rule  is 
deti-rmined  accordiuRly.  It  ia  to  be  observed, 
that  some  maintain  Zakat  to  be  due  imme- 
diately upon  the  completion  of  Hawlan-Hawl, 
and  others  that  it  is  so  through  life.t 

Zakat  is  not  due  from  infanta  nor  from 
maniacs. — Zaeat  is  not  incumbent  upon  in- 
fants or  maniacs. —Shafei  declares  Znkat  to 
be  an  obliRation  connected  with  property,  and 
therefore  that  it  ia  incumbent  upon  those,  as 
well  as  upon  other  proprietors,  in  the  same 
manner  ui  subsistence  to  a  wife,  and  Tythe 
and  Tribute ;  but  to  this  our  doctota  reply 
that  Zakat  is  an  act  of  piety,  and,  as  ench,  is 
fultilled  only  by  being  paid  with  the  option 
of  those  who  are  lubject  to  it;  and  infants 
and  maniacs  are  not  held  in  law  b>  be  pos- 
WBsed  of  option,  this  being  necessarily  con- 
aeoted  with    reason,    which   they   e 


*  Bv  increase  is  here  understood  that  oli- 
tained  by  breeding,  where  the  Nisab  consists 
jf  cattle,  or  by  profit,  where  it  consists  of 
merchandise. 


2                                                           ZAKAT.  [Vol.  I. 

the  soil,  for  the  expenses  of  the  state;  nor  to  auence  of  tows,  or  on  account  of  expiations, 

Tythe,  as  that  is  also  in  some  shape  of  the  ao  not  forhid  the  ohlifration  to  paj  Zakat : 

same  nature.                                         ^  but  a  debt  of  Zakat  forbids  the  oohgation  to 

With  certain  ercej}tion8, — If  a  lunatic  have  pay  Zakat  in  the  continuance  of  the  Nisab, 
lucid  intervals  within  the  year,  it  is  the  same  as  that  would  be  thereby  rendered  defective : 
as  if  they  happened  within  the  month  of  Ram-  and,  in  like  manner,  a  debt  of  Zakat  forbids 
zan  ;  that  is  to  say,  if  he  recovers  his  reason  Zakat  after  the  dissolution  of  the  Nisab.  The 
within  the  year,  he  is  subject  to  Zakat,  in  the  case  of  the  continuance  of  a  Nisab  is,  where 
same  manner  as  if  he  were  to  recover  it  within  the  nroprietor  keeps  it  for  two  years  without 
the  month  of  Kamzan,  in  which  case  he  would  renaerinf^  anv  Zakat  ui>on  it,  m  which  case 
have  to  make  up  for  the  days  of  Lent  he  had  no  Zakat  is  aue  from  him  on  account  of  the 
omitted  in  consequence  of  his  insanity. —  second  year ;  because  a  Zakat,  in  the  propor- 
Aboo  Yoosaf  has  observed,  that  regard  is  to  tion  of  one  in  forty,  is  already  due  on  account 
be  paid  to  the  length  or  continuance  of  the  of  tbe  preceding  year,  whence  the  full  amount 
lucid  intervals ;  that  is  to  say,  if  they  con-  necuessary  to  constitute  a  Nisab  does  not  re- 
tinue the  greater  pari  of  the  year,  the  lunatic  main  in  the  second  year:  and  the  case  of 
is  subject  to  Zakat ;  but  if  he  be  insane  for  dissolution  of  the  Nisab  is,  where  the  pro- 
the  greateT  part,  it  is  not  incumbent  upon  prictor  keeps  the  same  for  the  full  space  of 
him.  It  is  to  be  observed,  that  orijcinal  and  one  year  without  paying  Zakat,  and  then  dis- 
supervenieut  insanity  are^  here  considered  as  poses  of  the  Nisab,  ana  afterwards  becomes 
the  same;  by  original  is  understood  that  possessed  of  another  Nisab,  and  this  also con- 
which  appears  in  a  person  in  infancy,  and  tinue  in  his  possession  for  the  complete  space 
continues  upon  him  as  he  grows  up  to  pu-  of  one  year;  in  which  case,  no  Zakat  is  due 
berty ;  and  by  supervenient,  that  whicn  occurs  upon  this  second  Nisab,  because  a  proportion 
after  a  person  has  attained  the  years  of  ma-  of  one  in  forty  is  already  occupied  oy  the 
turity.  It  is  related  as  an  opinion  of  Aboo  Zakat  due  on  the  former  Nisab  which  has 
Yoosaf.  that  if  a  person  attain  maturity  in  a  been  disposed  of.  Ziffer  controverts  the  rule 
state  ot  insanity,  and  then  becomes  sane,  the  in  both  these  cases :  and  it  is  also  said  ihat 
year  *  is  considered  to  commence  from  the  Aboo  Yoosaf  controverts  it  with  respect  to 
instant  of  his  recovery,  the  same  as  a  boy  the  second  case.  The  reason  whv  a  aebt  of 
attaining  puberty,  with  whom  it  is  regarded  Zakat  thus  forbids  any  further  obligation  to 
as  commencing  on  the  day  of  his  majority.  pay  Zakat  is,  that  the  claimant  of  a  debt  of 

Nor  JromJnokatib8.--Z  AX  AT  is  not  inoum'  Zakat  is,  in  factj  an  individual,*  as  the 
bent  upon  a  Mokatib,  he  not  being  completely  claimant  thereof,  in  pastures,  is  the  Imam, 
and  independently  x>08sessed  of  property,  and,  in  articles  of  merchandise,  the  deputy  of 
since  he  is  still  a  slave ;  whence  it  is  that  he  the  Imam  ;t  and  the  proprietor  of  the  pro- 
is  not  at  liberty  to  emancipate  any  of  his  own  perty,  in  all  other  articles,  is  the  Imam's 
slaves.  substitute,  t 

Nor  from  insolvent  debtors, — Zaxat  is  not  Nor  upon  the  necessaries  of  life, — Zlkat  is 

incumbent  upon  a  man  against  whom  there  not  due  upon  dwelling-houses  or  artides  of 

are  debte  equal  to,  or  exceeding,  the  amount  clothing  or  household  furniture,  or  cattle 

of  his  whole  property.    Imam  Shafei  alleges  kept  for  immediate  use,  or  slaves  employed 

that  it  is  incumbent,  because  the  cause  of  the  as  actual  servants,  or  armour,  or  weapons 

oi>ligation,  to' wit,  possession  of  an  increasing  designed  for  prosent  use ;  all  these  faOing 

Nisab,  is  established.    To  this  our  doctors  under  the  description  of  necessaries ;  neither 

reply,  that  such  a  Nisab  is  not  possessed  by  are  such  considerod  as  increasing  property ; 

him  clear  of  incumbrance,  and  is  therefore  and  the  same  of  books  of  science,  with  respect 

held  to  be  non-existent,  the  same  as  water,  to  scholars,  and  likewise  of  tools,  with  re- 

which,  when  provided  for  the  sole  purpose  of  spect  to  handicrafte ;  these  being  to  them  as 

drink, t  is  held  to  be  non-existent  with  re-  necessaries. 

spect  to  performance  of  the  Tammcem,  and  Nor  upon  uncertain  property. — Jp  a  man 
cloth  provided  for  the  purpose  of  apparel,  have  a  claim  upon  another  for  a  debt,  and  the 
which  is  held  non-existent  with  respect  to  other  dispute  the  same,  and  some  years  thus 
the  obligation  of  Zakat.  But  if  his  property  pass  away,  and  the  claimant  be  destitute  of 
exceed  his  debte,  Zakat  is  due  upon  the  ex-  proof,  and  the  debtor  afterwards  make  a  de- 
cess,  provided  the  same  amount  to  what  is 

sufficient  to  constitute  a  Nisab,  and  that  it  _ 

be  free  from  incumbrance.  By  the  debts  here  In  opposition  to  God ;  for,  if  Zakat  were 

mentioned  are  understood  those  due  to  indi-  claimed  purely  as  a  right  of  God,  the  pairment 

viduals;  such,  therefore,  as  are  due  in  conse-  of  it  would  be  absolutely  and  imconditionally 

incumbent. 

-      .           , ,.  ,                       -  t  Because  the  Imam  is  always  supposed  to 

*  For  the  estebhshment  of  Hawlan-Hawl  collect  the  Zakat  upon  pastures  in  person, 

in  his  possessions.  and  that  upon  merchandise  by  his  deputies, 

t  As  in  the  caravans,  where  water  is  pro-  t.  e.  by  collectors  placed  at  particular  stations 

vided  and  carried  upon  camels  for  drink,  but  for  t}iat  purpose. 

not  for  the  purpose  of  purification,  which  in  %  As  the  payment  of  Zakat,  upon  all  other 

that  or  similar  situations  is  permitted  to  be  articles,  is  oommitted  to  the  proprietor  him- 

performed  with  sand.  self. 
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Excepting  under  certain  circumstances.-^ 
If  a  man  bestow  his  whole  property  in 
charity,  without  intention  of  Zakat,  the 
obligation  of  Zakat,  with  respect  to  him, 
drops,  ui>on  a  piinciple  of  benevolences, 
because  such  oblif^tion  extends  to  a  certain 
part  of  his  property  only ;  and  where  the 
whole  is  thus  bestowed,  that  part  is  neccs- 
sarily  included ;  whence  it  is  that  there  is 
no  necessity  for  his  specifying:  the  same  by 
intention. 

If  a  man  give  to  the  poor  a  ]>ortion  of  his 
Xisab  property,  without  intention  of  Zakat, 
his  obiigration  to  Zukat  drops  with  respect  to 
such  portion  (accordinfir  to  Mohammed),  be- 
cause the  part  of  his  property  due  (on 
account  of  Zakat)  affects  the  whole  of  his 
Nisab  equally, — wherefore,  when  a  part  of 
the  Nisab  is  thus  bestowed,  the  proportion  due 
upon  such  part  goes  alonj^  with  it.  Aboo 
\  oosaf  maintains  that  the  obligation  to  the 
Zakat  of  that  portion  does  not  drop,  because 
no  part  thereof  is  particularly  speciiied  as 
Zakat,  the  remainder  of  the  Nisab  being  the 
subject  from  which  the  obligation  is  to  be 
discharged:  contrary  to  where  the  whole  Nisab 
has  been  bestowed,  since  there  the  proportion 
due  on  account  of  Zakat  goes,  a  certiori,  as 
being  inFoIved  in  the  whole. 


CHAPTER  II. 

OF  ZASJiT  FROM  SAWATEEM  ;  THAT  IS, 
HEBDS  AND  FLOCKS. 

Definition  of  Sawayeem, — Sawateem  is 
the  plural  of  Sayeema  ;  and  Sayeema  is,  by 
the  learned,  understood  to  imply  camels, 
oxen,  goats,  and  other  animals  which  sub- 
sist for  the  greater  part  of  the  year  upon 
pasture  :  wherefore,  if  they  live  but  half 
the  year  in  pastures,  and  are  fed  for  the 
other  half  upon  forage,  they  do  not  fall 
under  the  description  of  Sawayeem.* — And 
this  chapter  is  divided  into  several  heads. 

Sect,  I. —Of  the  Zakat  of  Catnels,  ^c. 

One  poat  due  upon  five  camels,  ^c. — No 
Zakat  is  due  on  fewer  than  five  camels ;  and 
upon  five  camels  the  Zakat  is  one  goat,  pro- 
vided they  subsist  upon  pasture  throughout 
the  year ;  because  Zakat  is  due  only  upon 
such  camels  as  live  on  pasture,  and  not 
upon  those  which  are  fed  in  the  house  with 
forage. 

One  goat  is  due  upon  any  number  of 
camels  irom  five  to  nine ;  and  two  goats  is 
the  Zakat  on  any  number  from  ten  to  four- 
teen ;  and  three  on  any  number  from  four- 
teen to  nineteen  and  four  upon  any  number 

*  This  term  is  in  our  dictionaries  trans- 
lated pastures,  bat  the  above  is  the  preoise 
dafinitionof  it. 


from  twenty  to  twenty-four ;  and  upon  any 
number  of  camels  from  twenty-five  to  thirty- 
five  the  Zakat  is  a  Binnit-Makhass,  that  is 
a  yearling  camel's  colt;  and  upon  any 
number  from  thirty-six  to  forty-five,  a 
Binnit-liboon,  or  camel's  colt  of  two  jrears ; 
and  upon  any  number  from  forty-six  to 
sixty,  a  Hikka,  or  four-year  old  female 
camel;  and  upon  any  number  from  sixty- 
one  to  seventy-five,  a  Fazeeyat,  or  five-year 
old  female  camel ;  and  for  any  number  from 
seventy-six  to  ninety,  the  Zakat  is  two 
camel's  colts  of  two  years ;  and  on  any 
number  from  ninety-one  to  one  hundred  and 
twenty,  two  Hikkas.  These  proportions  of 
Zakat  upon  camels  are  what  were  written  by 
the  prophet  in  his  letters  and  instructions  to 
his  public  officers  and  Aumeels.  And  when 
the  number  of  camels  exceeds  one  hundred 
and  twenty,  the  Zakat  is  calculated  by  the 
aforesaid  rule;  that  is  to  say,  where  the 
whole  number  is  one  hundred  and  twenty- 
five  (for  instance),  the  Zakat  is  one  goat  for 
the  odd  five,  and  two  Hikkas  for  the  one 
hundred  and  twenty ;  and  if  the  excess 
number  be  ten,  two  ^ate;  and  if  it  be  fifteen, 
three  ^ats ;  and  if  it  be  twenty,  four  goats ; 
and  it  it  be  twentr-five,  a  yearling  oamePs 
colt :  and  if  the  whole  number  of  camels  be 
one  hundred  and  fifty,  the  Zakat  is  three 
Hikkas;  and  if  the  number  exceed  one 
hundred  and  fifty  by  five,  it  is  then  one  goat 
and  three  Hikkas,  that  is  to  say,  tnree 
Hikkas  upon  the  hundred  and  fifty,  and  a 
goat  upon  the  odd  five ;  and  upon  one  hun- 
dred and  sixty  camels,  the  Zakat  is  three 
Hikkas  and  two  goats;  and  upon  one 
hundred  and  seventy,  three  Hikkas  and  four 
goats ;  and  upon  one  hundred  and  seventy- 
five,  three  Hikkas  and  one  yearling  colt;  and 
upon  any  number  from  one  hundred  and 
eighty-six  to  one  hundred  and  ninety-five, 
the  Zakat  is  three  Hikkas  and  a  two-year 
old  colt;  and  upon  any  number  from  one 
hundred  and  ninety-six  to  two  hundred,  the 
Zakat  is  four  Hikkas ;  and  in  this  manner  is 
the  Zakat  to  be  calculated  upon  every  fifty 
camels  exceeding  one  hundred  and  fifty. — 
This  arrangement  is  according  to  our  doctors. 
Shafei  alleges  that  when  the  number  ex- 
ceeds the  hundred  and  twenty  by  one  oidy, 
the  Zakat  is  three  two-year  old  colts ;  and  if 
it  amount  to  one  hundred  and  thirty,  it  is 
one  Hikka  and  two  two-year  old  colto ;  after 
which  the  Zakat  is  calcidated  at  a  two-year 
old  colt  upon  every  forty  oamels,  and  a 
Hikka  upon  every  fifty ;  the  prophet,  upon 
a  particular  occasion,  naving  written  to  one 
of  his  Aumeels  to  this  effect,  without  makinr 
any  mention  of  a  goat  upon  the  odd  five,  and 
so  forth.  But  our  doctors,  in  support  of 
their  opinion,  as  above,  cite  the  letters  of  the 
prophet  to  Omar,  where  he  says,  '*upon 
every  five  camels  the  Zakat  is  one  goat." 

Female  camels  only  lawful  in  the  pay- 
ment of  Zakat,— AnD  it  is  to  be  observed 
that,  in  the  payment  of  the  Zakat  of  camels, 
females  alone  are  lawful,  beoanse  males  are 
held  to  be  lawful  only  in  regard  to  their 
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Taloflu*  radi  being  reoorded  both   in  the 
sacred  writings  and  in  the  traditions. 

Cenm^  of  ail  descriptions  iticluded, — 
Camels  of  every  dencription,  whether  Bac- 
trian,  Arabian,  or  other*,  are  all  included  in 
these  roles  of  Zakat,  as  the  term  camel 
[Shutr]  is  common  to  alL 

Serf.  IL— Of  the  Zakat  of  Homed  Cattle, 

One  yearling  due  upon  thirty  kine,  &c, — 
Xo  Zaltat  is  due  upon  fewer   than   thirty 
kine ;  and  npon  thirty  kine,  which  feed  on  pas- 
ture for  the  greater  nart  of  the  vear,  there  is 
dne  at  the  end  of  tne  year  a  Zakat  of  one 
Tnbbc«,  that  it,  a  follower,  or  yearling  calf, 
male  or  female ;  and  npon  forty  kine  there  is 
doe  one  liisna,  or  calf  of  two  years,  male 
or  female,  on  the  authority  of  the  prophet ; 
and  where  the  number  exceeds  forty,  the 
Zakat  (aooording  to  Haveefa)  is  to  be  calcu- 
lated agreeably  to  this  rule,  so  far  as  sixty  ; 
that  is  to  say,  if  there  be  one  animal  more 
than  the  forty,  there  is  an  additional  Zakat 
of  the  fbrtietn  part  of  a  Misna  ;  and  if  two, 
of  the  twentieth  prart  of  a  Misua ;  and  so  on 
to  the  number  sixty. — What  is  here   ad- 
ranoed  mocords  with  the  Mabsoot ;  and  the 
irroond  upon  which  it  proceeds  is  that,  in  the 
lacred  writings,  the  Zakat  is  particularly 
specified  for  any  number  between  thirty  and 
forty,  and  also  for  those  of  sixty  and  above, 
but  none  for  the  numbers  between  forty  and 
lixty.    Hasan  states  the  doctrine  of  Haneefa 
to  be  in  this  case,  that,  on  the  numbers  from 
forty  to  fort v-nine,  no  excess  Zakat  whatever 
is  due ;  ana  that  upon  fifty  kine  the^  Zakat 
is  one  Miana,  and  the  fourth  of  a  Misna,  or 
the  third  of  a  Tubbee  ;  because  upon  every 
Akid,  or  drove  of  even  number,  in  a  Nisab 
of  cattle,  such  as  thirty,  forty,  or  fifty  head 
Zakat  is  due,  but  not  upon  any  intermediate 
number. — The  two  disciples    say  that  no 
Zakat  whatever  is  due  upon  any  odd  number 
brtwpen  forty  and  fifty ;  and  there  is  also  one 
tr4dition  of  the  opinion  of  Haneefa  to  this 
tffcct :  and  the  reason  they  allege  is,  that  the 
prophet  said  to  Maaz,  **Take  not  any  thing 
from  an  Owkas  of  kine ;"  and  he  explained 
an  Owkas  to  mean  any   nunibtT  between 
tirty  and  fifty.      And  upon  sixty  kine,  the 
Zakat  i%  two  yearling  calves,  male  or  female : 
and  upon  seventy,  one  Misna  and  one  Tubbee: 
aad   upon    ei;?htv,    two  Misoas:  and  upon 
nin*'ty,  three  Tu oboes :  and  upon  one  huii- 
d^d,  two  Tubbccs  and  one  Misna  :  and  thus 
on  "v^^ry  ten  head,  a  Misna  and  a  Tubbee 
ah^-m.-itely,    the  prophet    having   ordained 
That  the  Zakat  uptm  thirty  kine  should  be  a  j 
Tubbee;  and  that  upon   forty  a  Misna:—' 
thus,  upon  one  hundred  and  ten  kine,   the 
Zakat  is  two  Misnas  and  one  Tubbee ;  and 
upon  one  hundred  and  twenty,  fourTubbces. 

The  usual  method,  however,  of  calculating 
the  Zakat  upon  large  herds  of  cattle,  is  by 

*  That  is  to  say,  the  price  of  a  male  is 
held  to  be  lawfiu  in  Zakat,  but  not  the 


dividing  them  into  thirties  or  forties,  im- 
posing upon  every  thirty  one  Tubbee ;  or  upon 
every  forty  one  Misna. 

Buffaloes  are  included  with  other  horned 
cattle,— It  is  to  be  observed  that  buffaloes  are 
included  with  kine  in  the  laws  of  Zakat, 
these  being  also  considered  as  a  species  of 
black  cattle ;  but  yet,  in  our  country,*  the 
buflalo  is  not  regarded  as  of  the  black  cattle 
species ;  whence  it  is  that  if  a  person  were 
to  make  a  vow,  saying,  **  Iwill  not  eat  of  the 
flesh  of  black  cattle,"  and  were  afterwards 
to  eat  bufiulo  beef,  he  would  not  be  forsworn. 

Sect,  III.— Of  the  Zakat  of  Goats, 
One  poat  due  upon  forty  goats ,  ^c. — No 
Zakat  18  due  upon  fewer  than  forty  goats ; 
and  upon  forty  goats,  which  feed  for  the 
^ater  part  of  the  year  upon  pasture,  there 
IS  due,  at  the  expiration  or  the  year,  a  Zakat 
of  one  goat ;  and  this  Zakat  suffices  for  any 
number  from^  forty  to  one  hundred  and 
twenty  :  and  if  the  number  exceed  one  hun- 
dred and  twenty,  a  Zakat  of  two  goats  is  due 
from  one  hundred  and  twenty-one  to  two 
hundred :  and  if  it  exceed  two  hundred,  a 
Zakat  of  three  goats  is  due  from  ti»o  hundred 
and  one  to  three  hundred  and  ninety-nine : 
and  if  it  amount  to  four  hundred,  the  Zakat 
is  four  {coats :  and  beyond  four  hundred  the 
Zakat  IS  one  goat  for  every  hundred :  the 
prophet  having  thus  ordained,  and  all  the 
doctors  uniting  in  this  opinion.  It  is  also  to 
be  observed,  that  the  same  rules  of  Zakat 
are  applicable  to  sheep  as  to  goats,  the  term 
Ghanuem,  in  the  tradition  equally  implying, 
both  species. 

Kitfs  or  lambs  are  not  acceptable  payment 
unless  they  be  above  a  year  old. — ly  the 
Zakat  of  goats  or  sheep,  Sinnees  are  accept- 
able payment,  but  not  Juzzas.     This  is  the 
Zahir-Kawayet.       Sinnees   are  kids  which 
have  entered  on  the  soeond  year ;  and  Juzzas 
are  such  as  have  not  yet  completed  their 
first  year.— The  two  disciples  have  said  that 
the  Zakut  may  be  paid  with  the  Juzzas  of 
sheep  ;  and  there  is  one  opinion  of  llaneefa 
recorded  to  this  efiect ;  and  the  reasons  are 
twofold  ;  FiRsr,  the  prophet  has  soid,  *'  The 
Zukat  upon  th(>m   consists  of   Juzzus  and 
JSinnees;  ' — Secondly,  saoriUce  is  fulfilled 
by  the  immolation  of  a  Juzza,  and  therefore 
Zakat  may  be  also  dischar^'ed  by  it.     The 
ground  upon  which  the  Zahir  Kawayet  pro- 
ceeds is  also  twofold  ;  Fikst,  a  saying  of 
Alee,  **  In  Zakat  nothing  is  acceptable  short 
tif  a  Sinnee  ;  **— Skcondly,  in  the  Zakat  of 
goats  it  is  iueunibent   to   give  those  of  a 
middling  size,  and  the  Juzzas  of  sheep  are 
not  of  that  standard,  being  small ;  whence  it 
is  that  the  Juzzas  of  poats  also  ore  not  ac- 
ceptable in  Zakat.     With  respect  to  the  iirst 
reason  urged  by  the  two  diseiplcs,  it  moy  be 
replied,  that  by  the  terra   Juzza,  ns  men- 
tioned in  the  tradition,  is  to  be  underMm.d 
the  Juzzas  of  camels,  that  is,  yeailing  colts : 


•  Meaning  Persia  or  Hindostan. 
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1  and  what  they  say  of  sacrifioe  is  no  rule,  as  and  one  complete  year  should  pass  from  the 

that  of  a  Juzza  is  approved  (not  by  analogryi  period  of  possession,  still  no  Zakat  is  due ; 

hut)  from  the  express  words  of  the  sacred  nur  does  any  become  due  until  the  expira- 

text.  tion  of  the  term  of  a  year  after  Uiey  shall 

But   males   and  females  are  equally  aC'  have  been  prown  up. 
ceptable, — In  pa^'iug  the  Zukat  ot  pfoats  or        One  earners   colt  due  on  25,   ^c, — Aboo 

sheep,  males  and  females  are  equsilly  accept-  Yoosaf  holds  that  Zakac  is  not  due  upon 

;  able  ;   the  term  JSiiat,  in  the  tniditious  ap-  fewer  than  forty  kids,  or  thirty  calves,  or 

plying  indiiicriminately  to  both  (fenders.  twenty-iive  camels'  colts :  and  upon  twenty- 

Sect.  I  v.— Of  the  Zakat  of  Horses.  ^,ve  camels'  colts  the  Zakat  is  one  colt :  and 

One  Deenar  per  head  due  upon  horses,  or  ^Zn^^J'^J^'^^Z^^^^  t^  « Hk^*'? T^' 

nve  Deenars  per  cent,  on  the  total  value.^  f^oTu. •  >,n!faTf^^™n'  ^Zf}lwM^^^^ 

WHEN  horses^jnd^^^^^^^^  aTkt'^is  ^T"'  To^rnabo^s'';"^^ 

n?  l^lV^^^'^l^^^^^^  n!f.1  f^  uM^  n?X  nJ^^^^^^  ^^^^^  ^  ^o  ^^^thcr  Zakat  till  the  number 

nF  \}l  Ir^LZ  r./th?;  ^  ^  vt  I  /,Zf  of  amounts  to  one  hundred  and  forty-tive,  when 

of  the  proprietor  either  to  give  a  Zakat  of  it  is  three  colts ;  because  upon  one  hilndred 

one  D.enar  per  head  for  the  whole,  or  to  *    ?  i- J„  ♦^^«    M;^«..r^*k.     y«^^^ 

♦w    .«k  \..  ««,!  «^„«  «,.«  ik%»,««»a  tt'^d   lorty-ftve    Misnas    the    Zakat   is    two 

the  whole,  and  give  hye_  pecnars  u:n,„«  „^„,i  ^„,  u;,.,,;* _«„i,u.o.      t\.^^  ™ 


u  uiut  uu  /.uKut  ^ iiuu;> er  x»  uuc  u»uu         teiior  rccord,  supersedes  them, 
for  their  horses  or  slaves     Huneefa  in  sup-   I'^TiTihodih^^nTh At^noyo^*^ 

directed  that  the  /akat  n?on  ordinary  horses  *  '»\»f;f  «"^"  ^^"f  X.r^V''?'*  t  T"^; 
«hould  be  one  Deenar,  or  ten  Dirms,  per  [Zi.l  fitfc'n  f^o  f^l^^n^^^'Hl'l"** 
head.  And  with  respect  to  the  ordinance  ^'}^l!li1}}\uJ '!'J}'X^°^^IS'^  %,^  ^ 
above  quoted  by  the  two  disciples,  that  ap-  f"""'»i''i  ^'it^fn'*  L  iltl ? ♦  t^e  <lifterence 
plies  solely  to  war-horses,  and  not  to  ordi-  »"  money,-or,  in  the  latter,  to  take  one  of  a 
narv  cattle  ,  au    u«     « w         superior  sort,  paying  the  ditterenoe  of  value 

yAtkut  not  due  upon  droret  consisting  en-  between  that  and  a  Misna  to  the  proprietor. 
tirel!,  either  of  males  or  of  females^-So  l^'^^}l;tTTA*'^^^\'"' ^^l^**^^'^ 
Zakat  whatever  is  due  upon  a  Sisab  of  °'l^''?''^^'VL'lt"  ^  ?"*;  T"  ^^  ^i}*^^' 
horses  consisting  entirely  o?  males,  because  l"^?.,  %5^„^*^'*J  ^^^SS^^"^"  'l**'*' J^' 
in  that  there  can  be  no  increase  by  breeding ;  ^^  "!^  „fe  1"" J*°  r^ll  t,  ^*""ll^'  "^  ^* 
and.  in  like  manner,  there  is  no  Zakat  upon  r"i"!°/^.nLTn^;l.^*^"'*  •*''*'  "^^ 
a  Nisab  consisting  entirely  of  mares,  for  the  JS"?  £.^  wL  .l^L**"®  ""^tr'  *"H'"» 
satne  reason.-This  is  one  tradition  from  H^!<^I"'u?i^!*  "K„T1?"fl.*'*%"^*  "' 
Haneefa.  There  is  another  tradition  from  ^J^^^}  l^l^^^^^^ ''^ 'i\^V^I''IS' *^- 
him,  however,  which  says  that  a  Zakat  is  "<»*  }Z  T^}  :,i^  vr"^"^  ^'^  v  1*H?  ^^ 
due  upon  marcs  ahhougfi  there  be  no  horses  r?^**"  if*! !,  \?  f''  ^"°  n?  obstruotwniil 
among  them,  as  horses  can  be  occasionally  ^^'^f^hjIV.  A""*  ,«»n"dered  as  being 
borrowed  by  the  proprietor  for  the  purpoi  "=\f  4  "^  »»:''«*  ^he  collector  may  be  oom- 
of  producing,  whence  increase  may  lie  had  :  P^"*^  ^  T^V'f  *"  "P"""'  "^  "?  "'^*'"? 
but  this  is  impossible  with  respect  to  droves  je'V-^ft  ,  difference  in  money,  insomuch 
consistin?  entirely  of  horses.  Jl'**  J^  *«  proprietor  merely  nve  no  obstxuo- 

A'o  Zaknt  due  upon  asses  or  mules,  unless  *»°?  J?  «»f  officer,  m  thus  taking  the  animal 
as  articles  of  commerce.-Tnr.uv.h  no  Zakat  *T  i  ^^^^J^'^'^^i  ^f  (t^e  officer)  is  oon- 
due  upon  assos  or  mules,  the  prophet  having  S*'*«'"f|}  *'  being  seised  ot  the  ^me;  because 
said,  "With  respect  to  Za^at  upon  asses  here  the  transaction  does  not  bear  the  aspect 
aud  mules,  1  have  received  no  revelation."  ?/  P}^^^^  and  sale,  as  the  propnctor  pays 
IJut  yet,  if  these  animals  be  as  articles  of  <l»emlenor  aoimal  inpartof  the  l£i8na,and 
merchandise,  a  Zakat  is  due  upon  them,  be-  '^''J^^J^Pj^^Jf^'^'"1  "^?^  Tf^  f 
cause,  in  the  present  times,  Zakat  is  im-  *±1' 1  1^  yfu/?*,,™'!?  •'"•°/'*'-~/!i.' 
posed  upon  the  property  involved  in  them  P'»Pn»'t?r,  m  Zakat,  should  in.  tea  of  tlM 
the  same  as  upon  any  other  articles  of  ?ctual  thmj  due,  pay  the  value  in  money,  it 
traffick.  »»"«.«»   «"   ,g  approved,  according  to  our,  doctors ;  and 


argument-. 

were  to  purchase  twenty-live  camels'  colts  tors  is,  that  God  has  himMlf  ordained  Zakat 
(fur  instaaoe)  or  forty  kids,  or  thirty  calves,  and  has  directed  the  same  to  be  diatribntea 
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in  alms  to  the  poor,  which  plainly  indicates 
that  the  intent  of  the  institation  is  merely 
that  the  poor  should  derive  a  subsistence 
from  it,  80  as  that  their  wants  may  be  there- 
by relieved ;  and  to  effect  this  the  value  will 
answer  equally  well  with  the  specific  animal, 
wherefore  the  substitution  of  the  value  in 
payment  of  Zakat  is  legal,  the  same  as  in 
payment  of  Jazzeeyat,  or  capitation-tax : 
but  this  reasoning  does  not  apply  to  sacrifice, 
as  that  is  an  act  of  piety,  to  the  fulfilment  of 
which  the  shedding  of  the  blood  of  the  victim 
is  essential,  wherefore  no  conclusion  can  be 
drawn  firom  this  instance,  as  there  is  no 
tnalosy  between  the  two  cases. 

Labouring  caUie  exempt  from  Zakat, — 
Camkls  and  oxen  kept  for  the  purpose  of 
labour,  suoh  as  carrying  burthens,  drawing 
the  plough,  and  so  forth,  are  not  subject  to 
Zakat ;  neither  is  any  Zakat  due  upon  them 
where  they  are  fed  one  half  of  the  year  or 
mote  upon  forage.  Malik  controverts  this 
doctrine  :  but  the  arguments  of  our  doctors 
herein  are  threefold ;  First,  the  prophet  has 
expressly  ordained  that  these  two  species  of 
cattle  should  be  exempted  from  Zakat  under 
inch  circumstances ;  Seconblt^  the  cause  of 
the  obligation  of  Zakat  consists  in  the  posses- 
non  of  increasing  property,  and  the  increase 
of  cattle  can  be  conceived  only  under  two 
(ireumittaiices,  that  is.  their  being  either  kept 
in  pastures,*  or  for  the  purpose  of  traffick, 
Beither  of  which  is  the  case  with  the  cattle 
low  under  consideration ;  Thirdly,  in  cases 
vhcra  the  cattle  are  fed  upon  forage,  the 
keeping  of  them  is  attended  with  grtat 
expense,  m  circumstance  which  more  than 
eounterbalanoes  any  advantage  to  be  derived 
from  their  breeding  in  such  a  situation,  and 
therefore  virtually  prevents  increase,  al- 
thnuirh  it  may  not  actually  do  so. 

3/ittf  be  paid  in  animals  of  a  jnedium 
Vaiue. — The  officer,  in  collecting  Zakat,  is 
not  at  liberty  either  to  insist  upon  the  best 
or  to  accept  of  the  worst  sort  of  tne  property 
colit-eted  upon,  but  must  take  what  is  of  a 
m»^um  standard,  because  the  prophet  has  so 
ordained  it ;  and  also,  because,  in  confining 
the  Zakat  to  property  of  a  medium  value, 
ivgard  is  had  at  once  to  the  interest  of  both 
the  parties  concerned,  to  wit,  the  poor  and 
the  proprietor. 

Zcfip  respecting  property  acquired  in  the 
inUrim  between  fhe  pat/ments. — WnoKVER  is 
piffi^iised  of  a  Nisab  property,  and  obtains  an 
addition  of  the  same  sort  or  species  within 
th-  year,  must  add  it  to  the  Nisab,  and  pay 
Ziikat  upon  the  whole.  Bhafei  objects  to 
this,  maintaining  that  the  supiTveuient 
acquisition  should  not  be  added  to  the  first 
3i'toab,  because  the  property  of  which  that 
insists  is  original  and  independent  with  re- 
spect to  propriety,  and  is  therefore  so  with 

*  Meaning,  that   where   the  cattle   are« 
flnffered  to  go  at  large,  as  in  pastures,  the 
■alei  have  free  aooeas  to  the  females,  which 
pwdooeiB  Pt6<d» 


respect  to  Zakat  likewise :  contrary  to  acqui- 
sition by  breed  or  profit  obtained  within  the 
year,  that  being  a  dependant  only  of  the  ori- 
ginal property,  and,  as  such,  not  to  be  con- 
founded with  it.  To  this  our  doctors  reply,  that 
the  reason  for  su]>ervenient  acquisition,  hy 
brood  or  profit,  being  added  to  tne  Nisab,  is 
homojireneity  in  the  subject  of  it ;  since,  where 
the  original  and  supervenient  property  are  of 
the  same  species,  it  is  not  easy  to  discriminate 

Srecisely  oetwecn  them,  and  consequently 
ifficult  to  ascertain  the  Hawlan-Hawl  with 
respect  to  any  species  of  profitable  acquisi- 
tion arising  from  original  property ;  aim,  as 
the  Hawlan-Hawl  is  regarded  only  for  the 
soke  of  convenience,  it  therefore  appears  that 
homogeneitv  in  the  subject  is  a  sufficient 
reason  for  tne  suj)ervenient  acquisition  being 
added  to  the^  original  proi)erty;  and  this 
reason  exists  in  the  present  case. 

Huies  respecting  the  Afuo.  —  The  two 
Sheikhs  hold  Zakat  to  be  due  upon  the  Nisab 
only,  and  not  upon  the  Afoo;*  but  Mo- 
hammed and  Ziner  maintain  it  to  be  due 
upon  both  the  Nisab  and  the  Afoo,  that  is, 
upon  the  whole :  the  result  of  which  diffe- 
rence in  opinion  is  that,  if  the  Afoo  were  to 
perish,  and  the  Nisab  to  remain,  then, 
according  to  the  two  Sheikhs,  the  whole 
Zakat  that  had  been  before  obligatory  still 
remains  due ;  but,  according  to  Mohammed 
and  Ziffer,  an  adequate  pi^i)ortion  of  Zakat 
drops :  and,  in  support  of  tms  latter  opinion, 
Mohammed  and  Ziffcr  argue  that  Zakat  is 
due  as  an  acknowledgment  for  the  blessings 
of  Providence,  and  the  Ai'oo  is  a  blessing  the 
same  as  the  Nisab  ;  that  is  to  say,  they  are 
both  equally  blessings,  wherefore  Zakat  is 
equally  due  upon  both.  The  argument  upon 
which  the  Sheikhs  support  their  opinion  is 
twofold :  First,  the  prophet  has  expressly 
said,  **  The  ZaKa.t  upon  five  camels  is  one 
goat,  and  Zakat  is  not  due  upon  an}'  fur- 
ther number  till  it  amount  to  ten;''  and  in 
like  manner  the  prophet  has  ordained  the 
Zakat  upon  every  Nisab,  and  forbidden  it 
ux)on  the  Afoo  ;  Secondlt,  the  A  too  is  a  de- 
pendant of  the  Nisab,  whence,  if  a  part  of 
the  whole  Nisab  and  Afoo  were  to  perish,  the 
loss  would  be  first  calculated  upon  the  Afoo, 
as  being  the  dependant  part ;  as  in  a  contract 
of  Mozaribat,  where  any  accidental  loss  is 
first  calculated  upon  the  profit,  and  not  upon 
the  capital :  and  on  tliis  ground  it  is  that 
Ilaneefa  accounts  the  loss  upon  the  Afoo  to 
the  extent  thereof,  and  beyond  that  upon 
the  Nisab  property  of  the  tirst  (or  highest) 
denomination,  and  bcytmd  that  upon  the 
Nisab  of  the  next  lower  denomination,  and 
so  on  to  the  last  (or  lowest)  denomination  of 
Ni^ab ;  because  the  Nisab  of  the  highest  de- 
nomination is  the  principal,  to  which  all  the 


*  Afoo  literally  means  exempt.  In  the 
Zakat  of  cattle  it  is  used  to  express  any  in- 
termediate or  odd  number  between  one  Nisab 
and  another,  as  between  twenty-five  and 
tidrty-six  camels,  for  instance. 
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inferior  Nisabs  are  dependants ;  and,  accord - 
iuf?  to  Aboo  Yoosaf,  the  loss  is  calculated 
iirst  u])on  the  Afoo,  and  beyond  that  upiin 
all  the  degrees  or  descriptions  of  ^isab  col- 
lectively. 

Casii  of  Zahat  being  levied  by  the  Rebeh,  or 
Schismaticks. — *1f  the  n-bels  or  schi>niaticks 
overcome  any  particular  tribe  of  Mussul- 
mans, and  take  from  them  the  Zakat  of  tlieir 
cattle,  when  these  rebels  arc  driven  away, 
the  rightful  Imam  must  not  impose  another 
Zakat  upon  that  tribe,  because  it  appeal's 
from  the  above  circumstance  that  the  imam 
has  not  protected  them,  and  the  right  of  im- 
posing 2akat  appertains  to  the  Imam,  in 
virtue  of  the  protection  he  affords ;  the 
learned  however  iiave  decreed,  upon  this  ease, 
that  the  tribe  in  question  should  repeat  their 
Zakat,  and  pay  it  a  second  time,  but  not 
their  Tribute,  because  the  latter  is  declared, 
in  the  sacred  writings,  to  be  applicable  to  the 
use  of  the  warriors  who  light  their  enemies  ; 
and  hence  rebels  may  be  considered  as  an 
object  of  its  application,  they  also  answering 
this  description ;  whereas  the  only  o])ject  of 
the  application  of  Zakat  is  the  poor,  and 
rebels  do  not  bestow  what  they  may  levy 
upon  the  tribe,  under  that  denomination,  to 
the  use  of  the  poor ;  wherefore  it  is  neces- 
sary that  the  tri)>c  should  again  pay  Zakat, 
so  as  that  it  may  be  applied  to  it«  proper 
object ;  but  not  their  Tnhute.  Some  of  our 
doctors  say,  that  if  the  aforesaid  tribe,  at 
the  period  of  paying  Zakat  to  the  rebels, 
intend  in  so  doing  to  give  them  alms,  in  this 
case  Zakat  drops  with  resjwct  to  that  tribe, 
and  there  is  no  n«»cessity  for  their  afterwards 
repeating  it ;  and  the  giving  of  Zakat  to  any 
tyrant  or  plunderer  whatever  is  capable  of 
this  construction,  because  persons  of  this 
description,  whatever  wealtn  they  may  be 
apparently  possessed  of,  are  yet.  actually 
poor,  on  account  of  the  retribution,  which 
lies  apainst  them  hereafter :  but  tlie  former 
doctrine  (tha*^  the  tribe  should  repeat  their 
Zakat)  is  preferable  to  this,  because  here  the 
Zakat  is  rendered  and  applied,  a  certiori. 

Hoto  far  the  TutjHb  tribe  are  subject  to 
JZaAv/^.— The  Zakat  of  cattle  is  not  incum- 
bent upon  an  infant  of  the  tribe  of  Toglib  ;  t 
and  whatever  is  incumbent  upon  the  men  of 
that  race  is  so  upon  the  women. also,  because 

•  This  and  the  next  following  case  are 
merely  local  in  their  application,  and  allude 
to  the  state  of  Arabia,  shortlv  after  the  estab- 
lishment of  Islaniism.  Tne  Schismaticks 
were  those  who  refused  to  submit  to  the  law 
of  the  prophet ;  whilst  others  (like  the  tribe 
of  Toglib,  mentioned  in  the  next  ease)  sub- 
mitted and  paid  tribute. 

t  One  of  the  Arabian  tribes,  who  refused 
to  embrace  the  faith,  but  agreed  to  pay  tri- 
bate  to  the  prophet.  The  tribe  itself  is  sup- 
posed to  be  long  since  extinct ;  but  the  laws 
to  which  the  people  of  it  were  subiect  are 
ap^lioabb,  in  general,  to  all  infidel  tribu- 
texiM. 


peace  was  made  with  them  npon  those  terms, 
*'  that  they  should  pay,  of  all  publick  im- 
posts, double  what  as  paid  by  Mussul- 
mans ;*'  now  the  Mussulman  women  are 
subject  to  Zakat,  ond  it  follows  that  the 
women  of  the  Toglib  race  ore  so  in  a  doable 
propoition;  but  no  Zakat  whatever  is  re- 
quired of  infant  Mussulmans,  wherefore  the 
infants  of  the  aforesaid  tribe  are  not  subject 
to  it. 

An  accidental  destruction  of  the  property 
induces  an  exemption  from  Zakat. — If  the 
property  be  destroyed,  without  being  con- 
sumed by  the  proprietor  after  Zakat  has 
become  due  (that  is  to  say,  after  the  comple- 
tion of  Hawlan-Uawl),  the  Zakat  upon  it 
drops.  Shafei  has  said  that  if  the  property 
be  destroyed  after  the  proprietor  has  been 
enabled  to  pay  the  Zakat  upon  it,  either  by 
the  claimant  making  his  demand  of  Zakat, 
or  by  the  proprietor  finding  a  claimant, 
although  such  claimant  should  not  have 
demanded  it.  in  this  case  the  proprietor  is 
re8ix»nsible  for  the  Zakat,  because  it  was 
due  from  him,  and  he  did  not  pay  it,  although 
it  was  in  his  power  to  have  aone  so ;  more- 
over, if  he  should  not  pay  the  Zakat  upon 
the  requi>iiion  of  the  claimant,  this  circum- 
stance stands  as  a  destruction  of  it  on  hit 
part.  The  argument  of  our  doctors  is,  that 
the  Zakat  due  is  a  portion  or  part  of  the 
Nisab  ;  and,  as  its  destruction  is  mvolyed  in 
that  of  the  Isisab,  it  drops  of  course,  the 
same  as  where  a  slave  commits  a  Janayat 
[oifence  against  the  person],  in  which  case 
it  is  incumbent  upon  the  proprietor  to  make 
over  that  siave  to  the  W alee- Janayat,  or 
person  intitled  to  the  composition  ;  but,  if 
the  slave  should  die  or  be  lost  in  the  interim, 
the  proprietor  is  no  longer  responsible  for  the 
transfer  of  him,  and  that  consequently  drops; 
and,  with  respect  to  the  second  argument  of 
Shafei,  it  may  be  replied,  that  no  person  can 
be  considered  as  the  claimant  of  Zakat  except 
a  pauper  whom  the  proprietor  may  have  spe- 
citied  as  the  object  of  its  application,  and  uie 
case  does  not  suppose  the  requisition  to  be 
made  by  such  an  one.  hut  if  the  collector 
demand  the  Zakat^  and  the  proprietor 
neglect  payment,  and  the  Nisab  afterwards 
perish,  tliere  are  various  opinions  among  the 
Haneetite  doctors,  some  alleging  that  the 
proprietor  of  the  destroyed  Nisab,  in  that 
case,  still  remains  responsible  for  the  Zakat 
due  upon  it;  whilst  others  maintain  that, 
in  this  instance  }«lso,  ho  is  not  responsible, 
because  the  ^isab  docs  not  here  appear  to 
have  been  destroyed  by  him. 

A  partial  destruction  includes  a  propof' 
tionaole  exemption. — If,  at^r  Hawlan-Hawl, 
a  portion  of  a  Nisab  (such  as  a  third  for  in- 
stance) should  be  destroyed,  the  claim  of 
Zakat  is  proportionably  destroyed,  in  the 
same  manner  as  where  the  whole  Nisab  is 
destroyed;  in  which  case  the  whole  Zakat 
drops. 

Zakat  may  be  paid  in  advance. — If  the  pro- 
prietor of  a  Nisab  should  pay  the  Zakat  upon 
it,  before  Hawlan-Hawl,  it  is  lawful,  beoause 
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he  bas  here  paid  it  during  the  existence  of 
the  ciestiTe  principle  of  obligation  to  Zakat, 
which  is  imdentood  in  his  possession  of  a 
Nisab ;  this  payment*  therefore,  is  approved, 
the  nine  as  a  uaoharge  of  a  debt,  under  the 
irxiitenee  of  ita  cause ;  as  where  a  Mohrlm, 
for  inatmnoe,  pays  expiation  for  wounding 
frame  whilst  the  animal  is  yet  alive.  This 
doctrine  is  controverted  by  Malik. 

If  the  proprietor  of  a  single  Nisab  should, 
before  Hawlan-Hawl,  .make  payment  of 
ZaJcat  npon  the  same  for  a  certain  number  of 
years  in  advance,  or  should  pay  a  Zakat 
upon  a  certain  number  of  additional  Nisabs, 
it  is  approved^  because  the  iirat  Nisab  is  the 
original  with  respect  to  the  cause  of  the  obli- 
|«tion  of  Zakat,  and  anything  beyond  that 
u  aa  a  dependant. 


CHAPTER  III. 

OF  ZAKAT  7B01C  PERSONAL  SFFECTS. 

Sed.  L— Of  the  Zakat  of  Silver. 

Ab  Zakaidue  on  less  than  200  dirms.—^o 
Zskat  IB  due  on  less  than  two  hundred 
Birma,*  because  the  prophet  has  ordained 
tkat  there  shall  be  no  Zakat  upon  fewer  than 
five  Awkiyat,t  and  an  Awkiyat  is  valued  at 
iBrtr  Dirms. 

jimd  upon  200  at  the  rate  of  two  and  an 
Uffper  cent. — The  Zakat  Nisab  of  silver  is 
two  nnndred  Dirms ;  and  if  a  man  becomes 
TmsKuicd  of  two  hundred  Dirms,  and  the 
fiawlan-Hawl  be  completed,  the  Zakat  due 
upon  it  is  five  Dirms,  because  the  prophet 
wrote  to  Maaz,  saying,  '*  Upon  two  hundred 
DiaMs  take  a  Zakat  of  live  Dikms;  and 
upon  twenty  Miseals  of  gold,  half  a  Mis- 

JLIL." 

And  at  the  same  rate  upon  every  forty 
abore  ttco  hundred.— yo  Zakat  is  due  upon 
acT  exeess  above  the  two  hundred  Dirms, 
till  aneh  excess  amount  to  forty,  upon  which 
the  Zakat  is  one  Dirm:  and  upon  every 
suooifedinir  fortv  the  same  Zakat  is  due,  but 
not  on  fewer  than  forty.  This  is  according 
to  Haneefa.  The  t^^o*  disciples  have  said 
that  a  proportionate  Zakat  is  due  on  what- 
€-Ter  exceiM  may  occur  over  and  above  two 
hnadred  Dirms ;  and  Shufei  coincides  in 
tbx4  opinion,  because  in  the  traditions  of 
Al€e  it  is  related  that  the  prophet  has  so 
ordained  it;  and  also,  because  Zakat  is 
rendered  as  a  return  of  gratitude  for  the 
biestfinga   of   Providence;  and   the   reason 

«y  it  is  expressed  as  a  condition,  in  the 
rinning  of  this  book,  that  the  property, 
in  order  to  cause  an  obligation  of  Zakat, 
anonnt  to  a  Nisab,  is  that  the  proprietor 

*  A  silver  coin,  value  about  two  pence 
•trriing. 

t  An  onnoe  of  rilver ;  or  a  silver  coin  of 
that  weiifhtf  value  between  six  and  seven 
tkillinga. 


may  thence  appear  to  be  in  easy  circum- 
stances; but  where,  from  his  being  pos- 
sessed of  a  Nisab,  this  appears  to  be  already 
the  case,  it  is  not  requisite  that  any  excess 
amount  to  a  Nisab;  and  hence  Zakat  is 
due  upon  such  excess  proportionably,  what- 
ever its  amount  may  be. 

Objection, — This  would  lead  to  a  con- 
clusion that,  in  the  Zakat  of  cattle,  the 
same  is  due  upon  any  excess  under  a  Nisab  ; 
whereas  the  rule  is  otherwise,  no  Zakat 
whatever  being  due  upon  such  excess,  since 
that  is  considered  as  Afoo,  or  exempt. 

Reply. — Such  is  the  conclusion  from 
analogy ;  but  the  excess  in  cattle  is  made 
Afoo,  because,  if  a  i)roportionate  Zakat 
were  to  be  levied  upon  it,  this  would  neces- 
sarily induce  a  copartnership  in  the  subject, 
by  the  proprietor  admitting:  the  claimant  of 
^kat  to  a  share  in  it: — for  instance,  the 
Zakat  upon  twenty-five  camels  is  one  year- 
ling colt ;  now,  if  Zakat  were  due  upon 
excess  camels,  and  the  drove  consist  of 
twenty-six  there  would  be  a  Zakat  upon 
this  one  excess  camel  of  the  twenty- tifth 
part  of  a  yearling  colt,  which  is  not  payable 
m  any  way  than  by  admitting  the  claimant 
to  a  partnership  in  such  colt;  and  this 
partnership,  being  compulsive^  is  illegal ; 
out  plate  or  cash  not  being  liable  to  the 
same  objection,  a  Zakat  is  due,  propor- 
tionably,  upon  any  excess  whatever  over 
two  hundred  Dirms. 

Utiles  respecting  the  calculation  of  a  Nisab 
of  silver.— -It  is  to  be  observed,  that  the 
Nisab  of  silver  of  two  hundred  Dirms  is 
calculati'd  by  the  Wazn-sebbayat,  or  sep- 
timal  weight  (which  is  in  the  proportion  of 
ten  Dirms  to  seven  Miskalt*),  as  this  was 
the  weight  used  in  the  tribunal  of  Omar, 
and  that  of  the  Dirra  is  thence  established. 

TiiosK  Dirms  in  which  silver  predomi- 
nates are  to  be  accounted  as  silver ;  and 
the  laws  respecting  silver  apply  to  them, 
althousrh  they  should  contain  some  alloy; 
and  the  same  rule  holds  with  all  articles 
whatever  falling  under  the  dcDomination  of 
plate,  such  as  cups,  eoblets,  and  t^o  forth; 
but  Dirms,  in  which  the  alloy  predominates, 
are  not  to  be  accounted  as  silver,  but  only 
as  trading  property,  estimable  by  its  real 
value,  to  which  alone  regard  is  to  be  had ; 
and  accordingly,  if  the  value  of  them 
amount  to  a  Nisab,  they  are  subject  to 
Zakat,  provided  there  be  an  intention  of 
trafficking  in  them  ;  as  is  the  conditi(»n  with 
re8i)ect  to  all  other  chattels.  In  all  plate, 
therefore,  in  which  the  alloy  prevails,  re- 
spect is  to  be  had  to  the  intention  of  traffick- 
ixifj;  in  it,  excepting  where  the  silver  con- 
tained in  it  aniounts  to  a  Nisab,  in  which 
ease  the  intention  of  trade  is  not  a  condition, 
nor  id  any  rt-gard  paid  to  the  estimated 
value,  because  in  actual  silver  no  respect  is 
had  to  either  of  these.  The  above  case  is 
thus  stated  ;  because  money  always  con- 
tains a  small  x>ortion  of  alloy,  as  pure  silver 
is  unfit  for  coinage,  since,  without  being 
hardened   by   an   addition   of  aome  baser 
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metal,  it  cannot  retain  the  mint  impression ;  is  no  Zakat  upon  the  gold  or  rilTer  oma- 

but  the  alloy  is  generally  in  the  smaller  ments  of  women,  nor  upon  rings  worn  by 

proportion ;  regard  therefure  is  had  to  ex-  men,  the  use  of  which   is   allowable,    and 

ct'ss ;  that  is  to  say,  if  the  prouortion  of  which  are  therefore  the  same  in  this  respect 

silver  be  the  greater  it  is  accouutea  as  silver,  as   clothing   or   articles    of  apparel. — ^The 

but  not  if  the  alio}'  be  in  greater  proi>ortion  argument  of  our  doctors  is,  that  the  cause 

(that  is,  in  a  proportion  above  a  moiety  of  of  the  obligation  to  Zakat  still  continues  in 

the  whole  weight).  the   present    case: — moreover,    articles  of 

Sect.  II.  of  the  Zakat  of  Gold.  gold  and  silver  do,    in   their  own  nature, 

x-^    «7  f   4  I               I      4k^ '  nn   \r-.7.^7.  atzord  an  argument  of  increase  in  the  sub- 

Ao  Zakat  due  upon  less  than  20  f'»kaU!  j^.^.^  ^       ^j^f          ^^        ^      ^   j^ 

and  upon  20  at  the  rate  of  tm,  and  an  half  j,riBcipaUy  for  the   purpose  of  facilitating 

per  ceHt.-lKTM^   is   no   Zakat   oa   f^wer  ^^ehaSgCB   by   trafficlTwhich   affordTai 

than  twenty  Miskals  of  gold,  thu  sum  bc-inff  anrumcnt  of  Increase ;  and  it  is  the  -rirtMl 

the  smallest  that  constitutes  a  .Nisabm  that  ^„^  ^^^  ^he  actual  increase  in  any  sabjeet 

metal :  and  the  Zakat  upon  twenty  Misk^^^^^  that  creates  the  obUgafion  to  Zakat  upon  it; 

ofRod  isonehdl  Miskal,  whenthenawlan-  ^^^          ^    ^    ^^^     ^^        f    PV     ^ 

?uihU$^^^^^^^^^^  whichaffordno  argument  or  probabSSP 

By  the  jliskal*  here  mentioned,  ia  to   be  ' 

uudi  rstood  that  which  weighs  in  the  pro-  Sect.   III.   of  the  Zakat  qf  personal       \ ' 

portion    of   seven    Mikals    to    ten    Dirms;  Chattel  Property.* 

and  the  Miskal  consists  of  twenty  Kerat,t  t^j.^,  j  .^   .          n          i  '  j-        t 

and  the  Kerat  of  live  grains.  .  ^f""^  ^""^  ^iponall  merchandize. ^Zaiaj 

And  at  the  same   rate  upon  every  four  ^\  ^."«    '^P^^   ^F^i?!^*   of  merchandi2e,   of 

alHHe  twentf/.-^ynK^  the  quantity  of  gold  ^-^lalever    description,     where    the     value     . 

exceeds  tweity  MiskaU,  on  every  four  Miskals  amounts  t»  a  N  isjab  either  of  gold  or  sdver, 

of  such  excess  a  Zakat  of  two  Kerats  is  due,  because  the  prophet  ordained  that  ^des 

because  the  Zakat  due  is  a  fortieth  of  the  J*  merchandize  should    be    appraised,  ud 

whole,  and  two  Kerats  are  the  fortieth  of  ^^^  t^^^^\  ^  ^v  ^"^  ^^  ■*™®'  ^  ^ 

four  Miskals  and  upon  anv  excess  short  of  PP?'^\*';  ^^  1^®  ^»™^  ^P?^  ^"^^  *S 

four  Miskals  no  Zakat  is  due.  according  to  ^"Jr^»"*",?«  the  proprietor  has   prepared 

Haneefa.     The  two  disciples  hold  that  on  and  keepg  them  with  a  view  to  inoreaae,  » 

every  excess  there  is  a  proportionable  Zakat,  J^^^  ^^^-'^  J^,^'^^}''  ?^^\*°5  /^^!t  ^*^ 

the  same    as   mentioned    in  the  preceding  ^^^   ^^^   ^""^^^  ^  ^^  ^^Pt  ^ot  the  same 

section ;  and  the  foundation  of  their  diffe-  P^J^POse .;  .and,  as  Zakat  is  due  upon  th« 

rence  in  opinion  is  also  the  same  here  as  was  f  li^^'  \^\  '^  ^^\  "tanner  due  upon  the    ^ 

there  recfted,  to  wit,  Uaneefa  holds  that  former :.  but  the  intention  of  tradj  im  th»e 

broken  numbers  are  frl^  ot  impost,  whereas  ^^^^  «!^illn^5?W  Z^^ 

the   two   disciples   maintain   the  cr,utrary  "^^7  he  ascertained  that  they  are  kept  witii    . 

opinion.    The  ground  upon  which  Haneefa  *^;^,*<>"^«7^-.  .      ,,     ,..    ,     ^ 

pVoceeds,  in  the  rule  hire   cited,  is    this:  .r^^^'^t "-^^n^^^^ITvI!^  '^♦K^I*'^  ^-C"^" 

the  legai  value  of  a  Deenar  is  ten  Dirms,  ?^«/';/'«^.-MoHAMMEn.  says  that,  in  estunat-    • 

and  a^Deenar  and  Miskal  are  of  the  same  mg  the .  value  of  .arUcles  of  merchandiie    . 

weight ;  the  value  of  four  Mi>kals  in  gold  J^^^h  a  view  t»  the  imposition  of  Zakyt  upon 

is  therefore  forty  Dirms ;  and  consequently  ^.^^m»  they  should  be  resolved  into  eodi 

no  Zakat   is   die   upon   fewer   thSi  four  ^l8abs  m  may>  mcwt  advantarooue  to  the 

Miskals,  since  these  stand  the  same  as  forty  P^or ;  thus  if,  in  valuing  an  article  by  IW 

Dirms :  and  it  has  been  already  shown  that  '^  would  amount  to  a  Nisab  of  silver,  and  u 

nothing  short  of  forty  Dirms  is  subject  to  valuing  the  same  by  Deenars,  it  woidd  not    ^ 

Zakat.  on  account  of  the  tradition  of  Amroo  ItSJiyii^^rSil^t  «.^^  ^^I'^l^'^i^  T" 

Bin  Khurrm.  as  before  recited.  ™^«*ted  by  Dirms ;  and,  vice  vei^,  if  it*  valwe 

General  rule.-ZxKAT  is   due  upon  gold  f^9^^  ?PP«*T  ^,*™<{'^'*^,  *°  »  ^^"^^^  ^^ 

and  silver  bullion,  which  is  termed  Tebbur :  it  is  to  be  estimated  by  Deenars.— The  com- 

and   in    like   manner   upon  ornaments  or 

utensils  of  gold  or  silver,  whether  the  usi-  •  j^  f^^  original,  personal  chattels  m 
thereof  be  allowable  (such  as  rings,  and  so  expressed  by  the  t^jrms  Kakht  and  Mata,  of 
forth)  or  otherwise.?— bhafei  maintains  there  ^y  ^.^  ^^  jg  n^^  easy  to  pive  any  literal  tiani- 
— —  lation ;  they  express,  m  general,  all  artidM 

*  A  dram  and  a  half :  also  a  coin  of  that  which  appertain  to  personal  estate  or  effeB 

vpigrht.  [Mai]:   articles  of  gold   and   silver,    it  u 

t  A  Carat ;  the  twenty-fourth  part  of  an  true,  do  also  fall  under  this  general  descrip- 

ounee.  tian  of  Kakht  and  Mata  ;  but  they  are  intro- 

t  This  alludes  to  prohibitions  against  the  duced  under  a  diflerent  head,  as  the  laws  of 

use  of  the  precious  metals  in  certain  articles  Zakat,  with  respect  to  them,  are  of  a  pecu- 

of  personal  ornament  and  household  fumi-  liar  nature,  and  such  as  do  not  affect  or 

tuie,   which   have   been   at  various  times  apply  to  other  articles  of  personal  property, 

iesued  by  the  prophet  and  his  followers  aa  f  -I'o  wit,  at  the  rate  oi  two  axid  an  half 

•hacka  apoa  Inxuzy.    (See  Abominatioiui.)  per  cent. 


be  apprubtd  in  Ikfuan  :  aud  ir  it 
lave  Men  purvhaaed  with  any  othtr 
it'r  uf  thi'se,  it  is  Ui  be  eittiiDali'd  in 
r  the  tni'St  ([(.-niTal  cunvncj-.— It  in 
lier  hunt)  rtL-unli'd,  as  ou  uiiiniun  i>f 
ukI,  th:Lt  H-hati'viT  Ihi'  purcboM;  may 


_i  uiaiii-  with,  the 

ut    luuiiry,  as  ubuv<^,  in  the  tame 

as  that  of  property  t'orcibly  seized, 

thii«  f  iiim>tt.-d  in  ull  cuacti. 
rty  not  extmpted  by  an  iiiterteninp 

it. — If  a  S'iaub  bv  ovmplctii  iu  thu 
ii;  uf  the  year,  and  aliw  at  the  tnd, 
■«■  not  Jrup  on  occuunt  of  its  having 
rctivo  at  any  timi:  within  that  pcriixl ; 

it  ii  difficult  to  asLi;rtain  it»  cum- 
s  through  the  intt;Tini.'diate  npueii  ; 
r,  in  thu  commeneum(-nt  of  ihu  yi-ar 
ltt£n<:!>B  ia  rtquiaite,  in  ordur  tu  ihi' 
iment  uf  the  cuuk  of  ablifcation,  and 
t  the  close  of  the  yoor,  in  ordtr  tn 
rcutnm^  dm: ;  bat  it  i>  not  bo  within 
rv»l. 

fhatttl  propertu  may  br  united  teitli 
v  buUion  to  Jiirm  a  NUab. — I'llB 
[  penional  etfecta,  or  other  arlicles. 
nnitvd  with  gold  or  silver ;  that  is  to 
(tor  instance)  the  proprietor  should 
tela  eatimated  at  the  rulue  of  one 
1  Uirm*,  and  also  une  hundred  Dirina 
T,  the  value  of  the  efiecta,  as  above, 

ulded  tu  the  one  hundred  Dirms,  to 
the  whole  may  make  une  Nisab ;  and 
t  due  thereon,  becanac  the  oblij^atic 


._   _.     oeinir  kept 

tT*ffick,  althouxh  the  ahupe  in  which 
kept  be  different  with  rL'Hiiect  to  each 
wo  descriptions  of  it,  trafliek  in  ohat- 
atf  established  by  the  act  of  the  indi- 
bat  that  in  money  by  the  cunstructiun 


ur  huyund  it ;  Abuu  lluneefii.  on  the  other 
band,  conti-nda  that  f^old  and  silver  are 
united  with  each  other  on  account  of  their 
houofreneity,  which  is  esiabliiihed  between 
them  iu  reiipcut  to  their  value,  but  not  in  re- 
bpeot  to  their  substance. 


CHAPTER  IT. 


Dtflaratinat  remteting  property,  token 
made  iifiiiH  oath,  to  bt  cri'dilei^ — If  a  person 
cuinu  with  his  property*  before  the  collector 
uud  Bay,  "  It  is  su  taany  roooths  since  this 
property  has  come  iatu  my  po« session,  and  a 
year  has  nut  yet  elapsed;  "  or,  "I  am  in- 
debted so  aud  so,"  and  make  oath  of  the 
name,  the  collector  is  to  credit  him,  and 
must  nut  exact  anything,  because  tliis  person 
stands  as  a  defendant  denying  his  obligation 
to  Zakat ;  and  the  declaration  of  a  defendant, 
when  supported  by  his  oath,  most  be  cre- 
dited, tki  also,  if  a  p>eraon  were  to  declare 
that  he  had  already  paid  the  /akat  upon  such 
property  to  a  former  cullector,  his  declara- 
tion must  be  credited,  because  the  collector, 
in  taking  Zukat.  acts  merely  m  a  Trustee, 
and  the  /akat  comes  to  end  remains  with 
him  OS  adepiisit;  and  the  declaration  of  the 
above  pi-rsnu  amounts  only  to  hi* havinii;depo- 
Kited  the  trust  in  its  proper  plaoe,  and  this 
is  tu  be  credited,  provided  there  should  bare 
been  another  collector  there  within  that  year; 
but  if,  on  the  contrary,  there  ahould  have 
been  no  other  collector  on  that  station  within 
the  current  year,  the  affirmation  and  oath  are 
not  to  be  credited,  since,  in  this  case,  the 
falsehood  is  manifest.     And,  in  like  manner. 
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ZAKAT. 


Zftkat  restA  with  the  Litter,  u  the  property 
an>i  the  proprie^'Jr  do  b<jth  ihczi  come  within 
hia  jurisdiction.*— In  short,  in  all  theu  toar 
inntano^.-'v,  the  decUntiun  of  th*:  proprietor 
ij  to  r^r  ijr*;iiiu-d.  And  in  the  saoir;  m.inn':r 
the  dt<:lar;ition  of  a  proprict  r.  r^^p^  ing 
Zakat  upi'in  cat !!*=•,  ii  to  tK  cT*:ditK<i  in  the 
thr».-e  lirat  instances,  but  it  is  not  so  in  the 
fourth,  al-.h'meh  he  ahuuld  e.nliim  hia  at- 
t^-atatiun  by  an  otih.  .Shafei  maintiins  that 
it  is  to  be  crtdit*-d  here  al«<),  a^  the  pro- 
pri>.-tor  appears,  by  the  tenur  of  Li^  dccLlra- 
tion,  to  have  rrndcrr^-d  the  rii^-ht  duly  to  the 
claimant. — in  opp'j^ition  to  tuii,  our  doot<jrs 
artrui;  that  the  riebt  of  exuctine  the  Zakat 
ni^f^n  cattle  appertains  frolrly  to  the  Sultan, 
and  the  pn^pnetor  is  not  at  li^^rty  to  pre- 
clude the  Sultan's  rii^ht :  cmtrary  to  the 
ease  of  i>rop«-rty  of  other  nature,  such  as  is 
termed,  in  the  languat^  of  the  law,  Batena 
^internal,  or  domestic],  the  renderinic  of  the 
/akat  upcjn  which  is  cummitted  to  the  pro- 
pri'.-tor.  -  It  is  to  be  observed  that  some  have 
said,  renpcetin^  cattle,  that  the  Zakat  which 
was  paid  by  the  proprietor  himself  in  the 
fimt  instance  is  the  trae  obli^^tory  Zakat, 
and  that  whatever  may  be  afterwards  ex- 
acted of  hi mf  under  that  denomination,  is 
cons- quently  an  oppression;  whilst  others 
maintain  that  this  litter  is  to  be  considered 
as  the  obligatory  Zakat,  and  the  former  ^J 
?>e  held  as  an  act  NiH,  or  gratuitous;  and 
this  last  doi'trine  is  approved. — Now  a  qu»'S- 
tion  here  aiises,  as  the  assertion  of  the  pro- 
prietor is  to  be  creditid,  whether  he  ouf^lit  to 
priKluce  his  writing  of  discharge  [voucher] 
or  notr— Mohammed,  in  the  Jama  Sagheer, 
ban  not  re^juired  this  as  a  necessary  condi- 
tion ;  but  m  the  Mabsoot  he  has  made  it  a 
c^^ndition  ;  and  this  latter  opinion  (according 
to  a  tradition  of  ^  IIitOHn)  is  that  of  Aboo 
ilaneefa.  The  principle  uf  this  doctrine  is, 
that  as  the  proprietor  pleads  a  discharge, 
and  as  he  possrHbCH  a  voucher  of  such  dis- 
charge, he  ought  con.fequently  to  produce  it ; 
whilst  the  principle  of  the  doctrine  main- 
tained in  the  Zuhir-IUwayet  is  that  as  one 
writing  reHomblca  another  writing,  they  are 
not  admitted  as  proofs. 

JJeciarationB  of  Zimmees  to  he  credited. — 
In  whatever  instance  the  declaration  of  a 
Mussulman,  with  n-spt'ct  to  Zakat,  is  to  be 
credited,  that  of  a  Zimmeef  must  be  so  like- 
wi.se^  because  a  Zimniee  is  subject  to  double 
the  im])uht  of  a  Mussulman :  and  hence  all 
the  conditions  which  are  to  be  regarded,  with 
respect  to  the  property  of  the  latter,  must  be 
equally  so  with  respect  to  that  of  the  former. 

Hut  not  those  of  Aliens, — If  an  alien  ap- 
pear before  the  collector  of  the  Sultan  with 
articles  of  merchandize,  it  behoves  that  officer 


*  This  comment  upon  the  law  (as  in  many 
other  instances)  has  reference  to  some  local 
onstoms  or  circumstanoes  which  cannot  now 
bo  ascertained. 

t  An  infidel  subject  of  the  Mussulman  go- 
Tifiunenta 


t>  exact  from  him  what  is  i 
•jf  aiiTCs.  without  paying  an] 
•ici.-ianiii>jns  in  those  points' 
deeiamti'in^  of  a  Mu>siilman 
Vj  b*.  credited.  althuu?h  ht-  aI 
th  ■  same,  excep'in?  where  ht 
oerziicg  his  female  slaves,  thi 
are  Lis  Am- Waiiii>  ;*  for.  in  a 
uf  pruprrrty.  his  adirmation  i? 
attention,  beuauae  the  imp  St 
it- vied  u(^3n  him  is  nut  in  lai 
rather  a  o^ntributiun  exacted 
the  protection  he  receive*,  an 
quisite  tor  the  sateguard  ot  w  i 
possess  ;  it  is  thereiore  pn.»p-i 
nim  the  imp*j>t  usually  K\it 
except  where  he  dtoUri  s,  a 
respect  to  his  female  slaves,  tl 
Am-Walids,  which  dfcbratio 
tended  to  and  credited :  bt:Oa 
Were  to  declare,  eouceminj?  ; 
sijns  who  aorompany  him,  tha 
children,"  his  declaration  is  ; 
s<j,  in  like  manner,  with rt sp.i 
slaves,  as  the  riirhts  (if  the  . 
derived  Irom  the  establi>bm-  n 
descent,  and  const^quvnily  th» 
do  not  appear  to  be  trau»f  r^ 
and  nothing  but  transferable 
object  of  taxation. 

Proportinn  len'ed  upon  i 
Fkom  a  Mussulman  in  tak-ru 
the  tithe  of  his  property  ;  and 
the  half  of  the  tithe  ;  and  fro 
tithe  ;  Omar  having  instructs 
to  thisetlect. 

Zakat  to  oe  /eried  on  the  pni 
to  the  value  f{f  Jiftf/  Dinns^  oi 
an  alien  should  come  before  th 
propyrty  t»  the  amouut  only 
nothing  whatsoever  is  to  bee 
except  where  aliens  exact  con 
an  equally  small  proprrty  ot 
in  which  case  a  similar  inipo 
upon  this  amount,  the  proper 
because  whut  is  taken  Iroiii  ai 
in  the  way  of  reciprocity ;  c 
case  of  MussulmuDs  or  Ziimu 
levied  upon,  them  is  in  fad 
single  or  twofold,  whence  it  i 
that  the  pr-perty  witii  them 
Nisah.  -Ihis  is  the  doctrim 
iSagheer.  In  the  ^Iabs<.H)t,  u 
Zakat,  it  is  written  that  if  t 
an  alien  should  be  small  (th^r 
Nisab),  nothing  whatever  is  t« 
him,  let  the  custom  of  aliens, 
be  what  it  may,  becau>e  a  pri) 
perty  not  amounting  to  >ii-al 
to  be  consiidercd  as  Afoo,  oi 
also,  becaube  a  tride  of  this  i 


*  Slaves  who  have  bom  chi 
f  Bccj^use,  as  being  an  ac 
infidel  is  held  to  be  incapi 
Zakat ;  wherefore  it  cannot  b 
that  sense,  although  it  be  exa< 
denomination. 


I  limilaT  proportion  is  to  be  taken  ; 
^  tDuvil  that  they  take  the  whole, 
Uounlinan  toUi'ctor  must  not  act 
IjibwaaBe  this  is  an  act  of  rapine, 
wknoim  that  they  take  nothiag-of 
>ilmiiis,  it  in  then  proper  that  no- 
't^en  from  them,  in  ovder  that  the 
uiiti«rchaQt9,trBTellia);into  foreign 
I  naj  remain  free  of  impost ;  and 
iDW  *hi:Te  forei^  states  observe 
tovirds  MuHulmans,  and  exact 
t  tlum,  it  ia  requisite  that  nothing 
d  of  them  in  retam,  as  it  behoves 
Dlnus  to  preserve  a  character  of 
K  tovards  all 


i  the  tithe  of  him,  and  he  should 
Bear  the  station  of  the  collector, 
g  more  is  to  be  exacted  till  the 
of  the  Hawlau-Hawl,  because,  if 
ere  tu  be  repeatedly  levied  within 
le  pro))ertr  would  be  annihilated, 
ipoit  is  laid  for  the  putirose  of 
■Sie  property  ;  moreover,  the  pro- 
:h  is  first  granted  continaes  until 
ag  of  a  new  year,  when  the  Aman, 
B.  commentes  de  novo,  becanse  it 
litted  to  an  alien  to  remain  in  a 
territory  beyond  the  space  of  a 
the  tax  may  be  asain  demanded 
be  expiration  of  the  second  year, 
not  tend  to  annihilate  his  pro- 
tat  i>  here  advanced  proceeds  upon 
m  that  the  alien  baa  not  returned 
m  country  within  the  period  of 
\a  his  paymeat  of  the  tithe,  as 
mt  if  he  should  return  thither,  it  is 
exacted  of  him  upon  his  re-enter- 
MDlman  territory,  even  though  he 
(here  on  the  very  day  of  payment. 


whence  it  is  that  he  adds  "  if  the  Zimmeo 
were  to  come  before  the  collector  irith  cither 
wine  or  pork,  siiiRly,  the  tenth  would  be 
tevitd  on  the  former  but  not  upon  the 
latter,"— The  reasons  upon  which  the  Znhir 
Itawayet  proceeds,  in  this  case,  are  twofold  ; 
First,  the  estimated  value  of  a  thing  which 
falls  under  the  description  of  Zooatal-Keera 
stands  as  the  identical  thing  itself,  and  pork 
is  of  this  class  ;  whereas  the  value  ot  an 
article  bclonifinK' to  the  class  of  Zooatal-Imfal 
does  not  stand  in  place  of  the  identical 
articles,  and  wine  is  of  this  description  ; 
Secondlt,  the  right  of  exoctinj^  the  tenth  is 
vested  in  the  coUpctor  in  consequence  of  the 
protection  afforded  by  the  state ;  and  a  Mus- 
sulmoa  has  a  right  to  take  measures  for  the 
preservation  of  his  wine,  for  the  purpose  of 
making  vinegar  of  the  same,  whence  it  is 
also  lawful  for  him  to  protect  the  wine  of  a 
Zimmee ;  whereas  he  is  not  permitted  to  take 
an^  of  his  pork,  insomueh  that  if  a  Zimmee, 
being  possessed  of  pork,  were  to  be  converted 
to  the  faith,  it  would  bo  incumbent  on  him 
to  destroy  it  or  throw  it  away  ;  and  a  Mus- 
sulman not  being  allowed  to  take  care  of  bis 
own  pork,  it  follows  that  he  is  not  competent 
to  the  protection  of  the  pork  of  others ;  and 
hence  the  state  not  being  considered  as 
affording  protection  to  the  pork  of  a  Zimmee, 
no  tax  can  be  levied  upon  it. 

If  a  boy  or  a  woman  of  the  Toghleb  tribe 
pass  the  station  of  a  collector,  with  property, 
nothing  is  to  be  taken  from  the  former,  but 
he  must  exact  from  the  latter  the  usual  pro- 
portion of  persons  of  that  tribe,  acoording  to 
what  is  said  concerning  the  Zakat  of  cattle. 

If  a  person  come  to  the  collector  with 
one  hundred  Dirms,  declaring  that  he  baa 
another  hundnd  at  home,  and  that  the  Haw- 
lan-Hawl  has  elapsed,  yet  the  collector  is  not 
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the  Mozarib  is  neither  the  actual  ]>ropTietor,  ooUeotor  of  the  Orthodox,  the  latter 
nor  the  representative  of  the  proprietor,  with  again  exact  Zakat  of  him,  beoause,  in  j 
respect  to  the  payment  of  Zakat :  wherefore  before  a  collector  of  the  Schiamaticks, 
Zakat  is  not  to  be  required,  except  where  the  there  paying  Zakat,  he  was  in  fault. 
Mozarib,  by  the  nature  of  the  contract,  de- 
rives such  a  proportion  of  profit  from  the  

capital  stock  entrusted  to  him  as  amounts 

to  a  Kisab  ;  in  which  case  a  proportionable  CHAPTER  V 

Zakat  must  be  levied,  as  he  is  the  actual  pro- 
prietor of  such  proportion.  of  mhtes  and  bubied  treasures 
Mazoon  slaves  subject  to  it. — If  a  Mazoon        -n:^*  •    ^  •  rr  ^1.-11. 

slave,  not  indebted  to  any  person,  come  be-  ^^(l^'J!''^!?''^'^^^  ^^«f^l^ 

fore  the  collector  with  two  liundrcd  Dirms,  rr^,t?.'^r^"*^"^>\^K^8^-^  *^«^  «^^2 

the  Zakat  must  be  levied.-AbooYoosaf  says,  t^lTn^   m  51  ^"^^^        5%i^^  T^ 

that  it  is  not  known  whether  Haneefa  ever  l^^lTj}  A^i  Kanz.  and  Rikaz  :  by  ^ 

retracted  this  opinion,  and  delivered  another  J^^'i^rP^r    n    ^^f  '^  ^'t'«\,*^**  « 

(that  the  coUector  should  not  levy  Zakat  upon  ??,l*l^^  naturally  produced ;  by  Kanz, 

a  Mazoon)  or  not ;  but  from  his  subscribing  Vt^A&^Z^!'''^^''^^'  ^w*^  -11*^^?^ 

disciples  in  the  f-^"    ,5*^*"  applies  equally  to  either,  to  M 


levied  upon  a  Maz^  as  he  is  not  the  pro-  ^^,  1^^^^  ?«'    knds  subject  to   tith 

prietor,^ut  his  master,  the  former  ha^ng  tnbute),  a  mine  of  gold,  silver,  1^^^ 

only  a  power  of  transaction,  with  respect  to  ^^PP^Jj  ^*  "  ^"^^^^f  ^  ^  ^^^i\Z^-  ""^S" 

the  pro^rty  in  question,  so  that  he  stJids  in  f^^^}""?,  ^  """"l  ^^{^7  i  ?"^  *^^«  ?^»f 

the   saie  predicament  with  a  Mozarib.-  *^"??^  ^?;  ™^*   -fehafei  has  asserted 

Some  have  wid,  that  between  a  Mazoon  and  f,*'|fl?i'!^^if T  'I  ^""5  "P? ^5'*°'''  ^ 

a  Mozarib  there  is  this  difference,  that  the  \^  lll^r*?  ^^^  ^^^  ^'^^^^  indifferently, 

former  transacts  with  the  property  on  his  JL^!?!i^^!J^%'  ^"?f '  ^'^^  ^' 

own  account,  and  hence  is  sulbject  to  its  obli-  l^t^^^.^^^^y  produc^  from  the  mine, 

gations ;  for,  as  he  cannot  have  recourse  to  S'^'if  \>,  If^^^  independent  of  Ha^ 

lis  master,  but  may  be  sold,  in  order  to  the  ??^i»  ^^^  ^^'^''«  been  constituted  as  a 

fulfilment  of  such  of  ite  obligations  as  he  is  ^^^'?][  ^L^°^_*^.T^^y  J^  aftord  time  fc 
legally  liable 
in  need 
account 
ages  the 

from  the  propnetor,  wherefore  the  owner  of  f^^^  ,'|,ri.T„^^i*"f  there  shonl 

the  property  u.  the  person  who  requires  pro-  "^^J  ».  J»f°1  ^*i  **["  ^*^**  f P 

teotion fcr  it:  and  there  thus  apT5earin^  an  L"^i°f*;  "f^r^f;  *''fA^ •*^?°'S?**~*« 

essentUl  difference  between  a  illSoon  and  n^^*"LV.   i"*?^' ""  ^**^*^  discovert 

a  Mozarib,  no  inference  can  be  drawn  of  Wn  ll '  i^^!?°^f  T**''fiS°f '^ 

Haneefa's  opinion  respecting  the  former,  from  ^^  %  J'l^^'^^-  H  *^*  ^''^<^^'>'  »nd  a 

what  he  has  ooncedeJ  concerning  the  latter.  ^,'^„^VT.t  "^^^^  »"*?  possession  of  the  ] 

Unlets  accompanied  bu  their  owner».-lr  ?7,"'»°*  by  conquest,  wherefore  the  n 

is  to  be  observerthat  if  the  master  of  the  L^  '  F'l''^^*  desmption  of  Ghaneema 

Maaoon  accompany  him,  the  collector  must  Plwider;  and  one-fifth  is  due  upon  plun 

take  the  Zakat  (not  from  the  Mazoon.  but)  ^Ti^VA^.!^  ^VT  "   fT^'  *^*  ?""■ 

from  the  master,  he  being  the  actual  pro-  H.^S!!*.'"'"'''*  ''*  ^^""^  •»  ^^  ""*<* 

reso 

prebends  the  property  in  question ;  in  which  ^%?,?r^^^^^      "  ^^^  common  properl 

case  no  Zakat  wnatever  can  be  required  of  p  "„,  v     t^v^' «•«««,* ^    f  ^x. 

the  master,  since  (according  to  Haneefa)  the  R'--Pi'Y-'-Thc  property  of  the  wamoi 

master,  in  this  circumstance  has,  in  fact,  no 

aotual  property  in  the  Mazoon's  hands ;  —  •  This  is  a  common  practice  in  all  pari 

and  (ftocoraing  to  the  two  disciples)  the  right  Asia.     Treasures  are  hidden  in  the  grc 

of  another  is  connected  with  the  pronerty,  on   the  commencement  of  a  war,   or  o 

namely,  the  debt— and  consequently  no  Zakat  troubles ;  and  it  frequently  happens  that, 

ii  due  upon  it,  they  holding  that  debt  upon  depositors  perishing,  the  treasure  rem 

ft  property  forbids  the  exaction  of  Zakat.  concealed,  perhaps,  for  many  years,  till  i 

iJf  amerohant,  being  in  a  country  where  the  discovered  by  accident,  and  at  a  time  in 

flflhiimatioke  prevail,  go  to  a  collector  of  the  no  legal  claimant  can  be  found. 

flehumatiokB,  and  there  pay  the  Zakat  upon  t  Literally,  a  fifth.    It  is  elsewhere  tr 

Ida  Ufopwty,  and  afterwaida  come  before  a  lated  doable  tithe. 


IlanMfu.  The  two  disciples  hold 
li  IS  due  npon  that  also,  in  con- 
the  traditioDarr  onlinancf  alrcadf 
cauKC  that  applioB  ciiuaUy  to  thu 
e.  Haneefu  arfruca upon  Idis,  that 
n  constituont  part  of  the  land  in 
!S,  as  htiog  suppoac'd  to  have  been 
created  with  it,  and  nolhinf;  bein^ 
the  proand  gencrully,  it  follows 
le  is  due  upon  any  particular  pur- 
(futch  as  the  mine,  for  instance), 
wrt  does  not  differ  from  the  whole  : 
)  the  case  of  a  Kanz,  which  is  no 
at  port  of  the  soil,  as  not  havina: 
IWII7  cie&t«d  with  it,  but  deposited 

tndi  lehiek  are  pritate  property, — 
d  mine  be  discovered,  not  actually 
us  of  the  finder,  but  in  lands,  sub- 
T  to  the  tribute  or  tithe,  which  are 
opsdtl  and  eTclusiTe  property,  in 
Ihere  ate  two  opinions  recorded  of 
sdoetriae;  one, that no/akatwhat- 
^Wi  >iiT  more  than  if  the  mine  had 
wveted  within  the  house  of  the 
UollitT,  that  a  Gflhis  due  upon  it : 
mof  these  opinions  is  mentioned  in 
■^  ind  the  latter  in  (he  Jama  Isag- 
""leprinci^Jenponwhieh  the  latter 
VVKtAa  is,  that  ovtween  a  house  and 
^'ismanifcst  distinction,  because 
™_oiiirhich  a  house  standi  is  not 
?  P  Iw  any  way  productive  of  the 
'.w.Mrth  (whence  it  is  that  no  tax 
"^ulcTied  upon  it,  insomuch  that, 
""**»ere  by  auident  to  grow  within 
t'  UiiJ  to  produce  fruit,  yet  nothiu)f 
P*  the  fruit),  whereas  lands,  on  the 
h  Jl^uo^  productire,  are  not  thus 
j^  >ivt  tithe  and  tribute,  and  cnn- 
t  Mth  is  due  upon  all  mimes  which 


four-Ufthu  uf  it  apperiuiii  to  the  tinder,  as 
harinjf  recovi-rtd  it,  bceause  the  other  war- 
riors hud  no  information  cuncerning  it,  and 
of  courM."  noshareinthcdiiimvery :  and  con- 
seqiuintlj-  he  has  an  excliiitivc  ripht  to  it  :— 
and  the  same  rule  obtains  if  it  be  found  in 
appropriated  land,  whother  such  be  hia  own 
property.or  bt-lon(tin(r  to  another  (uecordiiig 
to  Al)ou  Yoosaf),  btcause  the  claim  is  estab- 
lished in  virtui,'  of  salvag-e,  or  recovery,  and 
the  trcDsure  has  been  leuovered  by  tlie  tindt^r. 
— Moliammed  and  Ilaneefa  maintain,  on  the 
contrary,  that  the  treasure  ia  the  proj^rty  of 
hitn  upon  whom  the  Imam  hitd  bestowed  the 
lauds,  oriftinolly,  at  the  period  of  subjuga- 
tion, who  is  termed  the  Mokhnitut-le- 
hoo,  or  first  grantee,  upon  the  principle  that 
whoever  has  the  first  cxflnsivc  property 
in  a  soil  is  the  true  proprietor  of  whatsoever 
may  be  contained  in  it,  aUhouEli  he  should 
not  have  obtained  visible  poasession  thpronf, 
—the  same  as  where  a  person  cntclies  a  fish 
with  a  pitarl  in  its  maw,  in  which  ease  he 
becomeslhe  proprietor  of  the  pearl,  although 
he  baa  not  actually  laid  his  hands  upon  it, 
nor  knows  of  its  being-  in  the  fish's  oelly. " 
And  it  is  further  to  bo  obaerved,  that  if  the 
first  grantee  shuutd  have  sold  his  lands,  yet 
he  does  not  forfeit  his  rif^ht  lo  any  Eanz,  or 
buried  treasure,  which  may  be  afterwards  dis- 
covered there,  as  that  does  not  form  a  part 
of  the  soil,  like  mines,  which,  as  bein);  a  con- 
stitutent  portion  of  it,  upon  a  transfer  by 
sale  become  the  property  of  the  purchaser. 
And  if  the  first  p'antee  be  unknown,  in  this 
case,  according-  tu  the  opinion  of  the  learned, 
the  four-fifths  go  lo  him  who  was  the  first 
known  proprietor  from  the  period  of  the 
establishment  of  the  JIussulnian  faith,  that 
is  to  say,  him  beyond  whom  no  antecedent 
pniprietoT  can  bo  discovered.  —  And  if  the 
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money,  in  this  case  (acoordinjf  to  the  Zahir- 
iiawayet)  it  in  to  be  considered  as  of  the  former 
class :  some,  however,  have  ohseryed  that, 
in  modem  times,  it  is  held  as  Mussulman 
coinaf{:e. 

()f  Viinea  or  buried  treasure  found  in  a 
foreign  country,-  If  a  Mussulman  pro  under 
protection  into  a  foreig-n  country,  and  there 
iind  a  Riku2  within  the  house  of  an  infidel, 
wlicther  it  be  a  Mad  in  or  a  Kanz,  let  him 
deliv<T  the  sumo  up  to  the  proprietor,  in 
order  that  treac?h«Ty  and  breach  of  faith  may 
not  )>e  induei^  ;  bceuust;  whatsoever  is  in  that 
country  f>elonfCH  of  ri^lit  to  the  pjople  of  it : 
but  if  ne  were  to  find  the  Uikaz  in  the  open 
country  or  desert,  it  Ix'lonfrs  to  him^  no  per- 
Htm  havinff  any  exeluHive  rifrht  in  it  so 
as  U)  make  his  appropriation  of  it  an  act  of 
treachery  :  and  here  the  iifth  would  not  be 
due  ;  as  treasure,  thus  found,  does  not  bear 
Uh!  construction  of  plunder,  the  person  who 
iinds  it  standing  as  a  thief,  and  not  as  a 
warrior. 

PrcvinuH  stones  not  subject  to  impost, — No 
fifth  is  due  upon  turri noises,  such  as  are 
found  in  mount aintms  places;  because  a  tur- 
quiH(!  is  a  stone ;  and  the  prophet  has  said, 
**  (ipon  stones  there  shall  be  no  Kjiams." 

Quicksilver  subject  to  impost  of  a  fifths 
but  not  nearls  or  amber, — Lpon  quicksilver 
there  isauea  fifth,  aocordinpf  to  Haneofa,inhis 
last  opinion  recorded  upon  this  subject:  con- 
trary to  the  opinion  of  Aboo  Yoosaf. — Upon 
pearls  and  amber  there  is  no  fifth  due,  ac- 
cnrdinjyr  to  Haneefa  and  Mohammed. — Aboo 
Yoosaf  maintains  that  upon  those,  as  well 
as  upon  all  f^ems  procured  from  the  sea,  there 
is  a  fifth ;  because  Omar  used  to  levy  a 
fifth  upon  amber.— Haneefa  and  Mohammed 
ar^ue,  that  the  depths  of  the  sea  do  not 
come  under  tlie  description  of  parts  subju- 
Kuted  bv  conquest ;  and  hence  any  thmff 
proeureci  thence  cannot  bo  defined  plunder, 
althoufrh  it  should  consist  of  f^old  or  silver  ; 
and  the  case  of  Omar  levyinjf  a  fifth  upon 
amber  existed  only  where  that  article  was 
east  up  by  the  si>a  up<m  the  shores  ;  and 
here  also  tney  coincide  that  the  fifth  may  be 
levied. 

If  a  person  find,  in  common  prround,  a 
de])osit  of  chattel  property,  such  as  vessels 
or  cloths,  the  same  is  the  property  of  the 
tinder  ;  and  there  is  a  fifth  due  upon  it,  be- 
cause this  comes  under  the  description  of 
plunder,  the  same  as  gold  or  silver. 


CHAPTER  VI. 

OF  ZASAT  UPON  TITS  F£UIT8  OF  THE  EAETH. 

A  tithe  due  upon  the  product  of  lands 

watered  6y   natural  meant, — Upok  every 

Uiing  pfoduoed  from  the  ground  there  is  duo 

m  tentb,  or  tithe,  whidh  is  termed  Ashar ; 

ifc.  lAithef  the  loil  be  watered  by  the  annual 

Bttnrflow  of  great  rivera  (suoh  as  the  Oxus 

^HidBhylMMmii  or  by  periodical  rains;  except- 


ing the  articles  of  wood,  bamboos,  and  gran 
which  are  not  subject  to  tithe—This  is  accort 
ing  to  Haneefa.  The  two  disciples  say  tht 
titne  is  not  due  except  upon  such  things  8 
are  permanently  productive,*  which  are  sal 
ject  thereto,  provided  the  product  amount  t 
five  Wusks,  or  sixty  Saas ;  and  they  furthe 
'  hold  that  herbs  are  not  subject  to  tithe.  Froi 
this  it  appears  that  the  dillerence  of  opinio 
between  Haneefa  and  the  two  disciples  exiit 
with  respect  to  two  points  in  particular  ;- 
Fi£sT,  tne  specification  of  the  quantity  asi 
condition ;  Secondly,  that  of  permanency  ii 
the  subject.  The  argument  ot  the  two  dud 
pies,  with  respect  to  the  former  of  these,  i 
twofold  : — First,  the  prophet  has  ordainec 
that  there  should  be  no  Zakat  on  less  thti 
five  Wusks :  Secondly,  tithe  bein^  as  sdml 
to  render  it  obligatory  it  is  requisite  thd 
some  Nisab  be  ascertained  and  establishel 
so  as  to  confine  the  contribution  to  the  ricfa." 
The  argument  of  Haneefa  is  that  the  pml 
phct  ordained  that  an  Ashae  should  be  nc 
due  upon  every  thing  produced  from  t 
ground,  which  ordinance  is  general  in 
application,  and  without  any  specification 
quantity ;  and,  with  respect  to  the  ordinond 
quoted  by  the  two  disciples,  it  is  to  be  takd 
as  applying  solely  to  articles  of  commerom 
that  is  to  say,  that  '*  there  is  a  Zakat  upd 
those  articles,  as  merchandise,  where 
quantity  amounts  to  five  Wusks  ;*'  becat 
in  the  time  of  the  prophet,  fruits  were 
by  the  Wusk,  and  the  value  of  a  Wusk 
estimated  at  forty  Dirms,  so  that  the  vi 
of  five  Wusks  was  two  hundred  Dirms, 
amount  of  a  Nisab  in  estimated  property  }* 
and,  with  respect  to  their  second  argumc 
the  obligation  to  tithe  upon  the  fruits  of 
earth  is  connected  with  what  it  yields  oi 
without  respect  to  the  proprietor  (wh« 
it  is  that  a  tithe  is  due  upon  the  product  < 
Wokf -lands),  how,  therefore,  should  any; 
gard  be  had  to  the  description  of  the  ] 

grietor  as  being  rich }  And  hence  also  it  is  i 
[awlan-Hawl  is  not  requisite  in  the  pre 
case,  that,  having  been  established  for 
purpose  of  ascertaining^  increase ;  and  „ 
iruit  of  the  earth  does  itself  come  under  ttt 
description. — The  argument  of  the  two  diad 
pics,  with  respect  to  the  second  point  is,  thi 
the  prophet  has  ordained  that^  **  upon  vegi 
tables  (that  is,  herbs)  no  alms  are  dae;^ 
and  by  alms  is  here  to  be  understood  tithet 
as  Zakat  is  not  forbidden  here,  since  it  is  da 
provided  the  prtipcrty  amount  to  a  Nisab.-^ 
In  reply  to  these  observations,  the  argumenfl 
of  Haneefa  are  twofold ;— Fiest,  the  tradi 
tion  before  quoted ; — and,  with  respect  to  tkj 
ordinance  adduced  by  the  two  disciples,  it  i 
to  be  observed,  that  by  the  term  Sadk 
[alms]  there  menticmed,  is  to  be  understoa 
suoh  alms  as  are  taken  by  the  collector,  hi 
not  that  contribution  which  falls  under  th 
denomination  of  Ashar ;  and  in  this  Haned 
also  agrees,  that  the  collector  is  not  to  tak 


*  Such  as  fruit-trees. 
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f  Trom  mom  artideB  ; — ^Secokdlt,  articles 
»roduct  are  often  coltiTated  which  are 
yf  a  permanent  nature,  such  as  melons 
cucumbers;  and  these  are  the  increase 
le  earth  :  and  the  cause  of  obligation  to 
payment  of  Zakat  upon  land  is  increase ; 
nee  it  is  that  the  land  is  subject  to  tri- 
it  and  therefore  tithe  is  also  due:  but, 
i  respect  to  the  articles  of  wood,  bam- 
,  ana  jrrass,  the  ground  is  not  tilled  or 
tared  for  the  cultivation  of  them ;  nay, 
I  usual  to  dear  them  away  :-7yet,  if  a 
oa  were  to  till  the  ground  with  a  view 
be  culture  of  such  artides,  his  land 
Id  be  subject  to  til^e. 
tul  an  Kalf  tithe  vpon  the  product  of 
it  watered  by  artificial  means. — Land 
eied  by  means  of  buckets,  or  machinery,  or 
ering*camels,  are  subject  to  half  tithe,* — 
iffdiDg'  to  Haneefa  ana  the  two  disciples : 
le  latter,  however,  coincide  in  this,  under 
restriction,  conditional,  that  the  product 
of    a  permanent  nature,  and  that  the 
Dtity  of  product  amount  to  five  Wusks  ; 
fieas  Haneefa  does  not  specify  any  such 
iition. — ^The  reason  why  such  lands  are 
le  subject  to  half  tithe  only  is.  that  the 
ense  of  tillage  greatly  exceeds  that  of 
U  watered  by  rains,  or  by  the  periodical 
rflow  of  great  rivers. 
tuU  reepecting  land*  which  partake  of 
\  deteriptione, — With  respect  to  lands 
ered  a  part  of  the  year  by  rivers  and  a 
t  by  labour,  in  regulating  their  propor- 
L  of  impost,  regard  is  to  be  had  to  the 
Iter  poraon  of  the  year  ;  that  is  to  say, 
he  land  be  such  as  is  watered  by  rivers 
the  greater  part  of  the  year,  the  impost 
\  tithe  ;   but,  if  it  be  watered  for  the 
■ter  part  of  the  year  by  labour,  it  is  only 
f  tithe,  or  a  twentieth. 
LBOO  YoosAP  has  said  that,  upon  every 
ide  the  amount  of  which  is  not  estimated 
Wusks  (such  as  saflEron  and  cotton),  tithe 
hie,  provided  its  value  be  equal  to  that  of 
>  Wusks  of  an  article  of  the  lowest  value 
estimable  (such  as  millet  in  the  present 
les) ;   because  articles,   the   quantity  of 
ich  the  law  does  not  hold  to  be  estimable 
Wusks,  can  have  their  Nisab  ascertained 
7  by  estimation  of  the  value ;  as  is  the 
ewith  articles  of  merchandize. — Moham- 
1,  on  the  other  hand,  alleges  that  tithe 
lue  upon  those  articles,  provided  their 
intity  amount  to  the  number  five  of  the 
hett  standard  of  ascertainment  of  quan- 
r  with  respect  to  each ;  for  instance,  cot- 
is  weighed  by  Mans  and  Hamls,  each 
ni  containing  three  Mans;  a  Nisab  of 
Um  therefore   consists   of  five    Hamls : 
Inoo,  on  the  other  hand,  is  weighed  by 
IBS.  Astars,  Rutls,  and  Mans;    and  the 
ar  being  the  greatest  of  these,  a  Nisab  of 
Inm,  consequently,  consists  of  five  Mans 
ight. — ^The  reason  upon  which  Mohammed 
eeeds  herein  is,  that  the  Wusk  is  cou- 
nted the  stands^  of  estimation  of  Nisab 

!o  wity  a  twentieth  of  the  whole  product 


in  grain,  &o.  only  on  account  of  its*  being 
the  largest  standard  by  which  their  quan- 
tities can  be  ascertained ;  and  the  same 
principle  operates  with  respect  to  alloUier 
articles. 

A  tithe  due  upon  A<m«y  .•—Tithe  is  due 
upon  honey  where  it  is  collected  in  tithe- 
lands.  Shafei  maintains  that  nothing  is  due 
upon  honey,  because  that  is  an  animal  pro- 
duction, the  same  as  silk,  which  being  tithe- 
free,  honey  is  so  likewise. — The  arguments 
of  our  doctors  are  twofold :  Fiest,  the  pro- 
phet ordained  that  honey  should  be  subject 
to  tithe ;  Secondly,  bees  collect  their  honey 
from  blossoms  and  fruits,  which  articles 
being  subject  to  tithe,  it  follows  that  honey, 
whidi  is  extracted  from  those,  muit  be  so 
likewise :  contrary  to  the  case  of  silkworms, 
because  those  feed  upon  leaves  of  trees, 
which  are  not  subject  to  tithe.  Ifaneefa 
holds  tithe  to  be  due  upon  honey,  whetiiier 
the  (quantity  be  great  or  small ;  ne  not  re- 
garding Nisab  as  essential  in  this  article. — 
Aboo  Yoosaf  has  reported  it  as  an  opinion 
of  Haneefa,  that  the  Nisab  of  honey  is  to 
be  ascertained  by  estimate,  according  to  his 
general  tenet  upon  the  subject,  of  Zakat; 
and  he  further  says,  that  nothing  is  due  upon 
honey,  unless  the  quantity  amount  to  ten 
Eirbs  (a  £irb  being  fifty  Mans),  because 
this  was  the  rule  by  which  the  tribe  of  Syara 
paid  tithe  on  their  honey  to  the  prophet. 
Again,  it  is  related  as  an  opinion  of  Aboo 
Toosaf,  that  a  Nisab  of  honey  consists  of 
five  Mans.  According  to  Mohammed  the 
Nisab  in  honey  is  five  8irks  (a  Sirk  con- 
taining thirty-six  Rutls),  because  tJie  8irk 
is  the  largest  standard  of  quantity  in  honey, 
as  the  Wusk  is  in  grain.  And  the  same  of 
sugar-cane ;  that  is  to  say,  according  to  Mo- 
hammed, tithe  is  due  upon  sugar-cane  where 
the  quantity  of  sugar  produced  from  it 
amounts  to  five  Sirks. 

And  upon  wild  honey  and  fruits : — HoNET 
and  fruits,  collected  in  the  wilderness,  are 
subjects  of  tithe.  This  is  the  doctrine  of  the 
Zahir-Rawayet. — It  is  related  as  an  opinion 
of  Aboo  Yoosaf,  that  nothing  whatever  is 
due  upon  such  articles,  because  the  occasion 
of  obligation  to  Zakat  is  the  land  being  of  a 
productive  nature,  which  is  not  the  case  in 
this  instance. — The  principle  upon  which  the 
Zahir-Rawayet  proceeds  nerein  is,  that  all 
that  is  required  to  constitute  land  being  pro- 
ductive, is  the  circumstance  of  its  afibrding 
produce  of  ansr  sort ;  and  produce  does  ap- 
pear in  the  articles  above  mentioned. 

And  upon  all  the  product  of  tithe  lands, 
indiscriminately : — Tithe  is  due  upon  all  the 
produce  of  tithe-lands  indiscriminately ;  nor 
is  any  deduction  to  be  made  on  account  of 
the  expense  of  men  or  cattle  employed  in 
tilling  those  lands,  because  the  prophet  has 
ordained  that  dues  should  be  different  in 
proportion  to  the  difference  of  expense,  and 
also  that  lands  watered  by  rain  shall  be  sub- 
ject to  tithe,  and  those  watered  b^  labour  to 
half-tithe ;  wherefore  the  deduction  of  ex- 
pense is  needless. 
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aesscdty  persons  of  the  Toqlkb  tribe,  atwo-  I  property  makta  no  ftluration  with  respect 
fold  Ashar,  or  fifth,  must  be  levitd  ;  and  in  those  rules  to  which  the  lands  are  subject, 
thla  all  the  doctors  agree.— It  is  recorded,  i  Land  devolving  from  a  Mttttutman  to 
however,  as  an  opinion  of  Muhammcd,  that  Ziiatnee  becomei  tiibject  to  tribute. — 1~ 
upon  tithe  lands  which  may  have  been  pur-  Mussulman  sell  his  lands  toa  Christian, 
chased  bv  a.  ToKlibec  of  a  Mussulmaa,  a  i  is  a  Zimmee  and  not  a  TogUbce,  and  tl 
■ioRle  titne  only  should  bo  levied ;  he  hold-  |  Christian  aforesaid  have  seizin  of  those '  ' 
iae  that  the  imposition  upon  lands  does  not .  Eanecfa  holds  that  tribute  is  to  be  coL__ 
suB'ur  any  alteration  in  consequence  of  a  i  from  the  same,  the  payment  of  tribute  beii 
ttansition  of  tiie  property.  1  a  consequence  of  infidelity.      According  i 

Cases  of  transition  of  property  in  ianrf  AbooYooeaf,  thedoubletithe  collected  Iha 
tulijecl  to  doable  tithe. — If  a  Zimmee,  or  in-  from  is  to  be  eipended  upon  the  objects 
fidel  subject,  purchase  land  of  a  ToElibee,  ttie  expenditure  of  tribute,  nhich  is  a  mo 
from  which  aouble  tithe  had  used  to  be  ccl-  of  adjustment  easier  than  that  of  thus  e 
lected,  tiiu  Zimmee  must  aliio  pay  double  |  changing  tithe  for  tribute.  Mohammed  hoi 
tiUie  upon  it.  In  this  all  our  doctors  coin- '  that  the  lands  remain  subject  to  tithe 
oide,  because  it  is  lawful  to  require  twice  as  before ;  and  he  moreover  maintains  that  I 
much  of  a  Zimmee  as  of  a  Mussulman, —  |  tithe,  collected  from  IhoBe  lands,  is  to  be  i 
whence  it  is  that,  if  such  an  one  were  to  plied  to  the  purposes  of  Zokat.— It  is  ta 
come  before  the  collector  with  merchandize,  {  observed  that,  if  a  Mussulman  were  to  li 
twice  aa  much  would  be  eiacted  of  him  as  j  those  landji  of  a  Christian  in  right  of  6h»l 
of  a  Mussulman.  Aud  the  same  rule  obtains  or  if  the  property  in  them  were  to  revert 
(that  is  to  say,  the  same  proportion  of  tithe  I  ihe  seller,  being  a  Mussulman,  on  occotut 
continues  to  be  imposed  upon  those  laniis)  the  sale  having  been  invalid,  in  either 
where  a  Mussulman  purchases  them  of  a  '  the  lands  remain  subject  to  tithe,  oh  bef__ 
Toglibee  1  or  where   a  Toglibeo,   being  the  .  in  the  iirst  instance,  because  the  Mussuln 

Kjprietor,  becomes  a  Mussulman.  Haneefa  aa  Shafee.t  must  efi'ect  his  purpose  hif  i 
Ida  this  oi>inion  in  all  cases,  whether  the  tainin;^  the  lands  in  right  of  BhB&) 
lands  had  oiiginHlly  belonged  to  a  Toglibee,  i  means  of  a  eoatraot  of  sale  with  the  p^ropr 
or  the  Toglibee  had  purchased  them  of  a  tor,  wherefore  the  traoeaotion  here,  inu 
Mussulman. — for  in  either  oaee  the  rule  of  amounts  to  his  purchasing  the  lands;  ■ 
double  impoBt  continues,  with  respect  to  in  the  seoond  instance,  because,  by  the  p 
tiem,  where  they  are  purchased  by  a  Mussul-  ,  perty  in  the  land  reverting  to  the  Mom 
man, — because  be  holds  double  impost  upon '  man  proprietor,  on  account  of  an  invalid 
those  lands  to  have  been  already  irreversibly   in  the  ssJe,  the  cose  remains  the  boi 

established,*   and,   consequently,   that   this  J  no  transfer  bv  sale  had  ever  been  — 

incumbrance  on  the  lands  devolves  to  the  moreover  the  Mussulman's  right  is  in  nol 
Mussulman  purchaser  along  with  the  pro-  '  gpect  affected  by  such  invalidity,  siuoe  il 
perty,  in  the  same  manner  as  obtains  in  the  proper  that  that  transaction  be  altogeti 
case  of  a  sale  of  tribute-lands.  AbooYoosaf  disregardodj  whenoe  the  case  remains' 
maintains  that,  in  the  case  here  recited,  a  j  game  as  if  no  sale  bad  ever  taken  place ;  l_ 
tbgle  tithe  only  is  to  be  collected  from  the  ,  for  all  these  reasons  the  land  will  oontn 
Mussulman  proprietor  ;  nor  will  the  lands,  I  suhjeot  to  tithe  as  before, 
whilst  in  his  possession,  be  sobjeot  to  any  .      .-        . 

further  impost,  since  the  only  principle  upon 
which  double  tithe  had  been  exacted  of  the 
Toglibee  was  the  infidelity  of  the  proprietor ; 
and  this,  upon  the  devolving  of  the  property 
to  a  Mussulman,  is  done  away.  Aboo  Yoosaf, 
'a  the  Eadooree,  has  further  said  that  (i 


of  a  Mtusvlman.  —  If 

convert  the  ground  of  his  habitation  inM 
garden,  Uie  same  having  been  his  origii 
property  (that  is  to  say,  he  being  the  ff^ 
grantee),   he  owes  tithe  upon   it  whera 


I  waters  it  with  tithe-water,  or  tribute  .._ 

'  he  waters  it  with  tribute- water,  becansa  tl 

,—,-■- '  landia  not,  in  its  original  description,  eitl 

B  as  that  here  re-  tithe-land ortribule-land.andin  suchgnw 

cited.    Our  authorj  however,  remarks  that  the  mode  of  watering  is  the  standard  of  I 


LB  most  certain  tnat  Mohammed  coincidi 
entirely  with  Haneefa  in  his  general  princi- 
ple, that  the  impost  upon  the  land  continues 
as  before ;  but  ho  [Mohammed]  carries  this 
still  farther;  for,  as  where  a  Mussulman  pur- 
chases lands,  subject  to  double  impost,  of  a 
Toglibee,  the  same  continues  upon  him,  so, 
if  a  Toglibee  were  to  purchase  lands  of  a 
Mussulman,  subject  only  .to  single  impost. 


By  origin&l  oompaota  between  the  Mus- 
■nd Toflibeea.  Thisisexpreaaedat 
der  tha  head  of  Beyir. 


expense  of  cultivation. 

Cast  of  a  Majooi.  ~  A  MajoosJ     . . 
owe  either  tithe  or  tribute  for  his  habilatit 
because  Omar  exempted  dwellii^t 

impost.     But,  if  the  Majooa  were  t 

the  ground  of  his  habitation  into  a  gudi 


*  Neighbourhood,  or  comanction  of  pa 
perty,  which  gives  a  right  of  pre-emption., 

t  The  person  in  whom  ihe  right  of  ptj 
emption  lies.  : 

i  Heaoiug  a  worshipper  of  fire ;— a  Ma|( 


■Chap.  VU.)  ZAJ 

ibnte  npon  the  rame,  although  lui 
leritwithtithe-wKter,  aa  he  ctmnot 
iny  obli^tion  to  pay  tithe,  because 
the  aenae  of  an  obUtioD  and  act  of 
hich  an  infidel  is  held  to  be  inca^- 
1  appointed,  theiefore,  to  pay  tn- 
b  ia  coDfortnable  to  hu  situatioD, 
aort  of  inflictioD.  Our  author  re- 
t  analogy  (from  tiie  opinion  of  the 
ea),  would  BiiggeBttbat  the  U^ji 


tP  THE  DISBTTSSBMENT  OF  ZAKAT,  AKD  OF 
THE  PEB80U9  TO  WHOBJt  USB  IT  IS  TO  BE 
AIPLIED. 


Pertont  to whate  ute Zakat itlobe applitd, 
—The  objoote  of  the  disburBement  of^Zakat 
are  of  eight  different  deBcriptions :  Fiebt, 
Fokeera;— Secobllt,  MiskBens:*— THiBDtr, 

,, oa-"-~— ™-— u"™   the  oollootor  of  Zakat,  (provided  he  be  not  a 

where  the  land  i*  coltiTated  with  ;  Hashimeet);  —Foubthlt,  Mokatiha,  (upon 
r ;  nnsle  tithe,  aooordint;  to  Mo-  '  whom  Zakat  is  bestowed,  in  order  to  enable 
and  aonble,  aecording  to  Aboo  them,  bf  fulfilling  their  contraot  of  Kitabat, 
.L *__  ..:_  .         1  *"  prooure  theirfreedom);— FiPTHLT.debtora 


ue,    Boconung  lo    aooo 
a  for  thia  have  been  re-  i 


B  of  God  t];~ Setenthlt,  Ibnut  ™.- 
uhb,  ana  oi  laaes  wmon  are  not  j  "b^^i  or  travellers  i'—Eiiid  Eiohtblt,  Howie- 
particular  authority  of  anyindivi-  ] futal-kallooh. j  AndthoseeightdeBoriptions 
lit  ia  termed  tithe- water  -,  and  the  i  we  the  original  objects  of  the  expenditure  of 
le  artificial  canala  and  aqueducta,  Zakat,  being  partiouiarly  specified  as  auch  in 
'      ■■      '■  '■*■       ■      ■       I   the  KoaiM;  and  there  are,  therefore,  no  other 

proper  or   legrol   object*  of  its  application. 
With  rcBpeot  to  tha  last,  however  [Mov  ' 


1  by  the  kiag;8  of  Ajim  (auch 
f  Tezdejird),  is  tribute-wBt«r. 
•  "'^      '  I,  caUed  the  Jrh( 


itbe-water,  according  to  Hoham-  '  futal-kaloob],  the  law  has  ceased  Ijd  operate, 

■o  likewise  is  the  Shyhoon,  and   "'"'""  '*■"  *" —    ~'  '"■ '""'    '" ' 

jlet[TigTii]  and  the  Firat  [Euph- 
luae  thoae  rivers  are  not  under  the 
>f  any  person  wbaterer,  noris  anv 
«1  to  an  exclusive  privilege  with 
Jiem,  wherefore  they  are  the  same 
t  aea.  Aboo  Yoosaf  considers  the 
all  those  rivers  as  tribute- water, 
ridges  of  boata  are  oooasioually 
ir  Ukem,  which  is  an  act  of  seisin, 
tat  tho*e  who  do  so  are  the  gnar- 
le  atream ;  and  hence  the  water  of 
ra   must   necessarily   be   deemed 


ipim  land  the  pronerii/  of  Toglih 
in/(in(».— THElands  o(  infanU  or 
the  Toglib  tribe  are  subject  to  the 
as  those  of  the  men  of  that  tribe  : 
ay,  npon  their  tithe-londa  is  im- 
ile  tithe,  and  upon  their  tribute- 
e  tribute ;  because  peace  was  made 
on  the  terms  of  double  contrihu- 
rposes  of  charity,  but  not  to  the 
the  state:  moreover,  the  lands  of 
1  infantB  or  women  are  subject  to 
he,  and  therefore  the  same  ia  to 
twofold  upon  the  lands  of  Toglib 
',  children. 

•□ntaina  of  pitch  or  bitumen,  or 
Jphur,  nothing  is  due  where  they 
in  tithe-lands,  because  those  pro- 
>  not  come  under  the  description  of 
at  of  the  earth  [vegetables],  but 
the  same  as  the  water  of  founlains,  I 
iBgoutof  its  boBum,  and  are  not. 
amy  impost.  The  proprietor  of! 
B,  however,  is  subject  to  tribute' 
r  eiist  in  tribute -lands;  but  this 
iderstood  only  provided  the  eon- 
1  be  capable  of  cultivation,  becanse 
tion  of  tribute  depends  npon  the 
of  the  land  being  ablo  tocoltiyate 


the  time   of  the  prophet,  because  hu 

used  to  bestow  Zakat  upon  them  as  a  bribe 
or  gratuity  to  prevent  them  from  molesting 
the  MusaulmoDS,  and  also  to  secure  their 
occasional  assistanoe  ;  but  when  God  gave 
strength  \o  the  faith,  and  to  its  followers, 
and  rendered  the  Mussulmans  independant 
of  such  assistance,  the  occasion  of  bestowing 
this  gratuity  upon  them  no  longer  remained ; 
and  all  the  doctors  unite  in  this  opinion. 

Definition  of  the  terms  Fakeer  and  Mit- 
keen.—'Bv  the  term  Pakeers  is  to  be  under- 
stood persons  possessed  of  property,  the  whole 
of  which,  however,  amounts  to  sumewhatless 
than  a  A'isab.  By  Miskcens  is  understood 
persona  who  have  no  property  whatever.  This 
Mmmont  upon  the  terms  Fakeer  and  Miskeen 
is  recorded  from  Aboo  Haneefa.  Some,  how- 
aver,  hold  the  reverse  description  to  be  true. 
AtloKatice  to  the  cuUector. — The  Imam  is 
to  allow  the  officer  employed  in  the  collection 
Lif  Zakat  as  much  out  of  it  as  ia  in  propor- 
tion to  his  labour  ;  as  much,  therefore,  is  to 
3e  allowed  as  may  suffice  for  himself  and  hie 
iBsistants ;  and  his  allowance  ia  not  fixed  to 
m  eighth.  Shafei  argues  that  Zakat,  being 
ippropriatcd  to  eight  different  objects,  be- 


,  the  distinction  between  tl 

r.wo  terms  is  tully  explained  in  the  definition 
uf  them  a  little  lower  down, 
t  A  descendant  from  the  tribe  of  the  pro- 

X  The  meaning  of  this  phrase  is  more  par- 
ticularly described  in  another  part  of  this 
chapter. 

§  The  translator  is  not  able  to  find  any 
3reciE>c  meaning  for  this  term  in  the  lexicons. 
B^  Enlliib  is  understood  an  Asil  Arbee,  or 
orinnal  Arabian  of  the  desert,  and  it  is  pro- 
bable that  some  tribe  of  these  is  alluded  to 
in  this  place. 
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lion  :  but  if  he  should  not  have  deliberated, 
or  if,  after  deliberation,  a  doubt  still  remain, 
the  Zakat  is  not  discharged,  unless  it  after- 
wards appear  that  the  recciyer  was  a  proi)er 
object  of  its  application. 

Unless  that  person  be  the  slave  or  Mokatib 
of  the  donor, — If  a  person  bestow  Zukat 
upon  anothtr,  and  afterwards  discover  that 
this  other  is  his  own  slave  or  Mokatib.  this 
is  not  held  to  be  a  dischar^  of  his  Zakat, 
because,  in  this  case,  there  is  no  transfer  of 
property  ^according  to  what  has  been  already 
remarked),  and  the  discharge  of  Zakat  rests 
upon  a  complete  transfer  of  it,  as  was  for- 
merl)r  explained. 

It  is  not  thought  proper  to  bestow  Zakat 
upon  a  person  possessed  of  a  complete  Nisab 
in  any  property  whatever,  such  an  one  being 
considered  as  coming  under  the  description 
of  Ghannee  [rich],  because  this  is  the  law 
term  for  any  one  possessed  of  a  Nisab  ;  but 
the  condition  on  which  any  person  is 
accounted  a  Ghannee  is,  that  the  Nisab 
which  constitutes  his  property  be  exdusiye 
of  all  demands  or  incumbrances  (such  as 
debts,  and  so  forth)  ;  and  on  this  precise 
quantity  of  absolute  property  no  Zakat  is 
legally  due  from  the  proprietor,  the  increase 
thereof  (understood  in  the  lapse  of  Hawlan- 
Ilawl)  being  a  condition  of  the  obligation  to 
Zakat. 

Other  persons  upon  whom  Zakat  may  he 
lawfully  hestotcea, — It  is  lawful  to  bestow 
Zakat  upoh  a  person  possessed  of  less  than  a 
Nisab,  cuthough  he  be  sound  in  body  and 
capable  of  labour,  because  such  an  one 
comes  under  the  descrii)tion  of  a  Fakeer, 
who  is  one  of  the  specitied  objects  of  its 
application,  and  also,  oecause  actual  neces- 
sity in  the  situation  or  circumstances  of  the 
object  is  difficult  to  be  ascertained,  and 
therefore  the  rule  is  restricted  to  that 
description  which  affords  argument  of  such 
necessity  ;  and  a  deliciency  in  worldly 
property,  to  the  amount  of  a  Nisab,  aftbrds 
sucn  argument  of  necessity  with  respect  to 
the  proprietor. 

If  a  person  were  to  bestow  to  the  amount 
of  two  nundred  Dirms,  or  upwards,  of  the 
Zakat  of  his  property,  upon  one  individual, 
such  a  procedure  is  abominable,  but  yet  is 
legal. — fitter  has  said  that  this  is  illegal ; 
because  in  the  act  of  bestowing  that  Quantity 
of  Zakat,  the  person  who  receives  it  oecomes 
a  Ghannee,*  which  would  induce  the  idea 
of  Zakat  being  bestowed  upon  a  Ghannee  ; 
but  to  this  our  doctors  reply,  that  the 
opulence  of  the  person  in  (question  is  an 
effect  of  the  gift  of  Zakat  to  him,  and  there- 
fore he  does  not  come  within  the  description 
of  a  Ghannee  until  after  it  has  been  bestowed, 
— yet,  where  discharge  of  Zukat  tends  to 
bring  any  one  within  the  description  of 
Ghannee,  it  is  abominable,  the  same  as 
prayer  when  performed  near  any  filth. 

*  Literally,  a  rich  person,  in  opposition  to 
Fakeer,  a  poor  person. 


Aboo  Haneefa  has  said,."  I  regard  it  u 
most  laudable  to  bestow  upon  a  Fakeeb, 
Zakat  to  such  an  amount  as  may  preclude 
him  from  the  necessity  of  begging  for  that 
day." 

Zakat  of  one  city  not  transferable  to 
another  except  in  certain  cases, — The  transfcf 
of  Zakat  from  one  city  to  another  is  abomin- 
able, it  being  rather  indispensable  that  the 
Zakat  of  every  city  be  bestowed  upon  the 
claimants  of  that  city ;  and  also,  because  in 
this  a  regard  is  had  to  the  rights  of  Joww 
[neighbourhood] : — and  hence  it  is  abomin- 
able in  men  to  transfer  the  Zakat  upon  thdr 
property  from  their  own  citv  to  another, 
except  either  for  the  use  of  tneir  relations, 
or  for  the  purpose  of  assisting  those  who 
may  be  in  greater  necessity  than  the  inhabi- 
tants of  their  own  city  ;  because  in  the  OM 
case  exists  the  pecubar  duty  of  oonsangoi- 
nity,  and  in  the  other  the  application  of 
relief  where  it  is  most  required.  —  Bat 
although  the  transfer  of  Zakat  &om  ona 
city  to  another,  excepting  for  the  purpoaei 
here  mentioned,  be  accounted  abominable, 
yet  it  amounts  to  a  valid  discharge  of  Zaka^ 
because  the  term  Fakeer,  mentioned  in  the 
sacred  writings  as  one  of  the  proper  objeeto 
of  the  application  of  Zakat,  is  not  local,  bot 
general. 


CHAPTER     VIII.  i 

OF  9ADKA-FITTIB.  ] 

Definition  of  the  term.—l^Y  Sadka-fitterM 
understood  the  alms  bestowed  upon  the  pofli 
on  the  Yd-al  Fittir,  or  festival  of  brMJoaf 
Lent. 

Obligation  'of  Sadka-fittin-SadkA-Mm 
is  incumbent  upon  all  free  Maaaolmini 
possessed  of  property  to  the  amount  oft 
Nisab  dear  of  incumbrance.  The  obligatioa 
to  Sadka-fittir  is  founded  on  a  precept  of  the 
prophet,  who,  in  a  discourse  upon  the 
festival  of  breaking  Lent,  said,  "  Let  eraj 
person,  whether  infant  or  adult  bestov 
[upon  the  poor]  half  a  Saa  of  wheat,  or 
one  Saa  of  uulet  or  of  barley.*'  This 
saying  is  recorded  by  Salba-Adwee,  bot 
being  of  the  class  of  Hidees  Ahaa,*  it 
establishes  only  a  moral  but  not  a  leligioiii 
obligation. 

Conditions  of  the  obliaation.—YnBEDOM.  is 
made  a  condition,  in  order  that  the  asngn-  ^ 
ment  [of  the  Sadka]  may  be  complete :  and 
Islam,  or  profession  of  the  faitn,  is  also 
made  a  condition,  in  order  that  this  dona- 
tion may  bear  the  construction  of  an  oblatioa 
and  act  of  piet>',  of  which  infidels  are  held 
incapable:  and  the  possession  of  a  Nisab  if 

*  The  singular  traditions ;— that  is,  those 
which  are  not  included  among  the  approved 
traditions,  and  therefore  are  not  suppoaed  to 
be  possessed  of  the  same  aathority. 
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lo  made  a  condition,  the  prophet  having 
-clared*  "  Alms  are  not  expected  to  be 
stowed  but  from  the  ability  of  the  rich." 
lafei   has   said  that  the   Sadka-fittir   is 
eambent  upon  every  person  who  possesses 
operty  to    the  amount  or  value  of  one 
y  a  snbaiatence  for  himself  and  famil^r ; 
t  the  above  preoept  of  the  prophet  is  in 
wf  a^:ainst  him. — It  is  to  be  observed  that 
alth  la  determined  at  the  rate  of  a  Nisab, 
lanae  that  is  the  standard  by  which  the 
r  memaazes  it ;  but  this,  with  the  reserve 
ita  beixig  exdasive  of  all  incumbrances, 
irhaterer  may  be  so  occupied  is  accounted 
i-exiateut ;  but  increase  in  it  is  not  a 
idition. — ^There  are  three  things  connected 
h  the  possession  of  a  Nisab,  such  as  here 
leribed  ;  Fulst,  prohibition  against  the 
eptanoe  of  alms ;   Secondly,  obligation 
perform  sacrifice ;  and  Tiurblt,  obliga- 
a  to  bestow  Sadka-fittir. 
Persons  upon  whom,  or  m  whose  behalf,  it 
meumhent. — ^The  Sadka-fittir  is  incum- 
tt  apon  every  individual  respectively,  Ebn 
lir  having  recorded  that  the  prophet  has 
stituted  Sadka-fittir  an  absolute  injunc- 
I  [FarzJ  upon  all  mankind,  and  both  sexes, 
idcriminately. 
T  is  incumbent  upon  a  man  to  discharge 

ISadka-fittir  in  behalf  of  his  children, 
ag  infants,  because  he  is  their  guardian, 
I  their  provision  Lb  a  debt  upon  him; 
erefore  the  accomplishment  of  their  duties 
Sadka  must  also  rest  upon  him,  this  being 
ksidered  as  a  part  of  their  provision.  Ana, 
the  tame  manner,  a  man  must  discharge 
»  Sadka-fittir  in  behalf  of  his  male  and 
nale  slaves,  he  being  their  guardian,  and 
eir  subsistence  depending  upon  him.  What 
here  advanced  proceeds  entirely  upon  a 
pposition  that  the  slaves  are  not  held  by 
3  proprietor  merely  in  the  way  of  traffick  : 
d  also  that  his  children  are  not  possessed 

any  independent  property;  for,  if  the 
Jdren  be  possessed  of  property,  their  Sad- 
-fitdr  is  to  be  discharged  out  of  that,  ac- 
"dinff  to  the  two  Sheicks.  Mohammed 
itradicts  their  opinion  in  this  instance, 
e  argument  of  uie  two  Sheicks  is  that 
;  lawgiver  has  considered  Sadka-fittir  the 
ne  as  Nifka,*  and  therefore  it  is  to  be  held 
such. 

Person*  upon  whom,  or  in  whose  behalf,  it 
not  incumbent. — The  Sadka-fittir  is  not 
rnmbent  upon  a  man  in  behalf  of  his  wife, 
^auae  his  power  of  guardianship  and  pro- 
don,  with  respect  to  her,  is  incomplete, 
iCe  a  husband  is  not  guardian  over  his  wife 
J  farther  than  respects  the  rights  of  mar- 
.get  nor  does  the  provision  for  her  rest 
GO  him  any  farther  than  with  respect  to 
d,  clothing,  and  lodging,  which  are  termed 
kwatib  (necessaries],  any  thing  beyond 
lieh  he  IS  not  accountable  for.— And,  in 
e  same  manner,  it  is  not  incumbent  upon 


*  The  snbsiatence  due  to  a  wife,  parent, 
ild,  and  other  leLatiiona. 


a  man  to  disburse  the  Sadka-fittir  for  his 
children,  being  adults,  although  these  form 
a  part  of  his  family,  because  he  is  not  in- 
vested with  any  authority  of  guardianship 
over  them. — But  yet  if  a  man  were  to  dis- 
burse the  Sadka-fittir  on  behalf  of  his  wife, 
or  adult  children,  without  their  desire,  it  is 
lawful,  on  a  principle  of  benevolence,  their 
consent  being  by  custom  understood. 

It  is  not  incumbent  upon  men  to  pay  the 
Sadka-fittir  for  their  Mokatibs ;  neither  is  it 
incumbent  on  a  Mokatib  to  pay  it  on  his  own 
account,  such  an  one  coming  under  the  de- 
scription of  a  Fakeer. 

JException, — It  is  incumbent  on  men  to 
pay  Sadka-fittir  on  behalf  of  their  Modabbirs 
and  Am-Walids,  as  being  invested  with 
complete  authority  over  them. 

^ot  incumbent  on  behalf  of  slaves  kept  as 
articles  of  traffick, — It  is  not  incumbent 
upon  men  to  pay  Sadka-fittir  on  behalf  of 
their  male  and  female  slaves  designed  for 
sale  as  merchandize.  Shafei  alleges  that  the 
Sadka-fittir  is  obligatory  upon  such  slaves, 
and  that  the  proprietor  is  to  pay  it  for 
them ;  and  that  the  Zakat  upon  them  is  due 
from  the  proprietor.  In  short,  Shafei  holds 
that  Sadka-httir  is  due  from  the  slave,  and 
Zakat  from  their  proprietor,  on  two  distinct 
and  separate  accounts;  and  consequently, 
that  this  does  not  induce  the  idea  of  a  repe- 
tition of  Sadka  upon  one  and  the  same  pro- 
perty :  but  with  our  doctors  the  obligation 
to  Sadka-fittir,  on  behalf  of  slaves,  is  held 
to  rest  upon  their  owner,  the  same  as  Zakat ; 
and  consequently,  if  the  payment  of  the 
former  were  incumbent,  it  would  admit  the 
idea  of  two  Sadkas  upon  one  property  within 
the  year,  which  is  illegal. 

Is  or  on  belialf  of  a  partnership  slave, — 
No  Sadka-tittir  is  incumbent  upon  any  of 
the  proprietors  on  account  of  a  partnership 
slave,  because  none  of  them,  individually,  is 
invested  with  complete  authority  over  him, 
nor  obliged  to  furnish  his  entire  provision. 
And,  in  the  same  manner,  no  Sadka-fittir  is 
incumbent  upon  any  of  the  proprietors,  on 
account  of  two  or  more  partnership  slaves, 
according  to  Haneefa. — Ihe  two  disciples 
have  said  that,  in  this  case,  Sadka-littir  is 
incumbent  upon  the  proprietors ;  but  in  such 
a  degree  only,  with  respect  to  their  shares, 
as  may  amount  to  a  complete  slave  or  slaves, 
and  not  to  any  fractional  part  or  portion  of 
them  :  for  instance,  if  there  were  nve  slaves 
held  in  partnership  by  two  men,  each  part- 
ner would  have  to  pay  Sadka-fittir  for  two 
slaves,  and  not  for  two  and  a  half.— Some, 
however,  have  said  that  the  two  disciples 
agree  with  Haneefa  in  their  doctrine  upon 
this  point,  because  the  share  of  each  partner, 
individually,  cannot  be  collected  into  any 
particular  slave  or  slaves,  until  a  partition 
take  place  of  the  partnership  stock,  and  con- 
sequentlj  none  of  them  appertains  to  either 
partner  m  particular. 

Incumbent  on  behalf  of  infidel  slaves, — 
It  is  incumbent  upon  Mussulmans  to  pay  the 
Sadka-fittir  for  their  infidel  slaves,  on  the 


authority  of  the  tradition  of  Balbt-Adwee,  i  Section. — 0/  M« 
klroady  quoted,  because  there  the  term  slaveB      and  of  t\»  Tim 

ia  uwa  Rent-rally,   and  ia  not  rKstrictivcly  '     Dittharqe. 
applied  to  Uusaulman  aluTes  :  moreover,  Id 
the  inkdttions  of  Ahbns,  it  appearo  that  the 

Erophet  Buid  *'  Render  SADKA-FinlB  on  bo- 
all  of  every   freeman,   and  also  of  every 
alave,  be  that  slavu  a  Chuistiaic,  a  Jew, 
1  PiGiK ; "   and  further,   it  is  ' 


of  itt  Obligalion  and  iU 

Proportion  of  Sadlia-fiUir,  and  tht  artickt 
■  ic/iieh  it  may  be  diicharged. — Tbb  meainit 
'  a  Sadka-littir  in  irheut,  or  flour,  or  bnn, 
'  in  dried  fruits,  is  on  half  Sao. ;  and  ii 
dates  or  barley  it  ia  ono  Saa,     The  two  dii- 


or  B  r*«*j.  -.  aim  luii-ucr.  ...  ."  ""i"."-- .  ^j  j^g  t^at  dried  fruita  aro  the  ume  u 
bent,  because  the  occasion  of  the  obligation  barky  in  this  respect :  and  there  ia  also  ou 
18  here  estabhshed,  aud  the  propnetor  [of  ,„di,ion  of  the  opinion  of  Hanecfa  to  tbi 
the  slave]  IS  capable  of  taking  upon  hm  the  I  g^^^  ^g.^t.-The  former  is  the  doctrineie- 
reaponaioility  lor  aucli  obligation,     onalei         ....      -  _     .  _.     .  . 

maintains  that,  in  this  instance,  no  Sadka- 
fittir  is  due,  hecaiue  the  obli^tion  to  Sadka- 
fittir  rests  upon  a  slave  himaelF,  and  not 
upon  his  owner ;  and  the  former  (in  the  ease 
here  supposed)  ia  incapable  of  such  obliga- 
tion, as  being-      '  '' ' 


and  bia  master  an  infidel, 
Badka-flttir  whi 

accordinjT  to  all  the   doctors ;   aooordinii 
our  doctors,  evidently,  because  they  bold  t 


corded  iu  the  Jama  Sagheer.  tSbafei  hji 
that  the  measure  of  a  Sadka-fittir,  in  all  thi 
articles  here  apecilied,  is  one  Saa ;  beouH 
Aboo  Seyid  Kadooree  remarks  that  thia  vm 
the  oil stomary  Sadka-fittir  in  all  articleiii 
the  time  of  the  prophet. — Our  doctors  rap- 
port what  was  before  advanoed  on  tw 
authority  of  the  tradition  of  Balba  AdwM, 
already  repeatedly  quoted  ;  and  the  doetriM 


er  an  inlidel,  in  tnis  oose  no   „r  ^^  „h„ig  „f  t^c  companions  (sueh  aa  tb 
rhatever  is  duo  for  such  slave,    gh„]f^  Kashidine  •  and  Sthers),  is  consossat 
.    .  "■!  ^\f  i""**""  '•  .t™"^ V 'i"?.!,     to  that  of  our  doctors :  the  tradition,  aH 

doctors,  evidently,  because  they  bold  the  ^f  ^.boo  Seyjd,  cited  by  Bhafei,  implies  w 
gntion  of  badka-fittir,  with  respect  V,  more  than  4at.  iu  the  time  of  the  prophA 
tte  slave,  to  rest  upon  the  master,  aod  hero  p^  j^  ^^w  aecuatoraed  to  rive  Mme£kf 
S.*?'-'"fc5  "  ""w  i?'ili'  ?».  ■  tT',^^  T  over  what  was  ohligatory.-The  two  disS 
Shafei,  bewuse   he  holds  the  obhpalion  to   ^i,  (i„  „       ^  of  their    opinion.  ^ 

mt  upon  the  slave  himself,  to  be  diBcharifcd,  dried  fruita  in  the  same  as  Wlev)  tint 
by  his  master  ;  end  the  master,  in  the  pre-  Khurms  [dried  dates]  is  one  species  otdiili 
sent  ease,  is  incapable  of  discharging  it,  as  ,  j^jt,     ^^  ^^      ^eini  considered  the  MM 


being  an  inlidel. 

Cage  of  a  ilace  »old 
tioit. — If  a  slave  he  sold  with 


I  of  op. 


bariev,  it  foQows  that  aU  dried  frnita,  H  > 
being  of  one  general  desoription,  should  b*  ' 
luhject  to  the  same  rule.    The  a^amentrf    : 


..  _  __.  .  ,  Bi^uj^m,  ^jj  ^uH  Bume  rule-      j.uu  ajiruiiieil 

opliim  to  o«e  ot  thci  part...,  tj.  wUra  or  th.  n.nMf.  i.,  tl.t  driid  frnit.  ud  Eita, 


1  this  case  the  Sodka-littir, 


I  corrcsponde__ , ..  _  _ 

m  .wu  ™ut«-uiur,  ™,r  eat  the  flour  of  wheat  with  ita  bran,  i 

«^  "="»""'  ■;-"  """•  ■»  S"™'?^'^;  fP""^  do  they  dried  fruit  with  its  core  or  stons: 

the  party  to  whom  he  may  ultimately  belong.  oo„trary  to  dates,  which  are   the   same  u 

Badka-httir  rests  with  the  party  in  whose  ^„j   the  bran  of  the  other  are  thrown  away. 

behalf  reserve  of  option  .was  made  a  con-  -BarUv-meal  is  the  same  as  barley ;  bat  it 

ditionbecouse%aiithonty  over  that  slave  i,  best  that,  in  discharging  the  S^ka-fittir 

IB  in  fact  vested  m  hiin.    aiafei  maintains  -^  t^e  flour  or  bran  of  either  bariey  or  wheat, 

that  It  rests  with  hira  who  has  poMt'sBion  in  attention  be  paid  to  the  value ;  that  ia  to  sty, 

the  interim,  whom  he  holds  t«  bo  the  pur-  jf    for  instance,  the  value  of  half  a  Saa  at 

^"if '«''.^    ■ '*  ^'i",.'        t       ?  ^"^"'^"'8  flour  be  equal  to  that  of  the  same  quantity 

Badka-fittir  is  one  of  the  rules  of  possession,  „f  „beat,  it  wUl  suffice  to  give  half  a  Su  of 

the  same   as  l^rnishing    subsistence. yOur  ^0^^,  but  otherwise  not ;  and  the  same  with 

doctors  argue   thot   the   possession  of  the  respect  to  barley-meal.-This  U  not  aotieed 

slave,  in  the  present  case,  is  a  matter  whieh  -^  [be  Jama  Sagheer,  because  the  %-«lue  of 

remains  m  suspense,   wnce,  if  he  to  whom  m^al  or  flour  does  not  commonly  fall  short 

lodiBBolvetho  „f  ti,at  of  the  grain,  but  rather   generally 

"  tie  eieeeda  it. 


iller ;  but,  on  tfie  other  hand,  if  be  confirm  i„  discharging  the  Sadka-fittir  with  . 

.e  sale    and  render  it  valid,  the  alavo  be-  regard  is  to  be  had  to  the  value  only  j  ti 

comes  the  ],ropcrty  ol  the  purchaser  from  approved  doctrine, 

the  penod  of  the  onginal  engagement ;  and  '^^■„b  half  Saa  no- 


the  I 


the 


.,       "       ,  .-  ".  •niiiiuii.  Liuanowmentioaedistobeai.    _ 

a  thus  remaining  in  suspfinse.    tained   by  weight,   aocordini  to   Haneefa; 

""»"'"""'  ■— ■  '■^-  '-  .ir...i„i=.  v„\A  ft,.*  i.  J.  *„i- 


that  which  depends  upon  such  possession  but  the  two  disciples  hold  Giat  it  ia  tobi 
must  remain  suspended  also;  contrary  to  the   aacertalQed  by  measure 

ease  of  Silka.  which  is  requisite  from  day  jj,  disehorging  the  Sadka-flttir.  flour  is 
to  day.  to  supply  the  wants  of  nature,  and  prefsrable  to  wl^at,  and  money  UprefeiabLs 
IS  consequently  incapable  of  such  auspen-  to  flour,  according  to  what  is  i«ooTded  from 
"""  ,,,^ti  .'5Jh''.^'i?J^,^„.-.=;^t„.i!  Aboo  Yooaaf  ;  becau«.  money  »ti.£a.  th. 


*  The  immediate  miommoxi  of  tlia  pnphat 
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tiofi  amply,  and  flour  most  readily : 
^  to  wheat,  which,  after  it  is  be- 
reqaires  to  be  made  flour  before  it  is 
le. — It  is  recorded,  as  aa  opinion  of 
kr  Ayamush,  that  wheat  is  prefer- 
ler  to  floor  or  money,  because  this  is 
lUy  admitted  to  be  a  proper  article 
sh  to  discharge  the  Sadka-fittir, 
oonceming  money  and  flour  there 
HUM  opinions. 

tea.  according  to  Aboo  Haneefa  and 
ned,  consists  of  eight  Ratls  *  of  the 
Irak. — ^Aboo  Yoosaf  has  said  that  it 
flye  Ratls  and  one  third ;  and  this 
the  doctrine  of  Shafei :  the  prophet 
said  *'  Our  6a a  is  smaller  than  that 
a." — ^The  argument  of  the  Tirrafinet, 
eaae,  is,  that  it  is  recorded  by  the 
,  that  he  performed  the  Woozo  by 
(which  is  two  Ratls),  and  the  Ohosl 
taa  (which  is  eight  Ratls) ;  and  the 
>mar  was  the  same :  moreover,  this 
small  compared  with  that  of  Hashi- 
lich  was  the  Saa  in  common  use, 
re  it  is  la^dul  to  regard  that  men- 
Q  the  tradition  aboye  quoted  as  the 
1  in  Sadka-flttir. 

of  the  commencement  of  the  obliga" 
*HE  obligation  to  the  performance  of 
ka-flttir  commences  with  the  dawn  of 
ning  of  the  festival  of  Fittir ;  that 
%  the  arrival  of  that  specified  period 
mdition   of  its   obligation,     ohafei 
that  the  obligation  commences  with 
iet  of  the  last  day  of  Ramzan :— and 
[dt  of  this  diflerence  of  opinion  is, 
(for  instance)  an  infidel  were  to  be 
Ai,  and  to  become  a  Mussulman, — or, 
Id  were  to  be  bom, — on  the  eve  of  the 
of  Fittir,  the  Sadka-fittir  would  be  due 
int  of  the  convert  or  the  child,  accord- 
ur  doctors;  but,  according  to  Shnfei,  it 
lot  be  due :  and,  on  the  other  hand, 
in's  child,  or  male  or  female  slave, 
»  die  on  the  last  night  of  Ramzan, 
ittir  is  incumbent  ui)on  him  on  their 
,  according  to  Shafei ;  but  it  would 
so,   according  to  our  doctors. — The 
nt  of  Shafei,  in  this  case,  is  that  the 
ittir   is  essentially  connected  with, 
irs  relation  to  Fittii  [the  act  of  break- 
fast], as  the  connection  of  the  terms 
;  and  the  sunset  of  the  last  day  of 
1  is  the  time  of  Fittir,  because  the 
ay  be  then  broken.  —  To   this   our 
reply,  by  admitting  that  the  Sadka- 
certainly  connected  with  the  act  of 
»ut  the   Fittir  has  reference  to  the 
id  not  to  the  night,  whence  it  is  that 
iod  is  expressed  by  the  words  Yawra- 
-  rday  of  breaking  fast],  and  not  by 
ros  Lail-al -fittir  [night  of  breaking 
ind  hence  it  follows  that  the  obliga- 


latl  is  about  fourteen  ounces, 
enlly,  the  two  extremes,  as  being  the 
and  youngest  of  the  three  orthodox 
. ;  namely t  Haneefa  and  Mohammed. 


tion  to  the  performance  of  Sadka-fittir  is 
connected  with  the  morning  of  the  festival 
of  Fittir,  and  not  with  the  eve  thereof. 

It  is  most  laudable  that  men  discharge  their 
Sadka-fittir  on  the  day  of  the  festival  of 
Fittir,  before  they  proceed  to  the  mosque  to 
perform  the  prayers  of  that  festival,  because 
the  prophet  aid  thus :  and  also,  because  the 
precept  regarding  Sadka-fittir  was  issued 
with  a  view  that  this  donation  might  relieve 
the  wants  of  the  poor,  and  thereby  enable 
them  to  enjov  the  festival,  and  to  unito  in 
the  duties  ot  it  with  a  cheerful  mind  ;  and 
the  design  is  best  answered  by  the  donation 
being  made  before  prayer. 

If  the  Sadka-fittir  be  discharged  previous 
to  the  day  of  the  festival  of  Fittir,  it  is 
lawful ;  because  the  discharge  of  an  obliga- 
tion, at  any  time  after  the  establishment  of 
the  cause  of  the  obligation,  is  legal,  in  the 
same  manner  as  that  of  Zakat  previous  to 
the  lapse  of  Hawlan-Hawl. 

If  a  person  were  not  to  discharge  the 
Sadka-fittir  within  the  day  of  the  &stival 
of  Fittir,  yet  the  obligation  still  continues, 
and  it  is  proper  that  it  be  made  good  aftor- 
wards,  because  the  obli^tion  of  it  is  imposed 
with  a  view  to  the  rehef  of  the  poor,  which 
object  still  remains:  contrary  to  sacrifice, 
the  obligation  to  which,  if  it  be  neglected  on 
the  Yawm-al  Nihr  [the  day  of  sacrifice,  being 
the  tenth  of  the  month  Zee-al  Hidjee],  drops 
altogether; — this  being  merely  an  act  of 
piety,  in  which  the  wants  or  rights  of  others 
are  no  way  concerned. 


BOOK   II. 

OF  NIKKAB,  OB  MARRIAGE. 

Definition  of  the  term. — Nikkau,  in  its 
primitive  sense,  means  carnal  conjunction. 
Some  have  said  that  it  signifies  conjunction 
generally.  In  the  language  of  the  law  it 
implies  a  particular  contract  used  for  the 
purpose  of  legalizing  generation. 

Chap.  I. — Introductory. 
Chap.  II. — Of  Guardianship  and  Equa- 
lity. 
Chap.  III.— Of  the  Mihr,  or  Dower. 
Chap.  IV. — Of  the  Marriage  of  Slaves. 
Chap.  V. — Of  the  Marriage  of  Infidels. 
Chap.  VI. — Of  Kissm,  or  Partition. 

CHAPTER  I. 

Forma  under  which  marriage  may  he  con- 
tracted.—Makishhqe  is  contracted, — that  is 
to  say,  is  effected  and  legally  confirmed,— by 
means  of  declaration  and  consent,  both  ex- 
pressed in  the  preterite,  because  although  the 
use  of  the  preterite  be  to  relate  that  which  is 
past,  yet  it  has  been  adopted,  in  the  law,  in 
a  creative  sense,  to  answer  the  necessity  of 
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tho  case.*— Declaration,  in  the  law,  Bignifies 
the  speech  which  first  proceeds  from  one  of 
two  contracting  parties,  and  consent  the 
speech  which  proceeds  from  the  other  in  re- 
ply to  the  declaration. 

Makkiage  may  also  he  contracted  by  the 
parties  expressing  themselves,  one  in  the 
imperative,  and  the  other  in  ike  preterite ; 
as  if  a  man  were  to  say  to  another  **  Contract 
your  daughter  in  marriage  to  me," — and  he 
were  to  reply  **I  have  contracted"  [my 
daughter  to  vou] — because  his  words  **  Con- 
tract your  aaughter  to  me"  are  expressive 
of  a  commission  of  agencv,  empowering  to 
contract  in  marriage ;  and  one  person  may 
be  authorized  to  act  on  both  sides  in  mar- 
riage (as  shall  be  hereafter  ex])lained);  where- 
fore the  reply  of  the  father,  "  1  have  con- 
tracted," stands  in  the  place  both  of  de- 
claration and  consent, — as  if  he  had  said  '*  I 
have  contracted,  and  I  have  consented.'* 

Makufage  may  also  be  contracted  by  the 
use  of  the  word  Nikkaii,  or  marriage, — as  if 
a  woman  were  to  say  to  a  man  *'  I  have  mar- 
ried myself  to  you  for  sucli  a  sum  of  money,''t 
and  the  man  were  to  reply  **I  have  con- 
sented :  '*  and,  in  like  manner,  by  the  word 
Tazweej,  or  contracting  in  mama^e,  as  if  a 
woman  were  to  say  to  a  man  **  I  nave  con- 
tracted myself  in  marriage  unto  you,"  and 
so  forth: — and  so  also,  by  the  word  Ilibha, 
or  gift,t  as  if  she  were  to  say  **  I  have  be- 
stowed myself  upon  you :  "  and  likewise,  b^ 
tho  word  Tamlet'k,  or  consignment,— as  if 
she  were  to  sav  **  I  have  consigned  myself 
over  to  you : '  and  so  also,  by  the  word 
Sadka,  or  alms-gift,  as  if  she  were  to  say  *'  I 
have  ^iven  mjrself  as  an  alms  unto  you." — 
Shafei  is  of  opinion  that  marriage  cannot  be 
contracted  except  by  tho  words  Nikkab  and 
Tazweej.  because  tlie  term  Tamleek  (for  in- 
stance) does  not  boar  the  construction  of  ma- 
trimony either  in  a  literal  or  metaphorical 
sense  ;— evidently  not  in  a  literal  sense^  this 
term  never  being  used  to  express  marriage ; 
nor  in  a  metaphorical  sense,  because  a  me- 
taphor is  to  be  understood  in  a  particular 
sense  onl^  from  the  propriety  of  its  applica- 
tion, which  is  not  the  case  nere,  the  terms 
Nikkah  or  Tazweej  implying  conjunction 
(as  was  before  observed) ,  and  between  the 
possessor  and  tho  possession  no  conjunction 
whatever  exists.  The  argument  of  our  doc- 
tors, in  this  case,  is  that  consignment  ope- 
rati|s  as  the  principle  of  a  right  to  a  carnal 
conjunction  in  the  subject  or  it,  in  virtue 
of  a  right  in  the  person  (as  in  the  case  of 
female  skves) ;  and  the  right  to  carnal  con- 
junction is  also  establishea  by  matrimony  ; 
wherefore,  as  marriage  and  consignment  thus 

•  Because   the  present  and  future  being 
expressed,  in  the  Arabic  language,  under 
one  form,  a  contract  expressed  m  the  present 
would  be  equivocal. 
f  MeAning  her  dower 
t  ThlUf  and  the  two  following  terms,  are 
iMPok  M  tn  used  where  the  woman  does  not 
^■fpnlAto  tny  dower. 


appear  to  be  both  principles  operating  to  the 
same  end,  the  latter  may  be  metaphorically 
taken  for  the  former. 

Mauriage  may  be  contracted  by  the  nseof 
the  term  Beeya,  or  sale  ;  as  if  a  woman  were 
to  sav  to  a  man  *'  I  have  sold  myself  into 
your  hands,"  and  this  is  approved,  because 
sale  operates  as  the  principle  of  a  right  in 
the  person, .and  a  right  in  the  person  is  the 
principle  of  a  ri^ht  to  carnal  conjunotioo* 
whence  the  propriety  of  the  metaphorical  ap- 
plication of  sale  to  matrimony. 

AccoaniyG  to  the  Rawayet  Saheeh«  mar- 
riage cannot  be  contracted  by  tiie  use  of  the 
term  Ijara,  or  hire — (as  if  a  woman  were  to 
say  **I  have  hired  myself  to  you  for  lo 
much;") — nor  by  Ihahit,  or  permission; 
nor  by  Ihlah,  or  rendering  lawful ;  nor  by 
Areet,  or  loan ;  none  of  these  operating  as 
the  principle  of  a  right  to  a  carnal  conjunc- 
tion.— Neither  can  marriage  be  contracted  by 
the  use  of  the  term  Waseeyat,  or  bequest ; 
because  bequest  does  not  convey  any  right 
of  possession  until  after  the  testator's  death ; 
— and  as  a  contract  of  marriage  in  express 
terms,  referring  the  execution  of  it  to  a  period 
subsequent  to  the  decease  of  either  of  the  par- 
ties, would  be  null,  so  also,  in  the  present 
case,  i  fortiori. 

3ru8t  be  contracted  tn  the  presence  of 
witnesses, — Marbiaoe,  where  both  the  par- 
ties are  Mussulmans,  cannot  be  contracted 
but  in  the  presence  of  two  male  witnesses, 
or  of  one  man  and  two  women,  who  are  sane, 
adult,  and  Mussulmans,  whether  they  be  of 
established  integrity  of  character  or  other- 
wise, or  may  ever  have  suffered  punishment 
as  slanderers.'^The  compiler  of  this  work  ob- 
serves that  evidence  is  an  essential  condition 
of  marriaf^,  the  prophet  having  declared 
'*  no  marriage  is  ^ood  without  evidenoe ;" 
and  this  precept  is  a  proof  against  Malik, 
who  maintains  that  in  marring  notoriety 
only  is  a  condition,  and  not  positive  evidence. 

Qualification  of  a  witness, — It  is  necessary 
that  the  witnesses  be  free,  the  evidence  of 
slaves  being  in  no  case  valid,  because  such 
are  not  competent  to  act  in  any  respect 
sui  juris :  and  it  is  also  requisite  that  uiey 
be  of  sound  mind  and  mature  age,  becanse 
minors  or  idiots  are  incapable  of  acting  for 
themselves;  and  it  is  likewise  necessary 
that  they  be  Mussulmans;  the  evidenoe  <n 
in&dels  not  being  legal  with  respect  to  Mus- 
sulmans. 

Persons  may  witness  a  marriage,  whose 
testimony  would  not  be  received  in  other 
cases,— LRU  sex  of  the  witnesses  is  not  an 
essential  condition  of  their  competency,  in- 
somuch that  marriage  may  be  lawfully  con- 
tracted in  the  presence  of  one  man  and  two 
women : — neither  is  the  integrity  of  the  wit- 
nesses an  essential  condition,  insomuch  that 
(according  to  our  doctors)  a  marriage  is  valid 
if  contracted  in  the  presence  of  two  Fasiks, 
or  unjust  persons.* — Shafei  maintains  that 

*  The  word  Fasik,  which  throughout  this 
work  is  used  in  oontradistinotion  to  Adil,  has 
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itefifiity  of  the  witnesses  is  an  essential 
tkn.  beoanse  evidence  is  entitled  to  re- 
oe  said  leepeot,  the  prophet  hayinjr  said 
leTerenoe  to  witnesses ;"  and  Fasiks 
it  DToper  objects  of  such  reyerence,  but 
r  the  reTerse. — ^To  this  onr  doctors  re- 
st Fasiks  aie  competent  to  act  for  tiiem- 
,  and  of  oonrse  competency  in  evidence 
alao  aippertain  to  tnem,  since  they  are 
teapacitated  from  acting  with  ren>ect 
lers ;  a  Fasik,  moreover,  is  capable  of 
ig  the  office  of  a  Saltan  or  an  Imam, 
w  it  foUows  that  he  is  also  capable  of 
ing  a  Kazee,  or  a  witness. — A  person 
AS  suffered  punishment  for  slander,  as 
still  possessed  of  general  competency, 
>  capable  of  bearing  witness,  so  far  as 
y  respects  declaration  and  consent  in 
mony,  but  no  farther,  there  being  a 
ve  prohibition  to  the  reception  of  such 
ton  s  evidence,  which,  however,  admits 
seption  in  the  present  case,  like  that  of 
persons,  or  of  the  children  of  the  parties, 
(  evidence,  although  not  admissible  in 
ther  case,  is  yet  allowed  in  marriage. 
\4iels  may  witnesn  the  marriage  of  an 
(  woman, — If  a  Mussulman  marry  a 
9  infidel  subject  in  the  presence  of  two 
nfidel  subjects  it  is  lawiul,  according  to 
Yoosaf  and  Haneefa.  Mohammed  and 
maintain  that  it  is  not  lawful,  because 
testimony,  with  respect  to  decUuration 
>nsent  in  marria^,  amounts  to  evidence, 
be  evidence  of  infidels  regarding  Mus- 
ns  is  illegal :  whence  it  is  the  same  in 
s  if  they  naa  not  heard  the  declaration 
onsent  of  the  parties.  The  argument 
I  two  elders,  in  reply  to  this  objection, 
at  evidence  is  required  in  matrimony, 
ith  any  view  to  the  ascertainment  of  a 
of  property  (such  as  dower),  but 
f  in  order  to  establish  the  husband's 
of  cohabitation,  which  is  in  this  case 
»ject. 

negotiator  of  the  contract  may  also,  in 
n  cases,  be  a  witness  to  it, — If  a  man 
another  to  contract  his  daughter 
'  an  infant)  in  marriage  to  a  third 
I,  and  the  other  should  accordingly 
kct  his  daughter,  upon  the  spot,  to  the 
person,  in  the  presence  of  the  person 
iring,  and  the  act  be  witnessed  by  onlj 
>rson  besides  these  two,  the  marriage  is 
I ;  because,  in  this  case,  the  father,  as 
upon  the  spot,  is  considered  as  the 
.  contractor  of  the  marriage  [on  behalf 
s  daughter] ;  wherefore  the  second 
I  stands  merely  as  the  negotiator  of  the 
let,  and  of  course,  not  appearing  as  a 
in  ity  is  a  competent  witness  with  the 


ore  been  rendered,  in  the  translation, 
t,  which  is  indeed  the  most  common 
tstion  of  the  word  ;  it  must,  however, 
derstood  to  relate  to  a  person  who  neg- 
leooTom  in  his  behaviour  and  dress,  and 
liber  inferior  points,  rather  than  to  one 
I  aetnsUy  known  to  be  dishonest. 


other.  But,  if  the  father  of  the  infant  afore- 
said should  go  away,  and  be  not  actually 
present  at  the  execution  of  the  contract,  the 
marriage  would  be  null ;  because  the  father, 
as  not  being  present,  cannot  be  considered 
as  the  contractor,  that  appellation  properly 
applying  to  the  other-y-wno  appears  to  act, 
in  his  absence,  as  his  matrimonial  agent 
on  his  daughters  behalf;  consequently  here 
would  be  only  one  competent  witness  present, 
and  one  evidence  is  not  sufficient ;  whence 
the  marriage  would  be  iUegal.— And  the  rule 
is  the  same  where  a  father  matches  his 
daughter  (being  an  adult),  at  her  desire,  in 
the  presence  of  one  other  witness ;  that  is  to 
say,  if  the  daughter  be  herself  present  at 
the  execution  of  the  contract  it  is  legal, 
otherwise  not. 

Section.— Of  the  prohibited  degrees  ;  that 
is  to  say,  of  Women  whom  it  is  lawful  to 
marry,  and  of  those  with  whom  Marriage 
is  unlawful. 

It  is  unlawful  to  marry  a  mother,  or  a 
grandmother,— A  man  may  not  marry  his 
mother,  nor  his  paternal  or  maternal  ^and- 
mother;  because  the  word  of  God  in  the 
Koran  says,  "  Youb  Ams  (that  is,  your 
mothers)  and  tou&  DAueHXEBS  are  for- 
bidden TO  Tou ;"  and  the  primitive  sense 
of  the  term  Ah  [mother]  being  origin  or 
root,  the  ^grandmothers  are  comprehended  in 
this  prohibition.  The  illegality  of  such  a 
connexion  is,  moreover,  supported  upon  the 
united  opinion  of  all  our  doctors. 

A  daughter  or  a  grand'daughter. — A  MAN 
may  not  marry  his  daughter,  on  the  autho- 
rity of  the  text  above  quoted,  nor  his  grand- 
daughter, nor  any  of  his  direct  descendants. 

A  sister,  a  niece,  or  an  aunt. — Neither 
may  a  man  marry  his  sister,  nor  his  sister's 
daughter,  nor  his  brother's  daughter,  nor 
his  paternal  aunt,  nor  his  maternal  aunt ; 
the  prohibition  of  such  in  marriage  being 
included  in  the  text  already  quoted. 

All  the  de^ees  of  aunts  are  also  included 
in  this  prohibition  ;  to  wit,  maternal  and 
paternal  aunts,  as  well  as  the  aunts  of  the 
father,  and  the  aunts  of  the  mother,  both 
paternal  and  maternal :— so  also  the  daugh- 
ters of  all  the  brothers ;  that  is  to  say,  of 
the  full  brother,  and  of  the  paternal*  brother, 
and  of  the  maternal  brother  ;  and,  in  like 
manner,  the  daughters  of  all  sisters,  to  wit, 
of  the  full  sisters,  and  of  the  paterual  sisters, 
and  of  the  maternal  sisters ;  because  the  terms 
Amma,  Khala,  Okh,  and  Okht,  which  occur 
in  the  passage  of  the  Koban  already  cited, 
apply  to  all  those  degrees  of  kindred. 

Or  a  mother-in-law, — It  is  not  lawful  for 
a  man  to  marry  his  wife's  mother,  whether 
he  may  have  consummated  his  marriage 
with  her  daughter    or  not,  the  Almighty 


•  By  the  terms  maternal  or  paternal, 
applied  to  brothers  and  sisters,  is  to  be 
understood  half-brothers  or  half-sisters  by 
the  father's  or  mother's  side. 
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having  prohibited  such  a  connexion  in  gene- 
ral terms,  without  any  regard  to  that  cir- 
cumstance. 

Or  a  step-daughter. — Neither  is  it  lawful 
for  a  man  to  marry  the  daughter  of  his  wife ; 
but  this  only,  provided  he  have  already 
consummated  his  marriage  with  the  latter, 
because  the  sacred  text  restricts  the  illegality 
of  this  union  to  that  circumstance,  w*nere- 
fore  mairiai^e  with  the  daughter  of  the  wife 
is  illegal,  where  carnal  connexion  has  taken 
place  with  the  latter,  whether  the  daughter 
be  an  inmate  of  the  husband's  Haram,  or 
not.  It  is  here  to  be  observed,  that  the  text 
in  the  sacred  writings  which  says  "  Youh 
woMEX    WHO    BESIDE    IN  YOUR  Harams, 

BEING  THE  DAUGHTERS  OF  YOUB  WIVES 
WITH  WHOM  YOU  HAVE  HELD  COHABI- 
TATIOy,     ARE      UNLAWFUL     TO     YOU,'*      haS 

merely  reference  to  custom,  and  does  not 
imply  that  the  residence  of  the  daughter 
in  the  man's  Haram  along  with  her  mother 
is  unlawful ;  for  it  is  usual,  when  a  man 
marries  a  woman  who  has  a  daughter  b^  a 
former  husband,  that  the  latter  accompanies 
her  mother  to  his  house,  and  is  thence  con- 
sidered as  one  of  his  Haram.* 

Or  a  step-mother,  or  step-grandmother.— 
It  is  unlawful  for  a  man  to  marry  the  wife 
of  his  father,  or  of  his  prrandfather,  God 
having  so  commanded,  saying  *'  Marby  not 

THE  WIVES  op  YOUB  PBOGENITORS." 

Or  a  daughter-in-law,  or  grand-daughter* 
in-law. — Neither  is  it  lawful  tor  a  man  to 
marr^  the  wife  of  his  son,  or  of  his  grandson, 
the  Almighty  having  said  **  Wed  not  the 

WIVES  OF  YOUR  SONS,  OR  YOUR  DAUGHTERS 
WHO  PROCEED  FROM  YOUR  LOINS." 

Or  a  nurse  or  a  foster-sister. — It  is  not 
lawful  for  a  man  to  marry  his  foster-mother, 
or  his  foster-sister,  the  Almighty  having 
commanded,    saying  "  Marry    not    your 

MOTHERS     WHO     HAVE     SUCKLED     YOU,    OR 

YOUR  SISTERS  BY  FOSTERAGE  ;"  and  the 
prophet  has  also  declared,  **  Every  thing  is 
nronibited  by  reason  of  fosterage  which  is  so 
oy  reason  of  kindred." 

Or  two  sisters. — It  is  not  lawful  to  marry 
and  cohabit  with  two  women  being  sisters, 
neither  is  it  lawful  for  a  man  to  cohabit  with 
two  sinters  in  virtue  of  a  right  of  possession 
[as  being  his  slaves],  because  the  Almightv 
hns  declared  that  such  cohabitation  with 
sisters  is  unlawful. 

Case  of  two  sisters. — If  a  man  marry  the 
sister  of  his  female  slave  with  whom  he  has 
not  cohabited,  such  marriage  is  approved, 
the  contract  being,  in  this  case,  entered  into 
by  parties  competent  in  every  respect. — And 
this  marriage  being  legal  and  valid,  the  man 
must  not  afterwards  hold  any  carnal  cim- 
nexion  with  his  female  slave,  even  though 
he  should  never  consummate  his  marriage 
oamally  with    her   sister,   because  a  wife 


1^- 


Thui  observation  is  introduced  merely 
A  Tiew  to  exi»laiii  an  ambiguity  in  the 
vaftmd  to. 


stands  in  law,  as  a  Feemina  Fntuta:— 
neither  should  the  husband  indulge  in  the 
connubial  enjoyment  with  this  wife  until  he 
shall  previouslv  have  rendered  her  sister  [the 
slave]  unlawful  to  him,  and  relinquished  his 
right  of  cohabitation  with  her,  hj  sooie 
means  or  other,  such  as  emancipating  her, 
or  marrving  her  to  another  man,  in  order  to 
avoid  the  construction  of  cohabitation  with 
sisters ;  but  having  so  done,  he  may  after- 
wards cohabit  with  his  wife;  because  then 
no  breach  of  the  law  would  ensue,  since  a 
female  slave  is  not  held  in  the  law,  merely 
as  such,  to  be  a  Foemina  Fntuta. 

Another  ease  of  two  sisters,  — If  a  man 
should  happen  to  marry  two  sisters  by  two 
contracts,*  and  it  be  not  known  with  respect 
to  which  marriage  lirst  took  place,  a  sepa- 
ration from  both  the  sisters  must  ensue; 
because  it  is  evident  that  his  marriaige  with 
one  of  the  two  is  illegal,  but  it  is  impossi- 
ble to  ascertain  with  which,  by  reason  of 
ignorance  of  priority ;  nor  is  it  conceivable 
tliat  a  judgment  should  be  pronounced  lega- 
lizing the  marriage  of  either,  unspecified, 
since  the  marriage  of  both  remaining  un- 
ascertained, a  rule  to  make  the  same  valid 
would  be  illegal,  as  not  leading  to  any  good 
or  advantage;  for  the  advantage  proposed 
in  matrimony  is  procreation,  which  is  unat- 
tainable without  carnal  connexion  of  the 
parties ;  and  this  connexion  with  a  woman 
uiispecitied  is  inadmissible :  moreoyer,  allo«- 
in^r  the  marriage  to  be  valid,  it  would  be 
injurious  to  both,  as  laying  them  tinder  the 
matrimonial  restraints  without  the  advan- 
tage of  the  connubial  enjoyment,  which 
neither  coidd  legally  possess ;  for  all  which 
reasons  th>rir  separation  is  indispensable. 
And  in  this  case  each  sister  is  entitled  to 
receive  an  half  dower,  because,  if  either 
could  have  been  proved  to  be  first  married, 
she  would  have  had  a  claim  to  her  full  dower, 
but  the  priority  of  marriage  of  either  remain- 
ing unascertained,  the  dower  is  thus  divided 
between  them. — Some  have  said  that  this  is 
only  where  each  of  the  sisters  respectively 
maintains  the  priority  of  her  marriage  with- 
out either  being  able  to  adduce  any  proofs; 
but  that  where  they  both  declare  their 
ignorance  of  such  priority,  nothing  what- 
ever is  to  be  paid  to  either,  until  such  time 
as  both  agree  to  receive  an  half  dower, 
as  above,  because  that  is  due  to  them  in 
virtue  of  a  priority  unascertained,  where- 
fore it  is  necessary  either  that  each  should 
respectively  maintain  her  priority,  or  thst 
both  should  agree,  as  above,  lie  fore  anv 
decree  for  payment  of  an  half  aowcr  to  eacn 
should  be  passed. — Rut  if  each  sister  main- 
tain her  priority,  and  both  produce  equal 

*  This  doubtless  supposes  a  case  where  a 
man  is  contracted  in  marriage  through  the 
agency  of  others  empowered  by  him  for  that 
purpose  (as  shall  be  shown  in  an  ensuing 
chapter),  and  who  may  engage  in  the  oontnict 
without  his  immediate  knoidedge. 
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stand  as  snch.  And,  in  like  manner,  if  a 
man  enlxT  a  woman  in  ano,  some  have  said 
that  this  occasions  prohibition  from  aftinity, 
as  sucli  an  act  amounts  to  touchin)?  in  lu»t ; 
but  it  is  certain  tliat  this  docs  not  occasion 
prohibition,  because  the  carnal  conjunctirm 
of  the  sexes  docs  not  stand  as  procreation 
on  any  other  principle  than  as  it  may  be  the 
occasion  of  offspring,  which  it  cannot  i)ossibly 
be  from  the  performance  of  the  act  as  aboyo 
described. 

A  man  cannot  marry  the  sinter  (tf  his  re- 
pudiated wife  during  her  Edit, — Ip  a  man 
repudiate  his  wife,  cither  by  a  complete  or  a 
reversible  divorce,  it  is  not  lawful  for  him  to 
marry  her  sister  until  the  expiration  of  her 
Kdit.  — Shafei  maintains  that  it  is  lawful, 
because  by  either  of  those  forms  of  divorce 
the  former  marriage  was  completely  dis- 
solved, insomuch,  that  if  a  man  were  to  liave 
carnal  knowledge  of  his  repudiat<?d  wife 
during  her  Edit,  knowing  the  illegality  of 
the  same,  he  would  be  liable  to  the  punish- 
ment for  whoredom. — To  this  our  doctors 
reply,  that  whatever  the  nature  of  the  di- 
vorce may  have  been,  whether  reversible  or 
complete,  the  marriage  with  the  first  sister 
does  still,  in  fact,  continue  during  her  Edit, 
in  virtue  of  the  continuance  of  several  of  its 
effects,  such  as  maintenance,  and  custody, 
and  inability  to  marry  another  man ;  neither 
does  it  appear,  in  the  book  of  divorce,  that 
any  punisnment  for  whoredom  is  specilied  in 
the  case  of  the  husband  having  carnal  con- 
nexion with  his  repudiated  wife  within  the 
term  of  her  Edit ;  although,  according  to  the 
book  of  punishments,  he  would  incur  it, 
because  by  the  act  of  divorce,  the  husband's 
right  of  cohabitation  is  dissolved,  and  conse- 
quently any  subsequent  cohabitation  with 
her  would  bear  the  construction  of  whore- 
dom; but  yet  his  other  rights  are  not  dis- 
solved (as  was  above  observed),  wherefore,  if 
ho  were  to  marry  the  second  sister  before  the 
expiration  of  the  former^s  Edit,  it  would 
amount  to  a  marriage  with  two  sisters  at 
one  time^  which  is  forbidden. 

Marriage  with  slaves, — A  master  may  not 
marry  his  female  slave,  nor  a  mistress  her 
bondsman,  because  marriage  was  instituted 
with  a  view  that  the  fruit  might  belong 
equally  to  the  father  and  the  mother,  and 
mastership  and  servitude  are  contradictory 
to  each  other,  wherefore  it  is  not  admissible 
that  offspring  should  thus  bo  divided  be- 
tween the  master  and  the  slave. 

And  with  Kitubees, — Marriage  with  a 
Eitabeo  woman  is  legal,  according  to  the 
word  of  God,  "Women  are  lawful  to 
YOU,  SUCH  AS  ARE  Mahsanas  of  the  scrip- 
tural SECTS : ''  (the  term  Mahsana  does 
not,  in  this  passage,  imply  a  Muslamite,  but 


*  The  time  of  probation  which  a  divorced 
woman  is  to  wait  before  she  can  engage  in 
%  leooiid  mairiage,  in  order  to  determine 
whether  or  not  she  be  pregnant  by  the  for- 
8ee  Book  17.  Chap.  XU. 


merely  a  woman  of  chaste  repntation.*)— 
Free  Kitabee  women,  and  those  who  are 
slaves,  are  equal  in  point  of  matrimonial 
legality,  a^s  sliuU  be  demonstrated  hereafter. 
Ana  with  3£aJo()8ees, — It  is  unlawful  to 
marry  a  Majoosee  woman,  God  having  said 

**Ye     may     hold    CORRESPOKDE>'CE     "WITH 

THE  Majoosees  the  same  as  with  thb 
Kitabees,  but  ye  must  not  marry  tdfjs 
daughters,  nor  partake  of  their  sacri- 
fices." 

And  with  Pagans, — It  is  unlawful  to 
marry  a  Pagan  woman,  according  to  the 
words  of  the  Koran,  *•  Marry  not  a 
woman  of  the  rolvtheists  until  she 
embrace  the  faith. 

And  with  Subeans. — A  Mussulman  may 
marry  a  woman  of  the  Sabeans,  she  believ- 
ing the  scriptures,  and  professing  faith  in 
the  prophets ;  but  if  slic  worship  the  stars, 
and  beheve  not  in  any  of  the  tbvine  scrip- 
tural revelations,  it  isunlawfid  to  marr^  her, 
— such  being  idolators. — The  diversity  of 
opinion  whicn  is  recorded  between  Haneefii 
and  the  two  disciples,  originates  in  their 
different  ideas  with  respect  to  the  Sabeans ; 
each  arguing  according  to  his  own  premises, 
for  Haneefa  accounto  the  Sabeans  to  be 
Kitabees ;  whereas  the  two  disciples  oon- 
sidor  them  as  worshippers  of  the  stars. 

Marriage  during  pilgrimage, — It  is  lawful 
either  for  a  man  or  a  woman  to  marr^  duiing 
the  Ihramf  of  pilgrimage.— Shafei  alleges 
that  it  is  unlawful.  And  the  same  diffe- 
rence of  opinion  obtains  in  the  case  of  a 
MohrimJ  contracting  in  marriage  a  woman 
to  whom  he  is  guardian.— Shafei  supports 
his  opinion  upon  a  precept  of  the  prophet. 
'*  MoiiRiMS  marry  not,  nor  cause  to  marry. 
— In  opposition  to  this,  however  oar  docton 
produce  the  instance  of  the  prophet  himselt 
who  married  Meyemoona  whilst  he  was  a 
Mohrim ;  and  with  respect  to  the  traditionary 
precept  cited  by  Shafei,  as  above,  it  is  to  be 
regarded  as  solely  applying  to  the  act  of 
carnal  conjunction,  that  is  to  say,  the  word 
Nikkah§  in  that  sentence  is  to  be  construed 
into  Wuttee,|| — as  if  he  had  said,  *'  Let  not 
MonRiMS  hold  carnal  connexion,  nor 
MonRiMAS  admit  men  to  such  connexion." — 
This  indeed  is  rather  a  weak  comment,  since 
the  word  JNikkah  has  never  been  oonstraed 
into  the  admitting  of  man  to  the  commission 
of  the  carnal  act :  but  the  better  principle 
upon  which  to  answer  it  is  that  irom  the 
grammatical  construction  of  the  sentence,  the 


*  This  comment  upon  the  text  is  meant  as 
an  exception  to  the  general  definition  of  the 
term  Mahsana,  as  explained  in  the  laws  con- 
cerning slander.  Rook  VII.  Chap.  Y. 

t  The  period  of  the  pilgrims  remaining  at 
Mecca. 

t  A  pil^im,  whilst  he  remains  at  Heoca. 

§  Meanmg  conjunction  in  its  primitive 
sense,  and  marriage  in  ito  occasion^  sense. 

II  LateraUy  oonjnnotion,  but  generally  ap- 
plied to  the  oamal  act 
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this  case,  is  that  slavory  op^rat^s  to  the  pri- 
vation of  onf  half  of  thir  natural  priviligos 
and  enjttymi'nts,  and  the  h'eality  of  ti>ur 
wives  in  marrijipo  boinir  of  thin  doer ipt ion, 
it  follows  that  ihn  jirivilfsre  of  a  bluVi-  c*x- 
tfndr*  to  the  poss*'ssion  of  two  wives  only,  in 
ord«T  that  the  ditrnity  of  frct-dom  may  be 
duly  supported. 

A  man  hnrimj  the  full  jiumhrr  of  trtWs 
aVniCfH^  ran  not  warn/  during  tht*  iW/V  of 
onv  of  thrm,—lv  a  man,  haviup  four  wives, 
repuSiate  one  of  thnii,  it  is  unlawful  fi»r 
him  to  marry  any  other  woman  during  the 
term  of  that  wife's  Kdit.  whi-ther  the  divorce, 
under  which  she  stan<ls  repudiated,  be  re- 
ver>ible  or  eom])lete.  SliafeiV  doctrine  dif- 
fers from  tliis.  His  reaNoninir,  and  the  re- 
ply to  it,  are  the  same  as  in  the  ease  of  a  man 
marryinfr  a  sister  of  his  wife  during  the  term 
of  the  latter's  Kdit. 

A  man  matj  marry  a  woman  nregnant  hi/ 
irhoredum. — A  MAN  may  lawfully  marry  a 
woman  prefirnant  by  whoretlom,  but  lie  must 
not  cohabit  with  Iter  until  aftrr  her  delivery. 
— This  is  th**  doetrim*  of  Ilane^fa  and  Mo- 
hammed.—.\1h)o  Yi»osaf  says  that  a  marriaee 
made  under  sueh  a  cir(Mims!an<'e  is  invalid  : 
if,  however,  the  descent  of  ihr  Foetus  be  known 
ande^tablished,  the  mairiapeis  null,  aceord- 
injr  to  all  the  doctors. — The  ar^-ument  iiiMjn 
which  Aboo  Yo<waf  8up^K)rts  his  opinion  as 
above,  is,  that  the  illef^ality  of  the  marriajre, 
in  cases  where  the  pan*ntapre  of  the  Foetus 
is  established,  originates  pur»-ly  in  a  prin- 
ciple of  tenderness  towards  the  Fu?tu8,  and 
a  r\etu8  is  an  object  of  this  tenderness,  al- 
though it  be  bejfot  in  adultery,  since  it  is  in- 
nocent of  any  ottence  ;  whence  procuringr  the 
abortion  of  it  is  illegal ;  marriage,  therefore, 
with  a  woman  pregnant  by  adultery  is  invali<i, 
equally  with  one  when*  the  pareiitairc  of  the 
F(etus  is  ascertain<*d,  and  for  the  same  reason. 
Our  doctors,  upon  this  point,  arf^uc  that  the 
woman  is  lawful  in  matrimony,  on  the  au- 
thority of  the  sacred  writinirs,  the  Kouax 
Bayinir,  "All  womkx  are  lawkil  to  Yor, 

KXCKPTIXG  THOSE  WITHIN   THE  PUOnnUTKI) 

i)E(jREE.s  :**  and  the  prohibition  of  cohabita- 
tion until  after  deliverv,  is  merely  on  account 
of  the  impropriety  oi  sowinjr  seed  in  a  soil 
already  impreKuated  by  an(>tner,  a  prohibi- 
tion which  occurs  in  tlie  tra<litions.  AVith 
respect  to  what  Ab(M>  Y«)osaf  alleges,  that 
'*  the  illegality  of  the  marriajrein  east»s  where 
the  parentage  of  the  Ftvtus  is  established, 
originates  purely  in  a  principle  of  tenderness 
towards  toe  Foetus," — it  is  altogether  un- 
founded, because  the  nullity  of  the  marriage 
in  that  case  originates  in  a  regard  for  the 
right,  not  of  the  Foetus,  but  of  the  father. 

But  not  a  captive  taken  in  that  stat^. — It 
is  nnlawful  to  marry  a  woman  taken  in  war, 
being  pregnant  at  the  time  of  her  capture, 
beoanse  the  parentage  of  her  Foetus  is  ascer- 
tained.* 


*  As  necessarily  proceeding  from  some  one 
of  the  enem  J. 


A  man  cannot  contract  his  Am'Walid 
(bvintj  pregnant/  to  another. — Ir  a  man  con- 
tract his  Am- Walid,  who  is  pregnant  by  him, 
to  another  man,  it  is  null,  oeeaose  the  Am- 
Walid  is  accounted  as  the  Firosh  of  her 
master,  or  partner  of  his  bed,  insomuch  thai 
the  parentagit  of  her  child  is  established  br 
the  law  in  him,  independent  of  any  formil 
claim  or  acknowledgment  thereof  on  bis  part; 
wherefore*,  if  the  marriage  were  valid,  it  would 
induce  the  existence  of  a  right  to  cohabitatioi 
in  two  individuals  with  one  and  the  sams 
woman,  a  right  which  is  null,  as  it  would 
occasion  a  doubtful  parentage- 

Ohjection.— The  Am- Walid  being  de- 
clared the  Firash  of  her  master,  it  would 
appear  that  his  marriage  of  her  to  another 
would  not  be  legal,  altnough  she  were  not 
pn>gnant. 

JtErLV.— The  Firash  right  of  a  master  in 
his  Am- Walid  is  of  but  weak  consideration; 
whence  it  is,  that  if  he  were  to  deny  her 
child's  descent  from  him,  it  would  become 
bastardized  on  the  instant,  without  any  st- 
8t*veration.  His  Firash  right  in  her,  there- 
fore, not  being  of  any  account,  independent 
of  pregnancy,  is  not  prohibitory  to  her  ma^ 
riage,  unless  as  connected  with  that  circum- 
stance. 

Jittt  he  may  so  contract  his  enjoyed  femah 
slare. — If  a  man  have  carnal  connexion  with 
his  female  slave,  and  afterwards  contract  her 
in  marriage  to  another  man,  it  is  lawful ;  be- 
cause an  absolute  slave  is  not  accounted  ast 
Firash,  or  partner  of  her  master's  bed,  since, 
if  she  were  to  produce  a  child,  the  parentafs 
would  not  be  established  in  him  unless  hewers 
to  claim  it.— But  yet  it  is  advisable  that  dis 
master,  previous  to  contracting  her  to  another 
person,  suffer  one  term  of  her  courses  to 
elapse,  so  as  to  guard  atrainst  the  possibility 
of  his  seed  mixing  with  that  of  the  other.-— 
It  is  to  be  remarked,  in  this  place,  tiiat  the 
marriage  of  the  slave,  under  the  circom* 
stance  now  mentioned,  being  valid,  it  is  law* 
ful  for  her  husband  to  have  carnal  connex- 
ion with  her  immediately,  and  before  her 
purification  from  her  first  succeeding  courses, 
according  to  Haneefa  and  Aboo  i  oosaf. — 
Mohammed  alleges,  however,  tbat  it  will  bo 
laudable  in  the  husband  to  abstain  from  oai^ 
nal  connexion  viiih.  her  until  one  complete 
term  of  her  courses  shall  have  elapsed,  be- 
cause it  is  possible  that  there  may  remain  in 
her  womb  seed  of  her  master, — wherefore  it 
is  requisite  that  it  be  purified  of  that  seed, 
the  same  as  in  a  case  of  the  purchase  of  t 
female  slave.— The  argument  of  the  two 
Fllders,  in  this  case,  is  that  the  institute  of 
the  law,  legalizing  ner  marriage,  is  in  itself 
a  proof  that  her  womb  is  unoccupied,  as  tho 
law  does  not  admit  anj  nmrriage  to  be  legal 
but  under  that  supposition ;  wherefore  puri- 
fication, in  the  present  instance,  is  not  made 
a  rule,  either  laudable  or  injunctive :  con- 
trary to  a  case  of  purchase,  that  of  a  female 
slave  being  hold  lawful  although  she  be 
pregnant. 

If  a  man  marry  a  woman,  knowing  her  to 
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were  not  lawful  to  him  in  reality,  it  would 
occasion  a  contradiction  between  the  two, 
instead  of  obviating  a  contradiction:  con- 
trary to  a  case  of  property  claimed  generally 
(that  is  to  say,  without  any  mention  of  the 
cause  of  propriety),  such  as  if  a  man  were 
to  claim  a  female  slave  generally,  and  bring 
false  evidence,  and  the  Kazee  decree  the 
slave  to    the   plaintiff,  and  it  afterwards 
appear  that  tiie  witness  bore  false  testimony, 
— for  in  this  case  the  decree  has  authority  in 
appearance,  but  not  in  reality,  because  the 
causes  of  propriety  in  the  slave  are  several, 
such  as  sale,  purchase,  gift,  and  inheritance, 
and  regard  cannot  legally  oe  had  to  any  one 
of  these  as  being  prior  to  the  others,  since  no 
one  of  them  has  precedence  of  the  others, 
and  to  regard  the  whole  of  them  as  prior,  is 
impossible;   wherefore  the   decree   cannot 
possess  any  authority  [in  reality].    Observe 
that  the  previously  takinar  the  marriag^e  for 
granted,  as   a  matter   ot  necessity,  is  on 
account  that  a  decree  sig^nifies  the  promul- 
gation of  a  thing  which  is  established,  and 
not  the  establishment  of  a  thing  which  is  not 
established, — for,  if  it  were  not  previously 
taken  for  ^franted,  it  would  follow  that  a 
decree  signifies  the  establishment  of  a  thing 
which  is  unestablished,  wherefore  the  mar- 
riage is  necessarily  first  taken  for  granted  ; 
and  this  is  possible  in  the  case  of  a  claim  of 
marriage,    but  not  in   a   case  of  general 
propriety,  for  the  causes  of  propriety  there 
are  multifarious,  and  no  one  of  these  has 
priority  over  the  other; — in  such  a  case, 
therefore,  the  regarding  of  any  one  cause  of 
propriety  as  prior  to  the  others  is  impossible. 


CHAPTER  II. 

OF  GITASDIAirSHIP  AKD  EaUAUTY. 

An  aduU  female  mat/ engage  in  the  contract 
without  her  guardian's  consent — A  Woman 
who  is  an  adult,  and  of  sound  mind,  may  be 
married  by  virtue  of  her  own  consent,  al- 
though the  contract  may  not  have  been  made 
or  acceded  to  by  her  guardians ;  and  this, 
whether  she  be  a  virgin  or  a  Siyeeba.— This 
is  the  opinion  of  Haneefa  and  Aboo  Yoosaf, 
as  appears  in  the  Zahir  Rawayet.— It  is  re- 
corded, from  Aboo  Yoosaf,  that  her  marriage 
cannot  be  contracted  except  through  her 
guardian.  Mohammed  holds  that  the  mar- 
riage may  be  contracted,  but  yet  its  validity 
is  suspended  upon  the  guaraian's  consent : 
on  the  other  hand,  Malik  and  Shafei  assert 
that  a  woman  can  by  no  means  contract  her- 
self in  marriage  to  a  man  in  any  circum- 
stance, whether  with  or  without  the  consent 
of  her  guardians : — ^neither  is  she  competent 
to  contract  her  daughter  or  her  slave,  nor  to 
act  as  a  matrimonial  agent  for  any  one,  so  as 
to  enter  into  a  contract  of  mamage  on  be- 
half of  her  oottstitaent ;  because  the  end 
propoied  in  maniage,  is  the  acquisition  of 


those  benefits  which  it  produces,  e 
creation,  and  so  forth ;  and  if 
mance  of  this  contract  were  in 
committed  to  women,  its  end  m 
feated,  they  being  of  weak  reasoi 
to  flattery  and  deceit.— Mohami 
that  this  apprehension  is  done  a 
permission  of  the  guardian  beii 
requisite  condition. — The  reaso 
which  the  Zahir  Rawajet  proce 
case  is  that,  in  marrying,  the 
performed  an  act  affecting  hersel 
to  this  she  is  fully  competent,  as 
and  adult,  and  capable  of  dis 
good  from  evil,  whence  it  is  thi 
law  capacitated  to  act  for  herself 
ters  or  property,  and  likewise 
husband ;  neither  does  a  woman 
guardian  to  match  her  for  any  c 
than  as  she  may,  by  that  mean 
imputation  which  might  be  thro\> 
modesty  if  she  were  to  perform  t 
for  all  which  reasons  a  woman 
herself  in  marriage  is  valid,  ind 
her  guardian,  aluiough  it  shoul 
equal  match ;  but  yet,  in  the  lat 
giiardian  is  at  liberty  to  dissol 
riage. 

Unless  the  match  be  unequal 
corded  as  an  opinion  of  Haneef: 
Yoosaf,  that  the  marriage  is  ilh 
be  an  inequality  between  the  pt 
also  recorded  that  Mohammed 
adopted  the  sentiments  of  the 
upon  this  point,  and  agreed  wit! 
the  marriage  here  treated  of  is 
that  its  validity  is  not  suspend 
approbation  of  the  guardian. 

An  aduU  virgin  cannot  he  mar 
her  will,— 'It  is  not  lawful  for  a 
force  into  marriap^e  an  adult  vi 
her  consent.—This  is  contrary 
trine  of  Shafei,  who  accounts  an 
the  same  as  an  infant,  with  res 
riage,  since  the  former  cannot  \h 
with  the  nature  of  marriage  an; 
the  latter,  as  being  equally  unin 
respect  to  the  matrimonial  stat 
is  that  the  father  of  such  an 

Eowered  to  make  seizin  of  her  do 
er  consent. — The  argument  of 
is  that  the  woman,  in  this  case, 
a  Mokhatiba  (that  is,  subject  to 
gatory  observances  of  the  law,  i 
ing,  prayer,  and  so  forth),  wher( 
son  is  endowed  with  any  absolu 
of  guardianship  over  her :  conl 
case  of  infants,  over  whom  othe 
sarily  endowed  with  this  au' 
understanding  of  such  being 
whereas  that  of  an  adult  is  he 
in  consequence  of  her  having 
years  of  discretion ;  for,  if  it  wei 
she  would  not  be  subject  to  the 
of  the  law:  from  all  which  it 
this  woman  is  the  same  as  an  adi 
that  all  her  acts  with  respect  U 
are  good  and  valid,  ^e  same  as 
spect  to  property ;  neither  is  he 
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mends  as  laudable,  tlic  cono(-:ilnK'iit  of  forni- 
cation :  this,  however,  is  only  where  the  case 
is  not  of  a  verj'  notorious  nature ;  for  if  a 
woman  be  known  to  abandon  herself  t^)  for- 
nication publicly,  her  silence  would  not  be 
deemed  sufficient. 

Case  of  allegation  and  denial. — Ir  a  man 
should  say  to  a  woman,  **  You  have  heard  of 
your  bein^  contracted  to  me  by  our  friends, 
and  remamed  silent;*'  and  she  reply,  **Xo, 
I  refused  you,'*  or,  "I  dissented,"  her  de- 
claration is  to  be  credited. — Zifier  savs  that 
the  declaration  of  the  husband  is  to  be  cre- 
dited, on  account  that  silence  is  the  orif^nal 
state  of  man,  wherefore  the  person  who  ad- 
heres to  that  is  the  defendant ;  and  the  re- 
pulsion of  the  marriajfc  is  supervenient, 
wherefore  the  person  who  adheres  to  that  is 
the  plaintiff;  tne  case  is  therefon;  the  same 
as  where  a  person  enters  into  a  ecmtraet  of 
fialo  under  a  condition  of  option,  and  pleads 
a  rejection  after  the  time  of  option  haselapsed, 
and  the  other  denies  the  rejection, — for  in 
that  case  the  declaration  of  the  denier  is  to 
be  credit<.^d,  as  he  adheres  to  what  is  original, 
to  wit,  silence.  Our  doctors,  on  the  other 
hand,  say  that  the  husband,  in  the  present 
case,  on  account  of  his  plea  of  silence,  pleads 
the  obligation  of  the  contract  of  marriajjre, 
and  consequently  of  his  bein^:  the  proprietor 
of  the  woman's  person ;  ♦  and,  that  the  wife, 
by  pleading?  the  rejection,  sets  aside  the  claim 
01  ner  husband,  and  must  therefore  be  con- 
sidered as  the  defendant,  in  the  same  manner 
as  when  a  depositee  pleads  the  restoration  of 
a  deposit,  and  the  proprietor  of  the  deposit 
declares  that  he  had  not  n^turned  it  to  him ; 
because,  in  such  a  case,  the  declaration  of  the 
trustee  would  be  credited,  since  he  is  in  re- 
ality the  defendant,  although  in  appearance 
he  be  the  plaintiff,  for  he  frees  himself  from 
responsibility,  and  the  original  state  of  man 
is  freedom,  and  an  exemption  from  responsi- 
bility:— it  is  otherwise  with  respect  to  the 
case  of  a  condition  of  option  in  sale,  because 
the  obligation  of  a  sale  is  manifested  after  the 
lapse  of  the  time  of  option,  and  therefore^  the 
person  who  pleads  the  rejection  is  plaintiff 
both  in  reality  and  in  appearance.  But  licre, 
if  the  husband  should  produce  evidence  in 
support  of  his  silence,  the  marriage  becomes 
established:  if,  ho\vever,hehaveuoevidenee, 
tlum  an  oath  luust  not  be  imposid  upon  the 
wift*,  according  to  1  fane c fa. — This  is  one  out 
of  six  easfs  in  wliich  an  oath  is  incumbent 
upon  the  defendant,  ar-cordin:?  ^o  Ham  efa, 
in  opposition  to  the  opinion  of  {\\  -  two  dis- 
<"iplis  ;  as  will  be  fully  treated  of  under  the 
head  nf  sah^s. 

Infants  mat/  ho  contract rd  hi/  their  f/ifay^ 
dians, — TiTE  iimrriiigo  of  a  boy  or  girl  under 
n*?e,  bj  the  nuthorityof  their  pat^jrnal  kin- 
dred, li  lawful,  whether  the  girl  Ik^  a  virgin 
or  not,  the  prophet  having  declared  '*  Mar- 


•  Arab.  Booza,  f.^.  Oenitale  Mulieris.  The 
phrase  here  adopted  is  to  bo  thus  understood, 
m  marriage  and  divorce,  throughout. 


riage  is  committed  to  the  paternal  kindred." 
Malik  ttlhges  that  this  is  a  power  the  exerci« 
of  which  does  not  appertain  to  any  of  the 
kindred  except  the  father. — Shafei  maintains 
that  it  belongs  only  to  her  father  or  grand- 
father :  and  he  adds  that  this  privilege  dnes 
not  appertain  to  any  guardian  whatever  with 
respect  to  an  infant  Siyecba,  although  he  be 
her  father  or  her  grandfather. — Malik  argnes 
tliat  power  over  freemen  is  established  from 
necessity ;  but  in  the  present  instance  no  snch 
necessity  exists,  as  infants  ore  not  subject 
to  any  carnal  appetite ;  vet  it  is  vested  m  t 
father,  on  the  antnoritvof  the  sacred  writings, 
contrary  to  what  analogy  would  suggest  :— 
but  he  also  saj's  that  a  grandfather,  not  be- 
ing the  same  as  a  father,  is  not  to  be  included 
with  him.  Our  doctors,  on  the  other  hand, 
allege  tbat  the  guardianship  vested  in  a 
father  is  in  no  respect  contrary,  but  is  rather 
agreeable  to  analogy  ;  because  marriage  is  a 
point  which  involves  in  it  many  considera- 
tions, both  civil  and  religious ;  and  it  is  not 
perffet  unless  the  parties  be  equal  in  degree 
according  to  the  customary  acceptation ;  and 
this  equality  is  not  always  to  be  found;  where- 
fore authority  is  vested  in  the  father  to  con- 
tract his  children  during  their  minority,  le«t 
an  opportunity  of  marr^'ing  them  equally 
plight  be  lost. — Shafei  argues,  that  entrust- 
ing the  power  of  contracting  marriage  to  any 
others  than  the  father  or  p  rand  father  would 
be  oppressive  upon  the  child,  since  it  is  to  be 
supposed  that  no  others  arc  equally  interested 
in  its  welfare  or  happiness;  on  which  prin- 
ciple it.  is  that  kindred  of  a  more  distant  de- 
gree arc  not  empowered  to  act  with  respect 
to  the  property  of  infants,  a  matter  of  infi- 
nitely less  importance  than  their  persons,  and 
consequently  the  acts  of  such,  with  respect  to 
the  latter,  arc  unlawful  k  fortiori. — Our  doc- 
tors argue,  that  affinity  is  a  cause  of  affection 
in  other  relations  the  same  as  in  the  parents, 
and  in  whatever  degree  that  may  bo  defective, 
a  provision  is  made  against  any  evil  conse- 
quence, by  vesting  in  the  child  an  option  of 
acquiescence  in  the  match  after  puberty, 
which  aequiescenco  is  necessary  to  constitute 
its  validity :  contrary  to  the  case  of  nets  with 
respect  to  property,  because  these  are  capable 
of  ivpctition,  since  they  are  done  with  a  view 
to  the  acrjuisitiou  of  gain,  which  cannot  be 
obtained  l)ut  by  such  repetition ;  and  such 
beiu^  the  ease,  if  any  loss  should  happen  in 
the  ])roperty,  it  is  irretrievable;  wherefore 
atithority  to  net  in  respect  to  propertvis  use- 
less, nnl«'Ss  it  be  absolute;  and  absolute  au- 
thority cannot  be  established  where  there  i« 
an y  d  e fee t .  Th (j  ar g ument  of  Sha fei,  in  sup- 
port of  liis  second  ])roposition  (to  wit,  "that 
this  privilege  does  not  appertain  to  any  guar- 
dian whatever  with  respect  to  an  infant 
Siyeeba,  althouorh  he  be  her  father  or  grand- 
faiher"),  is,  that  her  becoming  a  Siyeeba  is 
to  be  considered  as  endowing  her  with  suffi- 
cient understanding  and  capacity  to  act  and 
judge  Jor  herself,  on  account  of  her  bein» 
thus  accustomed  to  male  society,  wherefore 
the  law  operates  upon  this  consideration, 
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after  maturity,  is  done  awajr  by  her  silence  ; 
but  the  right  of  option  of  a  man  is  not 
done  away  by  the  same  circumstance,  nor 
until  he  express  his  approbation  by  word  it 
by  deed,  such  as  preseutinjr  her  dower,  co- 
habiting with  her,  and  so  forth :  and  in  like 
manner  the  right  of  option  of  the  female 
after  maturity  (in  a  case  where  the  husband 
has  enjoyed  her  belbre  she  attained  to  that 
state),  is  not  annulled  until  she  express  ht.T 
consent  or  disapprobation  in  terms  (as  if  she 
were  to  say  "  1  approve,"  or,  **  I  disap- 
prove),*' or  until  her  consent  be  virtuully 
shown  by  her  conduct,  in  admitting  the 
husband  to  carnal  connexion,  and  so  forth. 

Degree  of  the  continuance  of  a  right  of 
option  after  maturitjf. — The  option  of  ma- 
turity of  a  virgin  is  not  protracted  to  the  end 
of  the  assembly  ;*  but  that  of  a  Siyeeba,  or  a 
youth,  is  not  annulUd  even  by  the  rising 
from  the  assembly,  because  the  option  of 
maturity  is  established  by  dissent,  on  account 
of  the  apprehension  of  the  ends  of  marriage 
being  defeated  ;  and  whatever  is  established 
by  dissent  is  annulled  by  assent,  on  account 
of  its  advantage  being  obtained ;  now  the 
silence  of  a  virgin  is  assent,  but  not  that  of  a 
Siyeeba,  or  a  youtli ;  wherefore  the  option  of 
the  former  is  annulled,  but  not  that  of  the 
two  latter : — moreover,  a  Siyeeba's  option  of 
maturity!  has  not  been  established  by  the 
act  of  her  husband,  as  is  evident;  and  a 
circumstance  which  is  not  established  by  the 
act  of  the  husband  is  not  restricted  to*  that 
assembly,  since  that  only  which  is  delegated! 
is  80  restricted,  as  shall  be  hereafter  demon- 
strated ;§  contrary  to  the  option  of  manumis- 
sion, as  that  is  not  annulled  by  silence,  but 
is  pn»tracted  to  the  end  of  the  assembly,  and 
annulled* by  the  rising  from  the  assembly, 
beca\ise  the  option  of  manumission  is  estab- 
lished by  the  act  of  the  master,  namely, 
emancipation;  and  hence  regard  is  had  to 
the  Majlis  in  this  case,  as  well  as  in  that  of 
a  woman  endowed  by  her  husband  with  an 
option  of  divorce. 

Separation  in  consequence  of  option  is  not 
divorce. — A  SErARATiO'  between  a  hu3band 
and  wife  in  consequence  of  option  after  ma- 
turity is  not  divorce,  from  whatever  side  it 
proceed,  because  it  may  with  propriety 
proceed  from  the  wife,  whereas  divorce  can- 
not. And  so  also,  separation  in  consequence 
of  option  after  manumission  is  not  divorce, 
for  the  same  reason. 

Rule  of  inheritance  in  the  marriage  of 
infants. — If  a  girl  who  has  been  contracted 
in  marriage  by  her  guardians,  as  already 
stated,  should  die  before  she  attain  maturity, 

*  Arab.  Mailis,  meaning  the  place  or  com- 
p>any  in  which  she  may  happen  to  be  at  the 
time  of  her  attaining  maturitv.  It  is  treated 
of  at  large  elsewhere.    Vide  Index. 

t  By  option  of  maturity,  and  option  of 
manumission,  is  meant,  option  of  acquie- 
seenoe  after  maturity,  or  after  manumission. 

i  Namely,  a  power  of  divorce. 

f  See  Book  of  Divorce,  Chap.  III. 


her  husband  inherits  of  her :  and,  in  like 
manner,  if  a  youtli  so  contracted  shoidd 
die  before  he  attains  maturity,  his  wife 
inherits  of  him; — and  so  also,  if  either 
should  happen  to  die  after  maturity,  with- 
out a  se])aration  having  taken  place  ;— 
because  the  marriage  contract  was  re^folar 
and  valid  ab  origine,  and  would  remain  so, 
until  dissolved  by  the  dissent  of  one  or  both 
of  the  parties  in  the  event  of  their  arriving 
at  maturity;  but  this  being  precluded  by 
the  demise  of  one  of  them,  the  marriage  con- 
tinues good  for  ever ;  and  consequently  oil 
the*  mutual  privileges  established  in  the 
parties  by  the  marriage  are  irreversibly  con- 
lirmed  by  the  decease  of  cither  of  them  :— 
contrary  to  the  case  of  a  marriage  contracted 
by  an  unauthorized  person,  where,  if  either 
of  the  parties  were  to  die  before  assent  being 
duly  expressed,  the  other  would  not  inherit; 
because,  in  this  case,  the  existence  of  the 
marriage  is  suspended  upon  the  consent  <^ 
the  parties,  and  is  consequentlsr  rendered 
null  by  the  demise  of  either  previous  to  the 
declaration  of  their  will  in  it ;  whereas,  in 
the  other  case,  the  decease  of  either  party, 
previous  to  maturity  or  separation,  as  afore- 
said, does^  not  annul,  but  rather  confirms 
their  marriage. 

Persons  incapable  of  acting  as  guardiaM 
in  marriage.— AxrrnoniTY  to  contract  othen 
in  marriage  is  not  vested  in  a  slave,  an 
infant,  or  a  lunatic,  because  such  persons, 
being  considered  in  law  as  incapable  of 
acting  for  themselves,  arc  incompetent  to 
exercise  any  authority  over  others,  a  fortiori: 
moreover,  this  authority  is  established  in 
guardians  and  others  out  of  tenderness  to 
persons  who,  from  their  situation,  require 
attention  and  care  (such  as  infants  and 
lunatics) :  but  this  would  not  be  manifested 
by  committing  the  execution  of  marriage, 
on  tlieir  behalf,  to  persons  of  the  above 
descrit>tions. 

Ax  intidel  cannot  be  vested  with  this  au- 
thority with  respect  to  a  Mussulman,  male 
or  i'eraale,  because  the  word  of  God  says 

**  II E    DOTH    NOT    ADMIT    INFIDELS    TO   AST 

CLAIM  UPON  iiELiEVERs;"  and,  if  this  au- 
thority were  vested  in  infidels,  it  would  be 
admitting  them  to  such  a  claim :  and  hence 
also  it  is,  that  the  evidence  of  infidels  re- 
garding Mussulmans  is  not  admitted ;  and, 
upon  tne  same  principle,  that  Mussulmans 
and  infidels  cannot  inherit  of  each  other. 

An  infidel  is  vested  with  this  authority 
with  respect  to  his  children  who  are  infidels, 
the  word  of  God  saying,  "  Infidels  xat 

EXEBCISE      AUTUORITr      OVER     INFIDELS;" 

whence  it  is  that  the  evidence  of  infideb 
regarding  infidels  is  admitted,  and  that  in- 
heritance obtains  among  them. 

Maternal  relations  may  act  in  defect  of 
the  paternal.— ly  defect  of  paternal  rela- 
tions, authority  to  contract  marriage  apper- 
tains to  the  maternal  (it  they  be  of  the  same 
family  or  tribe),  such  as  the  mother,  or  mater- 
nal uncle  or  aunt,  and  all  others  within  the 
prohibited  degrees,  according  to  Uaneefa, 
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Equalitif  nvcv88(ii'i/  in  viarrlage, — In  mai'- !  ever,  tbey  being  notorious  throiig^hout  Arabit 
riagc  rcjjiird  is  hud  to  equality,  because  llie  for  every  spt-ties  of  vice  ;  and  none  of  those 
proplK.'t  bus  eomniundi'd,  sayinf^,  "  Tukc  ye  buiore  inuutioaed  estcvin  them  as  upon  an 
eare  ibul  uoiiu  eoiitraet  women  in  luarria^^'e  equality  wiih  themst'lvcs. 
but  their  proper  yruurdiaus,  ami  that  they  h\i '  In  point  of  rvlitjion. — Mawalkes,  that  if 
not  bo  eoutraeted  ])ut  with  tiieir  equals ;.  to  say,  Ajiuis,  who  arc  neither  KooraiBhees 
and  also,  because  the  dc&irablc  ends  of  mar-  nur  Arab»,  are  the  equals  of  each  other 
rai^e,  such  as  cuhabitation,  society,  and  throughout,  regard  not  being  had  among 
frieudsliip,  cannot  be  completely  enjoyed  I  them  to  lineage,  but  to  Islum. — Thui  as 
exempting  by  persons  who  are  each  other's  Ajim  whose  family  have  been  Mussulmans 
cquuls  (according  to  the  customary  estiuia-  1  for  two  or  more  generations  is  the  equal  of 
tion  of  equality),  as  a  woman  of  high  rank  oue  descended  of  Mussulman  ancestors;— 
and  family  would  abhor  society  and  eohabita-   but  oue  who  has  himself  embraced  the  faith, 


tion  with  a  mean  man ;  it  is  requisite,  there- 
fore, that  regard  be  liad  to  i quality  with 
respect  to  the  husband ;  that  ib  to  say,  that 
the  husband  be  the  equal  of  his  v.ile  ;  but  it 
is  not  necessary  that  tlie  wife  be  the  equal  of 
the  liusbaud,  since  men  are  not  degraded  by 
cohabitation  with  women  who  are  their  in- 
feriors.—It  is  proper  to  observe,  in  this  place, 
that  one  reai>on  for  attending  to  equality 
in  marriage  is,  that  regard  is  had  to  that 
circumstance  in  contirining  a  marriage  and 
establishing  its  validity  ;  for  if  a  woman 
should  match  herself  to  a  umu  who  is  her 
inferior,  her  guardians  have  a  right  to 
separate  them,  so  as  to  remove  the  dishonour 
thi-j'  might  otherwise  sustain  by  it. 

In  point  of  tribe  or  family, — EQUALITY 
is  regarded  with  respect  to  lineage,  this  being 
a  source  of  distinction  among  mankind ;  thus 
it  is  said,  **  a  Xoorai&h  is  the  equal  of  a 
Kooraish  throughout  all  their  tribes;"  that 
is  to  say,  there  is  no  pre-eminence  among 
them,  between  Ilashmees  and  >iillees,  Teye- 
mees  or  Adwees ;  and  in  like  manner  they 
say,  **  an  Arab  is  the  equal  of  an  Arab.'* — 
This  sentiment  originates  in  a  precept  of  the 
prophet  to  this  ellect ;  and  hence  it  is  evident 
that  there  is  no  pre-emineueo  considered 
among  the  Kooraish  tribes:  and  with  re^pect 
to  what  Imam  Mohammed  has  advanced, 
that  **  pre-eminence  is  not  regarded  among 
the  KooiiAisii  tribi.s  or  families,  excepting 
where  the  sam<"  is  notorious,  such  as  the 
house  of  the  Khali Fs,"  his  intention  in 
this  exception  was  merely  to  sliow  that  re- 
gard should  be  liad  to  pre-eminence  in  tliat 
particular  house,  out  of  respect  to  the  Khila- 
fet,  and  in  order  to  suppress  rebellion  or  dis- 
affection ;  and  not  to  say  that  an  original 
equality  does  not  exist  throughout.  The 
Koorai.^hees  are  the  descendants  ot  >iazir,  son 
of  Kanaan,  as  is  universally  known. — ibn- 
Ilijr  has  said  that  the  Kooraishecs  are  de- 
see  nded  of  Kihr  the  son  of  ^[alik.  The  term 
Jvooraish  is  a  diminutive  of  Kursh,  which 
means  a  body  of  people,  or  congregation; 
and  this  appellation  was  originally  applied 
to  them,  because  tliey  wire  accustomed  to 
trader  lhrouy:li  dilleront  cities  and  countries, 
and  after  being  thus  seatLered,  used  to  re- 
assemble at  jMecea.  The  Arabs  are  those 
who  derive  their  descent  from  a  stock  an- 
terior to  Xazir,  or  (aecording  to  Ibn-Hijr) 
anterior  (o  Kihr. 

Tilt:  Ijiuno  i^ahala  trib(t  arc  not  the  equals 
of  Arabs  of  any  olher  description  wiiat^jo- 


or  he  and  his  father  only,  is  not  the  equal  df 
an  Ajim  whose  father  and  grandfather  wtre 
Mussulmans;  because  a  family  is  not  estab- 
lished under  any  particular  denominalioa 
(such  as  Mussulman,  lor  instance),  by  a  retro- 
spect short  of  the  grandfather. — This  is  the 
doctrine  of  Uaueefa  and  Mohammed.  Aboo 
Yoosaf  says  that  an  Ajim  whoso  father  is  a 
Mussidmanis  the  e(iual  of  a  woman  vhuM 
father  and  grandfather  are  Mussiilmans. 

Ax  Ajim  who  is  the  iirst  of  his  family  pro- 
fessing the  laith  is  not  the  equal  of  a  voman 
whose  father  is  a  Mussulman. 

//*  point  of  freedom. — EacALiTY  in  point 
of  freedom  is  the  same  as  in  ])oint  of  Islaio, 
in  all  the  circumstances  above  recited,  be- 
cause bondage  is  an  ellect  of  infidelity,  and 
the  properties  of  meanness  and  turpitude  are 
therein  found. 

In  point  of  character, — ll£aA.liD  is  to  be 
had  to  equality  in  piety  and  wtue,  accord- 
ing to  Ilaneefa  and  AIk)0  Yoosaf;  and  this  is 
a])proved,  because  virtue  is  ono  of  the  iint 
principles  of  superiority,  and  a  woman  de- 
ri>'es  a  degree  of  scandal  and  shame  from 
tlie  profligacy  of  her  husband,  beyond  nrhat 
she  sustains  even  from  that  of  her  kindred. 
— Mohammed  alleges  that  positive  equaUtr 
in  point  of  virtue  is  not  to  be  regarded,  as 
that  is  connected  with  niigion,  to  vhich 
rules  regarding  mero  worldly  matters  do  not 
api>ly,  excepting  where  the  party,  by  any 
bahc  or  degrading  misconduct  (such  as  a 
inan  exposing  himself  naked  and  intoxicatdi 
in  the  public  street,  and  so  foi'th),  may  haye 
incurred  derision  and  conti^mpt. 

In  point  of  fortune, — Equality  Ib  to  be 
regarded  with  respect  to  property,  by  which 
is  understood  a  man  being  possessed  of  a 
sutHcieiicy  to  discharge  the  aower  and  pro- 
vide maintenance ;  because  if  ho  is  unable 
to  do  both,  or  either  of  those,  he  is  not  the 
equal  of  any  woman ;  as  the  dower  is  a  con- 
sideration for  the  carnal  use  of  the  woman, 
tlie  payment  of  which  is  necessary  of  coarse ; 
and  upon  the  pro>'ision  of  a  support  to  the 
wife  depends  tJic  permanency  of  the  matri- 
monial connexion  ;,and  this  is  therefore  in- 
dispensable H  fortiori. — This,  according  to 
some,  is  found  in  the  ability  to  support  a 
wife  for  one  month  onl^* ;  but  others  say  for 
a  year,  liy  a  man  possessing  snttieient  to 
enable  him  to  dischar^^e  the  dower,  is  under* 
stood  his  ability  to  pay  down  that  proportion 
of  it  which  it  is  customar)*-  to  ^i\e  immedi- 
ately upon  the  mairiage,  and  which  ib  terntid 
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piatcli   ^\illlOut  any   view   to  a  piirticular  Cnsrs  of  a  contract  cxecuied  by  an  wn- 

tulvantaffo,  tlu'  oonfract  is  in  that,  imsl-  null :  auf/iorizvapvrson.—lF  a  man  should  contract 

and  tlu-  two  Kldcrs   ooinoide  with  HauL-efa  in  uiarri,i;jru  tht- slave  of  anolluT  without  the 

in  this  opinion.— AocordinK  to  the  two  dis-  owner's  enisent,  the  validity  of  the  detd  it 

eiplis  tht*  contract  is  ille^^al,  hccauhc  it  in-  snspiaidcl  upon  the  will  of  the  Owner:  if  he 

volves  a  twofold  disadvunta^ce  with  respect  apmove,  it  is  lawful;  if  he  disapprove,  it  is 

to  the  infant ;— a  want  of  e(iuality  in   the  null. 

iirst  instance  ;  and  secondly,  a  want  of  resi-  Ix  the  same  manner,  if  a  man  contract  t 

denoe,  as  a  slave  cannot  he  or  remain  any-  woman  in  niarria^^e  without  lier  knowledge 

where  hut  with  the  owner's  consent.  in  the  presence  of  two  witnesses,  or  if  i 

Svctwn.-Of  a   Potcn-   of  Agency    to  jv.,m an  contract  a  man  in  marriage  without 

Liravt  Marriane,  V«  ^■«"^"^J  ^^^^  Y^^^^^^  »  «"8F^ded  U|)on 

,  :.    .  the  same  circumstance. — This  is  an  opinion 

Aonit^^  III  mnrnnge,  luul  thvir  jmrrrs.—  ^^  ^^^  j^^^^^ .  because  they  hold  that  in  t 

Agknts  in  matrimony  are  i)ersons  employed  ^.^^^  ^f  ^  contract  entered  into  by  a  Fazoolee, 

and  authorized  by  th.;  parlies  eoncrrned  to  ^^  unauthorized  person,  and  to  which  thew 

enter  into  contracts  of  marnji?-e  on  their  be-  ^^;^^^^  ^^^y  ^^t^oh  who  has  a  right  to  assent, 

Tvf'r"f  ^vi^ilT^^^  delegated  is  termed  ^j^^.  ^^^^  ^^^^^1^  ^^^  ^  complete  contract,  the 

\\  ikaht-ba-IJikkah.                          ^      i.  ai.  validity  of  which  is  suspended   upon  that 

It  is  lawtul  lor  a  nephew  to  contract  the  p^.rson's  approbation.— SI i a fei  maintains  that 

daughter  of  his  un(4einmnrriape  with  him-  ,^ii  .^^^^^  whatever  of  a  Tazoidee   are  null; 

self.— /liter  alleges  that  this  is  iinlawtul.  beeauso  tlie  use  of  a  contract  is  for  the  pur- 

Jf  a  A\;()man  give  authontv  to  a  man  to  ^^^^  ^^  establishing  its  effect,  like  that  of 

contract  ju-r  in  marriage  with  himaj-lt.  and  ^..^j^    f^^  instance,  which  is  used  lor  the  pur- 


ticular  ]>rnpertv,  and  the  agent  sell  the  same    .^^....ptance,  has  proceeded  from  a  competent 

t  IS,  trom  one  who  is  sane  and 
has  reference  to  its  proper  sub- 


w..ii.in  |.i.4^*Y,  «»x..  ...X.  -„ ^.. aonpiance,  nas 

t4)himselt,  both  the  agency  and  tlie  etil«  are        .^^^  f^^^^^  is,  "fn»m  one  who  is  sane  and 
void,  no  man  being  <.-ompetent  to  act  as  the   adult),  and  has 


u.  ui  jnn.coai.jf,  oi.xvv.  .*  ..^  r,^^^  ,..,«  .»*  ^jji  signity  such  assent,  and  give  the  con- 
lowed  this  privilege,  she  might  never  be  ^^^^^  ^^^^^^^^  ^^^  ^^  otherwise,  will  reject  it: 
married  ;  but  a  mere  ajrent  has  no  such  plea.  ^^^  j^  ^^  j  ^^  ^^^i^xi  is  urged  by  Shafei,  we 
because  in  this  case  her  guardian  will  con-  ^,\,^^.^y^  that  the  effect  «>f  a  contract  is  some- 
tract  hrr.*-Our  doctors,  on  the  other  hand,  ^j^^^^g  deferred  to  a  period  subst^iuent  to  the 
argu(.  that  an  agent  mmatrmiony  is  merely  jj^j^^  ^^  j^^^,  ^^  ^^iq  contract;  as  in  a  contract 
a  iie-otiator,  and  the  obligations  of  the  con-  ^^  ^^^^  ^^^^^  ^  condition  of  option,  where 
tract  do  not.  in  any  respect  afteet  the  con-  ^^^^.^^{^j^  j^  deferred  until  such  time  UB  the 
tractor  of  a  marnase  ;  neither  would  any  Condition  of  option  drops, 
objections  which  may  arise  apply  to  th.«  If  an  unauthorized  person  say  to  two  per- 
siinplo  negotiation,  but  to  the  rights  and  -Bevc  witness  that  1  have  mamed 
(»hliirations  which  't  in^ol^^^ :  contrary  to  ^^^^  ^  ^.^^^an  wh.)  is  absent;'*  and  after- 
the  case  of  j^ale,  as  cited  by  /iffer  and  5>hafei,  ^^,^^^^  ^^a.^  ^^^^^  ^YiomX^  hear  of  it,  and  con- 
because  there  the  agent  appears  to  be  acting  ^^^^^  ,^  ^j^^  marriage  is  void  :  but  if,  on  the 
not  merely  as  a  negotiator,  but  also  as  a  ii„autliorized  person  speaking  as  above,  a 
prmcipal.  in  the  contract  of  sale,  and  IS  con-  ^^^j^^  person  were  to  say.  "I  have  rnarned 
sequently  affected  by  its  obligations.  It  may  ^^^^  ^,^^^^  ^o  that  man."  and  the  woman  on 
be  remarked  m  this  place,  that  as  the  con-  ),,.aring  it  should  consent,  the  marriage  is 
tractor  of  a  marriage  IS  merely  a  negotiator,  j^^^.^^j  ^^^^^^  -^^  ^.^^  manner,  if  a  woman 
so  where  a  pcrsoji  becomes  empowered  to  ^j^^^^j^  ..  ,5^  yiitnii^^  that  I  have  con- 
eontrnct  on  both  sides,  his  single  deckration  ^^^^^^  y^  ^ j  ^^^^  ^  ^^^  ^,^^  j^  absent," 
*;  I  have  contractejl,'  comprehends  both  the  ^^^  ^^ie  man  should  aftenvards  hear  of  it 
declaration  and  the  acceptance,  and  conse-  ^^^  consent,  the  marriage  would,  notwith- 
quently  there  is  m  this  instance  no  occasion  standing,  be  void ;  but  if,  on  the  woman  thus 
foMwo  separate  sentences.f speaking,  a  bystander  were  to  say,  "  Be  ye 

♦  This  proceeds  upon  a  supposition  that  witness  that  1  give  consent  on  behalf  of  such 

the  guardian  is  not  within  the  prohibited  a  pei-son;*'  and  the  man,  on  hearing  of  it, 

diL'rees,  and   that  no  other  proper  person  should  give  his  consent,  the  marriage  is  valid. 

Q^^^YS  ^^^^  ^^  ^^®  doctrine  of  Haneefa.    Aboo  Yoo- 

t  See  the  beginning  of  this  Book.  saf  alleges  that  if  a  woman  were  to  aay,  "  I 
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mtrtcted  myself  to  such  a  man'*  (he 
ibaent),  and  the  man,  on  afterwards 
\g  intelligence  of  tiiis,  were  to  declare 
Titf  ihe  marriage  is  valid.  In  short, 
ig  to  Haneefa  and  Mohammed,  one 
s  not  eompetent  to  act  as  a  Fazoolee 
traet  of  marriage,  either  on  behalf  of 
irtiea,  or  as  a  Fazoolee  on  one  side, 
rincroal  on  the  other ;  whereas  Aboo 
holdiB  a  contrary  opinion.  But,  if 
raUiorized  persons  enter  into  a  con- 
marriage  on  behalf  of  both  parties,— 

0  say,  one  on  the  part  of  the  man, 
other  on  that  of  the  woman, — or,  if 
tons  enter  into  such  a  contract,  one  as 
lee,  and  the  other  as  a  principal,— it 
ily  with  our  doctors  (Haneefa,  Mo- 
1,  and  Aboo  Toosaf).     The  argument 

Yoosaf,  in  the  case  before  stated,  is 
e  person  may  in  marriage  stand  as 
i  tne  declaration  of  that  person  may 
idered  as  two  declarations*  ^whence 
t  if  one  person  be  authorized  oy  both 
the  marria^  is  effected  by  his  single 
ion)  ;  and,  m  the  case  of  an  unautho- 
rson,  the  only  difference  is,  that  the 
of  the  contract  remains  suspended 
c  ultimate  consent  of  the  parties,  as 
>  of  Khoola,  where,  if  a  man  were  to 
that  "  he  had  repudiated  his  wife  by 
n  of  Ehoola  for  such  a  considera- 
he  wife  being  absent),  and  she  were 
rdB  to  receive  inteUigcnce  of  this,  and 
t,  the  Khoola  is  lawful ;  and  so  also, 
i  of  divorce  or  of  manumission,  where 
L  -were  to  declare  that  he  had  divorced 
for  one  thousand  Dirms  (she  being 
and  intelligence  of  this  reach  her, 
•  consent, — or,  if  a  man  declare  that 
i  emancipated  such  an  one,  his  slave, 
jcompense  of   one  thousand  Dirms*' 
ive   being  absent),  and   the   latter, 
of  this  assent,  the  proceeding  is  law- 
j  this  Haneefa  and  Mohammed  reply 
the  case  before  recited,  the  declara- 
the  unauthorized  person,  **I  have  con- 
such  a  woman  to  such  a  man,"  or, 
e  married  such  a  woman,"  amounts 

1  tract  on  one  part  only,  which  is  not 
rherefore  the  legality  of  it  is  not  sus- 

npon  the  consent  of  the  parties,  as 
ipletion  rests  on  the  reply,  which  is 
roved  unless  it  proceed  from  a  person 
in  the  assembly  or  company  where 
tract  is  made,  and  during  the  con- 
e  of  that  company ;  and,  like  a  sale, 
capable  of  being  protracted  to  any 
beyond  that  assembly :  but  where  a 
on  the  contrary,  acts  on  the  autho- 
both  parties,  the  contract  is  valid, 
i  here  his  declaration  applies  equally 
;  and  where  the  contract  is  entered 
'  two  unauthorized  persons  (acting 
it  were,  representing  the  respec- 


at  is  to  say,  "  as  the  proposal  and  the 
nee,"  or,  in  other  words,  **  as  the 
tiion  and  the  consent.'' 


tivc  parties),  it  is  complete,  as  it  here  possesses 
all  the  essential  properties  of  a  contract;  and  so 
also  in  cases  of  Ehoula  or  of  divorce,  or  manu- 
mission for  a  compensation  (as  cited  by  Aboo 
Yoosaf),  because  m  such  instances  the  decla- 
ration stands  as  a  conditional  vow  on  the 
Eart  of  the  husband  or  the  master,  so  asto  be 
inding  upon  him,  and  from  which  he  can- 
not with  propriety  retract;  and  hence  the 
engagement  is  completed  solely  by  him. 

Cases  of  the  matrimonial  agent  exceeding 
or  acting  contrary  to  his  commission, —  If  a 
man  commission  another,  as  his  agent,  to  pro- 
cure him  a  wife,  and  the  agent  should  con- 
tract him  to  two  women,  by  one  declaration,* 
his  marriage  is  not  valid  with  either,  for, 
being  unlawful  with  both,  on  account  of  its 
contradicting  the  tenor  of  the  commission 
with  which  lie  was  charged,  and  unestab- 
lished  with  either,  on  account  of  unspecified 
priority,  a  separation  from  both  must  neces- 
sarily ensue. 

If  a  person  commission  another,  as  his 
agent,  to  contract  him  in  marriage  to  a 
woman,  and  the  aeent  should  contract  him 
to  a  female  slave  the  property  of  some  third 
person,  it  is  valid  (according  to  Haneefa), 
pecause  here  the  agent  appears  to  have  acted 
in  strict  conformity  with  the  tenor  of  his 
commission,  as  the  term  woman  is  general, 
applying  equallv  to  the  whole  sex,  to  slaves 
as  well  as  to  others;  nor  can  there  be  any 
doubt,  since  the  case  supposes  the  slave  to  be 
the  property  not  of  the  agent,  but  of  some 
third  person ; — ^neither  is  there  any  impro- 
priety in  it,  as  the  case  supposes  the  autho- 
rizer  not  to  be  previously  married  to  a  free 
woman. — The  two  disciples  allege  that  a 
marriage  thus  made  by  an  agent  is  illegal, 
unless  it  be  contracted  with  a  woman  who  is 
the  equal  of  the  constituent;  because,  by  the 
terra  woman,  generally  expressed,  is  to  bo 
understood  such  as  it  is  customary  towed,  and 
men  commonly  marry  their  equals;  the  term 
woman,  therefore,  thus  indefinitely  expressed, 
means  such  a  woman  as  it  is  usual  for  such  a 
man  to  marry. — To  this  Aboo  Haneefa  replies, 
that  in  custom  there  is  an  indefinite  latitude, 
it  being  common  for  men,  even  of  consider- 
able rank,  to  marr>'  female  slaves,  as  well  as 
free  women  who  are  their  equals;  and  such 
being  the  case,  the  agent  is  not  restricted  to 
any  particular  description  of  women,  as  the 
terra  woman  must  be  taken  generally:  and 
even  admitting  that  custom  docs  thus  prevail 
in  marriage,  it  may  be  replied  that  custom  is 
of  two  difterent  descriptions,  one  applying  to 
words  (as  Daba,  for  instance,  a  term  apply- 
ing to  beasts  in  general,  but  which  custom 
hath  restricted  to  a  horse) ;  and  the  other  to 
actions  (such,  for  instance,  as  men  clothing 
themselves  in  new  garments  on  the  festival 
of  Yd);  now,  in  the  present  case,  custom 
applies  to  facts,  and  not  to  terms,  and  there- 
fore docs  not  admit  the  construction  of  being 
restrictive. — It  will  hereafter  be  shown,  in 


That  is  to  say,  by  one  contract. 
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treating?  of  Agcucy,  that  the  two  doctors  re- ; 
garJ  tqualily,  in  the  present  case,  upon  an- 
other principle,  to  wit,  that  a  man  not  being 
necesbitatfd  to  marry  any  woman,  of  course 
his  desire  of  being  married  by  an  agent  re- 
lates only  to  a  woman  who  is  his  equal. 


CHAPTER  III. 

OF  TUE  3IIU11,   OR  DOWKU. 

Marriage  xcithout  a  doicer  is  valid. — A 
IIAUKIAOK  is  valid,  although  no  mention  be 
made  of  the  dower  bv  the  contracting  parties, 
because  the  term  Nikkah,  in  its  literal  sense, 
bignities  a  contract  of  union,  which  is  fully 
accomplished  by  the  junction  of  a  man  and 
woman ;  moreover,  the  payment  of  dow*.  r  is 
enjoined  by  the  law,  merely  as  a  token  of  re- 
spect lor  its  object  (the  woman),  wherefore 
the  mention  of  it  is  not  absolutely  essential 
to  the  validity  of  a  marriage  : — and,  for  the 
same  reason,  a  marriage  is  also  valid,  al- 
though the  man  were  to  engage  in  the  con- 
tract on  the  special  condition  that  there 
nhould  be  no  dower:  but  this  is  contrary  to 
the  doctrine  of  Malik. 

2'cit  Dinns  the  Unceat  legal  (lotcer.'—TnE 
smallest  dower  is  ten  Dirms.* — Shafei  says 
that  whatever  sum  may  be  lawfid  as  the 
price  of  a  commoditvin  purchase  and  sale,  is 
lawful  as  a  dower,  because  the  dower  is  the 
right  of  the  woman,  and  consecjuently  it  must 
depend  upon  herself  to  determine  the  amount 
of  it.  The  arguments  of  our  doctors  in  tliis 
case  are  twofold;  FiiiST,  a  precept  of  the  pro- 
phet, which  expressly  declares  '*  There  is  no 
dower  under  ten  Dirms  ;"  SECoyDLY,  the  law 
enjoins  a  dower  with  a  view  to  manifest  re- 
spect for  the  wife,  wherefore  it  must  be  lixcd, 
in  its  smallest  degree,  at  such  a  sum  as  may 
be  respt-ctable ;  and  this  is  ten  Dirms,  that 
being  the  lowest  amount  of  a  theft  inducing 
the  punishment  of  amputation  of  a  limb, 
which  shows  that  such  sum  is  the  least  that 
can  be  regarded  in  an  important  or  respect- 
able light. 

Case  of  a  dotccr  of  ten  Dirms, — Ir  a  man 
assign,  as  a  dower,  a  sum  under  ten  Dirms, 
y  tt  his  wife  shall  receive  the  whole  ten  Dirms, 
according  to  our  doctors. — Zift'er  alleges  that 
she  shall  receive  a  Mihr-Mit»l,  or  proper 
dower;  because  where  the  sum  specified  is 
so  small  as  not  to  bear  the  construction  of  a 
dower,  it  is  the  same  as  if  none  whatever  had 
been  named. — The  argument  of  our  doctors 
is,  that  the  impropriety  of  naming  or  stipu- 
lating so  small  a  sum  is  on  account  of  the 
ini unction  of  the  law,  which  cannot  be  ful- 
lilied  with  less  than  ten  Dirms,  and  the 
woman  will  certainly  be  satisfied  with  ten 


*  The  value  of  the  Dirm  is  very  uncertain. 
Ten  Dirms,  according  to  one  account,  make 
about  six  shillings  and  eightpenoe  sterling. 


Dirms,  as  she  had  agreed  to  accept  of  lea 
than  ten:  neither  is  it  proper  to  take  on  ex- 
ample, iu  this  case,  from  that  in  which  no 
dower  whatever  has  been  named,  becauaeit 
may  sometimes  happen  that  a  woman  may 
grant  the  right  of  possession  without  any 
return,  and  out  of  pure  love ;  but  no  womm 
will  agree  to  a  trifimg  return.  And  here,  if 
tlie  husband  were  to  divorce  the  wife  be£on 
consummation,  her  due  on  account  of  the 
dower  is  five  Dirms,  according  to  our  three 
doctors.  Ziffer  holdj}  that  she  is  in  this  osM 
entitled  only  to  a  Matat,  or  present,  tiie  same 
as  would  be  due  where  no  dower  had  been 
named. — The  meaning  of  the  term  Mattt 
shall  be  hereafter  fully  explained. 

The  tcife  entitled  to  her  tchole  dourer,  upM 
the  consummation  of  the  marriage,  or  tke 
death  of  the  husband, — If  a  person  spedfr 
a  dower  of  ten  or  more  Dirms,  and  should 
aft<:rwards  consummate  his  marriage,  or  be 
removed  by  death,  his  wife,  in  either  case, 
has  a  claim  to  the  whole  of  the  dower  speci- 
fied, because,  by  consummation,  the  deliTeiy 
of  the  return  for  the  dower,  namely,  tu 
Booza,  or  woman's  person,*  is  established, 
and  therein  is  confirmed  the  right  to  the  con- 
sideration, namely,  the  dower ;  and,  on  the 
otlier  hand,  by  the  decease  of  the  husband  . 
the  marriage  is  rendered  complete,  and  every 
thing  becomes  established  and  confirmed  by 
its  completion,  and  consequently  is  so  with 
respect  to  all  its  effects. 

And  to  one- half  upon  divorce  before  om-    ; 
summation, — If  the  husband,  in  the  ease  now 
stated,  were  to  divorce  his  wife  before  oon- 
summation,  or  Xhalwat  baheeh,+  she,  in  this    . 
case,  receives  half  her  specified  dower ;  God 
having  commanded,  saying,  *'  If  ye  divobce 

TUEM  BE1X)IIE  YE  HAVE  TOL'CHED  THEH,  AND 
UAVE  ALliE-\JJV  SETTLED  A  DOWER  OX  TH£^, 
YE  BHALL  PAY  TJIEM  OAE  -  HALF  OF  WHAT 
YE  HAVE  SETTLED." 

OwECTiON. — It  would  here  appear  that  the 
whole  dower  should  of  right  drop,  becauM 
the  object  of  the  contract  reverts  to  the  wo- 
man untouched,  the  same  as  in  sale,  when 
the  whole  price  drops,  if  the  buyer  and  seller 
break  ofi"  the  contract. 

ItEPLY'. —There  are  two  analogical  conclu- 
sions applicable  to  this  subject;  ITihst,  what 
is  recited  in  the  above  objection ;  Secojsdlt, 
it  would  appear  that  the  whole  dower  is  due, 
because  the  husband  did  not  make  use  of  hif 
possession,  but  sufiered  it  to  pass  from  him 
untouched  of  his  own  choice;  as  in  sale, 
where  the  whole  price  of  a  purchase  is  due, 
it'  the  purchaser  sufier  the  goods  to  perish  in 
the  hands  of  the  seller ;  and  these  two  con- 
clusions directly  contradicting  each  other, 
they  are  both  abandoned,  ana  we  adhere  to 
the  sacred  text  as  above.-^This  case  supposes 


•  Literally,  Gcnitalc  arvum  Mulieris. 

t  Uetirement,  solus  cum  sola,  where  there 
isno  legul  or  natural  impediment  to  the  com- 
mission of  the  carnal  act.  It  is  else  when 
translated,  complete  retire mont. 
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)  to  take  place  before  Khalwat,  or 
,  because  that  with  a  wife  is  held 
store  to  amount  to  carnal  know- 
^tll  be  hereafter  explained. 
•o  dower  is  stipulated  in  the  con- 
nfe  receives  her  proper  dower, — If 
irj  a  woman  without  specifying 
\  or  on  the  ezpresss  stipulation 
^all  not  have  a  dower,  and  he 
"e  carnal  conj^exion  with  her,  or 
in  that  case  entitled  to  her  Mihr- 
roper  dower. — Shafei  alleges  that 
husband  dies,  nothing  whatever 
16 :  but  many  of  his  disciples  and 
idmit  that  the  woman's  proper 
iue  in  case  of  carnal  connexion, 
lent  of  Shafei  is  that  the  dower  is 
ight  of  the  woman ;  whence  it  is 
er  to  relinquish  it  k  priori,  for  the 
in  as  she  is  at  liberty  to  remit  it 
. — ^To  this  onr  doctors  reply  that 
ver  are  involved  rights  of  three 
escriptions ;  the  First,  the  right 
y  which  is  that  it  shall  not  consist 
Q  ten  Dirms  (as  has  been  already 
Second,  the  right  of  the  guardians, 
Jiat  it  shall  not  be  short  of  the 
roper  dower ;  and  the  TniKn,  the 
le  woman,  which  is  that  it  shall 
r  property.  Now  the  right  of  the 
le  right  of  the  guardians  are  to  be 
n  the  execution  of  the  contract, 
ts  continuance;  consequently,  in 
lance,  the  dower  is  the  right  of  the 
lely;  and  hence  it  is  that  she  is 
I  to  give  it  up  or  relinquish  it  in 
uance  of  the  contract,  out  not  k 

>sentt  in  case  of  divorce  before  con- 
i, — If  a  man  marry  a  woman  with- 
)ecitication  of  a  dower,  or  on  con- 
here  beiDg  no  dower,  and  divorce 
carnal  connexion,  the  woman  in 
receives  a  Matat,  or  present ;  God 
mmanded,  saying',  **GiVE  hee  a 

THE     men    ACCORDING     TO     HIS 
iXD  THE  POOR  ACCORDING  TO  HIS 

''  thus  a  present  is  incumbent  upon 
id,  on  the  authority  of  the  sacred 
-but  this  is  contrary  to  the  doctrine 
-The  Matat,  or  present,  here  raen- 
to  consist  of  three  pieces  of  dress, 
of  such  materials  as  are  suitable  to 
1  to  whom  it  is  given ;  and  these 
Mrra,  or  shift;  the  Khoomar,  or 
the  Mulhaffet,  or  outer  garment. 
ity  is  determined  at  three  pieces  of 
the  authority  of  Aysha  and  Ibn 
'rom  the  restriction  of  the  present 
aterials  as  are  suitable  to  the  wo- 
rould  appoar  that,  in  the  adjust- 
ird  should  be  had  to  the  woman's 
eonditiun  (and  such  is  the  doctrine 
bee),  because  it  is  a  sort  of  substi- 
e  woman's  proper  dower : — but  the 
oved  doctrine  on  this  point  is,  that 
had  solely  to  the  state  and  con- 
ihe  husband,  because  of  the  words 
«ied  text  before  quoted, — **Th£ 


RICH  ACCORDING  TO  HIS  WEALTH,  AND  THE 
POOR  ACCORDING   TO  HJS  POVERTY. — It  is  tO 

be  remarked,  that  the  present  must  not  ex- 
ceed in  value  one-half  of  the  woman's  proper 
dower,  nor  be  worth  less  than  five  liirms: 
the  same  is  recorded  in  the  Mabsoot. 

Case  of  a  dower  specified  after  marriage. 
— If  a  man  marry  a  woman  without  naming 
any  dower,  and  the  parties  should  afterwards 
agree  to  a  dower,  and  specify  its  amount, 
such  dower  goes  to  the  woman,  if  the  hus- 
band either  consummate  the  marriage  or  die ; 
but  if  he  divorce  her  before  consummation, 
she  receives  only  a  present.  SVith  Aboo 
Yoosaf  she,  in  this  case,  receives  one-half  of 
the  dower  speciHed  (and  such  also  is  the 
opinion  of  Snafei),  because  here  the  dower 
has  been  made  obligatory  and  specifically 
determined,  andconscquently  one-half  is  due, 
according  to  the  words  of  the  text,   "Ye 

SHALL    PAY   THEM   ONE-HALF    OF   WHAT    YE 

HAVE  SETTLED."  The  argument  of  our  doc- 
tors is  that,  in  the  present  case,  the  speci- 
fication of  the  dower  identifies  a  thing  which 
was  due  on  account  of  the  contract,  to  wit, 
the  woman's  proper  dower;  and  as  this  is 
incapable  of  subdivision,  consequently  that 
which  is  its  substitute  cannot  be  halved. — 
With  respect  to  the  text  above  quoted,  it  is 
to  be  regarded  as  applying  solely  to  what 
has  been  agreed  to  and  specified  at  the  period 
of  the  contract :  this  being  agreeable  to  what 
is  customary. 

Case  of  an  addition  made  to  the  dower 
after  marriage, — If  a  man  make  any  addi- 
tion to  the  dower  in  behalf  of  his  wife  sub- 
sequent to  the  contract,  such  addition  is 
binding  upon  him. — This  is  contrary  to  tho 
doctrine  of  Zifier,  as  shall  be  demonstrated 
in  treating  of  an  increase  of  price  in  a  con- 
tract of  sale.  —  But  although  such  after- 
addition  to  the  dower  be  thus  approved,  yet 
it  drops  in  consequence  of  divorce  before  con- 
summation.—According  to  an  opinion  of 
Aboo  Yoosaf,  the  woman  is  entitled  to  the 
half  of  the  additional,  together  with  that  of 
the  original,  dower.— The  cause  of  this  dif- 
ference of  opinion  is  that,  with  Haneefa  and 
Mohammed,  nothing  is  halved  but  what  has 
been  rendered  obligatory,  and  specifically 
determined;  whereas  Aboo  Yoosaf  holds 
whatever  is  engaged  for  after  the  contract  to 
be  the  same  as  that  which  is  made  obligatory 
in  the  contract,  and  therefore  considers  it  as 
subject  to  the  same  rule. 

A  wife  may  remit  the  whole  dower, — If  a 
woman  exonerate  her  husband  from  any  part, 
or  even  from  the  whole,  of  the  dower,  it  is 
approved;  because,  after  the  execution  of 
the  contract,  it  is  her  sole  right  (as  was  al- 
readv  explained),  and  the  case  supposes  her 
dereliction  of  it  to  take  place  at  a  subsequent 
period. 

Case  of  KJialwat'Saheeb^  or  retirement, — 
If  a  man  retire  with  his  wife,  and  there  be 
no  legal  or  natural  obstruction  to  the  com- 
mission of  the  carnal  act,  and  he  afterwards 
divorce  her,  the  whole  dower  in  this  case 
goes  to  her. — Shafei  maintains  that  she  is 
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hero  to  receive  no  more  than  her  half  dower, ! 
because  the  husband  cannot  obtain  posses-  j 
sion  of  the  object  of  the  contract  but  by  ; 
actual  coition  ;  and  the  rij^ht  to  the  dower  is 
not  corroborated  and  conlirmed  without  en- 
joyment.— The  argument  of  our  doctors  is, ! 
that  the  woman  has  completed  her  part  of 
the  contract,  by  delivering:  up  her  ptirson, 
and  by  removing  all  obstructions,  which  is 
the  extent  of  her  ability ;  her  rijyht  to  the 
recompense  is  therefore  confirmed  and  corro- 
borated ;  in  the  same  manner  as  in  a  case  of 
sale,  Avhere  if  the  seller  have  ott'ered  delivery 
of  the  gODds  sold,  and  there  be  nothing  to 
obstruct  seisin  on  the  part  of  the  ])urchasir, 
and  the  latter  nej^lect  to  make  seisin,  he  is 
considered  as  having  made  seisin,  and  tlie 
purchase  is  afterwards  as  a  trust  in  the  liands 
of  the  seller,  and  the  whole  of  the  price  is 
obliijatory  upon  the  purchaser. 

Circumstiinces  in  which  retirement  does  not 
imply  consummation. — If  a  man  retire  with 
his  wife  whilst  one  of  th'-^m  is  sick,  or  lasting 
in  the  month  of  Ilamz;«n.  or  in  the  Ihram  of 
a  pilgrimaj^e,  whether  obligatory  *  or  volun- 
tary, or  of  a  visitation  at  the  shrine  of  the 
prophet  (termed  an  Amrit),  or  whilst  the 
woman  is  in  her  courses— this  is  not  regarded 
as  a  Khalwat-Saheeb,  or  complete  r»'tirement, 
insomuch,  that  if  the  man  were  to  divorce  his 
wife  aft«r  such  a  retirement,  the  woman  is 
entitled  to  her  half  dower  only ;  because  all 
the  above  circumstances  are  bars  to  the  car- 
nal act; — sickness,  from  the  weakness  and 
imbecilitjr  with  which  it  is  attended,  or  from 
its  rendering  the  comfliission  of  the  carnal  act 
injurious  to  one  or  the  other  of  the  parties ; 
— and  fasting  in  Kam^an,  because  it  would 
induce  upon  the  party  a  necessity  of  expia- 
tion and  atonement; — and  pilgrimage,  or 
visitation,  because  it  would  induce  a  necessity 
i»f  atonement  by  sacrifice  ; — and  the  woman's 
courses,  because  they  oppose  an  obstruction 
both  natural  and  legal. 

Exception, — But  if  one  of  the  parties  be 
observ.ng  a  Nifl  [voluntary]  fast  only,  the 
woman  is  entitled  to  her  whole  dower, 
because  the  breach  of  such  a  fast  is  a  matter 
of  indifference :  a  fast  of  atonement,  or  in 
<  (m sequence  of  a  vow,  is  the  same  as  a 
voluntary  fast  in  this  respect,  and  for  the 
frame  reason. 

Case  of  retirement  of  an  eunuch. — If  a 
Majboob  eunuch  retire  Avith  his  wife,  and 
afterwards  divorce  her,  she  is  entitled  to  her 
whole  dower,  according  to  Ilaneefa. — The  two 
disciples  maintain  that  the  half  dower  only 
goes  to  her,  on  account  that  a  Majboob  is 
still  more  incapacitated  tlian  a  sick  person : 
contrarv  to  the  case  of  an  Ineen  (or  one 
naturally  impotent),  because  the  point  of 
law  rests  upon  the  existence  of  the  instru- 
ment of  generation,  which  is  there  found. 


*  All  Mussulmans  are  required,  once  in 
their  lives,  to  make  a  pilgrimage  to  Mecca, 
which  is  termed  Ilidj-Farz,  or  ordained  pil- 
gTiniAge. 


but  not  in  the  former  case. — Hanoefo,  on  the 
other  hand,  argues,  that  all  which  is  due  on 
the  part  of  the  woman  is  the  delivery  of  her 
persun  (by  admitting  the  husband  to  feel  and 
touch  her),  and  this  being,  to  the  extent  of 
her  ability,  completely  performed,  it  follows 
that  the  consideration  is  completely  due  to 
her. 

It  is  incumbent  upon  the  woman  to  observe 
an  Edit  (or  appointed  term  of  probation), 
afcer  the  divorce,  in  all  the  cases  here  reciteo, 
for  the  sake  of  caution,  on  a  principle  of 
propriety,  from  the  apprehension  or  poui- 
hility  of  her  womb  being  occupied  bv  seed. 
The  Edit  is,  moreover,  a  right  of  the  lav 
and  of  the  foetus ;  and  credit  is  not  to  be 
given  to  the  parties  that  they  have  not  com- 
mitted the  carnal  act,  because  this  (in  pre- 
cluding the  necessity  of  Edit)  would  amount 
to  an  extinction  of  rights  (as  above  specified) 
distinct  and  separate  from  these  of  the  par- 
ties: but  it  is  otherwise  with  the  dower, 
because  that  is  a  matter  of  property,  tiie 
right  in  which  cannot  be  aecided  npon 
principles  of  caution  (like  the  Edit),  nor 
under  any  circum^stauce  admitting  of  doubt; 
the  dower,  therefore,  is  not  due,  where 
retirement  is  not  of  the  description  of 
Khalwat-Saheeh.  Kadoorec,  in  his  commen- 
tary upon  his  own  work,  has  observed  that, 
if  the  obstruction  to  the  carnal  act  be  merely 
of  a  legal  nature  (such  as  fasting),  the  olh 
servance  of  Edit  is  incumbent,  because  hers 
the  natural  ability  to  the  performance  of  the 
act  is  supposed :  but  if  the  obstruction  be  d 
a  positive  nature  (such  as  sickness  or  in- 
fancy), the  Edit  is  not  requisite,  because  the 
ability  to  perform  the  act  does  not  hers 
exist. 

Cases  in  which  the  present  to  the  wife  it 
laudable,  or  incumbent. — It  is  laudable  to 
bestow  a  Matat,  or  present,  upon  every 
woman  divorced  by  her  husband,  exoeptinf 
two  descriptions  of  women,  namely,  one  whose 
dower  has  been  stipulated,  and  whose  hus- 
band divorces  her  oefore  consummation,— 
and  one  whose  dower  has  not  been  stipulated, 
and  who  is  also  divorced  before  oonsum- 
mation;  for  in  their  behalf  a  present  if 
not  merely  laudable,  but  incumbent.  Shafd 
says,  that  a  present  is  incumbent  in  behalf  of 
every  divorced  woman,  excepting  one  whoie 
dower  has  been  stipulatea,  and  who  ii 
divorced  before  consummation ;  because  the 
present  is  made  incumbent  in  the  way  of  a 
gratuity,  or  compensatory  gift,  from  the  hus- 
band, on  accoimt  of  his  having  thrown  the 
woman  into  a  forlorn  state  by  ms  separation 
from  her ;  but,  in  the  excepted  instance,  the 
half  dower  is  a  substitute  lor  the  present,  as 
divorce  is  here  a  dissolution  of  ^e  contraot, 
and  the  present  need  not  be  bestowed  re- 
peatedly. The  argument  of  our  doctors  is, 
that  the  present  is  a  substitute  for  the  proper 
dower  in  the  case  of  a  resigned  woman  (tnat 
is,  a  woman  who  resigns  herself  to  her  hus- 
band without  a  dower),  on  aocoiint  ^at, 
as  the  proper  dower  drops,  the  present  be- 
comes incumbent ;  because,  in  a  contract  of 
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;ge,  a  retam  is  essential :  the  present, 
lie,  is  a  substitute  for  the  proper  dower ; 
och  bein^  the  ease,  it  must  not  be  re- 
in addition  either  to  the  whole  dower, 
is  the  original  thing,  or  to  any  part  of 
benoe  the  present  is  not  incumbent 
anj  part  of  the  dower  is  due.    As  to 
ihat'ei  advances,  that  *'  the  present  is 
incumbent  in  the  way  of  a  gratuity, 
pensatory  gift,  from  the  husband,  on 
it  of  his  Seiying  thrown  the  woman 
forlorn  state  by  his  separation  from 
-we  reply,  that  this  act  of  his  does 
Bonnt  to  an  offence,  as  the  husband 
ileged  by  the  law  so  to  do,  wherefore 
compense  is  due  from  him  on  that 
t;   and  hence  it  is  that  the  present  is 
ed  merely  as  respectful  and  laudable. 
-  of  a  reciprocal  bargain  between  two 
rtors. — If    a    person    contract     his 
ter,   or  his  sister,  in  marriage  to  an- 
>n  the  condition  of  the  other  bestowiug 
r  or  daughter  in  marriage  upon  him,  so 
;  each  contract  shall  stand  as  a  return 
other,  respectively,  both  the  contracts 
rful.    Shafei  maintains  that  both  the 
cts  are  null,  as  thej  make  one  half  of 
man's  person,  reciprocally,  a  dower, 
e  other  half  the  subject  of  marriage ; 
e,    where    the    person    marries    nis 
ter  to  the  other,  and  also  constitutes 
le  dower  for  the  other's  daughter,  it 
s  that  the  daughter's  person*  is  divided 
m  the  other  person  and  his  daughter,— 
If  to  that  person,  as  husband,  in  virtue 
marriage,  and  the  other  half  to  his 
ter  as  her  dower;  and  as  the  matri- 
l  possession,  or  propriety,  is  incapable 
ng  participated  (since  it  is  ordained  as 
plete  enjoyment,  and  not  as  a  partici- 
one),   It  follows  that  the  bargain  is 
ory.    To  this  our  doctors  reply,  that 
cmtractor  has  named,  as  a  dower,  a 
incapable  of  beinp^  so  (since  a  woman's 
I,   in  the   sense  it  here  bears,  is  in- 
Le  of  being  the  property  of  a  woman) ; 
yet  the  contract  holds  good,   and  a 
Misl,  or  proper  dower,  remains  due   [to 
»f  the  women),  the  same  as  where  wine 
bog  are  assigned  as  a  dower. — With 
rt  to  what   Shafei   urges,  that  **  the 
monial  propriety  is  incapable  of  being 
ipated,"— it  is  admitted ;  but  this  par- 
tion  is  not  induced  in  the  present  case, 
person  of  either   of  the  daughters  is 
ade  the  right  of  the  other  daughter  in 
» of  the  contract. 

«  of  marriaae  on  a  condition  of  service 
the  husband,— If  a  free  man  marry  a 
D,  on  the  condition,  in  return,  of  serv- 
ler  for  a  stated  time  (a  jear,  lor  in- 
i),  or  of  teaching  her  the  Koran,  yet  her 
r  dower  is  incumbent  upon  him  not- 
tanding,  according  to  Haneefa  and 
Yoosaf.  Mohammed  has  said  that  she 
this  case,  to  receive  a  sum  amounting 
~  value  of  his  service  for  one 
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year.  But  if  a  slave,  by  his  owner's  consent, 
marry  a  woman  on  the  same  terms,  it  is  law- 
ful, and  the  woman  is  eniitled  to  the  stipui- 
lated  service  only.  Shafei  is  of  opinion  that 
the  woman  is  entitled  merely  to  the  service 
stipulated  in  either  of  these  cases ;  because 
whatever  maybe  lawfully  received  as  a  fixed 
return,  is  capable  of  constituting  a  dower, 
since  a  mutual  exchange  may  be  thereby 
effected,  and  consequently  the  case  is  the 
same  as  if  the  man  had  married  the  woman 
on  condition  of  a  stated  service  to  be  per- 
formed by  another  person,  or  on  a  stipula- 
tion of  himself  watching  her  iiocks  for  a 
stated  period.  The  arguments  of  our  doctors, 
on  this  point,  are  twofold:— First,  the  pos- 
session of  a  woman's  person  is  not  to  be 
sought  (that  is  to  say,  to  desire,  it  is  not 
lawful),  except  in  lieu  of  property;  and 
teaching  the  Aoran  is  not  property ;  neither 
does  usufruct  constitute  property  (according 
to  the  sentiments  of  our  doctors),  because 
that  is  not  substantial  or  permanent,  whereas 
property  is  a  thing  of  a  permanent  nature, 
and  what  constitutes  actual  wealth ;  service, 
therefore,  not  being  property,  to  Seek  the 
possession  of  a  woman's  person,  in  return 
for  the  services  of  a  freeman,  is  unlawful : — 
contrary  to  a  case  where  a  slave  obtains  a 
woman  in  marriage  on  the  condition  of  his 
serving  her.  since  here  possession  is  sought 
for  that  wnich  is  actual  property,  the  ser- 
vice of  a  slave  being  considered  as  such, 
because  this  comprehends  a  surrender  or 
delivery  of  the  slave's  person,  and  the 
person  of  a  slave  is  actual  property,  and  of 
course  the  usufruct  thereof ;  wherefore  it  is 
analogous  to  the  besto>\nng  of  the  slave  him- 
self as  a  dower :  but  with  a  husband  who  is 
free  this  cannot  be  the  case  :  Secondly,  it  is 
not  lawful  that  a  woman  should  be  in  a 
situation  to  exact  the  service  of  her  husband 
who  is  a  freeman,  as  this  would  amount  to  a 
reversal  of  their  api)ointed  stations,  for  one 
of  the  requisites  of  marriage  is,  that  the 
woman  be  as  a  servant,  and  the  man  as  the 

Eerson  served;   but  if   the  service  of   tho 
usband  to  the  wife  were  to  constitute  her 
dower,  it  would  foUow  that  the  husband  is 
as  the  servant  and  the  wife  as  the  served ; 
and  this  being  a  violation  of  the  requisites 
of  marriage,  is  therefore  illegal ;    but  it  is 
otherwise  with  the  service  stipulated  to  be 
performed  by  another  free  person,  with  that 
person's  consent,  as  this  offers  no  violence  to 
the  requisites  of  the  contract ;  and  so  also, 
in  the  case  of  service  of  a  slave,  because  the 
service  performed  by  a  slave  to  his  wife  is, 
in  fact,  performed  to  his  master,  by  whose 
consent  it  is  that  he  undertakes  it ;  and  the 
same  with  the  case  of  tending  flocks,  bccaubc 
this  is  a  service  of  a  permanent  nature,  and 
admitted   to  be  performed  for  wives,  and 
therefore  does  not  violate  the  requisites  of 
marriage;  for  the  service  of  the  husband  to 
his  wife,  as  a  dower,  is  prohibited  only  as  it 
may  be  degrading  to  the  former :   but  the 
tending  of  flocks  is  not  a  degrading  oflice. 
Mohammed,  according  to  his  tenets,  holds  (as 
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was  already  observed)  that  the  woman  is,  in 
this  case,  entitled  to  receive  a  sum  amounting 
to  the  estimated  value  of  the  service,  because 
he  maintains  that  what  was  stipulated  (to 
wit,  the  service)  is  property,  but  of  such  a 
nature  as  it  is  not  in  the  husband's  power  to  , 
make  delivery  of,  since  hy  such  an  act  ho 
would  violate  the  rcauisitos  of  mnrriajjc; 
the  case,  therefore,  is  the  same  as  if  a  man 
were  to  marry  a  woman,  assipniuir,  as  a 
dower,  a  slave,  the  property  of  another,  in 
which  case  he  would  have  to  pay  the  woman 
the  value  of  such  slave.  Haneefa  and  Aboo 
Yoosaf,  on  the  other  hand,  hold  that  thcj 
woman  is  entitled  to  a  proper  dower;  be- 1 
cause  the V  maintained  that  tno  service  here 
stipulated,  is  not  property,  as  a  woman  can- 
not legally  exact  ser\'^ice  of  her  husband, 
being  a  freeman,  in  any  situation  whatever, 
lest  a  reversal  of  stations  should  be  induced, 
as  was  just  observed ;  the  naming,  therefore, 
of  service  as  a  dower,  is  the  same  as  naming 
wine,  or  a  hog ;  for,  not  being  capable  of 
legal  delivery,  it  is  not  a  subject  of  apprecia- 
tion; and  such  being  the  ease,  recourse  is 
had  to  the  original  rule  in  defect  of  any 
dower,  and  this  dictates  a  proper  dower. 

Cases  of  a  wife  remitting  or  returning  the 
dower  to  her  husband,  either  wholly  or  in 
part, — If  a  man  marry  a  woman  on  a  dower 
of  one  thousand  Dirms,  and  the  woman  make 
seisin  of  the  said  thousand,  and  then  present 
the  same  to  him,  and  he  take  possession  of 
such  gift,  and  afterwards  divorce  her  before 
consummation,  the  husband,  in  this  case,  has 
a  claim  upon  his  wife  for  five  hundred  Dirms, 
because  he  is  not  considered,  in  law,  as  hav- 
ing received^  in  the  form  of  the  gift,  that 
identical  thing  which  becomes  obligatory 
upon  his  wife  in  consequence  of  divorce  be- 
fore consummation,  since  money  is  incapable 
of  identification  either  in  the  fulfilment  or 
the  annulment  of  contracts.  So  also,  if  the 
dower  consist  not  of  money,  but  of  articles  of 
weight  or  measurement  of  capacity,  as  iron 
or  copper. — But  if  the  wife  were  to  make  a 
gift  to  her  husband  of  Uic  thousand  Dirms, 
without  having  herself  been  in  possession  of 
the  same,*  and  he  were  afterwards  to  divorce 
her  before  consummation,  in  this  case  neither 
party  has  any  claim  whatever  upon  the  other, 
'.riiis  proceeds  upon  a  favourable  construc- 
tion; for  analo^:y  would  suggest  that  the 
husband  should  receive  from  his  wife  the 
amount  of  half  the  dower,  because  the  whole 
dower  remains  untouched  with  the  husband 
in  consequence  of  the  gift,  which  amounts  to 
a  discharge,  but  the  wife  does  not  appear  to 
be  discharged  from  what  becomes  obligatory 
upon  her  in  consequence  of  divorce  before 
consummation. — The  reason  for  a  more  fa- 
vourable construction  of  the  law  upon  this 
l)oint  is,  that  the  identical  thin^  wnich  bc- 
romes  obligatory  upon  the  wife  m  favour  of 
the  husband,  in  conse(iuenco  of  divorce  before 


•  That  is  to  say,  relinquishes  her  right 
to  it. 


consummation,  has  come  to  him,  in  his  1 
discharged  from  half  the  dower  (throng'l 
wife's  gift),  and  the  end  being  thus  obt&i 
any  difference  in  the  manner  in  which 
obtained  will  not  be  regarded, — that  is  to 
the  end  was,  that  the  husband  should  reo 
half^  the  dower  after  divorce  before  conw 
mation,  and  that  end  has  been  obtained,  i 
indeed  through  divorce,  but  through  ante 
dent  gift,  which  answers  the  same  purpos 
If  a  man  marry  a  woman  on  a  dower  of  < 
thousand  Dirms,  and  the  woman  make  sei 
of  ^\Q  hundred  Dirms,  and  afterwards  nu 
a  gift  to  her  husband  of  the  whole  thooaa 
— as  well  of  the  portion  in  her  possessicHL 
of  that  which  she  has  not  received, — or  of 
latter  onlv, — and  the  husband  afterward 
vorce  her  before  consummation,  neither  ps 
in  this  case,  has  any  claim  upon  the  otl 
according  to  Haneefa.— The  two  disci 
maintain  that  the  husband  has,  in  this  c 
a  claim  upon  the  wife  for  one  half  of  1 
proportion  of  which  she  had  possession: 
cause  they  conceive  of  a  part  from  the  wh 
—that  is  to  sav,  if  the  wife  were  to  ma 
gift  of  the  whole  dower  to  her  husband,  w 
out  ha^ving  herself  made  previous  seisi 
any  part  thereof,  the  husband  has  no  d 
to  resume  anything  out  of  it; — and,  on 
contrary,  if  she  were  first  to  make  seisi 
the  dower,  and  then  to  make  a  gift  of  the  s 
to  her  husband,  he  would  have  a  claic 
resumption  upon  her  for  one  half;  and  i 
sequently,  when  she  has  made  seisin  of 
particular  part  or  portion  of  it,  he  has  acl 
of  resumption  upon  her  for  the  half  of 
part  of  which  she  had  made  seisin ;  andag 
on  the  other  hand,  because  a  gift  of  any ; 
of  the  dower  to  the  husband  amounts  t* 
abatement  with  respect  to  that  part>  ai 
therefore  altogether  excluded  from  the  < 
tract:*  and  consequently,  when  the  gift : 
that  half  which  had  remained  unseised, 
the  same  as  if  the  contract  had  regarded 
half  only  (as  where  a  seller,  for  insta 
makes  a  gift  of  half  the  i)rice  of  the  com 
dity  sold,  in  which  case  it  is  the  same  ; 
the  price  agreed  upon  were  no  more  than 
remaining  half);  and  such  being  the  cas 
follows  that  the  proportion  of  abatemeni 
consequence  of  gift)  becomes  altogether 
eluded  from  the  dower,  and  that  the  hal 
which  seisin  had  been  made  stands  as 
complete  dower; — and  as,  where  seizin 
been  made  by  the  wife  of  her  whole  do^ 
and  she  had  presented  the  same  to  her  1 
band,  he  would  still  (upon  divorce  be 
consummation)  have  a  claim  of  resump 
upon  her  for  one  half  (as  has  been  ^owi 


•  The  phrase  in  the  original  is  remarka 
"  Lehaza  yewlukko  b'assil  al  Asn>, 
**  and  therefore  is  connected  with  the  or: 
of  the  contract;" — that  is  to  say, — wit 
period  antecedent  to  the  contoict,  and  coi 
quontly  not  included  in  it.  The  term  1 
adopted  appears  to  be  the  clearest  by  wl 
the  translator  oould  express  tlie  sense. 
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m),  80  here,  in  like  manner,  he 
B  or  resumption  for  a  moiety  of  the 
portion,  that  standing  as  the  oom- 
ff.  The  argument  of  Aboo  Haneefa 
sis,  that  the  end  of  the  husband 
.  slread^  obtained,  in  a  moietv  of 
remaining^  untouched  with  him 
ly return;  wherefore,  upon  divorc- 
»  before  consummation,  he  would 
xssion  to  make  any  resumption: 
respect  to  what  the  two  disciples 
!iat  **  an  abatement  becomes  alto- 
laded  from  the  contract,"  it  maj 
if  this  were  to^  be  admitted,  it 
>w  that,  in  a  case  where  a  man 
Oman  on  a  dower  of  twenty  Dirms 
«),  and  the  woman  makes  a  grift 
tfteen  Dirms  out  of  the  twenty, 
vonld  remain  obli^tory  upon  the 
tecause,  the  abatement  being:  cz- 
n  the  contract,  it  would  be  the 
be  had  married  her  upon  a  dower 
ms;  and  if  he  had  married  her 
a  dower,  he  would  be  bound  for 
on  the  principle  of  law,  that  if  a 
a  woman  on  a  dower  of  fewer  than 
ten  Dirms  are  oblig'storv  upon 
dea  would  consequently  lead  to 
nd  unfounded  conclusion,  and  is 
Lsdmissible. 

marry  a  woman  on  a  dower  of  one 
irms,  and  she  make  a  g^ift  to  him 
ss  than  the  half,~two  hundred, 
J, — and  take  possession  of  the  re- 
idthe  husband  afterwards  divorce 
consummation,  he  has,  in  this 
ling  to  Aboo  Haneefa),  a  claim  of 
upon  her  for  such  a  sura  as,  to- 
1  what  she  had  preriously  be- 
u  him,  makes  a  moiety  of  the 
nely  (in  the  supposition  before 
three  hundred  Dirms:— according: 
disciples,  on  the  contrary,  his 
sumption  is  for  the  half  of  what 
had  made  seisin  of,  namely,  four 
rms. 

tchen  the  dower  consists  of  effects. 
marry  a  woman  on  a  dower  con- 
iertain  specified  effects,  and  she 
of  the  same  to  him,  either  before 
iin,  and  he  afterwards  divorce  her 
immation,  he,  in  this  case,  has  no 
mmption  whati-ver  upon  the  wo- 
\  proceeds  upon  a  favourable  con- 
■Analog^  would  suggrest  that  he 
e  a  claim  to  the  amount  of  the 
if  the  effects,  because  here  it  be- 
ratory  upon  the  woman  to  make 
of  half  tne  dower,  as  was  already 
und  shr  is  incapacited  from  mak- 
ion  by  deliverv  of  half  the  actual 
>n8equence  of  her  gift ;  wherefore 
rpear  that  she  should  make  it  by 
estimated  value  of  one  half.— But 
or  a  more  favourable  construction 
in  this  case  is,  that  the  husband, 
itled  to  recover  from  the  woman 
what  she  had  taken  possession  of, 
of  his  having  divorced  her 


before  consummation,  has  already  actually 
obtained  this  (through  her  gift) ;  whence  it 
is  that  the  woman  would  not  be  at  liberty  to 
give  her  husband  any  other  tbing  in  lieu  of 
those  effects,  because  the  consideration  con- 
sists of  a  thing  capable  of  identicsd  speoifioa- 
tion,  and  of  course  the  said  effects,  which 
have  been  in  possession  of  the  woman,  and 
bjT  her  made  over  in  gift  to  her  husband,  con- 
stitute a  dower  of  a  certain  specific  descrip- 
tion; thus  the  husband  appears  to  have 
received  that  actual  thing  wnich  had  been 
rendered  obligatorj  upon  tne  wife  by  divorce 
before  consummation:— contrary  to  the  case 
of  a  dower  consisting  of  a  debt ;  for  here,  if 
the  wife  were  to  make  seisin  of  such  debt, 
and  then  to  make  a  gift  of  the  same  to  her 
husband,  and  he  afterwards  to  divorce  her, 
as  above,  he  would,  in  this  case  have  a  claim 
of  resumption  upon  her  for  the  value  of  one 
half  of  tne  dower,  because  a  debt  of  this  na- 
ture is,  like  money,  incapable  of  identical 
specification : — and  contrary,  also,  to  a  case 
where  a  woman,  having  taken  possession  of 
effects,  as  a  dower  (as  was  stated  in  the  pre- 
ceding case),  sells  such  effects  to  her  husband, 
because,  in  this  case,  they  have  come  back 
to  him  lor  a  consideration,  and  his  claim  is 
to  the  recovery  of  the  half  of  her  dower  with- 
out any  consideration. — And  if  the  dower 
consist  of  an  animal,  or  of  effects,  which  are 
a  debt  upon  the  husband,*  the  rule  is  the 
same  as  in  the  case  of  one  consisting  of 
specified  effects ;  because  the  thing  seised  by 
the  woman  is  of  such  a  nature  as,  if  she  had 
herself  borrowed  it,  must  be  restored  by  her 
in  substance;  and  articles  of  this  description 
are  all  capable  of  identical  sneeificntion. 

Cases  of  stipulation  in  behalf  of  the  wife, 
— If  a  man  marry  a  woman  on  a  dower  of 
one  thousand  Dirms.t  on  a  condition  that  he 
is  not  to  carry  her  out  of  her  native  city,— 
or  that  he  is  not  to  marry,  during  his 
matrimonial  connexion  with  her,  any  other 
woman,  in  this  case,  if  he  observe  the  con- 
dition, the  woman  is  entitled  to  the  above 
specified  dower  only,  as  that  consists  of  a 
sum  sufficient  to  constitute  a  legal  dower, 
and  she  has  agreed  to  accept  it ;  but  if  he 
should  infringe  the  condition,  by  either 
carrying  her  out  of  her  native  city,  or  marry- 
ing another  wife,  she  is  in  this  case  entitled 
to  ner  proper  dower,  because  he  had  acc»'ded 
to  a  condition  on  behalf  of  the  woman  which 
was  advantageous  to  her,  and  that  not  being 
fulfilled,  the  woman  is  not  supposed  to  be 
satisfied  with  the  thousand  Dirms,  and  must 
therefore  be  paid  her  complete  proper  dower; 
the  same  as  in  a  case  where  a  woman  had 
agreed  to  accept  of  one  thousand  Dirms,  as 
a  dower,  on  condition  of  being  treated  with 


*  That  is  to  say,  an  animal,  or  effects, 
which  had  been  borrowed  or  procured  upon 
credit  by  the  husband. 

t  This  case  proceeds  on  the  supposition  of 
one  thousand  Dirms  being  of  less  value  than 
the  woman's  proper  dower. 
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reverence,  and  not  subjected  to  any  labori- 
ous work  ;  or,  of  being  prtjsented  with  a  rich 
dress,  and  so  forth. 

If  a  man  marry  a  woman,  stipulating  the 
dower  at  one  thousand  Dirms,  provided  he 
should  not  carry  her  out  of  her  native  city, 
but  stay  and  reside  there  with  her, — or  at 
two  thousand,  if  he  should  carry  her  thence, 
— in  this  ease,  if  he  continue  to  residu  with 
her  in  the  said  citv,  she  is  entitled  to  the 
thousand  Dirms  only ;  but  if  he  carry  her 
thence  she  becomes  entitled  to  her  proper 
dower,  where  that  does  not  exceed  two 
thousand,  nor  fall  short  of  one  thousand. — 
This  is  according  to  Haneefa.  The  two  dis- 
ciples say  that  both  conditions  are  equally 
valid,  insomuch  that,  as  if  he  were  to  con- 
tinue to  reside  with  her  in  the  city  aforesaid, 
she  would  receive  the  one  thousand  Dirms 
only,  so  if  he  carry  her  thence,  she  becomes 
entitled  to  two  thousand. — /iftur,  on  the 
other  hand,  maintains  that  both  the  con- 
ditions are  null,  and  that  the  woman  shall, 
in  either  event,  receive  her  proper  dower, 
where  that  does  not  exceed  two  tbousamd 
Dirms,  nor  fall  short  of  one  thousand. — This 
case  is  founded  upon  what  occurs  in  the  book 
of  Hire,  where  a  man  says  to  a  tailor,  "  If 
you  make  me  up  this  robe  within  the  day,  I 
shall  pay  you  one  Dirm  ;  or  if  you  finish  it 
by  to-morrow,  you  shall  have  half  a  Dirm  ;*' 
— as  will  be  hertafter  explained. 

Cases  of  a  dower  consisting  of  property 
unidentified' — Ik  a  man  marry  a  woman, 
agreeing  to  give  her,  as  a  dower,  either  of 
two  slaves  unspecified, — as  if  he  were  to  say 
— **  Make  one  of  these  two  the  dower/' — and 
the  slaves  be  of  different  value, — in  this  case, 
where  the  woman's  proper  dower  is  under 
the  rat-e  of  the  slave  of  less  value,  she  re- 
ceives that  one ;  or  if  it  exceed  the  rate  of 
the  more  valuable  slave,  she  receives  that 
one ;  and  if  it  exceed  the  former,  and  fall 
short  of  tlie  latter,  she  then  receives  her 
proper  dower.  This  is  according  to  Aboo 
Yoosaf. — The  two  disciples  allege  that  the 
least  valuable  slave  goes  to  her,  in  all  these 
circumstances.  But  if  the  husband  divorce 
her  without  consummation,  she  in  that  case 
becomes  entitled  to  half  the  price  of  the  least 
valuahle  slave  only,  according  to  all  the  doc- 
tors.— The  argument  of  the  two  disciples,  in 
this  case,  is  that  the  proper  dower  is  not  to 
be  held  obliiyratory,  unless  where  the  stipu- 
lated dower  is  of  such  a  nature  as  renders  an 
obligation  with  respect  to  that  impossible; 
but  it  is  possible  with  respect  to  the  least 
valuable  slave,  because  tnat  one  is  un- 
doubted,* and  is  therefore  obligatory ;  the 
Bame  as  in  a  case  of  Khoola,  or  of  manu- 
mission, for  a  compensation  *'of  one  thou- 
sand, or  of  two  thousand,"  or  "of  this  slave, 


*  That  is  to  say,  although,  ^ith  respect  to 
the  slaye  of  greater  value,  a  doubt  might  be 
taiteitained,  yet  with  respect  to  the  other 
there  oan  be  none,  since  that  is  the  lowest 
tenu  oBxited  by  the  party  himself. 


or  of  that  slave;"*  in  whicb  case,  whateve 
is  the  least  value  named  is  held  to  be  th 
compensation  either  for  Ehoola  or  for  mana 
mission,  as  there  can  be  no  doubt  ooncemin; 
it ;  and  so  in  this  case  also. — The  ar^men 
of  Haneefa,  in  reply  to  the  two  disciples,  i 
that  the  proper  dower  is  the  radical  obli^ 
tion  in  a  contract  of  marriage,  like  the  pnc 
of  a  purchase,  in  a  contract  of  sale,  as  thi 
is  the  most  equitable,  being  a  medium  ad 
justinent  neither  over  nor  under,  and  oon« 
fluently  it  is  not  to  be  deviated  from,  excef 
in  cases  where  the  specification  of  the  dove 
is  perfect  and  complete ;  but  here  the  sped 
flea  tion  is  not  complete,  since  neithiT  slav 
has  been  particularly  mentioned  by  the  hu! 
band,  in  settling  the  dower,  but  both  indeli 
nitely :  contrary  to  a  case  of  Khoola  or  < 
manumission  for  a  compensation,  since  i 
neither  of  these  is  there  any  radical  compel 
satory  oblieration  understood,  independent  < 
some  particular  pro'ious  agreement ;  for  : 
a  slave  were  to  say  to  his  master,  **  emand 
pate  me,"  and  the  master  were  to  repl 
**  thou  art  free ;"  or  if  a  vriie  were  to  say  t 
her  husband,  **  grant  me  Khoola,"  and  th 
husband  were  to  reply,  **I  have  grants 
Khoola,"  no  obligation  whatever  would  re 
main  upon  the  slave  or  the  wife ;  wheresi 
on  the  contrary,  if  a  woman  were  to  say  to 
man,  **  marrv  me,"  and  he  were  to  reply,  ** 
have  married  you,"  her  proper  dower  wonl 
be  incumbent  upon  him ;  but  where  the  iit 
of  the  more  valuable  slave  falls  short  of  th 
proper  dower,  the  wife  has  virtually  acoeds 
to  the  abatement;  and,  in  like  mannd 
where  the  rate  of  the  least  valuable  sUt 
exceeds  the  proper  dower,  the  husband  hi 
virtually  agreed  to  the  excess  ;  and  she  the 
receives  one  or  other  of  the  slaves,  as  th 
case  may  be. — It  is  here  to  be  observed  thil 
if  divorce  take  place  before  emancipatioi 
the  wife  is  to  receive  from  her  hust>and 
present  in  addition  to  half  the  price  of  th 
least  valuable  slave:  this  is  a  rule  esbii) 
lished  by  custom,  and  must  be  complie 
with,  as  un  obligation  on  the  part  of  the  niu 
band,  although  the  value  of  the  presep 
should  even  exceed  the  half  price  of  soft 
slave. 

Or  undeserved. — If  a  man  marry 
woman,  assigning  her,  as  a  dower,  an  sni 
mal  imdescribed,  it  is  approved,  and  th 
woman  shall  receive  an  animal  of  a  middlio 
standard ;  but  the  husband  has  it  at  hi 
option,  instead  of  this,  to  pay  her  the  value  i 
such  an  animal  in  money.-^The  compiler  c 
the  Hedaya  observes  that  this  is  to  be  undei 
stood  only  where  a  man  names  the  species  c 


•  This  relates  merely  to  the  point  of  lai 
in  cases  of  vague  and  indefinite  expression 
for  instance,  in  Khoola,  where^  the  wife  ma 
i  say  to  her  husban  1,  **  I  will  give  you  one  c 
two  thousand  Dirms,  or  either  of  my  slave: 
Zeyd  or  Amir,  for  my  divorce," — in  whic 
case  the  law  alwavs  determines  the  propose 
oomi)ensation  at  the  lowest  Talue  menUunec 
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deteribing  whether  it  is  to  be  an 
r  a  Toorkee) ;  bat  where  he  does  not 
the  species  of  the  animal  (as  if  he 
•ay,  **I  will  give,  as  a  dower,  a 
xl  ),  it  is  not  lawful,  and  he  in  that 
omes  liable  to  make  grood  to  the 
er  proper  dower.— Shafei  maintains 
oper  dower  is  obligatory  in  either  of 
ove  oases,  he  holding  that  nothing 
e  assigned  as  dower,  in  a  contract 
ige,  but  what  would  be  capable  of 
ion  in  a  contract  of  sale;  and  an 
adescribed  is  incapable  of  apprecia- 
being  unknown,  and  consequently 
nstitute  a  dower. — The  argument  of 
»rs  is,  that  a  contract  of  marriage 
an  exchange  of  property  for  that 
not  property  (for  the  use  of  the 

rerson,  which  is  the  return,  cannot 
such) ;— now  the  law  admits  that 
lay  be  a  debt  upon  the  person,  in 
3  of  an  exchange,  where  tnere  is  no 
in  return,  as  in  the  case  of  Deeyat, 
hundred  camels  are  rendered  obli- 
law,  their  description  being  unde- 
i  dower  is  therefore  to  be  considered, 
aspect,  as  a  property,  concerning 
)  man  has  taken  an  obligation  upon 
.  priori,  in  the  manner  of  an  ac- 
:ment ;  now  ignorance,  with  respect 
ual  property,  does  not  invalidate  an 
dgment  by  which  a  f)erson  takes 
self,  d  priori,  an  obligation  concern- 
I  for  example,  if  a  person  were  to 
dge  that  he  owed  a  slave,  or  any 
J  undescribed,  his  acknowledgment 

good,  and  the  specification  would 
him. 

ION. — If  the  nomination  of  a  dower 
id  the  same  as  an  acknowledgment, 
i  that  the  nomination  of  an  animal 
it  of  dower  is  approved,  although 
es  remain  unknown, — the  same  as 
knowledgment  respecting  property 
^ — which  is  not  the  case. 
. — A  knuwlege  of  the  species  of  the 
I  made  a  condition,  in  conformity 

rule,  that  a  specitied  dower  shail 
f  property,  the  medium  of  which 
known,  for  the  sake  of  both  the 
now  this  cannot  be  ascertained, 
here  the  species  is  known,  which 
•nds  a  best,  a  worst,  and  a  medium 
ind,  for  if  this  be  unknown,  the 
n  cannot  be  made,  since  no  medium 
oertained  amidst  an  infinite  variety 
1. — But  (as  was  already  observed) 
and  has  it  at  his  option,  in  dis- 
the  dower,  either  to  ^ve  the  woman 
I  animal  of  the  species  mentioned, 
r  her  the  value  in  money,  because 
tun  cannot  be  ascertainea  precisely 
J  appreciation,  and  consequently 
ft  of  the  animal  is  the  standard 
mt;  and,  on  the  other  hand,  the 


actual  animal  is  the  standard  according  to 
nomination. 

If  a  man  marry  a  woman,  assigninii:  her  a 
dower  of  cloth,  undescribed,  she,  in  this 
case,  receives  her  proper  dower.  This  is 
where  the  term  cloth  alone  is  mentioned  by 
the  man  without  any  addition ;  and  f^e 
reason  is,  that  the  species  of  cloth  is  here 
unknown  and  unascertainable,  since  of  that 
there  are  a  variety  of  species. — But  if  he 
were  to  name  thu  species  of  cloth,  as  if  he 
were  to  say,  **  I  will  give,  as  a  dower,  a  piece 
of  Hirrooey,*'*  this  manner  of  description 
is  approved ;  and  the  husband  has  it  in  his 
option  either  to  give  a  piece  of  Hirrooey  of 
a  middling  quantity,  or  to  pay  the  value  in 
cash,  for  the  reasons  already  stated.  In  like 
maimer  he  has  it  at  his  option  either  to  give 
the  cloth  or  to  pay  the  value,  where  he  has 
been  still  more  particular  in  his  description, 
mentioning  the  length,  breadth,  and  quality 
of  it,  in  a  way  such  as  would  suffice  in  a 
Sillim  sale. — Ihis  is  according  to  the  Zahir 
liawayet;  and  the  ground  upon  which  it 
proceeds  is  that  cloth  is  not  of  the  class 
of  things  denominated  Zooatal-Imsal,  or 
things  compensable  by  an  equal  quantity  of 
the  same  species.  In  like  manner  he  snail 
have  the  same  option  where  the  dower  is 
assigned  of  goods,  the  quantity  of  which  is 
ascertainable  by  weight  or  measure,  provided 
he  should  not  have  particularly  described 
the  Quality,  but  only  the  species :  but  if  he 
should  particularly  describe  the  quality,  he 
then  has  no  option,  and  must  pay  the  actual 
thing  mentioned,  because,  under  such  de- 
scription, it  becomes  a  debt  upon  him,  of  the 
specific  weighable  or  measurable  articles 
described. 

Case  of  a  dower  consisting  of  unlawful 
articles. — If  a  Mussulman  marry  a  woman, 
agreeing  to  give  her,  as  a  dower,  wine  or  a 
hog,  the  woman  has  her  proper  dower,  because 
a  condition  of  assenting  to  receive  such  ar- 
ticles is  invalid ;  but  as  a  contract  of  mar- 
riage is  not  rendered  null  by  a  nugatory 
condition  being  comprehended  in  it,  it  holtis 
good,  in  this  case,  though  the  condition  be 
null :  contrary  to  a  case  of  sale,  which  is 
rendered  null  by  an  invalid  condition. — The 
assignment  of  the  dower  in  either  of  the 
articles  aforesaid  is  disapproved,  because 
what  is  named  is  not  property  with  Mussul- 
mans ;  and  on  this  principle  it  is  that  a 
proper  dower  becomes  due. 

(Jases  of  false  assignment. — If  a  man 
marry  a  woman,  assigning  her,  as  a  dower, 
a  cfx»\i  of  vinegar,  and  the  cask  should 
afterwards  appear  to  contain  wine,  she.  in 
this  case,  has  her  proper  dower,  according  to 
Haneefa. — The  two  disciples  allege  that,  in 
this  case,  she  is  to  receive  vinegar  of  a 
medium  quality,  and  the  same  in  quantity 
as  the  wine.— And  if  the  man  were  to  name, 
as  a  dower,  a  certain  specified  slave  (as  if 


*  A  particular  species  of  cloth  manufac- 
tured in  Herat,  a  city  of  Khorasan. 
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were  to  Bay^  "  I  a^f«ipTi  this  slave  as  a 
ircr"),  and  it  hhoiiM  afterwards  appear 
tliat  the  T>cr8r)n  so  iiiontioni-d  as  a  slave  was 
at  that  time  free,  in  tliis  case  a  proper  dower 
in  due,  aeeordinfc  to  Haneefa  and  Mohammed. 
Ahoo  Yoosaf  hays  that  here*  the  huslmnd 
owes  the  estimated  value  of  the  free  p^Tsou 
aforesaid,  Hupnouin^  he  were  a  slave  ;  for  he 
ar^rues  that  the  man  has  tilled  the  woman 
with  the  expectation  of  a  certain  proixrty, 
the  d'rlivory  of  which  he  afterwards  tinas 
imp'M*sil)le ;  the  value  therefore  is  oblij^atory 
upon  him,  or  an  article  similar  to  that  at^rcK^d 
for,  if  it  be  of  the  spircies  of  Zooatal  Imsal, 
as  in  a  case  where  a  man  marries  a  woman 
on  a  dower  consistinpf  of  a  specified  slave, 
and  the  slave  dies  before  delivery. — AImjo 
llaneefa,  on  the  otlnr  hand,  says,  that 
whi-re  nomination  and  pointe<l  reference* 
are  united,  rep^ird  must  be  had  to  the  latter, 
lit-eauw,'  indication  is  more  clear  and  express 
under  that  form,  and  hence  the  case  is  the 
Kime  as  if  thu  man  had  en?as:ed  to  five,  as 
a  dower,  wine  or  a  hop.t  Mohammed  (coin- 
eidiuK  with  Hanc<^fa  with  respect  to  the 
slave,  and  dissentinsr  from  him  with  respect 
to  the  vinef^iir,  as  aforesaid)  says  that  it  is 
a  rule,  that  if  the  thin^  named  be  of  the 
Willie  species  with  tlto  thing  specitied  by 
jMiinted  reference,  the  contract  is  connected 
with  the  latter;  but  if  the  thinfr  named  1>e 
of  a  species  distinct  and  diil'erent  from  the 
tiling  pointedly  specifitrd,  it  [the  contract]  is 
connected  witn  the  thing  named  ;  because 
indication  is  more  effectual  from  naming  a 
thiiifj^,  than  it  is  fn»m  iminting  that  thing 
out,  Huismuch  as  it  is  tnen^by  known  what 
that  thing  is,  whereas  by  pointing  it  out  the 
substance  only  is  known ; — on  which  principle 
it  is  that  if  a  man  purchase  a  ring  stone,  on 
the  c^mdition  of  its  iK'ing  a  ruby,  and  it 
should  ]irove  to  be  only  a  garnet,  the  bargain 
is  void,  on  account  of  the  diiftTcnce  of  spe- 
(;ies ;  but  if  a  person  w4Te  to  purchase  a 
stone  on  condition  of  its  being  a  ruby,  and 
it  should  prove  to  bo  an  emerald,  yet  the 
bargain  holds  good,  because  these  are  held 
by  lapidaries  to  be  of  the  same  snecies : — 
now,  in  the  present  instance,  the  slave  and 
the  free  person  are  of  one  and  the  same 
species  ;  the  contract,  therefore,  is  connected 
with  the  thing  identically  specitied  or  pointed 
out,  and  on  this  principle  her  proper  dower 


*  Tasmecat  and  Isharet :  the  former  term 
means  simply  naming  a  thing,  or  (as  ex- 
pressed above)  nomination  ;  by  the  latter  is 
understood  pointing  a  thing  out,  such  as 
"  This  slave,^*  &q., 

t  That  is  to  say,  the  condition  is  altogether 
void,  and  a  proper  dower  is  of  course  due ; 
for  if  the  man  were  to  sav,  **  I  will  give  as  a 
dower  this  slave,"  and  the  person  so  spoken 
of  should  appear  to  be  free,  it  is  evident 
(regard  being  had  to  the  relative  "this," 
denoting  pointed  reference)  that  the  con- 
dition or  agreement  is  ipso  facto  null,  as 
^    rtgarding  a  thing  which  does  not  exist. 


is  due  to  the  woman ;  but  wine  and  vinegar 
Ix'ing  of  distinct  species,  and  totally  different 
from  each  other  (inasmuch  as  the  latter  ii 
lawful  in  use,  and  the  former  prohibited,) 
the  contract  is  there  connected  with  the 
thing  nominaUy  specitied,  and  consequently 
the  wriman  is  entitled  to  vinegar  equal  in 
quantity  to  the  wine. 

If  a  man  marry  a  woman,  agreeing  to  give 
her,  as  a  dower,  two  slaves  specified,  as  u  he 
were  to  say,  '*  I  assign,  as  a  dower,  those  two 
slaves;**  and  it  should  happen  that  one  of 
the  persons  so  specitied  as  slaves  is  free,  in 
this  case,  according  to  Haneefa,  the  woman 
is  not  entitled  to  more  than  the  single  slave 
remaining,  pro>'ided  the  value  be  equal  to 
ten  Dinns,  because  the  slave  is  pnrticnlarlj 
assigned,  and  where  the  assigned  dower  le 
admitted  to  be  incumbent,  this  prohibits  the 
obligation  to  a  proper  dower  ;— as  where  ft 
man,  for  instance,  marries  a  woman,  assign- 
ing her,  as  a  dower,  a  piece  of  cloth  of  the 
value  of  ^Ye  Dirms,  in  which  case  tiie 
woman  gets  the  piece  of  cloth  aforesaid, 
together  with  tive  Dirms  in  money,  in  tadit 
manner  as  that  the  whole  shall  amonnt  to 
ten  Dirms.  being  the  lowest  legal  dower, 
beyond  which  nothing?  is  incumbent.  Aboe 
Yoosaf  alleges  that,  m  this  case,  the  womti 
gets  the  slave,  together  with  the  amonni  cf 
the  estimated  value  of  the  other  penoB, 
supposing  he  were  a  slave,  because  here  the 
man  has  tilled  her  with  expectation  of  t«v 
slaves,  the  delivery  of  one  of  which  alter 
wards  appears  to  be  im|)ossib1e ;  whcrefoie 
the  value  of  the  latter  is  obligatory  npA 
him.  Mohammed  has  said  (and  there  is  aho 
one  opinion  recorded  of  Haneefa  to  thc^same 
eifcct)  that  the  woman  gets  the  slave,  together 
with  a  property  sufficient  to  complete  her 
proper  dower,  if  that  should  exceed  the  value 
of  uie  slave ;  because,  if  both  the  personi 
named  as  slaves  by  the  husband,  in  speci- 
fying the  dower,  were  oxstuallv  free,  the 
whole  proper  dower  (according  to  Mohammed) 
would  oe  due  ;  and  consequently,  where  one 
onlv  is  a  slave,  that  slave  is  due,  together 
with  such  property  as  (along  with  the  akve) 
amounts  to  a  proper  dower. 

A  woman  is  not  entitled  to  any  dmMr 
under  an  invalid  marriage  diewirea  brfon 
consmmmatinn.^lF  the  Eazee  separate  a  Bin 
from  his  wife,  before  cohabitation,  on  aeeonnt 
of  their  marriage  being  invalid,  the  woman 
is  not  entitled  to  any  part  of  her  dower,  be* 
cause,  where  the  marriage  is  invalid,  so 
obligation  with  respect  to  dower  is  involved 
in  the  contraot,  as  that,  in  such  a  case,  isa]eo 
null ;  nor  is  the  dower  hi'ld  to  be  due  on  any 
other  ground  than  the  fruition  o*"  the  connu- 
bial enjoyment,  which  is  not  found  in  the 
§  resent  instance. — In  the  same  manner  no 
ower  is  due  after  Khalwat  Saheeh,  or  com- 
plete retirement,  because,  on  account  of  the 
invalidity  of  the  marriage,  the  law  does  not 
consider  retirement  as  indicating  the  com- 
mission of  the  carnal  act,  and  oonseqoently 
it  does  not  stand  as  such.  It  is,  howew,  to 
be  obEcrved  that  in  an  invalid  marriage  a 
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dower  is  not  due   on  account  of 
petition  of  the  carnal  act,  because 
right  of  possession  is  doubtful,  and 
is  therefore  the  same  as  where  a  man 
itcd  carnal  connexion  with  the  slave 
m, — or  where  a  man  has  repeated 
nnexion  with  his  wife,  and  it  should 
is  appear  that  he  had  suspended  the 
of  that  woman  upon  the  ciroum- 
f  his  marrying:  her, — in  either  of 
sea  one  dower  only  is  due,  because  of 
respecting:  the  right  of  possession  ; 
to  a  case  where  a  man  has  repeated 
nnez  ion  with  the  slave  of  his  lather, 
er,  or  Ms  wife,  and  pleads  his  con- 
of  the  same  being  mwful ;  for  in 
a  dower  is  incumbent  upon  him  for 
petition  of  the  act,  because  here  no 
ists,  as  he  appears,  on  every  repe- 
have  had  carnal  connexion  with  a 
>  is  the  absolute  property  of  another : 
>ntrary,  also,  to  a  case  where  a  man 
ited  carnal  connexion  with  a  female 
id  in  partnership  between  himself 
her,  for  in  this  case  an  half  line  is 
at  upon  him  for  everjr  repetition 
t^  to  the  determination  in  the  Bur- 
ima   of  Abdal-azeez-Bin   Amroo), 
he  has  every  time  committed  the 
t  in  the  share  of  his  partner. 
n   case    of  consummation,    she   is 
to  her  proper  dower,  not  exceeding 
peeiftea  in  the  contract— If  a  man 
ith  a  woman  in  an  invalid  marriage, 
i  carnal  connexion  with  her,  she  is 
ase  entitled  to  her  proper  dower: 
is  not  entitled  to  more  than  the 
dower,*  according  to  our  doctors. — 
sutrary  to  the  opinion  of  Zilfcr,  who 
i  an  analogy  between  this  and  an 
iHt ;  that  IS  to  say,  in  an  invalid 
be  stipulated  price  of  the  thing  sold 
of  its  actual  value,  the  latter  is  due 
ever  amount;    and  so  also  in  the 
ase.— The  argument  of  our  doctors, 
case,  is  that  the  thing  which  the 
has  received  (namely,  the  possession 
oman^s  person)  is  not  property,  and 
;  is  not  appreciable  in  any  other  way 
the  assignment  of  a  dower ;  now  if 
assigned  should  exceed  the  proper 
be  excess  is  not  incumbent,  because 
ivalidity  of  the  assignment,  for  that 
of  the  contract,  which  being  invalid, 
{nment  is  so  likewise ;  and,  on  the 
od,  if  the  dower  assigned  be  short  of 
iT  dower,  the  difl'erence  is  not  incum- 
cause,  with  respect  to  that,  assign- 
is  not  been  made  :  contrary  to  an 
ale,  because  there  the  thing  sold  is 
ble,  and  consequently  the  amount  of 
n  will  be  adjusted  by  its  value. 


t  is  to  sav,  if  her  proper  dower 
xceed  in  value  the  dower  specified  in 
ract.  yet  the  woman  is  entitled  to 
Billed  dower  only,  and  not  to  her 
4ywer. 


And  she  must  observe  an  Edit  after  sepa^ 
ration,— Tre  observance  of  an  Edit,  alter 
separation,  is  incumbent  upon  a  woman  with 
whom  a  man  has  had  carnal  connexion  in  an 
invalid  marriage.  And  here  the  Edit  is  to 
commence  as  from  the  date  of  separation,  and 
not  iroxn  that  of  the  last  carnal  connexion. 

A  child  born  in  an  illegal  marrige  is  of 
established -descent, — The  descent  of  a  child 
born  of  a^  woman  enjoyed  in  an  illegal 
marriage  is  established  [in  the  reputed 
father],  because  in  this  re^^ard  is  had  to  the 
child's  preservation,  since  if  the  descent  were 
not  to  be  established,  the  child  might  perish 
for  want  of  cure. — Mohammed  holds  (and 
decrees  are  passed  agreeable  to  this  doctrine) 
that,  in  the  establishment  of  genealogy 
under  an  invalid  marriage,  the  time*  is 
calculated  from  the  first  carnal  connexion, 
not  from  the  date  of  the  marriage,  because 
one  which  is  invalid  does  not  give  a  claim  to 
the  carnal  act,  so  as  to  stand  as  such,  where- 
as the  reverse  is  the  case  in  a  ^alid  marriage, 
as  that  establishes  such  claim :  and  hence,  in 
the  establishment  of  genealogy,  the  time  is 
calculated  from  the  date  of  the  marriage. 

Hate  of  the  Mihr  Misl,  or  proper  dower, ^ 
The  Mihr  Misl  (or  proner  dower)  of  any 
woman  is  to  be  regulated,  in  its  amount  or 
value,  by  that  of  tne  dower  of  her  paternal 
relations,  such  as  her  paternal  sisters  or 
aunts,  or  the  daughters  of  her  paternal 
uncles,  and  so  forth,  according  to  a  precept 
of  Ibn  Mussaood,  **To  the  woman  belongs 
such  a  dower  as  is  usually  assigned  to  her 
female  paternal  relatives : ' — moreover,  men 
are  accounted  of  the  class  of  their  paternal 
tribe,  and  the  value  of  a  thing  cannot  be 
estimated  but  by  attending  to  the  value  set 
upon  its  class. 

A  woman's  proper  dower  is  not  to  be 
estimated  by  the  dower  of  her  mother  or  her 
maternal  aunt,  where  they  are  not  descended 
of  her  father's  family,  on  account  of  the 
precept  of  Ibn  Massaood  already  recorded  : 
yet  if  her  mother  should  be  descended  of  her 
father's  family  (being,  for  instanoc,  the 
daughter  of  his  paternal  uncle),  in  this  case 
a  judgment  may  be  formed  from  her  dowtr, 
as  being  descended  from  the  family  of  the 
father. 

In  regulating  the  proper  dower  of  a 
woman,  attention  must  be  paid  to  her 
equality  with  the  women  from  whose  dowers 
the  rule  is  to  be  taken,  in  point  of  age, 
beauty,  fortune,  understanding,  and  virtue, 
because  it  varies  according  to  any  difference 
in  all  these  circumstances  ;  and,  in  like 
manner,  it  difiers  according  to  place  of  resi- 
dence, or  time  (that  is  to  say,  times  of  trouble 
and  confusion,  as  opposed  to  times  of  tran- 
quillity) ;  and  the  learned  in  the  law  have 
observed  that  equality  is  also  to  be  regarded 


•  The  probable   term   of  pregnancy,   by 

which  the  child's  descent  is  to  be  judged  of 

and  ascertained.    (For  a  further  elucidation 

I  of  this  point  see  Book  of  Divorce,  Chap.  XIll.) 
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in  point  of  vireinity,  because  the  dower  is 
diti'ercnt  accoraing  as  the  woman  may  be  a 
wjrin  or  otherwise. 

A  too  man*  8  (jiMrdian  may  become  surety 
forhv.r  dowvr. — If  the  Wali'i*  [ifiiardian]  ofa 
woman  become  surety  for  her  dower,  it  is 
approved,  lH.>causc  he  is  comp.ti>nt  t^>  such 
responsibility  (that  is,  to  take  such  obliga- 
tion upon  himsclt')}  and  he  is  surety  in  a 
thing  which  is  a  letral  subject  ot*  bail 
(namely,  the  dower),  since  that  is  a  debt,  in 
which  bail  is  approved:  and  the  woman  is 
afterwards  at  liberty  to  require  her  dower 
either  of  her  husband  or  of  her  guardian,  as 
in  all  other  cases  of  bail :  and  if  the  guar- 
dian pay  the  dower,  he  shall  take  the  same 
from  the  woman's  husband,  whore  he  has 
become  surety  at  his  de:<ire,  as  is  the  in- 
variable rule  in  bail.  The  bail  is  in  like 
manner  approved,  if  the  wife  be  an  infant : 
contrary  to  where  a  father  sells  the  property 
of  his  infant  child,  and  becomes  bau  for  the 
amount,  which  is  not  lawful,  because  a 
guardian  is,  with  respect  to  marriage,  a  ne- 
gociator  merely ;  but,  in  sale,  ho  is  the  exe- 
cutor of  the  contract  (whence  it  is  that  its 
obligations  rest  upon  him,  and  its  rights 
appertain  to  him) ;  and  the  father's  discharge 
is  also  approved,  if  he  clear  the  purcluiser  of 
the  whole  price  of  the  infant's  property  ;  and 
he  is  moreover  at  libert]^  to  tako  possession 
of  tho  price  after  the  infant  shall  have 
attained  maturity ;  wherefore,  if  his  bail 
were  to  be  approved,  it  would  admit  the 
principle  of  a  man  becoming  surety  in  his 
own  behalf,  which  is  absurd. 

Objection.—  A  father  is  at  liberty  to  take 

Sossession  of  tho  dower  of  his  infant 
aughter,  in  the  same  manner  as  of  the 
price  of  his  infant  child's  property ;  where- 
fore if  the  bail  of  the  father  with  respect  to 
the  dower  be  approved,  it  follows  that  he  is 
bail  in  his  own  behalf. 

Uei»ly.-— The  authority  vested  in  a  father 
to  take  possession  of  the  dower  is  because  of 
his  parental  relation,  and  not  on  account  of 
his  beiug  a  party  in  tlie  contract  (for  which 
reason  it  is  that  he  is  not  at  liberty  to  take 

Sossession  of  the  dower  after  the  maturity  of 
is  child),  so  that  he  docs  not  in  this  case, 
appear  to  be  bail  in  his  own  behalf. 

^iicomanmay  resist  consummation  until  she 
be  2)aid  the  prompt  proportion  of  her  dotccr, 
— A  WOMAN  may  refuse  to  admit  her  husband 
to  a  carnal  connexion  until  she  receive  her 
dower  of  him,  so  as  that  her  right  may  be 
maintained  to  the  return,  in  the  same 
manner  as  that  of  her  husband  to  the  objoct 
for  Avhieh  the  return  is  given,  as  in  sale. 

A  WOMAN  is  also  at  liberty  to  resist  her 
husband  carrying  her  upon  a  journey  until 
she  shall  have  received  her  dower  of  him, 
for  the  same  reason. 

On  the  other  hand,  the  husband  has  no 
power  to  restrain  his  wife  from  going  on  a 
journey,  or  from  going  abroad,  or  visiting 
her  friends,  until  such  time  as  he  shall  have 
ditoharged  the  whole  of  the  Mihr  Moajil,  or 
•  prompt  dower,  because  a  husband's  right  to 


confine  his  wife  at  home  is  solely  for  the  sake 
of  securing  to  himself  the  enjoyment  of  her 
person,  and  his  right  to  such  enjoyment  does 
not  exist  until  after  the  payment  of  the  re- 
turn lor  it. 

Unless  the  tchole  dower  be  deferable.—' 
WiiAT  is  here  advanced  proceeds  upon  a  sup- 
position of  the  whole  dower,  or  a  certau 
portion  of  it,  l)eing  Moajil,  or  prompt ;  but 
if  the  whole  be  Mowjil,  or  deferred,*  the 
woman  is  not  at  liberty  to  refuse  the  em- 
braces of  her  husband,  as  she  has  dropped 
her  riglit  by  agreeing  to  make  her  dower 
Mowjil, — the  same  as  in  a  case  of  sale,  when, 
if  the  price  of  the  article  sold  be  made  de- 
ferable, the  seller  is  not  at  liberty  to  detain 
the  article  sold  on  account  of  the  price.— 
Aboo  Voosaf  controverts  the  doctrine  which 
is  here  advanced,  and  maintains  that,  ia 
this  case  also,  the  wife  is  at  liberty  to  refaw 
to  admit  her  husband  to  oamal  connexionv 
as  long  as  he  omits  to  make  payment  of  the 
dower. 

And  she  may  also  resist  a  repetition  oftis 
comiexion,  after  consummation ,  in  the  iih 
circumstances. — It  is  further  to  be  observed, 
that  even  if  the  husband  should  have  oom- 
mittedtho  oamal  act,  or  should  have  been  it 
complete  retirement  with  the  wife,  yet  tht 
rule  is  the  same ;  that  is  to  say,  she  is  stiii 
at  liberty  to  refuse  to  admit  him  to  ctnul 
connexion,  or  to  resist  his  carrying  ha 
upon  a  journey,  until  such  time  as  she  shiil 
have  received  the  whole  of  her  prompt  domr 
from  him.— This  is  the  doctrine  of  HaneefiL 
— The  two  disciples,  on  the  contrary,  allete 
that  the  woman,  in  this  case,  has  no  son 
liberty  of  refusal  or  resistance.  It  is  to  be 
remarked,  however,  that  this  difference  of 
opinion  subsists  only  where  the  original 
carnal  act,  or  complete  retirement,  has  taken 

Elace  with  the  woman's  consent ;  but  if  sha 
avo  been  enjoyed  by  force,  or  if  she  be  an 
infant  or  an  idiot,  her  right  of  refusal  or  re- 
sistance, as  above,  does  not  cease,  acoording 
to  the  united  opinion  of  all  our  doctors. 

But  she  is,  notwithstanding^  entitled  to  her 
subsistence.— It  is  proper  to  observe,  tlut 
where  the  woman  refuses  to  admit  the  hni- 
band  to  a  repetition  of  the  oamal  act,  u 
above  stated,  yet  she  has,  nevertheless  (so- 
cording  to  Haneefa),  a  claim  to  her  subos- 
tonce,  as  her  refusal  does  not,  in  this  case, 
proceed  from  any  stubbornness  or  disobe- 
dience, since  it  is  not  exerted  in  resistanes 
to  a  right,  but  rather  in  maintenance  of  one. 
— The  two  disciples  hold  that  ahe  is  not 
entitled  to  any  subsistence  ;  and  their  ar^- 
ment  on  this  occasion  is,  that  the  sole  object 
of  the  contract  has  been  duly  delivered  to 
the  husband,  either  by  the  single  carnal  act, 
or  by  the  single  complete  retirement,  as 
aforesaid ;  on  which  account  it  is  that  her 
right  to  her  w^hole  dower  is  confirmed  and 

*  That  is  to  say,  if  the  stipolation  fizM 
the  payment  of  the  dower  at  Bomo  futon 
period,  as  a  year,  or  so  forth. 
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iihed,  and  oonaequently  no  right  of 
sr  detention  of  her  person  remains  wi^ 
as  in  a  case  of  sale,  where  the  seller 
g  deliTered  the  article  sold  to  the 
MMcr^  before  receiving  the  price,  has  no 
sr  right  oyer  it. — Haneefa,  on  the  other 

roMona  that  the  woman  in  resisting 
«  and  withholds  a  thing  which  she  has 
id  to  a  return,  and  over  which  she  has, 
rse,  a  right  of  detention,  until  such 
;  aniall  have  been  duly  made  to  her : 
rith  respect  to  what  me  two  disciples 
,  that  **  ner  right  to  her  whole  dower 
firmed  and  established  by  the  single 

act,  and  so  forth,"  it  may  be  replied, 
Iw  whole  becomes  confirmed  to  her  by 
^le  oommission  of  the  carnal  act,  or 
rle  instance  of  complete  retirement, 
aril  J,  because  every  thing  beyond  that 
n  anknown,  and  consequently  cannot 
ict  the  operation  of  what  is  known; 
le  right  of  resistance  still  remains  be- 
the  oower  is  opoosed  to  the  whole,  the 

as  to  the  single  instance,  of  enjoy- 

f  ktuband  obtains  full  authority  over  his 
upon  payment  of  her  dower. — When 
nsband  has  duly  paid  to  his  wife  the 
of  her  dower,  he  is  at  liberty  to  carry 
herever  he  pleases,  because  the  word 
D  says,  '*  Te  shall  cause  thex  to 

E  IK  TOUB  OWN  HABITATIONS."    SomC 

alleged  that  the  husband  is  not  at 
f  to  carrv  his  wife  to  another  city 
mt  from  her  own,  although  he  should 
paid  her  the  whole  dower,  because 
eying  and  travelling  may  be  injurious 
r ;  but  he  is  at  liberty  to  carry  her  to 
illages  in  the  vicinity  of  her  city,  as 
iies  not  amount  to  travelling, 
lei  of  dispute  between  the  parties  con- 
tg  the  amount  of  dower. — If  a  man 
'  a  woman,  and  they  afterwards  dispute 
ming  the  rate  of  her  dower,  the  deola- 
.  of  the  wife  is  to  be  credited  to  the 
It  of  her  proper  dower,  and  that  of  the 
nd,  with  respect  to  any  excess.  This 
rds  upon  a  supposition  of  his  having 
amal  connexion  with  her :  but  if  he 
l^  h^ve  divorced  her  before  consumma- 
tds  declaration  alone  is  to  be  credited 
respect  to  the  half  dower.  This  is  the 
ne  of  Haneefa  and  Mohammed.  Aboo 
i  alleges  that  the  declaration  of  the 
nd  is  to  be  credited,  whether  before 
•e  or  after,  unless  where  it  goes  to 
ish  something  tritiing,  that  is  to  say, 
bing  so  small  as  is  known  to  be  short 
at  such  a  woman  has  a  right  to  expect 
rrisge  according  to  general  usage ;  and 
i  approved.  The  argument  of  Aboo 
f  is  that,  in  the  case  in  question,  the 
a  is  plaintiti'  suing  lor  an  excess, 
the  husband  defendant ;  and  the 
ation  of  a  defendant,  when  made 
oath,  is  to  be  credited;  wherefore 
if  the  husband,  in  the  present  in- 
r,  must  be  so,  unless  he  testify  to  some- 
io  small  as  that  apparent  circumstances 


argue  against  him:  and  the  ground  upon 
which  this  proceeds,  is  that  the  appreciation 
of  the  woman's  person  is  a  matter  of  neces- 
sity ;  and,  therefore,  so  long  as  it  is  possible 
that  anything  can  be  decreed  from  the  stipu- 
lated dower,  the  proper  dower  is  not  regarded. 
—The  argument  of  Haneefa  and  Mohammed 
in  this  case  is  that,  in  all  claims,  credit  must 
be  given  to  the  declaration  of  that  person  in 
whose  favour  apparent  circumstances  bear 
testimony,  and  apparent  circumstances  do 
bear  testimony  with  one  who  attests  the 
proper  dower,  as  that  is  the  standard  ob- 
ject in  marriage ; — similar  to  a  case  where  a 
dispute  arises  between  a  d^er  and  the  owner 
of  a  piece  of  cloth,  concerning  the  charge  for 
dying,  in  which  case  the  declaration  of  that 
person  will  be  credited  in  whose  behalf  the 
value  of  the  dye  or  colour  bears  testimony.* 
Concerning  what  is  here  advanced,  that  "  if 
Uie  husband  should  divorce  his  wife  before 
consummation,  his  declaration  alone  is  to  be 
credited  with  respect  to  the  half  dower ;"  it 
is  to  be  observed  that  this  (which  is  recorded 
bv  Mohammed  in  the  Jama  Sagheer  and 
Mabsoot)  apparently  contradicts  what  he  has 
advanced  m  the  Jama  Kabeer,  to  wit,  that 
"  the  woman  must,  in  this  case,  be  decreed  a 
proportionable  Matat,  or  present*'— (which 
18  conformable  to  the  inference  of  Haneefa 
and  Mohammed,  who  hold  that,  as  a  present 
is  due,  on  account  of  a  contract  of  marriage, 
after  divorce,  the  same  as  a  proper  dower, 
before  divorce,  the  one  must  oe  decreed  her 
in  the  former  case,  as  well  as  the  other  in 
the  latter) ; — but  this  apparent  contradiction 
between  the  above  authorities  may  be  recon-^ 
ciled  by  adverting  to  the  difierent  manner  in 
which  the  case  is  put  in  them  respectively  ; 
thus,  in  the  Mabsoot,  the  case  supposes  one 
thousand  Dirms  and  two  thousand, — that  is 
to  say,  the  husband  declares  that  the  dower 
is  only  one  thousand  Dirms,  and  the  wife 
claims  two  thousand;  now  the  value  of  a^ 
customary  present  does  not  equal  the  half 
of  those  sums,  and  of  course,  to  decree  a 
present  here  would  be  no  advantage  to  the 
plaintiff: — in  the  Jama  Kabeer,  on  the 
other  hand,  the  case  supposes  ten  Dirms, 
and  one  hundred  Dirms,— that  is  to  say,  the 
husband  avers  the  dower  to  be  only  ten 
Dirms,  and  the  wife  claims  one  hundred ; 
and  her  propert  present  may  be  estimated, 
suppose  at  twenty  Dirms;  here  therefore 
a  proper  present  may  with  propriety  be  de- 
creed to  her :  and  what  occurs  upon  this  sub- 
ject in  the  Jama  Sagheer  being  destitute  of 
any  mention  of  the  amount  of  the  dower, 
that  rests  upon  what  is  said  in  the  Mabsoot. 


•  Because,  as  different  colours  bear  a  dif- 
ferent price,  the  value  of  the  colour  used  is 
certainly  the  only  standard  by  which  the 
amount  of  the  charge  for  dying  can  he 
judged  of.  .       ,,    ^   , 

t  Arab.  Misl:  that  is,  proportionable  to  her 
rank  and  circumstances,  iu  the  same  manner 
as  the  proper  dower. 
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—As  a  more  full  expoBition  of  the  doctrine 
of  Haneefa  and  Mohammed,  in  a  case  where 
a  dispute  arises  betwtf en  tlie  husband  and  wile  ' 
concLTninff  the  amount  of  the  dower  on  the  ! 
continuance  of  the  marriage,  let  us  suppose  . 
that   the    husband  declares   one    thousand 
l)irms,  for  instam-e,  and  the  wile  claims  two 
thousand,  in  which  case,  if  the  proper  dower 
of  the  woman  do  not  exceed  one  thousand, 
the  declaration  of  the  husband  is  to  be  cre- 
dited ;  but  if  it  be  two  thousand,  or  upward, 
that  of  the  wife ;  and  whoever  of  the  two 

Sroduces  evidence'  in  support  of  his  or  her 
eolaration,  the  same  is  to  be  credited,  under 
either  of  the  above  circumstances;  and  if 
they  both  produce  evidence  under  the  first 
of  the  above  circumstances  (that  is,  the 
woman's  proper  dower  not  exceeding  one 
thousand  Dirms),  the  evidence  on  the  part 
of  the  wite  is  to  be  credited,  because  by 
such  evidence  her  right  to  the  excess  is  estab- 
lished ; — but  if,  under  the  second  (that  is 
the  woman's  proper  dower  being  two  tliousand 
or  upwards),  the  evidence  on  the  part  of  the 
husband  is  to  be  credited,  because  that  gnes 
topn)ve  that  the  wife  has  made  an  abate- 
ment in  her  dower  :  but  if  the  proper  dower 
be  one  thousand  five  hundred  Dirms,  both 
parties  must  be  required  to  make  oath,  after 
which  one  thousand  five  hundred  are  t^  be 
decreed  to  the  woman.  This  is  according  to 
the  Takhreej  of  ilnzi.  Koorokhee  says  that 
the  oath  must  be  tendered  to  both  parties  in 
ail  the  thi-ec  circumst;mccs,  alter  which  the 
proper  dower  must  be  decreed. — All  this  ap- 

Slies  to  a  case  whi  re  the  husband  and  w^ife 
ispute  with  respect  to  the  amount  of  the 
dower  itself,  and  not  with  respect  to  its  speci- 
fication :  butif  their  dispute  respect  the  latter, 
one  of  the  parties  asserting  that  a  dower  had 
been  named,  and  the  other  denying,  in  this 
case  the  prunt-r  dower  must  be  decreed,  ac- 
cording to  all  the  doctors,  that  being  the 
original  dower,  independent  of  any  specifi- 
cation. 

Or  heticecn  one  of  the  parties,  and  the 
heirs  of  the  other, — If,  alter  the  death  of 
the  husband  or  wife,  a  dispute  should  arise 
between  the  survivor  and  the  heirs  of  the 
deceased,  concerning  ^  the  amount  of  the 
dower,  the  rule  in  this  ease  is  the  same  as 
when  the  dispute  arises  between  the  parties 
during  life,  because  a  claim  to  the  woman's 
proper  dower  does  not  cease  in  eonsequeaee 
of  tne  demise  of  either. 

Or  between  the  heirs  of  both  parties,— Ay  J) 
if  both  husband  and  wife  were  to  die,  and  a 
dispute  to  arise  betw^een  their  heirs  with  re- 
spect to  the  amount  of  the  dower,  in  this 
case  the  declaration  of  the  husband's  heirs 
shall  be  credited,  although  they  should  de- 
clare a  sum  less  than  the  usuiil  and  customary 
dower  of  such  a  wt^man  as  the  wife  deceased. 
— This  is  according  to  Haneefa.  Mohammed 
holds  that  tlie  rule  is  t)ie  same  here  as  where 
the  dispute  arises  between  the  parties  during 
life. — And  if  the  heirs  dispute  with  respect 
to  the  speeilieation  of  the  dower,  one  party 
insisting  that  a  dower  had  been  named,  and 


the  other  denying,  the  declaration  of  the 
latter  is  to  be  credited,  according  to  Haneefk 
In  short,  with  Ilaucefa,  the  woman's  proper 
dower  is  not  at  all  regarded  alter  the  deoean 
ot  both  parties,  as  shall  be  hereafter  demon- 
strated. The  two  disciples,  on  the  other  hand, 
maintain  that  the  proper  dower  should  in 
that  case  be  decreed. 

17ie  heirs  of  a  deceased  wife  may  take  tks 
amount  of  the  s^tecijied  dower  out  of  the  de- 
ceased husband^ s  property, •^Iv  case  of  the 
death  of  both  husband  and  wife,  it  belongs 
to  the  heirs  of  the  latter  to  take  the  dower 
out  of  the  estate  of  the  husband,  where  it 
has  been  specifically  named ;  but  if  it  should 
not  have  been  specified,  they  eannot  cltim 
anything  whatever,  according  to  Uaneeb. 
The  two  disciples  maintain  that  the  woman'i 
heirs  are  entitled  to  her  dower  in  either  caie, 
— that  is  to  say,  to  the  specified  dower,  in  the 
former  case,  or  to  the  woman's  proper  dower, 
in  the  latter ;— in  the  former,  because  thi 
s])ecified  dower  was  a  debt  upon  the  husband, 
confirmed  by  the  circumstance  of  his  deceste, 
and  consequently  must  be  paid  out  of  hii 
estate,  unless  it  should  be  Known  that  the 
wife  nad  died  first,  in  which  case  tlie 
husband's  portion  of  inheritance  would  drop 
from  the  dow^T  [that  is,  must  be  deducted 
from  itj  on  accoimtthat  he  also  is  an  heir; 
— and,  in  the  latter,  because  the  womsn*! 
prone r  dower  had  become  a^  debt  upon  the 
nusoand,  the  same  as  a  specified  dower,  and 
therefore  does  not  drop  in  consequence  of  hii 
death,  any  more  than  where  only  one  of  tlM 
parties  dies. — Haneefa  argues  that,  in  thii 
case,  a  supposition  of  tlie  death  of  bikh 
husband  aud  wife  affords  a  conclusion  that 
their  peers  and  eotemporaries  are  already  cut 
olf  by  death,  and  no  longer  remain,  becauia 
it  is  most  probable  that  they  would  not  both 
die  until  alter  a  length  of  time ;  and  after 
the  lapse  of  such  a  period,  their  peers  and 
cotem]joraries  no  longer  remaining,  from 
whom  can  the  Cawzee  judge  of  or  dedds 
what  the  value  of  the  woman's  proper  dower 
ought  to  be  r—Hanecfa,  however,  holds  also 
that  where  the  husband  and  wife  both  happen 
to  die  before  the  lapse  of  any  length  of  time, 
so  as  that  their  peers  and  cotempopiries  are 
still  remaining,  her  heirs  are  entitled  to  her 
proper  dower. 

Case  ofadisnyte  concerning  articles  tent 
by  a  husband  to  nisicife.—lF  a.  husband  were 
to  send  anything  to  his  wile,  and  she  were 
to  denominate  it  a  present,  whilo  he  asserts 
that  lie  has  given  it  in  part  payment  of  her 
dower,  in  this  ease  the  declaration  of  the 
husband  must  be  credited,  because  he  is  the 
giver,  and  consequently  must  bo  supposed 
to  know  his  own  iutentions  best; — moreover, 
it  is  evidently  the  business  of  the  husband  to 
li(|uidate  the  obligation  which  lies  against 
him  before  he  proceeds  to  perform  gratuitous 
acts;    his   declaration,    therefore,  must  be 
credited,  exc^  pt  where  the  thing  sent  con- 
sists of  victuals  ready  dressed  for  eating  (such 
as  roasted,  or  boiled,  or  stewed,  and  so  forth), 
in  which  case  the  assertion  of  the  woman 
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art  be  ncdited,  beccoH  it  ii  nnul  and  reli^ons  nature  (snch  as  faatinK  and  prayer), 
7  fur  hniMnda  to  Kiid  fncb  articles   or  frith  respect  to  euuh  temporal  aoU  an. 


, s  to  their  wires,  not  countinf  it  in  though  contrary  to  the  Mussulman  law,  they 

•  dower;  bat ininpectto whcatorbatlty,  may  bold  to  be  legal  (such  as  tbe  sale  of 
e  dedarAtion  vf  tbe  hnabacd  should  be  wine,  or  of  swine's  lleah),  because  we  are 
idited  for  the  reuon  above  mentioned. —  commanded  to  luave  them  at  libtrty,  in  all 
me  liSTe  obaerred  that  articlea,  the  supply   things  which  may  be  deemed  by  them  to  ba 

irhidi  u  generally  held  incumbent  upon  proper,  according  to  the  precepte  of  their 
>  ^lulwnd,  such  aa  shifts,  and  robes,  and  own  faith ;  wherefore,  with  respect  to  all 
IMi,  an  sot  to  be  counted  in  the  duwer,  such  acta,  Zimmees  are  the  tame  as  aliens; 
jaivnc  eircamftsnoea  arguing  against  but  from  these  it  to  be  excepted  whoredom, 
s.  that  being  held  universally,  and  by  all  leet^ 

gfffiifif  to  be  a  criminal  act ;  and  as  to  naoir,  no 

_.  ^,      J  -  .  ..',       1,    .  1     ^  auch  thing  can  have  legal  eiiatenoe,  it  Deini 

qf  <A*  doiftr  of  imWeJ  «*6jfec(«  and  of  „oepted  from  all  the  obligation,  to  whicS 
«M,  -**« .  ■««<  ha*  hern  »UpuIaUd  or  the  person  can  be  subject,  becaute  of  a  saying 
«r*  a  CMUt^  ofearrum.-lr  a  Christian  „£  the  prophet,  "  Obberve  that  between  u^ 
il»in»rrT»t'nn*tianwomanwithuul:-iipii-  md  whosoever  takes  usury,  no  engagements 
Utjf  apy  dwer,  or  nu^ng  it  o,[i.i-l  of  eiist/'-Tbe  oompiler  of  the  Heiiya  re- 
mon,  nichaamaybe  deemed  hululb.v  ^^iki  that  what  Mohammed  has  advanced 
oae  of  their  profeaaion,  and  tiai.-  v-.^n.A  j^  the  Jama  Saghcer.  "Jf  a  Christian  man 
nne'jtioii  with  her,  or  divorce  bir  l.tfur.^  nmrry  a  Christian  woman  without  any 
osammaUon,  or  die  and  leave  btr,  lh«  ^0^^,  -'-ind  so  forth,— may  be  underttood 
Muui  w  not  entitled  to  any  doiter  what-  jn  two  ways,— cm,  the  absolule  exception  of 
•M-.  although  both  paitic«_  riiouJd  have  a  dower  (that  is.  especially  stipulating  that 
abraeed  the  faith  withiu  the  intenm.— And  there  shall  be  none)  ;  and  the  other,  merely 
le  law  i«  the  aame  where  the  parlies  are  the  omitting  to  mention  it  in  the  contract. 
lena  mamtd  on  like  terms  in  a  foreign  i^^^  j^ave  said,  concerning  thU  case,  that 
nmtry.  The  opinion  of  the  two  disciples  „i,ere  the  dower  it  eithir  made  to  consist  of 
tpcerning  aliens  is  the  same  as  that  of  unlawlul  articles,  or  is  not  mentioned  in  tho 
boo  Haneefe:  but  with  resptot  to  tbnstians.  contract,  there  am  two  traditions ;  according 
nnr   Zimmec*    {that  is,    subjiCts  of    the   ^  3,^  ^^^^^  i,  entitled  to  h.-r  proper 

IwaaoiDian  government),  they  hold  that  the  jg^g^  /^  maintained  by  the  two  diwiples), 
-oman  18  entitled  to  her  proper  dower,  wht-re  ^^j  according  to  the  other,  nothing  whatever 
tahMbandeilherconsumraotestheniamage  ,,  Jm,;  ^ad  it  U  from  this  variance  in  the 

L committing  the  carnal  act.  or  diet ;  and  traditions  that  the  diflerencc  of  opinion  arises 
i  she  11  entitled  to  a  present  w lien  he  between  Hanecfa  and  Mohammed. 
liTorces  htr  befure  consummation.  — -iifler  (,f  the  dower  of  {nfiilel  eubJeeU,  .tchcrt  it 
ilUges  thut  the  alien  woman  is  enlitk-d  lo  „„*,-,,,„/^,„e„r;K»i.-ly  aZimmcc  marry 
ler  prepi-r  dower  in  either  case_  (that  is.  in  „  zin,m<-ea.  makinf;  the  dower  lo  consist  of 
:hc event  eith.r  of  the  husband  a  dtotli,  or  ^j^^  ^^  ]^^  „„j  ^^^^  „r  both  should  after- 
.f  divorct).  b.-.ause  the  law  does  not  hold  it .  ^^rds  embrace  to  llic  faith,  y^t  the  woman 
ULwable  to  R'fk  or  de»i re  marriage  but  in  ,  j,  nevertli.'less  entitled  to  the  unlawful 
■ttUTB  for  Pf'Ptrly.  and  tins  rule  eiiually  I  ^rtitlc  sttllnl  upon  hir,  although  the  uou- 
iffevtsInhdvU  and  Mussulmans,  at  raamuKc  ^-^,„io„  ,^1;^.  pkco  previous  to  seisin,  pro- 
wmi  a  part  of  the  temporal  law.  the  obliE..-  vlded  the  unlawful  article  had  been  identi- 
jons  of  which  eitend  10  all  alike.  Jo  this  ^^y  siHcitted ;  but  if  this  bo  not  the  case, 
ie  two  disciples  reply,  that  aliens  do  not  ^^^.  ^^^aan.  in  the  instance  of  wine,  is  to 
Lake  upon  the.nse  ves  any  obligaliou  to  the  ^^.^.j^.^  t^^  estimated  value  of  such  n-inc.  or 
jbttrvanceof  the  laws  ot  Islam,  neither  are  i^  that  of  pork,  her  proper  dower.— 'J  his  is 
thtycapable  of  so  doing,  on  the  account  of  according  to  Uaneefa.  Aboo  Yoosaf  alleges 
a  difference  of  c-nnlry  :  contrary  to  the  case  th^t  the  woman  is  entitled  to  b^r  projwr 
uf  Zimmtcs,  whoarutubjecttotheMu^^sul-  j^^^^  ;„  ^^^lt  instance.  Mohammed,  on 
Ban  law  in  all  temmal  coueirns,  or  acts  lo  ^^^^  contrarv,  maintains  that  she  is  in  eilher 
•hith  the  temporal  law  has  ri'lrreiieu  (such  iustanct'  entitled  to  the  estimated  value  of 
u  whortdom,  u-urv,  and  to  forth),  tiuce  ^^^  nula^M  article  s-pecitied,  whatever  it 
Ihty  are  fully  capable  of  taking  upon  them-  be.— Tho  reasoning  upon  which  the  opinion 
lelvta  an  oblipatmn  to  the  observance  ut  „f  the  two  disciples  proceeds  in  tliis  case  is 
tbo^  laws,  as  living  native  subjects  ot  the  th^t  by  seisin,  or  possession,  the  right  in 
Uiusultuan  country.  Uaneera  reusoua  upon  the  thing  posst  wnd  becomes  fully  established 
this,  that  Zimmces  do  not  subject  themselves  „„j  conlirmed ;  si'isin,  then-fore,  is  similar 
to  any  of  the  laws  of  Ishm,  either  with  to  a  contract  of  marriagi.',  since,  like  that, 
respect  to  things  which    arc  merely  oi   a   jt  produces   a   riirht  which  had  not  btforo 

existed ;    and     consequrntly   tho    seisin   of 

•  Meaning  tbe  flesh  or  carcass  of  any  wine  or  pork  by  a  Mus=lima,  as  a  dower,  it 
iniual  which  dies  a  natural  death.-Tlie  illegal,  tho  same  as  a  coalract  it^lf  luclud- 
irigiiial  word  signihcs  the  flesh  of  any  fowl  ing  a  s|ieciticalion  of  such  unlawlul  articles, 
IT  quadruped  (not  being  Game)  which  has  aa  a  dower ;  and  this,  whether  those  articles 
lot  been  lawfully  stain.  may  have  been  identically  spccihctl,  ot  oniy 
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generally  mentioiied.— Aboo  Yoosaf  further' 
remarks  that  as,  where  the  time  of  seisin  is  | 
cmnected  with  the  time  of  the  execution  of 
the  contract,  if  both  parties  were  then  to 
embrace  the  faith,  her  proper  dower  would 
become  due  to  the  woman,  so  in  the  present 
instance  likewise : — with  Mohammed,  on  the 
other  hand,  the  mention  of  the  unlawful 
article,  as  a  dower,  is  approved,  as  being 
held,  by  the  sect  of  the  parties,  to  be  pro- 
perty ;  but  yet  the  delivorjr  is  forbidden,  on 
account  of  the  parties  having  embraced  the 
faith ;  wherefore  the  value  becomes  obliga- 
tory upon  the  husband,  the  same  as  where  a 
man  makes  dower  of  a  slave  who  dies  before 
the  delivery. — The  argument  of  Haneefa  on 
this  subject  is  that  a  dower  identically 
specified  becomes  the  property  of  the  woman 
on  the  instant  of  the  contract  of  marriage 
being  executed,  for  which  reason  it  is  that 
a  woman  is  empowered  to  make  what  use 
of  her  dower  sne  may  think  expedient,  by 
giving  it  away,  or  transferring  her  property 
in  it,  either  for  or  without  a  return  ;  and  the 
only  difference  that  possession  makes  is,  that 
the  husband  is  thereby  exonerated  from 
responsibility  with  respect  to  it,  this  being 
simply  a  transition  of  it  from  the  j)ossession 
of  the  husband  to  that  of  the  wife,  which 
does  not  become  prohibited  here  by  the  Islam 
of  the  parties,  any  more  than  in  the  case  of 
a  claim  of  restitution  of  wine  which  had  been 
forcibly  seized ;— that  is  to  say,  if  a  person 
were  to  make  a  forcible  seizure  of  wine  from 
a  Zimmee,  and  this  Zimmee  should  after- 
wards become  a  Mussulman,  he  is  neverthe- 
less still  at  liberty  to  claim  restitution  of 
the  wine  thus  forcioly  seized ;  and  so  like- 
wise in  the  present  case  (contrary  to  a  case 
where  a  Zimmee  purchases  wine  or  a  hog, 
and  aiterwa^s  becomes  a  Mussulman  before 
he  has  taken  possession  of  his  purchase ;  for 
in  this  case  it  is  unlawful  for  him  to  take 
possession,  and  the  bargain  becomes  void, 
Dccause,  in  sole,  a  right  of  transaction  with 
respect  to  the  property  sold  does  not  take 
place  until  after  si-isin  is  made  of  it  by  the 
purchaser,  which  becomes  forbidden  by  his 
subsequent  Islam):— but  where  the  unlawful 
article  is  not  identically  specified,  nothing 
but  actual  possession  can  establish  a  pro- 
perty in  it,  and  this  becoming  prohibited 
oy  the  subsequent  Islam  of  the  party,  and 
being  thereby  precluded,  the  price  or  value 
of  the  pork  would  not  be  due  to  the 
woman,  because  the  receipt  of  that  is  the 
aame  as  of  the  property  itself, — hog's  flesh 
being  of  the  class  of  things  denominated 
Zooatal-Keem,  whereas  wine  is  not  of  this 
nature,  being  of  the  class  of  Zooatal-Imsal, 
for  which  reason,  if  the  husband  were  to 
otier  the  value  before  Islam,  the  wife  would 
be  compelled  to  accept  of  that  of  the  pork, 
but  not  of  that  of  tne  wine. — ^It  is  to  be 
remarked  that  if  the  husband,  in  the  present 
instance,  were  to  divorce  his  wife  before 
oonsammation,  the  same  difference  of  opinion 
exists  among  our  doctors;  those  who  (as 
above)  determine  for  a  proper  dower,  decree- 


ing her  a  present;  and  those  who: 
value  of  the  article  obligatory  upon 
band,  decreeing  her  an  half  o{  su) 


CHAPTER  IV. 

OF  THE  1CARRIA6E  OF  SLA VI 

Slaves  cannot  marry  without  tJu 
of  their  proprietor, — ^The  marriage 
or  a  female  slave  is  not  lawful  wit 
master's  consent.  Malik  has  said 
marriage  of  a  male  slave  is  valid 
dent  of  the  consent  of  his  master,  b 
is  competent  to  pronounce  divorot 
therefore  equal  to  the  contracting 
riage.  The  arguments  of  our  docto: 
subject  are  twofold : — FmsT,  aprec< 
prophet  says,  "Whatever  slave  man 
out  his  owner's  consent  is  an  adult 
Secondly,  marriage,  with  respect 
male  or  female  slaves,  is  a  bleu 
which  account  they  are  not  at  L 
enter  into  such  a  contract  without  t 
bation  of  their  owners. 

Nor  Mokatibs.^^-EJTSER  is  it  1 
a  Mokatib  to  enter  into  a  contract 
riage  without  his  owner's  consent ; 
slave  of  this  description,  although 
virtue  of  his  contract  of  Kitabat, 
ftree  with  respect  1x)  acquisition,  of  : 
yet  remains,  with  respect  to  matrim 
jcct  to  the  laws  of  bondage.  Am 
same  reason,  it  is  not  lawml  for  a 
to  contract  his  own  male  slave  in 
without  the  consent  of  his  owner. 

Although  such  may  contract  t. 
female  staves  in  marriage,  nor  A 
although  they  have  the  same  priviL 
he  may  lawfully  contract  his  female 
hence  arises  an  acquisition,  in  her 
In  like  manner,  it  is  not  lawful  fo: 
tiba  to  marry  without  her  owner's 
but  she  may  lawfully  contract  h* 
slave  in  marriage,  as  hence  arises  a 
tion  to  her  as  above.  Neither  is  it 
a  Modabbir  or  Am-Walid  to  marr 
their  owner's  consent,  because  his 
with  respect  to  them  still  exists. 

A  slave  may  be  sold  for  the  dit 
his  tcife's  dourer. — If  a  slave  marr; 
master's  consent,  the  dower  [to  tl 
whom  he  marriesj  is  a  debt  upon  h 
for  the  payment  ot  which  he  ma] 
because  the  debt  has  become  oblige 
the  slave  on  account  of  the  existe 
cause  (namely,  morriiu^,  proceedi 
competent  person),  and  the  obligat 
debt  extends  to  the  master  also,  1 
consented  thereto,  and  accordingl] 
upon  him,  in  order  that  Uie  credit 
protected  from  injury ;  as  in  the  cai 
contracted  by  a  slave  in  mercantile 

And  a  Modabbir  or  Mokatib  a 
charge  it  by  labour, — A  Modabbik  o 
(in  case   of  marriage)  must  disc! 


*  As  tending  to  depreeiate  theii 
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rkboar,  as  not  being  liable  to  be 
tuie  the  property  in  them  is  not 
of  being  transferred  from  one  to 
,  tins  debt  of  the  dower,  therefore, 
discharged  by  their  acquisitions,  so 
wife  may  not  be  subjected  to  loss : 
r  persons  are  not  liable  to  be  attached 
lent 

far  a  master*8  desiring  hi$  slave  to 
hi  trt/e,  is  an  argument  of  his  assent 
Awe'f  marriage. — If  a  slaye  marry 
his  owner's  consent,  and  the  latter 
^  shoald   say  to  him,   '* divorce" 
nfe]  or  ''put  her  away,"  his  [^the 
I  latent  to  the  marriage  is  not  im- 
ictnae  such  a  mode  of  address  bears 
itruction  of  obstructing  or  resisting 
t  of  the    contract,   as  the   terms 
ind  separation  apply  to  that,  as  well 
>  diBsoIution  of  the  contract  of  mar- 
ready  executed :   it  is  therefore  to 
construed,  either  because  this  is 
to  the  state  of  a  disobedient  and 
f  slave,  or  because  the  prevention 
rriage  is  an  act  of  less  magnitude 
assenting  to  it.    But  if  the  owner 
ly  to  his  slave,  *'  repudiate  her  by  a 
.^versible,"  this  implies  his  assent  to 
age,  because  a  reversible  divorce  is 
OKd  but   in  a  case   of  marriage 
.'xecnted],  wherefore  assent  to  the 
is  hereby  signified. 
ion  of  the  dower  in  a  case  of  invalid 
contracted  by  a  slave  at  the  desire 
Iter. — Ip  a  person  desire  his  slave  to 
h  a  female  slave,  and  he  accordingly 
>y  an  invalid  marriage,*  and  have 
inexion  with  her,  Haneefa  holds  that 
}hall  be  sold  for  the  discharge  of  her 
The  two  disciples,  on  the  contrary, 
that  the  dower  shall  be  exacted  of 
slave)  upon  his  becoming  free. — 
lation  of  this  difference  of  opinion 
ith  Haneefa,  assent  applies  equally 
and  to  an  invalid  marriage,  and 
itlv  the  debt  [of  the  dower]  is  upon 
•;  but  with  the  two  disciples,  assent 
a  valid  and  regular  marriage  only, 
t  the  debt  is  not   upon  the  owner 
t  is  that  it  may  be  required  of  the 
lis  becoming  free  at  any  subsequent 
or  they  argue  that  the  intent  of 
is  to  guard  against  incontinence, 
?nd  is  obtained  by  regular,  but  not 
I  marriages,  wherefore  if  a  person 
Lake  a  vow  that  he  will  not  marry, 
ipplies  solely  to  regular  marriage  : 
JO  a  case  of  sale ;  that  is  to  say,  if  a 
re  to  empower  another  in  sale,  such 
:end8  both  to  regular  and  to  invalid 
riety  of  privileges  being  therein  in- 
ach  as  the  right  of  emancipation, 
irth.    Aboo  Haneefa,  on  the  other 
ues  that  the  word  **  marry"  [in  the 
desire    expressed  to    his  slave]  is 

is,  under  such   circumstances  of 
fte.,  as  invalidates  the  marriage. 


general,  and  is  therefore  to  be  considered  as 
having  a  general  application,  the  same  as 
sale ;  and  there  are  a  variety  of  points  in- 
volved in  an  irregular  marriage,  as  well  as  in 
sale,  such  as  genealogy  [of  children  bom  in 
such  marriage],  and  the  obligations  to  the 
pigment  of  dower,  and  to  the  observance  of 
Edit ;  and  with  respect  to  the  instance  of  a 
vow,  as  produced  b^  the  two  disciples,  it  is 
not  admitted  as  applicable  by  Haneefa. 

Case  of  an  indebted  Mazoon,  contracted 
in  marriage  by  his  owner. — If  a  man  con- 
tract his  Mazoon,  or  privileged  slave,  who  is 
a  debtor,  to  any  woman  in  marriage,  it  is 
lawful ;  and  the  iwife  [in  virtue  of  her  ri^ht 
to  her  dower]  becomes  a  joint  creditor  with 
the  others ;  that  is  to  say,  the  slave  is  to  be 
sold  for  the  discharge  of  all  his  debts,  and 
the  price  arising  from  the  sale  is  to  be  divided 
between  his  wiie  and  the  other  creditors,  in 
proportion  to  their  respective  claims.  The 
compiler  of  the  Hedaya  observes  that  this 
rule  holds  only  where  the  marriage  has  been 
effected  upon  a  Mihr  Misl,  or  less ;  but  if  the 
dower  exceed  the  Misl  proportion,  the  other 
creditors  are,  in  that  case  on  an  equality  with 
the  wife,  so  far  as  the  amount  of  her  Mihr 
Misl,  or  proper  dower,  and  the  payment  of 
the  excess  must  be  postponed  tijl  after  the 
discharge  of  the  debt  to  the  creditors ;  the 
ground  of  which  is,  that  the  owner's  autho- 
rity over  his  slave,  with  respect  to  matri- 
monj[,  is  founded  on  his  having  the  p^roperty 
of  his  person  (as  shall  be  nereafter  ex- 
plained), and  that  right  of  property  still 
remaining,  the  marriage  of  the  slave  is 
completely  legal  and  valid. 

Objection. — In  consequence  of  the  marriage 
the  right  of  the  creditors  is  rendered  null  both 
by  design,  and  in  effect ;  wherefore  it  would 
be  requisite  that,  in  discharging  the  debts  of 
the  MazooD,  those  due  to  the  lirst  creditors 
ought  to  be  first  paid ;  whereas  it  is  other- 
wise in  this  case,  for  they  are  aU  put  on  an 
equality. 

Reply. — The  right  of  the  creditors  is  not 
designedly  rendered  null  by  the  marriage ; 
but  the  marriage  being  held  valid,  the  debt 
of  dower  is  due  in  consequence  of  the  exist- 
ence of  its  cause ;  and  there  is  nothing  to 
invalidate  its  existence ;  the  dower,  there- 
fore, is  the  same  as  a  debt  of  damage  ; — that 
is  to  say,  where  a  Mazoon  slave,  being 
already  m  debt,  destroys  or  wastes  the  pro- 
perty of  a  stranger,  the  latter  comes  in  as  a 
joint  creditor;  ana  the  slave  is  as  a  sick 
debtor  ;  that  is  to  say,  if  a  sick  person,  being 
in  debt,  marry  a  woman,  she  comes  in  as  a 
joint  creditor  with  the  others,  to  the  amount 
of  her  proper  dower,  and  so  in  this  case  like- 
wise. 

A  master  may  withhold  permission  from 
his  female  slave  to  dwell  in  the  house  of  her 
htisoand- — If  a  master  contract  his  female 
slave  in  marriage  to  another  man,  he  is  not 
under  an  j'  obligation  to  send  her  to  the  house 
of  her  husband,  she  still  remaining  attached 
in  service  to  her  roaster ;  and  the  husband 
shall  be  desired  to  visit  his  wife  at  oppor- 
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tune  seasons,  at  her  master's  house,  beeau!^ 
his  rigpht  to  her  service  still  remains  in  virtue 
of  his  property  in  her ;  and  if  he  were  under 
any  obligation  to  send  her  to  the  house  of  her 
husband,  his  right  would  be  rendered  null. 

And  if  he  so  permit,  her  husband  must 
support  her,  but  not  otherwise. — And  if  the 
master  should  ^ive  permission  to  his  female 
slave  to  dwell  in  tJie  house  of  her  husband, 
her  subsistence  and  lodging  are  incumbent 
upon  the  husband ;  but  if  he  should  not 
permit  this,  nothing  whatever  is  incumbent, 
because  subsistence  is  the  recompense  fur 
the  matrimonial  restraint ;  and  it  she  live 
in  the  house  of  her  husband,  she  is  under 
this  restraint,  but  not  otherwise.  And  if  the 
master  thus  permit  her  to  dwell  with  her 
husband,  still  he  is  at  liberty,  notwithstand- 
ing, to  call  for  and  require  her  legal  service 
at  any  subsequent  period,  because  his  riffht 
of  usufrudt  Dtill  continues,  in  virtue  of  Ids 
property  in  her ;  and  this  right  is  not  relin- 
quished by  such  permission  any  more  than 
by  her  marriage. 

The  compiler  of  the  Hcdaya  remarks 
that  Imam  Mohammed  has  said.  *^  A  master 
contracting  his  male  or  female  slave  in  mar- 
riage is  lawful,"  without  making  any  men- 
tion of  the  consent  of  the  slave  to  such 
marriage,  which  shows  that  this  consent  is 
not  a  condition  ;  and  such  is  the  opinion  of 
our  doctors,  who  hold  that  a  master  is  em- 
powered to  contract  his  slaves  in  marriage 
Dv  compulsion;  that  is  to  say,  that  the  mar- 
riage of  such,  where  it  is  contracted  by  the 
master,  holds  good  independent  of  their  con- 
sent. According  to  IShafei,  a  master  is  not 
empowered  to  contract  his  mole  slave  in 
marriage  by  compulsion;  and  there  is  also 
an  opinion  of  Haneefa  recorded  to  this  effect : 
this  doctrine  proceeds  upon  the  principle 
that  marriage  is  a  natural  pri\'ilegc  of  man, 
and  a  slave  is  a  possession  of  his  owner  by 
the  laws  of  property,  but  not  by  the  laws  of 
nature ;  wherefore  the  master  is  not  endowed 
with  any  absolute  authority  with  respect  to 
his  marriage,  contrary  to  the  case  of  a  female 
slave,  whose  owner,  as  beinjf  entitled  to  the 
oornol  use  of  her  person,  is  at  liberty  to 
transfer  the  same  to  any  other.  The  argu- 
ment of  our  doctors  on  this  subject  is  that  a 
master,  in  causing  his  slave  to  marry,  acts 
with  a  view  to  the  preservation  of  his  pro- 
perty, because,  by  marrying,  the  slave  is 
withheld  from  the  commission  of  whoredom, 
which  is  a  cause  of  destruction  or  damage ;  * 
the  master,  therefore,  is  fully  empowered 
with  respect  to  the  marriage  of  his  male 
slaves,  the  same  as  of  his  females;  but  he 
is  not  thus  empowered  with  respect  to  his 
Mokatib,  or  Motatiba,  because  these  are,  as 
to  privileges,  the  same  as  free  persons,  and 
their  consent  is  therefore  a  condition ;  for  if 
it  were  otherwise,  their  privileges  and  powers 
of  action  would  be  totally  annulled. 


*  On  aooount  of  the  puiuAhment  which 
•ttendsit. 


An  oumer  slaying  his  female  slave 
consummation  has  no  claim  to  her  dm 
If  a  man  marry  his  female  slave  to  ai 
person,  and  afterwards  put  her  to  < 
before  her  husband  has  had  carnal  co 
ion  with  her,  no  part  of  the  dower  whi 
is,  in  this  case,  due  from  the  husban 
cording  to  Uuneefa.  The  two  disciplcj 
that,  in  this  case,  the  dower  is  due  fro: 
husband,  in  the  same  manner  as  it  woi 
if  the  female  slave  had  died  a  natural  d 
and  the  foundation  of  their  opinion  is  t 
person  who  is  slain  dies  by  his  own 
death  implying  merely  the  terminati 
life,  and  Iji'e  being  terminated  by  tl 
of  killing[.  The  case,  therefore,  is  hei 
same  as  if  the  female  slave  had  been 
by  a  stranger ;  that  is  to  say,  if  the  f 
slave  had  been  slain  by  a  stranger,  her  ( 
would  remain  due  from  the  husband,  a 
also  in  the  present  case.  The  argumc 
Haneefa  is,  that  the  owner  of  the  slave, 
as  being  her  Mawla,  claims  the  consider 
has  by  his  act  prevented  the  delivery  c 
return  (to  wit,  the  person  of  the  wo 
and  consequeully  his  right  to^the  consi 
tion  is  extinguished,  in  the  same  mam 
when  a  free  woman  apostatizes;  that 
say.  if  a  free  woman  apostatize  fron 
faith  before  she  has  admitted  her  hu! 
to  the  carnal  embrace,  no  dower  whate 
due  to  her,  she  [by  her  act  of  apostasy]  h 
prevented  the  delivery  of  the  return  ;  8 
likewise  in  the  present  instance.  Wi 
spect  to  what  is  advanced  by  the  tw 
ciples,  that  '•  a  person  who  is  slain  di 
his  own  fate,"  it  may  be  answered, 
although  this  be  admitted,  yet  it  holdf 
respect  to  a  future  state  only,  and  not 
respect  to  this  world,  murder,  aocordi 
worldly  institutes,  being  in  the  eye  < 
law  considered  as  an  act  of  destructio 
ducing  retaliation,  line,  and  so  forth 
it  is  therefore  to  be  regarded  as  an  ; 
destmction  with  respect  to  the  dower, 
also  being  a  temporal  institution. 

The  dower  of  a  free  woman  is  due,  alt 
she  kill  herself  before  consummation,- 
free  woman  kill  herself  before  she  ha 
mitted  her  husband  to  carnal  conm 
her  dower  is  nevertheless  due  from 
contrary  to  the  opinion  of  Zitfer,  who 
ceives  an  analogy  between  this  case  an( 
of  a  woman  apostatizing  before  carnal 
nexion,  or  of  a  master  slaying  his  f 
slave  ;  for  he  argues  that  no  dower  whi 
is  here  due  from  the  husbuud,  as  the  w 
whom  ihe  consideration  belonjfs,  has  I 
act  of  suicide,  prevented  the  delivery  < 
return.  The  arjfumeuls  of  our  doctoi 
that,  in  worldly  institutes,  no  regrard  i« 
to  the  offence  committed  by  a  man  upc 
own  person,  wherefore  suicide  is  to  be 
as  dying  a  natural  death,  contrary  t 
case  of  a  man  killing  his  female  slave 
being  an  act  to  which  worldly  inst 
have  regard,  and,  as  such,  subjectinj 
perpetrator  of  the  murder  to  the  p 
mance  of  acts  of  expiation. 


liy  01  ine  act,  lav  same  as  maioi  a 
lan,  contrary  to  the  case  of  a  female 
ho  is  the  properly  of  the  perean 
luch  coDQeTioii  with  her,*  because 
aaneiion  is  not  her  right  (whence 
.t  ahe  is  not  entitled  to  claim  the 
ct  of  her  master  or  owner),  and 
lltly  her  consent  is  not  a  condition. 
ciple  upon  which  the  Zahir  Kawayet 

in  this  caw  ia,  that  the  act  of  Azil 
■.he  intention  of  marriaice,  which  is 
luction  of  children,  and  this  is  a 
the  master:'!'  whence  it  is  that  his 
is  a  condilion,  and  not  that  of  the 
And  herein  appears  a  diatinction 
the  state  of  a  tree  woman  and  that 
e  fin  marriage]. 

laU  ilare,  upon  oblaitiing  her  fret- 
r  a  ripht  to  annul  the  mnrriage  con- 
\ert  it  teat  txeeuttd  aitk  her  oKner's 
—If  a  female  slare  marry  with  her 

consent.;  and   afterwards   become 

is  then  at  liberty  either  to  break  off 
iBfe  or  to  continue  it,  whether  her 
be  a  slaTO  or  a  freeman,  because, 
mera(whowas  aMokatiba  of  Aysha) 
7&ee,  the  prophet  said  to  her.  "  You 
'  mistress  of  yonr  own  perMU,  and 
t  at  your  own  disposal,'  which  tra- 
inees that  she  is  at  liberty  as  aboTe, 

her  hnsband  be  a  slave  or  a  freeman, 
c  eanse  of  her  riffht  of  option,  as 
•ntioned  (that  is,  her  being  mistress 
wn  person),  exists  equally  in  either 
hafei  maintains  that  she  has  no  such 

option  where  her  husband  is  a  free- 
"ha  tradition  above  quoted,  however, 
lof  against  him ;  moreoTer,  the  power 
losband  with  respect  to  his  wife  is 
after  her  emancipation  than  it  was 
becanso  before  she  was  free  he  had 
e  only  a  double  sentence 


appears  in  itie  ease  ot  a  aioKatitia,  inc  same 
ns  in  that  of  an  absolute  xlaTii,  for  before 
freedom  Iho  terra  of  her  Edit  was  only  two 
menstniationB.  and  she  was  subject  to  no 
more  than  a  duplicate  sentence  of  divorce ; 
Tvhere.iB.  in  her  state  of  freedom,  her  Edit 
includes  three  mcnstruatiunB,  and  she  is  sub- 
ject to  three  divorces. 

Sill  not  otherteiae. — Ip  a  female  slave 
marry  without  her  owner's  consent,  and  be 
afterwards  made  free,  her  morriago  then 
becomes  leeol  and  valid,  because,  being  of 
sound  mind  and  mature  age,  she  is  compe- 
tent to  the  drckmtion  and  acceptance ; 
moreover,  the  illegality  of  the  mnrringo  was 
on  account  only  of  the  owner's  right,  which 
being  done  away,  it  rctn.iins  lan'ful  :  and  tho 
woman  has  not  any  option,  as  in  the  former 
cane,  because  tho  marriage  is  not  in  this  case 
valid  until  aft^^r  emancipation,  which  consc- 
quently  occasions  no  accession  of  power  to 
the  husband ;  and  hence  the  case  is  the  same 
as  if  she  were  to  bestow  herself  in  marriage 
after  emancipation. 

Cnte  of  a  man  mnrrying  a  female  llave 
withuut  her  owner' I  ennaent. — If  a  man 
marry  a  female  slave,  without  her  owner's 
concurrence,  on  a  dower  of  a  thousand 
Dirms,  her  proper  dower  being  one  hundred 
Dirms  only,  and  he  have  carnal  connexion 
with  her,  aud  her  owner  afterwards  emanci- 
pate her,  the  specified  dower  goes  to  him 
(the  owner],  because  tho  husband  has  here 
o)itaincd  posscs'^ion  of  an  article  which  was 
tho  property  of  the  owner,  who  is  therefore 
entitled  to  tho  return  :  but  if  the  marriage 
be  not  consummated  until  after  emancipa- 
tion, the  specified  dower  goes  to  the  woman, 
because  in  Qxin  case  the  husband  appears  to 
have  obtained  possession  of  an  article  which 
her  property,  and  she  of  ci 


tilled  to  the  return. 


B  the  marriage,  ia 
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from  the  ori^nal  contract,  it^  efficieacy  is 
considered  as  existing  from  the  instant  the 
marriaf^e  takes  place ;  nothing,  therefore,  but 
one  dower  can  he  due. 

Ccise  of  a  father  cohabiting  with  the  slave 
of  his  son, — If  a  father  enjoy  the  female  '• 
slave  of  his  son,  and  she  prociuce  a  child, 
and  he  [the  father]  claim  it,  the  slave  be- 
comes his  Am-Wafid,  and  he  is  answerable 
to  his  son  for  her  value ;  but  he  is  not  so  for 
her  dower,  because  a  father  being  at  liberty 
to  possess  himself  of  the  property  of  his  son, 
whenever  that  may  be  requisite  to  his  own  | 

Ereser\'ation,  it  follows  that  he  may  possess 
imself  of  his  son's  slave,  where  he  requires  ' 
her  for  the  pretk-rvation  of  his  progeny,  since  i 
he  thereby  provides  for  his  own  continuance, 
he  being  virtually  continued  in  hisofispring; 
but  the  preservation  of  his  proareny  being  a  j 
matter  of  less  immediate  importance  than 
that  of  his  life,  he  must  pay  a  price  in  ex- 
change for  the  slave,  whereas  he  might  take 
his  son's  victuals  without  pacing  any  price. 
— And  here  the  father's  property  in  the  slave 
is  established  antecedently  to  his  claim  of 
the  child,  possession  being  a  condition  essen- 
tial to  such  claim,  which  does  not  hold  good 
unless  he  be  either  fully  possessed  of  her  in 
all  respects,  or  at  least  have  a  right  of  pos- 
session in  her ;  and  neither  of  these  exist  in 
him  (insomuch  that  he  might  legallv  marry 
her)  ;~it  is  therefore  requisite  that  nis  pro- 
perty in  her  be  considered  as  existing  a 
priori ;  and  this  being  admitted,  the  father 
appears  to  have  had  carnal  connexion  with 
his  own  slave,  and  consequently  is  not  sub- 
ject to  the  payment  of  an  Akir.— Ziffer  and 
8hafei  maintain  that  the  slave's  dower  is  a 
debt  upon  the  father;  because  they  hold  that 
his  property  in  her  ia  a  consequence  of  his 
Isteelad,  or  claim  of  the  child, — that  is,  that 
his  right  of  possession  is  thereby  established, 
the  same  as  in  a  partnership  slave  ;  now  the 
effect  of  a  thing  is  not  found  until  after  that 
thing  has  taken  place ;  and  such  being  the 
case,  as  the  carnal  connexion  appears  to  nave 
been  had,  in  the  first  instance,  with  the 
property  of  another,  a  dower  is  duo. 

Case  of  a  son  contracting  his  female  slave 
in  marriage  to  his  father. — If  a  man  marry 
his  female  slave  to  his  father,  and  she  pro- 
duce  a  child,  she  does  not  become  Am-Walid 
to  the  father,  neither  is  her  pri(;e  a  debt 
against  him,  because  he  is  answerable  for 
her  dower ;  and  the  child  bom  of  her  is  free, 
such  a  marriage  being  approved  by  our  doc- 
tors.—This  is  contrary  to  the  doctrine  of 
Shafei,  according  to  whom  a  marriage  of 
this  kind  is  illegal.  The  argument  of  our 
doctors  is,  that  the  slave  is  not  at  all  the 
property  of  the  father,  because,  the  son 
peing  her  proprietor  in  every  respect,  it  is 
impossible  that  the  father  shoidd  be  so  in 
any  view ;  the  son,  moreover,  is  endowed 
with  privileges  [in  regard  to  her]  which  do 
not  appertain  to  his  father,  such  as  selling 
or  bestowing  her  in  marriage,  or  emanci- 
pating her,  which  evinces  that  the  father  is 
not  m  any  respect  her  proprietor,  although. 


in  a  case  where  he  has  carnal  oon 
with  her,  punishment  drops,  on  aooc 
erroneous  possession ;  and  nis  marriag 
her  being  admitted  as  legal,  the  consei 
of  his  seed  is  effected  by  means  of  ma 
[not  hj  means  of  Isteelad],  so  that  h 
perty  in  her  is  no  way  established  [ 
circumstance  of  her  bearing  a  child  tc 
and  consequently  she  does  not  becoi 
Am-Walid. — And  here  the  iather 
answerable  for  the  value  either  of  he 
her  child,  as  he  does  not  become  proi 
of  either;  but  he  owes  her  dower,  ne  1 
taken  that  upon  him  by  his  marriage 
the  child  is  free,  because  his  owner 
otherwise  be  his  brother ;  and  he  is  vir 
emancipated  of  course. 

The  marriage  of  a  free  woman  v 
%lace  is  annulled  hy  her  procuring  his  * 
cipation, — If  a  free  woman,  being  tb 
ot  a  slave,  should  say  to  the  propri« 
such  slave,  "  Emancipate  him  on  my 
for  a  thousand  Dirms,"  and  he  accor 
emancipates  him,  the  marriage  is  ani 
— Ziffer  maintains  that  it  is  not  annix 
Our  doctors  argue,  on  this  occasion,  t1 
slave  obtains  his  freedom  from  the  v 
whence  it  is  that  the  right  of  WilL 
with  her,  and  also,  that  if  she  were 
obligation  to  perform  an  expiatory  a 
intend  her  husband's  release  to  st. 
such,  her  expiation  is  thereby  ful6 
With  Ziffer  tlie  emancipation  is  held 
ceed  from  the  owner,  because  the  won 
required  him  to  emancipate  the  sla^ 
her  behalf,'*  which  is  absurd,  since 
mission  cannot  take  effect  upon  a  sla. 
is  not  the  property  of  the  emancipatai 
sequently,  her  renuisition  being  im 
emancipation  is  to  oe  regarded  as  pro 
solely  irom  the  owner.— Our  doctorSf 
other  hand,  say  that  there  is  one  t 
which  the  requisition  of  the  womfl 
be  rendered  proper,  viz.  by  consider! 
property  in  the  slave  to  have  existes 
vious  to  emancipation,  as  an  essent 
her  right  of  possession  is  a  condition 
validity  of  emancipation  on  her  behal 
such  being  the  case,  her  requisition  " 
cipate  him,  &c."  bears  the  construct 
her  desiring  the  owner  first  to  traiu 
her  his  property  in  the  slave  for  s 
consideration,  and  then  to  emancipat 
"from  her;"  and  the  reply  of  the  c 
"  I  have  emancipated  him,'  is  as  if  hi 
to  sajr  that  he  had  transferred  him,  an 
set  him  free  "  from  her ; "  and  npc 
woman's  property  in  him  being  estab 
it  necessarily  follows  that  the  marri 
annulled,  the  marriage  of  a  free  i 
with  her  slave  being  illegal,  since  post 
by  right  of  property  is  irreconcilabl 
X>ossession  by  matrimony. — But  if  the  ^ 
"were  to  say  to  the  owner  of  her  hn 
"emancipate  him^  from  me,'*  withou 
tioning  anj  consideration,  in  this  ci 
marriage  is  not  annulled,  and  the 
rests  with  the  master.  This  is  accor 
Hancefa  and  Mohammed. —Aboo  Yoos 
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the  preo^din^  os«e  are  the  >  and  of  eoane,  where  it  beoomei  a  anliieot  of 


■dlliit  the  marria^  u  here  likewise 
dtWaiue  in  this  instaooe  also  the 


'Ut  be  topposed  to  have  previoiudy 

[Hwog't  without  any  return),  ' 


•I  at  set  may  be  lawful. 
™w.— Transfer  of  property,  wit! 
!■  ioooDts  to  Rift,  and  that  is 


of  property,  without 
'■'■'.  not 


litigation,  or  the  parties  become  Miuaufmans, 
separation  must  ensue,  the  illegality  of  tiieir 
marriage  still  remaiuing'. — The  ar^meuta 
of  the  two  disoiples  are  that  the  illegality  of 
Poliondry  is  uniTersally  admitted  amonj^bt 
Hussulmans,  and  that  Infidel  subjecti  have 
engaged  to  follow  the  temporal  law  in  all 
such  points  as  ore  uniTer«alIy  admitted ;  but 
with  reapect  to  the  illeg-ality  of  marriage 
without  witnesses  there  subsists  a  difference 
of  opinion  amougr  the  Hussulmans;  and  In- 

—  ™„ ,  ™,™,  ..  ,„v  ^^^.„-    tidels  have  eniraKed  only  to  follow  BUeh  tj-m- 

.isMwere  incumbent  upon  any  per-  porol  laws  of  Islam  as  are  universaLly  ad- 
l  lit  »ere  to  desire  another  to  give  mitted,  aod  not  such  as  are  disputed ;  hence, 
>sK*  IS  from  him,  and  the  other  do  in  the  case  of  Foliandry  a  separation  becomes 
tlj,  the  gift  is  understood  indepen-  necessary,  but  not  in  the  case  of  marriage 
W>in;  and  so  here  likewise. — Thu  without  witnesses.  Haneefa  argues  that  the 
I  of  Haneefa  and  Mohammed  is  that  marriage  is  not  rendered  illegal  by  the  in- 
ui|t declared,  intheordinaneesof  the  junctions  of  the  law,  because  those  injuno- 
lo  bt  a  condition  of  (pft,  cannot  be  tions  are  not  addressed  to  Infldtla ;  neither 
iwith;  neither  oan  it  be  established  does  any  reason  eiistwhy  the  Edit  should 
Ttupposing  or  aasuming  it,  as  an  be  obligatory  on  account  of  the  right  of  a 
.  beciuse  seisin  is  a  sensible  act,—  husband  who  has  no  faith  in  the  necessity  of 
totale,  which  isalegal  transaction;  it:  contrary  to  a  case  where  the  Intidel  wo- 
ecsN  i>f  expiation,  as  cited  by  Aboo  nian  ia  the  wife  of  a  Mussulman,  because  he 
lif  poor  stand  as  the  deputies  of  the  has  faith  in  the  necessityof  Edit;  and  there- 
in the  seisin  of  the  vietuala,  but  fore  the  illegality  of  her  marriage  [with  the 
[in  the  case  here  treated  of]  cannot  Inlidel]  should  in  this  cose  be  established,  on 
tlie  wife's  deputy,  because  nothing  account  of  his  [the  Mussulman's]  rig-bt;  and 
>i  by  him,  so  aa  to  constitute  him  the  marriage  being  valid  ab  initio,  on  account 
tf  ID  aeiain.  ^f  no  illegality  appearing  therein,  continues 

to  exist  as  such,  since  testimony  is  not  a  con- 
dition with  respect  to  the  period  of  its  eiist- 

cnoe;  and  the  circumstances  of  appeal  to  the 

,  law,  or  of  conversion  to  the  taith,  take  place 
/.If  1  nTPii  tr  I  ianng  the  existence  of  the  marriage:  neither 

CHAPTER  V.  I  io«a  the  circumstance  of  the  Edit  forbid  the 

tHE  HAHRIAGE  OP  HTFiBELa.  lontiQuance  of  the  marriage ;  as  when  a  man 

I  (lor  instance)  has  carnal  connexion,  errone- 
'rriage  of  an  Infidel  couple  u  not  I  aunly,  with  the  wife  of  another,  in  which 
h  their  Jointij/  embracing  the  faith.  I  oase  an  Edit  is  incumbent  upon  the  woman, 
Uidel  man  and  woman  marry  with-  I  but  the  marriage  continues  to  hold  good. 
"tt,  or  whilst  the  woman  is  in  her  Unless  it  be  a  marriage  tcithin  the  pro- 
a  former  Inlidet  husband,  and  this  fttirterf  degrees. — If  a  Majoosee  wed  his 
Jtionbythe  rules  of  their  own  sect,  mothvr  or  his  daughter,  and  they  afterwards 
«flerwards  embrace  the  faith  to-l  become  Mussulmans,  theyare  to  beaeparated. 
-tr  marriage  remains  valid.— This .  This  holds  with  the  two  disciples,  because  a 
'8  to  Haneefa. — Zilfer  maintains  marriage  within  the  prohibited  degrees  is 
'ge  to  be  invalid  in  either  case — I  universally  admitted  to  be  null,  on  which 
'.  say,  whether  it  be  entered  into  sceount  the  rule  extends  to  Infidels  as  well 
Itnesses,  or  during  tbe  woman's  is  Mussulmans  (as  before  mentioned,  frem 
that  Infidels  are  not  liable  to  be  them,  in  the  oase  of  Edit),  and  the  parties, 
*n  account  until  they  embrace  upon  their  conversion,  being  necessarily 
bitil  they  appeal  to  the  law,— that  liable  to  molestation  on  account  of  suchmnr- 
iarry  the  matter  befiire  the  Judge,  i  riage,  it  follows  that  a  separiLtion  must  take 
'disciples  coincide  with  Haneefa  in  place  upon  that  event;  and  it  holds  also  with 
aje  [the  delect  of  witnessca],  but ,  Haneefa,  because,  although  such  marriage 
iZifier  in  the  last  [the  Edit].  The  '  be  deemed  lawful  in  the  Itawayct  Saheeh, 
«f  aiSer  is  that  the  word  of  the  yetthe  circumstance  of  ihewite  beingwithin 
tings  extendi  to  all  men  alike,  and  the  prohibited  degrees  forbids  the  continu- 
tlyto  Infidels;  but  the  parties,  as  ance  of  it  after  conversion,  on  which  account 
mees,  arenot  liable  to  molestation ;  i  separation  is  to  take  place:  contrary  to  the 
iiemption  from  molestation  is  an  i  circumstance  of  Edit,  which  (according  to 
ndolicence,  and  does  not  proceed  Haneefa)  does  not  forbid  the  continuance  of 
idu  of  the  marriage  being  legal;   the  marriage. 

Jiut  if  one  of  Ihem  only  be  eonverltJ,  a 

I  separation  takes  place.— Iv  only  one  of  the 

lade  of  Divorce,  Chap.  IX.  |  parties  be  converted  to  the  faith,  a  sepw*- 
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tion  follows;  but  if  one  only  appeal,  Hanecfa 
holds  that  Fpparation  dues  not  take  place: 
contrary  to  the  opinion  of  the  two  doctors, 
accordiug;  to  whom  separation  takes  place  in 
this  c:ise  also. — The  reason,  with  Planoefa, 
for  makin<7  this  distinction  between  these 
two  cases  is,  that  the  riffht  of  one  party  is 
not  invalidated  by  the  appeal  of  the  other, 
as  the  faith  of  the  one  is  not  altiTcd  by  the 
appeal  of  the  other:  but  where  one  of  the 
]iartics  becomes  a  Mussulman,  although  the 
fjiith  of  the  other  be  not  altered  by  that 
event,  yet  the  faith  of  an  Intidel  is  not  suffi- 
cient to  controvert  or  oppose  the  Islum  of  a 
Mussulman,  as  Islam  is  the  subjeetor  and 
cannot  be  subjected. — But  where  both  the 
parties  enter  into  a  litigation,  it  is  univer- 
sally aprreed  that  separation  takes  place,  be- 
cause this  mutual  litiization  amounts  to  both 
authorizing:  any  third  person  to  effect  a  sepa- 
ration between  them,  .which  if  tliey  were  to 
do,  the  separation  so  eflected  would  be  kg;al. 

Apostates  are  incapacitatml  from  marry' 
ing, — It  is  not  lawful  that  an  apostate  marry 
any  woman,  whether  she  be  a  believer,  an 
Intidel,  or  an  apostate,  because  an  apostate 
is  liable  to  be  put  to  death ;  moreover,  his 
three  days  of  grace  are  pranted  in  order  that  I 
he  may  reflect  upon  the  ern)rs  which  occasion 
his  upostaey ;  and  as  marriage  would  inter- 
fere with  such  reflection,  the  law  does  not 
permit  it  to  him. 

In  like  manner,  it  is  not  lawful  that  a 
female  apostate  marry  any  man,  whether 
Mussulman  or  Intidel,  because  she  is  impri- 
soned lor  the  purpose  of  reflection  (as  above), 
and  her  attention  to  her  husband  would  in- 
terfere therewith;  moreover,  this  circum- 
stance of  her  imprisonment  necessarily  pro- 
vents  the  matrimonial  intercourse; —now 
marriage  is  lawful,  not  in  respect  to  itself, 
but  to  its  ends,  and  consequently,  where 
these  are  defeated,  it  cannot  be  deemed  in 
anv  respect  leiral. 

if  either  the  father  or  mother  he  Munsnl- 
man, their  children  are  Mussulmans,  — "VViiEN- 
EVEtt  either  the  husband  or  the  wife  is  a 
Mussulman,  their  children  are  to  be  educated 
in  the  Mussulman  faith.  And  if  either  one 
or  other  [of  an  Infldel  couple]  becoTue  a  Mus- 
sulman, and  they  have  infant  children,  those 
are  to  be  considered  as  Mussulmans,  in  virtue 
of  the  Islam  of  one  of  their  parents,  because 
this  is  tenderness  to  the  children. 

Or  where  one  is  of  a  superior  order  of 
InflMs,  and  the  other  of  an  inferior,  their 
children  are  of  the  superior  order. — If  one 
of  a  married  couple  by  a  Kitabee,  and  the 
other  a  Majoo««ee,  their  children  are^  to  be 
regarded  as  Kitabees,  because,  in  this  also 
there  is  a  degree  of  tenderness  with  respect 
to  the  children,  as  a  Majoosee  is  worse  than 
a  Kitabee.  This  is  contrary  to  the  doctrine 
of  Shafei,  who  holds  the  infidelity  of  a 
Majoosee,  and  that  of  a  Kitaboe,  to  be  equal : 
but  with  our  doctors  a  Kitabee  is  held 
superior  to  a  Majoosee. 

Upon  the  conversion  of  one  of  the  parties, 
the  magistrate  is  to  require  the  other  to  em- 


brace the  faith,  and  must  ieparate  /AemyM 
rase  of  rvcusancf/,—WH.KS  the  wife  becoma 
a  convert  to  the  faith,  and  her  husband  if  an 
Infidel,  the  magistrate  is  to  call  upon  tlw 
husband  to  embrace  the  faith  aL«o ;  if  In 
accede,  the  woman  continues  his  wife;  bvt 
if  he  refuse,  the  magistrate  mu«t  sepuatt 
them ;  and  this  separation,  with  Haneefii 
and  Mohammed,  is  a  divorce.  —  In  like 
manner,  if  the  husband  become  a  Mussal- 
mauj  and  his  wife  be  a  Majoosee,  the  magii- 
trate  is  to  call  upon  her  to  embrace  the  ftitk 
also;  if  she  accede,  she  remains  his  wife; 
but  if  she  refuse,  the  magistrate  nut 
separate  them;  but  this  separation  is  not 
divorce.— Aboo  Yoosaf  has  said  that  tha 
separation  is  not  divorce  in  either  case.— 
AVhat  is  here  advanced  of  the  magistrtta 
calling  upon  the  party  to  embrace  the  faith, 
is  an  opinion  of  our  doctors.— Shafei  main* 
tains  that  the  magistrate  is  not  to  make  any 
such  reouisition,  because  this  is  molestation, 
and  we  nave  engaged  not  to  molest  Zimmees, 
as  they  have  entered  into  a  contract  of  ad>- 
jeotion  to  us. 

OBJECTioy.— It  would  hence  appear  that 
the  matrimonial  right  of  possession  should 
not  terminate  in  this  ca«e ;  whereas  Shtfiei 
also  holds  that  it  is  terminated. 

Reply.— The  matrimonial  interconiae  ia 
not  admissible  between  a  Mussulman  and  at 
Infidel:  for  which  reason  it  is  that  the  ma^ 
trimonial  right  of  possession  is  terminated 
on  the  instant  of  conversion,  where  either 
party  embraces  the  faith,  before  consumma- 
tion, because  in  this  case  the  right  has  not 
been  confirmed ;  but,  on  the  other  hand,  if 
conversion  take  place  after  consummation, 
the  termination  is  delayiKi  until  the  end  of 
three  menstruations,  because  the  right  has 
on  this  occasion  been  confirmed ;  as  holds  in 
divorce. — The  argument  of  our  doctors  ia, 
that,  upon  either  party  embracing  the  faith, 
the  ends  of  marriage  arc  defeated,  on  account 
of  difference  of  religion ;  hence  it  is  absolutely 
necessary  that  recourse  be  add  to  some  meona 
by  which  a  separation  may  be  effected  ^- 
now  Islam,  as  an  act  of  piety,  is  incnpaUa 
of  being  rendered  a  cause  of  separation;  the 
Intidel  party  is  therefore  to  be  called  upon 
to  embrace  the  faith,  in  order  that  the  enda 
of  marriage  may  be  answered  by  conveision, 
or  that  a  cause  of  separation  may  be  estab- 
lished in  case  of  refusal.    The  reason  upon 
which  Aboo  Yoosaf  founds  his  opinion  is  that 
the  occasion  of  separation,  to  wit,  refosing 
the  faith,  may  proceed  from  either  the  man 
or  the  woman;  a  separation,  therefore,  on 
account  of  such  refusal,  is  not  divorce,  any 
more  than  on  account  of  a  right  of  property; 
—that  is  to  say,  if,  of  husband  and  wife, 
either  become  the   o^i'ner  of  tike  other,  a 
separation  ensues ;  but  this  separation  ia  not 
divorce ;  and  so  also  in  the  present  case. — In 
reply  to  this,  Uaneefa  and  Mohammed  ar^pia 
that  the  husband,  when  he  refuses  the  faitii, 
wilfully  withholds  the  customary  benevo- 
lence from  his  wife,  where  he  has  it  still  in 
his  power  to  continue  it  to  her,  by  beoominf 
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regrarded,  virtually,  as  in  a  foreigrn  country, 
during  lu8  residence  in  the  Mussulman  ter- 
ntoiy. 

A  ivoman,  retiring  from  a  foreign  to  a 
Mussulman  country^  is  at  liberty  to  marry. 
— If  a  woman  come  out  of  a  foreigjn  country 
into  the  Mussulman  territory,  and  there  be- 
come eiUier  a  Zimmee,  or  a  convert  to  the 
faitii,  it  is  lawful  for  ner  to  marry;*  and 
Haneefa  holds  that  she  is  not  under  any 
obli^tion  to  observe  an  Edit.  The  two 
disciples  say  that  she  must  observe  an  Edit, 
because  separation  takes  ^lace  upon  her  en- 
tering the  Mussulman  temtory ,  and  she  then 
becomes  subject  to  the  Mussulman  laws. 
The  argument  of  Haneefa  is  that  the  Edit 
is  a  consequence  of  an  antecedent  marriage, 
enjoined  on  account  of  the  importance  of  the 
matrimonial  tie ;  but  this  tie  is  of  no  impor- 
tance whatever  with  respect  to  foreigners,  for 
which  reason  it  is  that  Edit  is  not  enjoined 
upon  a  woman  who  is  a  captive. 

But  if  pregnant,  she  must  wait  until  her 
delivery, — If  the  woman  in  question  be  pref^- 
nant,  sne  must  not  marry  until  she  be  deli- 
verea.  This  is  the  doctrine  of  the  Zahir 
Zawayet.  It  is  recorded  from  Haneefa  that 
her  marriage  is  approved ;  but  her  husband 
must  not  have  carnal  connexion  with  her 
until  after  her  delivery,  as  is  the  rule  with 
women  pregnant  by  fornication.  The  ground 
of  the  former  opinion  is  that  the  parentage 
of  the  foetus  is  ascertained  [as  from  some 
alien],  and  therefore  the  former  matrimonial 
lie  is  regarded,  with  respect  to  the  establish- 
ment of  parentage,  and  must  consequently 
be  so,  with  respect  to  forbidding  her  marriage 
likewise,  on  a  principle  of  caution. 

In  a  case  ofapostacy,  separation  takes  place 
without  divorce. — If  either  husband  or  wife 
apostatize  from  the  faith,  a  separation  takes 
place  without  divorce,  according  to  Haneefa 
and  Aboo  Yoosaf.  Mohammed  alleges  that 
if  the  apostacy  be  on  the  part  of  the  hus- 
band, the  separation  is  a  divorce,  because  he 
conceives  an  analogy  between  this  case  and 
that  of  the  husband  refusing  the  faith;  for 
as,  in  the  latter  instance,  he  by  his  refusal 
appears  wilfully  to  withhold  the  customary 
benevolence  from  his  wife,  where  he  has  it 
still  in  his  power  to  continue  it  to  her,  so 
likewise  in  the  former,  by  his  apostacy. 
Aboo  Yoosaf  holds  here  to  his  opinion  as 
before  recited  in  the  case  of  refusal.  Haneefa 
makes  a  distinction  between  refusal  of  the 
faith  and  apostacy  from  it ;  and  his  reason 
for  this  distmotion  is  that  apostacy  annuls 
marriage,  because  the  blood  of  an  apostate 
no  longer  remains  under  the  protection  of 
the  law,  and  his  life  is  Mobah  [free  to  any 
one  to  take];  now  divorce  is  used  for  the 
purpose  of  dissolving  a  marriage  which  ac- 
tuallv  exists;  and  nenoe  apostacy  cannot 
possibly  be  considered  as  divorce :  contrary 
to  the  case  of  refusal  of  the  faith,  because  it 


♦^Altiwragh  she  be  already  married  in  the 
sorafn  oountary* 


is  on  account  of  the  ends  of  matrimo 
thereby  defeated  that  separation  is  ( 
in  that  instance,  as  has  been  alrea 
and  for  this  reason  it  is  that  the  se 
is  there  suspended  upon  a  decre< 
magistrate,  whereas  in  apostacy 
place  without  any  such  decree.  It 
observed,  however,  that  if  the  apo 
on  the  part  of  the  husband,  his  wij 
titled  to  her  whole  dower  where 
had  carnal  connexion  with  her,  oi 
her  dower  in  defect  of  this;  and  w 
apostacy  is  on  the  part  of  the  wif 
in  like  manner  entitled  to  her  whol 
if  her  husband  has  had  carnal  a 
with  her;  but  if  not,  she  has  no  clai 
ever  either  to  dower  or  alimony,  bee 
separation  is  in  this  case  a  conseq 
of  her  own  act 

But  if  a  man  and  wife  apostatize  ; 
their  marriage  still  continues. — If 
band  and  wife  should  both  apostati 
ther,  and  afterwards  return  to  the 
the  same  time,  their  marriage  is,  by  c 
able  construction  of  the  law,  perm 
endure.  Ziffer  says  that  it  is  annu 
cause  the  apostacy  of  any  one  of  tl 
bids  the  duration  of  it,  and  whc 
appears  in  both,  it  is  found  in  one  o 
but  our  doctors,  in  support  of  their 
cite  an  instance  recorded  to  have  h 
in  the  time  of  the  blessed  compan 
the  prophet],  when  the  tribe  of 
Haneefa,  after  having  apostatized,  i 
to  the  faith,  and  the  companions 
direct  them  to  renew  their  marriag 
their  apostacies  were  all  considered  as 
taken  place  at  the  same  time,  becaus 
uncertainty  of  the  dates.  But  if,  aft 
joint  apostacy,  either  the  husband 
were  singly  to  return  to  the  faith,  the 
riage  is  dissolved,  because  here  one  < 
persists  in  apostacy,  and  that  fori 
continuance  of  marriage,  the  sanwt  a.< 
the  matrimonial  engagement  at  first. 


CHAPTER  VI. 

OF  KlSSir,  OE  PAETITION.* 

A  man  must  cohabit  equally  wit) 
wires. — If  a  man  have  two  or  mor 
being  all  free  women,  it  is  incumbe 
him  to  make  an  equal  partition  of  hi 
bitation  among  them,  whether  he  m 
married  them  as  virgins  or  as  Siye 
whether  some  of  them  be  of  the 
description,  and  others  of  the  latt 
cause  the  prophet  has  said,  *'  The  n 
hath  two  wives,  and  who,  in  partil 
clines  particularly  to  one  of  them, 

*  By  Kissm  is  understood  that  eq* 
tition  of  cohabitation  which  a  bus 
required,  by  law,  to  make  among  hi 
where  he  has  a  plurality  of  them. 


.—Chap.  I.] 
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iTTinff  one  woman  upon  another  is 
rstooa  a  man  marrying  a  woman 
» alieadT  poMessed  of  a  wife  ;  the 
is  mnehr  idiomatical. 


oi  judgment  incline  to  one  side" 
I  AT,  shall  he  paralytic) ;  and  it  is 
vj  Aysha  that  ne  made  such  eqnal 
ra  eonaMtation  among  his  wives, — 

0  God,  I  thns  make  an  equal  par- 
te what  is  in  my  power ;  do  not 
tning  me  to  account  for  that  which 
ly  power  "  (hj  which  he  means  the 

these  not  heing  optional). 
fe  of  a  prior  marnage,  and  a  new 

alike  in  this  point,  hecause  the 
iboYe  cited  is  general  in  its  appli- 
d  also,  hecause  partition  is  one  of 

1  of  marriage,  and  in  these  hoth 
IS  of  wives  are  egual. 

mode  of  pariUton  is  left  to  him- 
s  left  to  the  hushand  to  determine 
re  of  partition ;  that  is  to  say,  if 
he  may  fix  it  at  one  day  of  cohahi- 
1  each  of  his  wives,  successively, 
ind  it  is  also  to  he  remarked  that 
ality  of  partitioh  incumbent  upon 
id  is  to  he  understood  simply  resi- 
b  not  coition,  as  tiie  latter  must 
3n  the  erection  of  the  virile  mem- 
1  is  not  a  matter  of  option,  and 
like  the  affections,  not  always  in 
id's  power. 

n,  tcnere  the  toicea  are  of  different 
jree,  must  he  adjusted  accordingly, 
a  be  married  to  two  wives,  one  of 
;  woman,  and  the  other  a  slave,  he 
le  his  time  into  three  portions, 
two  portions  with  the  former  and 
the  latter,  because  the  same  is 
\  Alee :  and  also,  because,  as  it  is 
larry  a  free  woman  upon  a  slave, 
lave  upon  a  free  woman,*  it  hence 
lat  the  rights  of  the  former  in 
ire  short  of  those  of  the  latter.— 
catiba,  Modabbira,  or  Am-Walid, 
espect  to  their  right  of  partition, 
s  slaves. 

'I  is  not  incumbent  whilst  the 
on  a  journey. — WoMEX  have  no 
artition  whilst  their  husband  is 
umev,  and  hence,  during  that 
s  at  his  option  to  carry  along  with 
soever  he  pleases ;  but  it  is  prefer- 
10  cause  them  to  draw  lots,  and 
lim  on  the  journey  her  upon  whom 
ay  happen  to  fall.— Slmfei  says 
termination  of  this  point  by  lots 
nt  upon  the  husband,  because  it  is 
f  the  prophet,  that  whenever  he 
journey  he  caused  his  wives  thus 
ts. — Our  doctors,  however,  allege 
x)phet'8  reason  for  this  was  only 
rht  satisfy  the  minds  of  his  wives ; 
drawing  lots  is  laudable  merely, 
nan's  wives  have  no  claim  what- 
artition  dtmng  the  period  of  their 
eing  on  a  journey,  since  he  is  at 


liberty  not  to  carry  any  of  them  along  with 
him,  and  consequently  it  is  lawful  for  nim  to 
take  an^iT  one  of  them. 

The  time  of  a  journey  is  not  to  hc^unted 
against  a  husband  ; — that  is  to  say,  he  is 
imder  no  obligation,  on  his  return,  to  make 
up  for  the  partition  lost  within  that  time,  by 
a  proportionable  cohabitation  with  the  wife 
or  wives  whom  he  may  have  left  at  home, 
they  having  no  claim  whatever  to  his  coha- 
bitation with  them  during  such  period. 

K  one  wife  bestow  her  turn  [of  cohabita- 
tion] upon  another,  it  is  lawTul ;  because 
Soolah  the  daughter  of  Zooma  gave  up  her 
turn  to  Aysha  :  out  if  a  woman  give  up  her 
turn,  she  is  not  at  liberty  to  resume  it, 
because  she  drops  a  right  which  is  not  as  yet 
established  in  her,  and  absolute  dereliction 
cannot  take  place  unless  it  be  of  a  right 
already  established, — wherefore  her  resump- 
tion here  is  as  if  she  were  to  withhold  from 
bestowing  her  turn  upon  the  other,  i 


BOOK  III. 

■ 

OF  BIZA,   OB  F08TEBA0E. 

Dejlnition  of  the  temL-^RiZA,  in  its  legal 
sense,  means  a  child  sucking  muk  from  Uie 
breast  of  a  woman  for  a  certain  time,  which 
is  termed  the  period  of  fosterage.* 

Degree  of  fosterage  which  occasions  prohi- 
bition,— Peohibition  is  attached  to  fosterage 
in  whatever  degree,  if  it  be  found  within  the 
usual  period  of  infants  subsisting  at  the 
breast. — Shafei  says  that  prohibition  is  not 
established  unless  the  child  have  sucked  the 
breast  at  least  five  different  times,  insomuch 
that  if  an  infant  were  to  suck  for  any  parti- 
cular space  of  time,  whether  a  day  or  an 
hour,  uninterruptedly,  this  would  not  occa- 
sion prohibition,  because  the  prophet  has 
said.  Sucking,  or  giving  suck,  for  once  or 
twice,  does  not  render  prohibited." — Our 
doctors  support  their  opinion  upon  the 
authority  of  the  sacred  text,  God  saying,  in 
the   Koran,  "Your  mothers  who   have 

SUCKLED  TOU  ARE  PROHIBITED  UNTO  YOU  V' — 

and  also  upon  a  precept  of  the  prophet,^  that 
"  whatever  is  prohibited  by  consaneuinity, 
is  also  jjrohibited  by  fosterage,*' — where  no 
distinction  whatever  is  made  between  a 
smaller  and  a  greater  degree  of  it. 


•  Fosterage,  with  re8i)ect  to  the  prohibi- 
tions occasioned  by  it,  is  of  two  kinds ; 
First,  where  a  woman  takes  a  strange  child 
to  nurse,  by  which  all  future  matrimonial 
connexion  between  that  child  and  the  woman, 
or  her  relations  within  the  prohibited  degrees, 
rendered  illegal;    Secondly,   where 


18 


woman  nurses  two  children,  male  and  female, 
upon  the  same  milk,  which  prohibits  any 
future  matrimonial  connexion  between  them. 
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Objection. — A  greater  degree  of  fosterajre 
is  essential  to  the  establishment  of  prohibi- 
tion, because  the  latter  is  here  founded 
solely  in  an  apprehension  of  a  participation 
of  blood,*  on  account  of  the  CTOwth  and 
increasing  bulk  of  the  body,  which  cannot 
take  place  without  fosterage,  in  a  consider- 
able degree;  moreover,  it  occurs  in  the 
traditions  that  fosterage  is  the  source  of  a 
child's  growth. 

Keply. — Although  prohibition  be  founded 
in  an  apprehension  of  a  participation  of 
blood,  on  account  of  prowth,  yet  that  is  a 
point  which  is  incapable  of  being  absolutely 
ascertained,  and  hence  prohibition  by  foster- 
age is  attached,  not  to  the  dejrree,  but  to  the 
mere  act  of  fosterage,  which  is  the  occasion 
of  such  increase  of  growth  :  and  with  respect 
to  the  saying  of  the  prophet,  as  mentioned 
by  Shafei,  our  doctors  reply  that  if  the  date 
of  descentf  of  the  text  [of  the  Koran]  before 
quoted  was  posterior  to  that  of  this  saying, 
its  authority  is  thereby  superseded,  and  if  it 
was  prior  thereto,  jet  the  saying  is  rejected, 
because  it  contraoicts  the  text. 

Length  of  the  period  of  fost^age. — 
The  period  of  fosterage  is  thirty  months, 
accon&ng  to  Haneefa.  The  two  disciples 
hold  it  to  be  two  years,  and  of  the  same 
opinion  is  Shafei.  Ziffer  maintains  that  it 
is  three  years,  because  something  in  addition 
to  two  years  is  absolutely  requisite  (accord- 
ing to  what  shall  be  hereafter  shown),  and 
such  addition  is  fixed  at  one  year,  because 
that  space  admits  of  the  child's  state  under- 
going a  complete  alteration.  The  argument 
of  the  two  (usciples  is  the  word  of  God,  to 
wit,  "  HIS  [the  child's]  time  in  the  womb  {, 

AND      [until]      HIS      WEANING     18      THIRTY 

MONTHS :  "now  the  smallest  space  of  preg- 
nancy is  six  months,  and  hence  two  years 
remain  for  fosterage  ;  moreover,  the  prophet 
has  said  that  "alter  two  years  there  is  no 
fosterage."  The  arguments  of  Haneefa  are 
twofold;  FiBST,  the  text  already  quoted, 
where  it  apx)ears  that  God  makes  mention  of 
two  things,  one  the  Hamal  [or  time  of  ges- 
tation], and  the  other  the  Pisal  [|or  wean- 
ing], for  both  of  which  he  indiscriminately 
mentions  one  period,  namely,  thirty  months, 
wherefore  it  applies  to  each  in  toto;  the 
same  as  in  a  case  of  two  debts ;  that  is  to 


*  Arab.  Jazeeyat,  a  term  which  has  no 
sense  in  our  dictionaries  in  any  manner 
applicable  to  the  present  case.  It  appears, 
from  the  context,  to  signify  a  participation 
of  bodily  substance,  causing  two  x>ersons  to 
partake  of  one  common  nature. 

t  The  Koran  was  declared  by  Mohammed 
to  have  been  delivered  down  to  him  in 
different  portions  at  various  times,  and  those 
he  termed  ^e  Noozools,  or  descents. 

tArab.  Hamal.  By  this  is  generally 
understood  pregnancy ;  but  as  the  text  here 
quoted  has  reference  to  the  child,  and  not  to 
tne  mother,  the  translator  is  under  the  neces- 
sity of  rendering  it  in  a  phrase  applicable  to 
the  former. 


say,  if  a  man  (for  example)  where  to  maJ 
declaration  that  he  owed  such  a  person  " 
thousand  Dirms,  and  five  bushels  of  wh( 
payable  within  two  months,"  this  perin 
two  months  applies  to  each  debt  equa 
and  so  in  this  case  likewise.  It  may  ind 
be  objected  that,  admitting  this,  it  wo 
follow  that  the  time  of  bein|r  in  the  worn] 
also  thirty  months,  whereas  it  is  otherwise 
pregnancy  being  by  law  restricted  to  \ 
years :  but  to  this  we  reply,  that  there  is  a  ea 
of  restriction  short  of  that  period  opait 
upon  Hamal  (it  being  recorded  in  the  t 
ditions  that  a  child  does  not  remain  in  i 
womb  of  the  mother  above  twoyears),  wke 
as  there  is  none  upon  Fisal,  which  of  oou 
stands  as  it  appears  to  be :  moreover,  ii 
sucking  child  is  nourished  at  the  breast: 
two  years,  so  is  it  also  after  the  expiration 
that  term ;  for  the  weaning  is  not  prectu 
dct(>rmined  to  any  particular  period,  bnt 
effected  by  degrees,  as  the  child  insenal 
forgets  the  breast  and  inclines  to  other  fo 
it  IS  therefore  necessary  that  some  space  : 
fosterage  be  allowed  in  addition  to  tihe  t 
years,  and  this  additional  space  is  fixed 
six  months,  being  the  shortest  term  of  pn 
nancy,  as  the  lapse  of  that  period  affimi 
reason  for  altering  the  manner  of  the  ehil 
subsistence,  because  the  subsistenoe  of 
foetus  is  irreconcilable  with  that  of  a  foi 
linfr ;  *  and  with  respect  to  the  tradition 
sa3ring  of  the  prophet,  as  cited  by  the  t 
disciples,  it  has  reference  solely  to  the  per 
of  the  claim  of  fosterage ;  that  is  to  say, 
only  goes  to  show  that  no  obligation  ari 
from  fosterage ;  so  as  to  render  payment 
hire  of  the  same  obligatory  upon  the  [ohik 
father,  beyond  the  space  of  two  years ;  i 
the  text  of  the  Koran,  which  says,"  moth: 

SHOULD   SUCKLE  THEIR  CinLOKEN  FOR  1 

YEARS,"  has  also  reference  to  the  pericx 
the  claim  of  fosterage. 

Sucking  beyond  the  term  offoHeragt 
not  an  occasion  of  prohibitiwt, '—Ir  a  cl 
continue  to  suck  after  the  proper  period 
fosterage  is  elapsed,  prohibition  is  not  ben 
established ;  +  oecauso  the  prophet  has  i 
clared  that  there  \b  no  fostera^  after  i 
expiration  of  the  proper  period ;  and  al 
because  prohibition  is  not  established  by  a 
fosterage,  except  such  as  is  a  cause  of  groi 
and  increase,  which  are  obtained  only 

^  That  is  to  say,  it  is  to  be  supposed  ti 
within  the  last  six  months  the  woman  m 
have  conceived,  and  may,  at  the  end  theni 
produce  a  cliild ;  and  a  woman  cannot,  irit 
out  injuring  the  foetus,  give  suck  to  anoth 
either  during  or  after  her  pregnancy. 

t  That  is  to  say,  if,  after  the  cxpiratioa. 
the  proper  period  of  fosterage,  another  dii 
be  brought  te  the  breast,  and  the  iorm 
nursling  still  continue  to  suck,  these  t< 
are  not  hereby  prohibited  to  each  other  : 
marriage,  although  they  would  have  be< 
so  if  they  sucked  together  daring  the  foite 
age  of  the  first  ohild. 
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■ge  within  its  proper  period,  sinoe 
penoDB  wonld  not  find  any  efiec- 
iiiunent  from  sucking. 
o'b  forsaking  tke  breast  before  the 
a  of  the  penod  of  foeterage  is  not 
;  that  ia  to  my,  if  a  child  withhold 
in^  its  milk  before  the  period  of 
hu  elapsed,  and  there  be  still  milV 
■thef'B  breut,  and  anj  other  infant 
milk  before  the  expiratioa  of  that 
I  this  oaae  prohibition  by  foatera^ 
ihed  between  thoso  ohiliiTen. — This 
hir  Eawayet.— Hasan  has  recorded 
ipinion  of  Haneefa,  that  this  is  the 
where  the  first  child  has  not  as  yet 
btached  to  onotliei'  speoieB  of  food, 
9e  capable  of  sntisutiiig  altogether 
oilk  ;  bnt  if  the  ohild  have  adopted 
mother  species  of  food,  this  ciroiu 
to  be  oontidered  aa  a  weaning,  a: 
in  br  fosterage  cannot  in  this  ca 
Lshed,  beoaose  where  the   child 
t  Huch  a  state  as  that  other  food 
ihe  manner  of   its   subaiatence  is 
nd  that  growlii  and  increase  which 
derived  Irom  sucking  is  at  an  ei ' 
<  the  property  of  participation 
dch  is  th^  occasion  of  prohibitic 
;rwardB  found, 

mckling  of  a  child,  after  the  exi 
the  period  of  fosterage,  allowable 
Upon  this  point  there  are  varioiu 
some  have  said  that  it  is  not  so, 
lie  act  of  snckling  at  all  is  per- 
dy  out  of  necessity,  the  milk  being 
ent  part  of  the  woman's  irame,  the 
ay  portion  of  which,  except  as  a 
necessity,  is  prohibited  ;  and  this 
ceases  upon  tne  expiration  of  the 
fostera)^. 

'ons  from  the  general  rule  of  prn- 
y  fiatrrage. —  Whateteb  la  pro- 
f  cosBAKGUrsiTY  is  so  likewise  by 
e"  (accordinB  to  the  saying  of  the 
Jrcady  quoted),  except  a  sister's 
y  fostcrag*!*  "horn  It  is  lawful  for 
xarry,  although  he  cannot  lawfully 
I  sister's  mother  by  blood,  as  she 
er  be  hia  own  mother,  or  the  enjoyed 
htr,  both  of  whom  arc  prohibited 
ontrary  to  her  mother  by  fostcrap.'. 
's  mothir  by  foattraj^c  may  be  con- 
three  dilfcrtnt  ways :  Fikst,  where 
I  a  sister  by  blood,  who  has  a  foster- 
Thorn  he  may  lawfully  marry; — 
',  where  a  man  has  a  foster-sister, 
a  mother  by  blood,  whom  he  may 
lawfully  mnrry ', — and  Thiedly, 
male  and  female  infant,  between 
re  is  no  affinity,  suck  at  the  breast 
man,  and  the  female  infant  also 
the  breast  of  another  woman,  in 
10   the  male   infant  may  lawfully 


is  a  Tcry  equivocal  and  vague  e.\- 
u  appears  by  the  succeeding  dcli- 
the  various  detcriptions  to  which 


many  the  last  woman,  who  is  the  foster* 
mother  of  the  female  infant  (that  is  to  say, 
of  bis  foster-sister.) 

A  MAV  may  also  lawfully  marry  the  sister 
of  his  foater-Bon,  although  it  be  not  lawful 
for  him  to  marry  the  sutet  of  his  son  by 
blood, as  she  must  be  either  hii  own  daaghter, 
or  the  daughter  of  his  enjoyed  wife,  both  Of 
whom  are  prohibited  to  him. 

Cmta  of  1  llegality  induced  byfotUraga. — It 
is  not  lawful  for  a  man  to  marry  the  wife  of 
hia  foster-father,  or  of  his  foster-son  (in  the 
same  mjinner  as  he  is  prohibited  frtnn  marry- 
ing the  wife  of  bia^  natural  fiither  or  atni), 
because  of  the  tradition  before  quoted. 

Objection.— It  has  been  decl^^  in  the 
sacred  writings,  that  it  is  lawfnl  for  men  to 
marry  the  wives  of  their  sons  bv  blood,  and 
this  particular  restriction  to  blood  should 
seem  to  imply  that  marriage  with  the  wives 
of  foater-sona  was  lawful ;  whereas  it  is 
otherwise. 

Reply. — The  restriction  above  mentioned 
refers  to  the  eiolusion  of  the  wives  of 
children  by  descent,  and  not  t^i  the  exclusion 
of  the  wives  of  foster-sons,  for  the  reaaoiu 
already  mentioned. 

Pbohibitioit  ia  attachedto  themilkof  the 
man  (that  Ik  to  say,  to  the  milk  of  which 
he  is  the  eauBe) ;  it,  for  fxiunple,  awoman 
nurse  a  feraalt  uhild,  tht  latter  is  prohibited 
to  her  husband,  aud  to  his  father  and  son, 
the  biiaband,  throuati  whom  the 
breasts  liavu  been  lillud  with  milk, 
is  aa  a  father  to  that  c)iild.-It  is  recorded, 
as  an  opinion  ui"  Sli  .fei,  Lhat  iTobibitdon  ia 
not  attached  to  thu  iiiilk  ut'  a  man ;  becanae 
this  prohibition  jrii-is  Ij'jm  an  apprehension 
of  participatinn  ui'  hlood,  and  the  milli  ig  a 
secretion  from  the  blood  of  the  woman,  and 
not  of  tho  man, — ^The  arguments  of  our 
doctors  in  this  ease  are  threefold ;  Fibst, 
the  saying  of  the  prophet,  as  before  quoted, 
"  Whatsoever  is  prohibited  by  consanguinity 
is  also  prohibited  by  fosterage,"— and  pro- 
hibition by  conaanruinity  being  found  in 
both  father  and  mother  it  follows  that  it  is 
-  und  in  both  these  relations  by  fosterage  ; 

■Seconblt,  the  prophet  once  said  to  Aysha 
(who  had  complained  to  bim  of  Afla,  the 
brother  of  Aboo  Eeis,  appearing  before  her 
whilst  she  had  only  a  single  cloth  upon  her), 
"  The  act  of  Afla,  in  thus  approaching  you, 

of  no  consequence,  as  he  ia  your  paternal 

nele  by  fosterage ;"  which  proves  that 
affinity  by  fosterage  ia  established  on  the 
paternal  side,  and  that  as  the  woman  who 
suckles  is  the  child's  mother,  so  is  her  hus- 
band|it8  father,  by  fosterage ; — Thikdly,  the 
mania  the  cause  of  the  entrance  of  the  milk 
into  the  woman's  breasts,  and  therefore  the 
milk  is,  out  of  caution,  to  be  regarded  (with 
respect  to  the  point  of  prohibition)  as  de- 
riving its  eiiatence  from  him, 

A  MAN  may  lawfully  marry  the  sister  of 
his  foster-brother,  it  being  allowed  to  him  U 
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It  is  to  be  observed  as  a  rule  that  when 
a  male  and  female  infant  suck  from  one 
breast,  they  are  prohibited  to  each  other 
in  marriaife,  because  they  have  one  common 
mother,  and  are  therefore  as  brother  and 
sister.^ 

It  is  not  lawful  for  a  female  to  maiTjt' 
any  of  the  sons  of  the  woman  who  has 
suckled  hex,  because  they  arc  her  brothers, 
— nor  the  sons  of  those  sons,  because  they  are 
her  nephews. 

It  is  not  lawful  for  a  male  to  marry  the 
husband's  sister  of  the  woman  who  has 
suckled  him,  as  she  is  his  paternal  aunt  by 
fosterage. 

Cases  of  admixture  of  the  milk  with  awj 
foreign  substance, — If  the  milk  be  drawn 
from  the  nurse's  breast,  and  mixed  with 
water,  prohibition  is  still  attached  to  it, 
provided  the  former  exceed  the  latter  in 
quantity;  but  if  the  water  exoeed,  pro- 
hibition is  not  attached. — Shafei  maintains 
that  prohibition  is  attached,  in  the  latter 
case  also,  because  there  is  actually  some  of 
the  milk  ia  that  water,  and  therefore  it  is 
indispensably  to  be  regarded,  especially  in 
a  point  of  prohibition,  that  being  a  matter 
of  caution. — To  this  our  doctors  reply  that 
anjrthing  less  in  quantity  than  that  with 
which  it  is  mixed  is  regarded  as  virtually 
non-existent,  as  in  the  case  of  a  vow,  fur 
instance,  where,  if  a  man  swear  that  *'  he 
will  not  drink  milk,"  and  ho  afterwards 
drink  it  mi.xed  with  a  greater  proportion  of 
water,  he  is  not  forsworn. 

If  the  milk  be  mixed  with  other  food, 
prohibition  is  not  attached  to  it,  although 
the  former  exceed  the  latter  in  quautity. 
This  is  according  to  Ilaneefji.  The  two 
disciples  say  that  if  the  milk  exceed,  pro- 
hibition is  attached.  The  compiler  of  the 
Hedaya  remarks  that  this  opinion  of  the  two 
disciples  proceeds  upon  a  supi)osition  that 
the  milk  and  victuals  do  not  undergo  any 
culinary  preparation  after  admixture ;  but 
that,  if  they  be  boiled,  or  otherwise  prepared 
by  iire,  all  the  doctors  admit  that  prohibition 
is  not  then  occasioned. — The  two  disciples 
argue  that  regard  is  to  bo  had  to  that  wnich 
exceeds  (as  in  the  case  of  mixing  milk  with 
water),  provided  it  have  not  undergone  any 
change  by  boiling  or  other  cause. — The 
argument  of  Haneefa  is  that  the  food  is  the 
subject,  and  the  milk  only  a  dependent,  with 
respect  to  the  end  it  is  intended  for,  to  wit, 
sustenance ;  the  case  is  therefore  the  same 
as  if  the  proportion  of  the  food  exceeded 
that  of  the  milk. 

If  the  milk  be  mixed  with  medicine  in  a 
proportion  exceeding  the  latter  in  quantity, 
prohibition  is  attached  to  it,  because  the  milk 
IS  designed  for  sustenance,  which  is  the  end, 
and  the  purpose  of  the  medicine  is  only  to 
strengthen  the  child's  stomach,  or  to  forward 
digestion. 

i^  the  milk  of  the  nurse  be  mixed  with 
that  of  an  animal,  in  a  proportion  exceeding 
the  latter  in  quantity,  prohibition  is  attached 
to  it ;  but  not  if  the  milk  of  the  animal  ex- 


ceed the  other ;  regard  iKrin^r  here  had  to  that 
which  exceeds,  as  in  the  aamixturo  of  milk 
with  wati.T. 

Or  irith  the  milk  of  another  tcoman,~Al 
the  milk  of  one  woman  be  mixed  with  tbt 
of  another,  in  this  case  Ab^o  Yoosaf  hoUi 
that  re^Mrd  should  be  had  to  the  excen,— 
that  is  to  sa^',  that  prohibition  is  attached  ti 
that  woman  s  milk  which  exceeds  the  mflkrf 
the  other  in  quantity, — ^because  hero  the  Im  , 


milks,  when  mixed  together,  become  as  «»  < 
substance,  and  hence  tlie  smaller  quantity  ii  \ 
to  be  considered  (in  the  effect  produced),  li 
a  dependant  on  the  greater  quantitv.-~Mih 
hammed  and  /iffer  contend  that  pronibitiot 
is  attached  to  both  milks  equally,  ai  both 
arc    of    the    same    nature,    and  a  thiai 
cannot  be  said  to  exceed  a  homogeneoa  i 
thing,  because  the  admixture  with  anyv-  i 
tide  of  a  homogeneous  naturo  adds  to  the  ■ 
sum,  but  does  not  occasion  any  destiroctki 
or  chan^  in  the  matter ;  and  the  end  in* 
tended  is  the  same  in  both.    There  are  t«f 
opinions  recorded  from  Haneefa  upcni  thk 
subject,  one  coinciding  with  Aboo  Yooia( 
and  the  other  with  Mohammed. 

Prohibition  is  oceasiuned  by  the  miJkvft 
virgin, — Iv  the  breasts  of  a  Yir^^n  shoud 
happen  to  produce  milk,  prohibition  is  i^ 
tached  to  it,-ythat  is  to  say,  if  a  male  ckild 
were  to  subsist  upon  it,  the  virgin  becomei 
his  mother  by  fosterage,  and  his  marriage 
with  her  is  prohibit^,  according  to  the 
word  of  God  in  the  Koran,  **  Youk  xotheu 

WHO   HAVE   srCKLED   YOU   ABE  fKOHIBIID 

UNTO  Tou,"  which  text  being  generally  ex- 
pressed, applies  to  all  women  alike: — ^moxe- 
over,  the  milk  of  the  virgin  is  a  cause  of 
growth  in  the  child,  which  induces  an  ap- 
prehension of  participation  of  blood. 

Or  of  a  eorpse.—iF  mUk  be  drawn  (torn 
the  breasts  of  a  deceased  woman,  prohibition 
is  attached  to  it.— This  is  contrary  to  the 
opinion  of  Shafei,  who   says   that  in  the 
establishment  of  prohibition  by  fosterage, 
the  primary  subject  of  such  prohibition  i« 
the  woman  whose  milk  has  been  sucked  by 
the  child,  the  prohibition  pervaiding  thivagh 
the  medium  of  that  woman  to  others  [her 
relatives],  but,  by  her  decease,  the  originfll 
subject  of  prohibition  is  removed,  she  being 
then  a  dead  substance ;  whence  it  is  that  it » 
man  were  then  to  commit  the  carnal  act  with 
her,  he  would  not  be  subject  to  the  punisli- 
ment  of  fornication,  nor  would  protdbitiQn 
by  affinity  be  by  that  act  established.    The 
argument  of  our  doctors  is  that  prohibition 
by  fosterage  arises  ti'om  an  apprehension  of 
participation  of   blood,  which   appean  in 
the  increasing  growth  of  the  [chilJPs]  body, 
and  this  last  is  occasioned  by  milk ;  as  in  the 
present  case. 

Cases  in  tchich  milk  doen  not  occdsic* 
prohtbitiou.^iFiiwomauB  milk  be  adminis- 
tered to  a  child  in  a  glystcr,  prohibition  bf 
fosterage  is  not  attached  to  it. --This  is  the 
doctrine  of  the  Zahir  Itawayct— It  u  re- 
corded from  Mohammed  that  prohibition  is 
thereby  established,  in  the  same  manner  is 
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Id  be  vitiated  by  it:— but  the 
his  apparent  inconsistency  (ac- 
:he  Zahir  llawayet)  is  that  the 
biting  the  fast  is  the  restoration 
which  is  effected  by  the  glyster ; 
!  cause  of  prohibition  by  ibster- 
increase  of  the  body's  growth, 
t  thereby  effected,  nothing  being 
to  men  except  what  is  adminis- 
!  mouth. 

'a  breasts  should  happen  to  pro- 
srohibition  is  not  attached  to  it, 
substance  thus  produced  is  not, 
k,  and  consequently  increase  of 
>t  obtained  by  means  of  it. — The 
pon  which  this  proceeds  is  that 
t  be  secreted  in  the  breasts  of 
but  one  who  is  capable  of  child- 

loir  by  fosterage  is  not  attached  to 
a  goat  (or  other  animal);  that  is 
?o  infants,  a  male  and  a  female, 
>sist  together,  upon  the  milk  of 
prohibition  by  fosterage  is  not 
between  them,  because  between 
id  brutes  there  can  be  no  parti- 
blood  (that  is  to  say^  such  par- 
is  would  occasion  amnity),  and 
by  fosterage  arises  frompartici- 
ood. 

te  of  two  tcices  suckling  tJie  other, 
I  marry  an  infant  and  an  adult, 
er  should  give  milk  to  the  former, 
become  prohibited  with  respect 

[their  husband],  because  if  they 
tinuo  united  in  marriage  to  him, 
ply  the  propriety  of  joint  cohabi- 
the  foster-mother  and  her  foster- 
rhich  is  prohibited,  in  the  same 
joint  cohabitation  with  a  natural 

daughter. — It  is  to  be  observed 
.sion,  that  if  the  husband  should 
d  carnal  connexion  with  the  adult 
not  entitled  to  any  dower  what- 
se  the  separation  has  proceeded 
before  consummation: — but  the 
a  claim  to  her  half  dower,  the 
not  having  proceeded  from  her. 
X.— The  separation  proceeds  from 
e  sucking  the  milk  from  the  breast 


-Although  the  sucking  was  cer- 
xct,  yet  the  act  of  sucu  an  one  is 
red  as  destructive  of  her  right,  for 
>n  it  is  that  if  she  should  happen 
Inheritee,  this  would  not  set  aside 
of  inheritance. — If,  moreover,  it 
car  that  the  adult  had  acted  with 
r  view  of  dissolving  the  marriage, 
id  is  in  this  case  empowered  to 
ler  the  hall'  dower  which  he  pays 
it;  but  not  unless  she  have  acted 
a  view,  even  though  she  were 
the  infant  being  the  wife  of  her 
It  is  recorded  from  Mohammed, 
osband  is  authorized  to  take  the 
If  dofwer  from  the  adult,  in  either 
b  is  to  say,  whether  a  dissolution  of 
ge  may  nave  been  her  intention  or 


not;  but  the  former  (which  is  the  Zahir 
Kawayet)  is  the  more  orthodox  opinion,  be- 
cause, although  the  adult  has  by  her  act 
fixed  and  reudered  binding  upon  the  hus- 
band the  half  dower  aforesaid  (which  had 
before  stood  within  the  possibility  of  drop- 
ping*), and  her  so  doing  amounts  to  a  dam- 
age, yet  she  here  stands  (not  as  the  actual 
perpetrator,  but)  as  the  cause  of  the  damage, 
since  the  act  of  givixig  her  milk  to  the  infant 
is  not  the  occasion  of  dissolving  the  maniage 
any  further  than  as  it  induces  a  consequence 
of  joint  cohabitation  with  a  step-mother  and 
step-daughter: — moreover,  the  annulling  of 
a  marriage  is  not  what  renders  a  dower  ob- 
ligatory, but  is  rather  the  occasion  of  its 
drooping;  but  the  half  dower  is  incumbent, 
in  the  manner  of  a  Matat,  or  present,  in 
compliance  with  established  custom;  and  the 
annulling  of  the  marriage  is  the  condition  of 
its  becoming  incumbent;;  and  in  this  view 
the  adult  is  the  cause  of  the  damage ;  and  as 
being  the  cause  only,  and  not  the  actual  per- 
petrator, transgression  is  made  a  condition 
of  her  responsibility,  the  same  as  in  the  case 
of  digging  a  well, — that  is  to  say,  if  a  person 
were  to  transgress,  in  digging  a  well,  by 
sinking  it  in  another  person^s  ground,  or  in 
the  highway,  he  is  responsible  for  the  l)eeyat 
of  any  one  who  might  happen  to  fall  into  it, 
whereas,  if  the  well  were  sunk  in  his  own 
ground,  he  would  not  be  responsible:— now 
this  transgression  is  not  found  in  the  adult, 
unless  where  she  is  aware  of  the  infant  being 
the  wife  of  her  husband,  and  that  her  view 
in  suckling  it  is  a  dissolution  of  the  marriage ; 
but  where  she  is  not  aware  of  that  circum- 
stance, or  being  so,  yet  gives  her  milk,  not 
with  any  view  of  dissolving  the  marriage, 
but  rather  of  preserving  tne  infant  from 
perishing,  in  neither  of  these  cases  is  trans- 
gression supposed  to  eidst;  and,  in  the  same 
manner,  it  does  not  exist,  if  she  knew  that 
the  infant  is  the  wife  of  her  husband,  but  be 
not  aware  that  her  suckling  it  will  occasion 
a  dissolution  of  the  marriage. 

Objection.— No  regard  is  paid  to  igno- 
rance of  the  law  in  a  Mussulman  territory ; 
how,  therefore,  can  ignorance  be  pleaded  in 
her  excuse  in  the  present  case  ? 

llEPLY. — Kegard  is  here  paid  to  her  igno- 
rance, not  in  order  to  avert  the  sentence  of 
the  law  (which  induces  responsibility  upon 
her),  but  solely  to  avert  the  construction  of 
intent  of  dissolution,  or  of  wilful  transgres- 
sion, to  which  her  act  might  otherwise  be 
liable,  and  which  being  thus  disproved,  she 
is  exonerated  from  responsibility,  as  these 
are  the  only  causes  thereof,  and  neither  of 
them  can  apply  to  her. 

Evidence    to  fosterage  requires  the  full 


*  That  is  to  say,  the  obligation  of  which 
might  possibly  have  been  annidled  or  can- 
celled by  the  occurrence  of  some  accident 
previous  to  the  payment  of  it,  such  as  the 
decease  of  the  infant  before  consummation  of 
the  marriage,  &c. 
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number   of   witnesses. — Thk    evidence    of : 
women  alone  is   not  sufliciont  to  establish 
fosterage ;  nor  can  it  be  established  but  on  the 
testimony  of  two  men,  or  of  one  man  and  two 
women. —Imam  Malik  has  said  that  it  may 
be  establish (.'d  on  the  evidence  of  oni'  woman, ; 
provided  she  be  an  Adil,  because  prohibition  ' 
IS  ono  of  the  rights  of  the  law,  and  may , 
therefore  be  established  upon  a  single  in- 1 
formation, — as,  for  instance,  where  a  person 
purchases  llesh  meat,  and  any  one  Invars  tes- 
timony to  its  being  part  of  a^ajoosen  sacri- 
lioe,  in  which  case  prohibition  is  established 
with  respect  to  it. — The  argument  of  our 
doctors  is  that  the  establishment  of  prohibi- 
tion in  marriage  is  in  no  respect  aifferent 
from  the  extinction  of  a  ri^ht  of  possession ; 
and  the  annulling  of  a  right  of  possession 
cannot  take  place  but  upon  the  evidtnce  of 
two  men,  or  of  one  man  and  two  women : — 
contrary  to  the  case  of  flesh  meat,  as  the 
prohibition  to  the  eating  ma^r  he  established 
without  afleoting  the  proprietor's  right  of 
possession,  it  still  remaining  his  property 
under  that  prohibition: — the  prohioition of 
this  article,  therefore,  appears  to  be  merely 
a  matter  of  religion,  and  in  which,  conse- 
quently, a  single  evidence  suf&ccs. 


BOOK  IV. 

OF  TALAK,  OB  DIVORCE. 

pefinition  of  the  tenn, — Talak,  in  its  pri- 
mitive sense,  means  dismission: — in  law  it 
signifies  the  dissolution  of  a  marriage,  or  the 
annulment  of  its  legality,  by  certain  words. 

Chap.  I. — Of  the  Talak-al-Sonna,  or  Re- 

fular  Divorce. 
^     I. — Of  the  Execution  of  Divorce. 
Chap.  III. — Of  Delegation  of  Divorce. 
Chap.  IV.— Of  Divorce  by  a  Conditional 

Vow. 
Chap,  v.— Of  the  Divorce  of  the  Sick. 
Chap.  VI. — Of  Rijat,  or  returning  to  a 

divorced  Wife. 
Chap.  Vll.-Of  Aila. 
Chap.  VIII.— Of  Khoola. 
Chap.  IX.— Of  Zihar. 
Chap.  X. — Of  Laan,  or  Imprecation. 
Chap.  XI. — Of  Impotence. 
Chap.  Xll.-Of  the  Edit. 
Chap.  XIII.— Of  the  Establishment  of 

Parentage. 
Chap.  XIV.— Of  Hizanet,  or  the  Care  of 

Infant  Children. 
Chap.  XV.— Of  Nifka,  or  Subsistence. 

CHAPTER  I. 

OP  TALAX-AL-S0I7NA,  OE  REGULAB  DIVORCE*. 

Distinctions  of  rftcorce.— Divorce  is  of 
three  kinds; — First,  the  Ahsan,  or  most 

*  Talak-al-Sonna  literally  means  ''divorce 
according  to  the  rules  of^  the  Sonna,''  in 


laudable  ;— Secoxd,  the  Hoosn,  or  load- 
able (which  are  the  distinctions  of  tbt 
Talak-al-Sonna) ;  and  Tuird,  the  Biddat,ff 
irregular. 

latak  Ahsan,— Uni:  Talak  Ahsan,  or  nuxt 
laudable   divorce,   is   where    the    huibaod 
repudiates  his  wife  by   a  single   sentem 
within  a  Tohr  (or  term  of  purity)*,  di™f 
which  he  has  not  had  carnal  connexmi  win 
her,  and  then  leaves  her  to  the  observance  of . 
her  Edit,  or  prescribed  term,  of  probatioi. 
This  mode  of  divorce  is  termed  the  moit  . 
laudable,  for  two  reasons ;— Fibst,  becaoa 
the   companions    of    the    prophet    chiefly 
esteemed  those  who  gave  no  more  than  m 
divorce  until  the  expiration  of  the  Edit,  ■ 
holding  this  to  be  a  more  excellent  methoi  i 
than  that  of  giving  three  divorces,  by  repeat-  \ 
ing  the  sentence  on  each  of  the  two  ancoeed-  ; 
ing  Tohrs  ;— Secondly,  because  in  punaia^ 
this  method  the  husband  leaves  it  atill  in  hs : 
power,  without  any  shame,  to  recover  hiii 
wife,  if  he  be  so  inclined,  by  a  reversal  of  J 
the  divorce  during  her  Edit :  tliis  method  iii 
moreover,  the  least  injurious  to  the  womaii 
as  she  thus   remains   a   lawful   subject  of 
marriafre   to  her  husband,   even  after  tJie 
expiration  of  her   IkLitf,   which  leaves  a 
latitude  in  her  favour  unreprobatod  by  my 
of  the  learned. 

Talak  Hoosn,— TuT,  Talak  Hoom,  «r, 
laudable  divorce,  is  where  a  husband  repr  I 
diates  an  enjoyed  wife  by  three  sentences  d 
divorce,  in  three  Tohrs.  Imam  Malik  asserfi 
that  tliis  method  classes  with  the  Biddat,  ff 
irrespular,  and  that  no  more  than  one  divom 
is  admitted  as  unexceptionable,  because,  ii 
being  in  itself  a  dangerous  and  disapproved 
procedure,  it  is  only  the  urgency  of  pcleaa 
from  an  unsuitable  woman  that  can  give  a 
sanction  to  divorce  ;  and  this  urgency  is 
fully  answered  by  a  single  Tohr.  The  arfUr 
ments  of  our  doctors  on  this  topic  are  two- 
fold ;— First,  a  precept  of  the  prophet 
delivered  to  Ebn  Amir,  "  One  thinff  requini 
by  the  Soxna  is  that  ye  wait  for  the  Tonii 
and  pronounce  a  divorce  in  each  Tons  ;**- 
Secondly,  the  propriety  of  a  diyoroe  resti 
merely  upon  the  proof  of  the  urgency,  vA 
not  upon  the  establishment  of  the  actail 
urgency  itself,  that  being  a  matter  concealed 
and  unascertainablc  [but  by  virtual  pnwfj 
and  the  act  of  proceeding  to  divorce  at  t 
time  when  the  desire  of  coition  vnth  the  wooian 
is  fresh  renewed  (to  wit,  at  the  recommence- 
ment of  her  Tohr),  is  a  proof  of  the  urgency; 

opposition  to  Talak  Biddat,  which  signifies 
a  novel,  imauthorized,  or  heterodox  mode  of 
divorce :  the  terms  regular  and  irregular  aiv 
here  adopted,  as  being  the  most  fanmiar. 

*  Meaning  the  space  which  intervenes  be- 
tween the  menstrual  iluxes. 

t  Contrary  to  anv  other  mode  of  divorce, 
as  a  wife  repudiated  in  any  other  wav  cannot 
be  again  married  to  her  first  hushanai  unlets 
she  be  previously  married  to,  and  divorced 
by,  another  man. 


r.-CHAP.  I.]  DIT( 

:  repelitjon  of  divorce  at  the  two 
est  rctams  of  the  Tolir  omoimtB  to 
'  than  a  repctitioii  of  the  proof,  and 
fore  allowed  uf.  Some  of  the  learned 
id  that,  ID  this  Bpceies  of  dirorce,  it 

adTiuble  that  the  busbaod  dels^ 
mag  the  first  sentence  of  it  vnlil 
.  the  termiDmion  of  the  Tohr,  io  as 
e  Edit  may  not  be  too  much  pio- 
;  but  it  is  endent  that  tlie  husrand 
rather  pronounce  the  divorce  nt  the 
tcemeat  of  the  Tohi,  bccauee.  if  he 
>  delay  it,  he  might  probably  be 
I  to  have  carnal  connexion  with  the 
in  the  interim,  nnder  an  intention  of 
I?  her,  and  tiicn  divorce  her  after 
mol  connexion,  which  ia  forbidden. 
:■  3iJdal.~TuT.  Talak  Biddat,  or 
ir  divorce,  is  where  a  huBbond  repu- 
d«  wife  by  three  divoroea  at  once, — 

inclndctt  in  one  sentence),  or,  where 
:ats  the  sentence  separately,  thrice 
one  Tohr  ;  and  if  a  husband  give 
ivorces  in  either  of  those  ways,  the 
)ld  good,  bnt  yet  the  divorcer  is  an 
■  against  the  law. 

el  has  said  that  all  these  three  de- 
as  of  divorce   are  eqnally  uncxccp- 

and  lc)ral,  because  divorci:  is  in  itself 
I  ai.t,  whencv  it  is  that  certain  laws 
en  instituted  rcspectiag  it ;  and  tliis 

prt  vt-nts  any  idea  of  danuer  being 
i  tti  it :  moreover,  divorce  is  not  pro- 

I'Vtn  during  the  woman's  courses, 
hibilion  there  applj-iuB  to  the  pro- 
of the  Kdit,  and  not  to  divorce.— 
;turs,  on    the  other  hand,  say  that 

is  in  itself  a  dan^ronu  and  disap- 
procidunr,  as  it  diSMoIvcs  marriage, 
lutiiin  whieh  involves  many  eircuni- 
as  well  of  a  tcnii>orul  as  of  a  spiritual 

nor  is  its  propriety  at  all  admitted, 
he  trround  of  wrgency  of  release  from 
itable  wile :  and  there  ia  no  occatiion, 
'  to  pn>cun:  this  release,  to  give  three 
i  at  once,  whereas  there  is  an  excuse 
np  thrc*  divorces  siparati-ly  in  three 
IS  this  exhibits  repeated  proofs  of  the 
r  of  it : — and  with  respect  to  wliat 
advances,    that    "  the   legality    of 

prevents  any  idea  of  dnuger  beinp' 
1  to  it,"  we  answer  that  tlie  legality 
ret,  in  one  respect  (that  in  to  suy, 
;h  as  it  U  a  destniyer  of  subjection), 
I  admit  the  idea  of  its  being  danger- 
t  that,  in  another  respect  (to  wit,  its 
ling  the  dissolution  of  marriafce, whieh 
s  concerns  both  of  a  spiritual  and 
d  nature),  it  must  be  considered  as 
d  with  danger. 

SronoTincing  of  two  divorces  within 
r  comes  under  the  description  of 
or  irregular,  the  same  as  that  of 
iTorcea,  as  already  intimated. 
E8TI0N  has  arisen  among  the  learned, 
r  the  pronouncing  of  a  singlo  divorce 
dble  within  one  Tohr  be  of  the 
Lion  of  Biddat  or  not  Y — Mohammed, 
Habioot,  hu  aaid,— "  Whoever  gives 


irreversible  divorce,  although  it  bo  within 
the  Tohr,  forsakes  the  Sonna,  as  there  ia  no 

tent  necessity  lor  such  a  sentence  to  effect 

pase  from  the  wife,  since  by  tho  lapse  of 
the  Edit  that  end  is  obtained  ;'  but  again,  in 
the  Zccadat,  he  says  that  this  method  ia  not 
to  be  reprobated,  on  account  of  the  occasional 
urgency  of  immediate  release,  whieh  hy  an  . 
irreversible  divorce  is  obtained,  it  not  being: 
then  suspended  upon  tho  lapse  of  the  Edit. 

Points  to  he  atUmled  to  in  adhering  to  the 
Sniiiia  rfiVorcc— SOKNA  [that  is,  attention  to 
tho  mode  prescribed  by  the  Sonna]  in  divorce 
appears  iu  two  shapes,  adherence  to  number, 
and  to  time ;  to  the  former,  by  restricting 
the  sentence  to  that  of  a  single  divorce 
reversible,  in  which  the  enjoySl  and  the 
unenjoycd  wife  are  the  same  ; — and  to  thp 
latter  (in  which  the  enjoyed  wife  is  solelj 
considered),  by  pronouncing  the  divorce  in  a 
Tohr  during  which  the  husband  has  not  bad 
carnal  connexion  with  her  ;— because  it  is 
the  proof  of  urgency  that  is  regarded  ;  and 
the  act  of  proceeding  to  a  divorce  at  a  time 
when  the  desire  of  coition  with  the  woman 
is  fresh  renewed  (as  at  the  recommencement 
of  her  Tohr),  is  tho  best  proof  ot  such 
urgency ;  for  during  the  actual  time  of  the 
courses  the  woman  is  not  an  object  of  desire, 
and  in  a  Tohr  where  she  has  been  enjoyed, 
desire  is  lessened  towards  her.  With  respect 
to  an  uDciijoyi'd  wife,  the  Tohr  and  the 
courses  are  equal, — that  is  to  say,  the  pro- 
nounciug  of  divorce  ui)uu  her  whilst  she  is 
in  the  hitter  situation  is  not  im«u]ar,  nor 
reprobated,  any  more  than  whiUt  in  the 
former.  This  is  contrary  to  the  oninion  of 
Ziftir,  he  considering  an  unenjoyeu  wife  in 
the  saiue  point  of  view  as  one  enjoyed  :— but 
our  doctors  observe  that  the  desire  of  coition, 
with  respect  to  an  unenjoycd  woman,  is  ever 
fresh,  and  is  not  lessened  by  the  circum- 
stance of  her  courses,  so  long  ns  the  hus- 
band's object  (namely,  coition),  remains 
unobtaincd  ;  whereas,  with  respect  to  an 
enjoyed   wife,  desire   is  renewed  upon  the 

-Vwfc  of  aillicn-Hrr  to  the  Suiiiia  iit  repii- 
itintiiii/^  II  trijr  ni't  siihwct  to  the  ruiirsfi.—^r 
the  wife  be  a  jierson  who,  from  citreme  youlJi 
or  age,  is  not  subject  to  the  courses,  and  her 
husband  be  desirous  to  repudiate  her  by  tliree 
divorces  in  the  regular  way,  he  is  lirst  to 

{renounce  a  sinjile  scntcuee  of  divorce  upon 
cr,  and  at  the  expiration  of  one  month 
another,  and  in  like  manner  a  third  at  the 
expiration  of  the  next  succeeding'  month ; 
because  the  term  of  one  month  corresponds 
with  a  return  of  the  coursi's,  as  is  mentioned 
in  the  KouAN.^It  is  here  to  be  observed  that 
if  the  first  divorce  be  given  in  the  beginning 
of  the  month,  the  tlu^e  months  from  that 
period  are  to  be  counted  by  the  lunar  calen- 
dar, ami  if  in  the  middle  of  it,  hy  the  number 
of  days,  with  reapi'Ct  both  to  the  completion 
of  divorce  and  of  the  Edit.— This  is  the  rule 
with  Ha  nee  fa. —The  two  disciples  maintain 
that  the  second  and  third  months  are  to  be 
invariably  counted  by  the  lunar  caJeudor, 
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the  deficiency  of  the  first  month  to  be  taken 
from  the  fourth  succeeding  month,  so  as  to 
complete  it.    And  it  is  also  to  be  observed 
that  it  is  lawful  for  the  husband  to  divorce 
this  wife  immediately  after  carnal  connexion, 
without  the  intervention  of  any  time  between 
the  embrace  and  the  divorce.— Zificr  says 
that  the  husband  ought  to  allow  the  inter- 
vention of  a  month,  because  that  term  cor- 
responds with  a  return  of  the  courses,  and 
also,  because  in  consequence  of  the  embrace 
desire  becomes  languia,  and  is  not  renewed 
until  after  the  lapse  of  some   time. — Our 
doctors  ai^e  that  there  can  be  no  appre- 
hension of  pregnancy  with  respect  to  the 
woman  in  question;  and  divorce,  after  the 
oamal  embrace,  in  the  case  of  a  woman  who 
IM  subject  to  the  courses,  is  not  reprobated  on 
any  other  account  thui  as  it  induces  a  possi- 
bility of  pregnancy,  which  renders  the  dura- 
tion of  her  Edit  dubious,  that  of  a  pre^ant 
woman  being  determined  by  her  delivery, 
and,  of  one  not  pregnant,  by  courses ;  and 
as  to  what  Zifier  alleges,  that  **  desire  becomes 
languid  in  consequence  of  the  embrace,"  it 
may  be  replied,  that  although  this  be  ad- 
mitted, yet  in  the  present  instance  desire  is 
greater  than  in  common  cases,  as  the  husband 
can  indulge  his  carnal  appetite  with  such  a 
wife  without  any  apprehension  of  her  pro- 
ducing children,  the  support  of  whom  might 
fall  upon  him ;  she  therefore  is  an  object  of 
desire  to  hun  at  all  times  e<iually.  so  that  this 
state  [of  a  woman  not  being  subject  to  the 
courses]  is  the  same  as  the  state  of  actual 
pregnancy;  now  it  is  lawful  to  divorce  a 
pre^ant  wife  immediately  after  carnal  con- 
nexion with  her,  because  no  doubt  is  induced 
with  respect  to  the  duration  of  her  Edit,  and 
the  time  of  pregnancy  is  a  time  of  desire,  as 
a  husband  feels  desire  towards  a  pregnant 
wife,  either  because  she  produces  a  child  to 
him,  or  because  the  embrace  with  her  does 
not  occasion  pregnancy ;  his  desire,  therefore, 
is  not  lessened  towards  such  a  wife  by  enjoy- 
ment. 

Or  one  tcho  is  pregnant — If  a  man  be  de- 
sirous of  repudiating  his  pregnant  wife  by 
three  divorces  in  the  regular  way  [that  is, 
according  to  the  Sonna],  he  is  first  to  pro- 
nounce a  single  sentence  of  divorce  upon  ner, 
and  at  l^e  expiration  of  one  month  another, 
and  in  the  same  manner  a  third  at  the  ex- 
piration of  the  next  succeeding  month.  This 
IS  according  to  Haneefa  and  Aboo  Yoosaf. — 
Mohammed  and  Zififer  say  that  the  Talak-al- 
Sonna,  with  respect  to  a  pregnant  woman, 
consists  in  giving  her  a  single  divorce  only, 
because  divorce  is  in  itself  a  dangerous  and 
disapproved  procedure ;  moreover,  the  onlj 
rule  instituted  by  the  law  in  efiecting  a  tri- 
plicate divorce  is,  that  the  husband  first  pro- 
nounces one  divorce,  and  at  the  expiration 
of  a  month,  or  the  passing  of  the  next 
courses,  another,  and  in  the  same  maimer  a 
third  at  the  expiration  of  the  following 
month,  or  the  passing  of  the  next  succeeding 
courses ;  now  the  courses  do  not  occur  to  a 
pregnant  woman,  nor  does  the  lapse  of  a 
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Ml  to  the  woman,  wherefore  reyersol 
ibnt,  in  order  that  she  may  not  be 
Nitoii^ury  i—thus  it  is  indispensably 
at  upon  the  husband  to  reverse  the 
>  when  given  during   the  courses ; 
uch,  when  she  has  become  puriiied 
'  ooones,  and  has  a^in  had  them, 
nen  either  divorce  her  on  the  com- 
mit of  her  second  suooeeding  Tohr,  or 
V  to  remain.    The  compiler  of  the 
observes  that  this  last  is  what  is  said 
'v)8oot    Tehavee  has  said  that,  if 
^d  choose,  he  may  regularly  divoroe 
°Q  the  commencement  of  the  Tohr 
^7  sacoeeding  the  courses  in  which 
nvcQ  divoroe,  and  reversed  it,  as 
^oorokhee  says  that  what  is  thus 
^  bv  Tehavee  is  the  doctrine  of 
That  which  is  taken  from  the 
is  the  opinion  of  the  two  disciples ; 
TDund  of  it  is  that  the  regularity  of 
lepends  unon  the  intervention  of  a 
menstrual  discharge  between  every 
nces ;  and  the  iirst  of  these  is  defeo- 
ccoont  of  divorce  having  been  pro- 
Q  the  middle  of  it,  so  that  as  part 
ously  elapsed,  whence  it  would  ap- 
iary to  complete  it  from  the  next 
return ;  but  it  is  not  lawful  to  have 
one  part  only  of  the  courses,  and 
other :  consequently,  regard  must 
the  next  returning  courses  in  toto. 
und  of  Tehavee's  opinion  is  that 
ze,  wiUi  its  effects,  having  been 
jntirel:^  by  the  reversal,  it  is  the 
r  no  djvorce  whatever  had  taken 
ig  the  woman's  courses ;  and  hence 
2tly  regular  to  pronounce  divorce 
r  next  immediately  succeeding. 
1  were  to  address  his  wife,  saying, 
ivorci*d  thrice,  according  to  the  Son- 
he  have  no  particular  intention  in 
then  supposing  the  wife  to  be  one 
1  he  has  had  carnal  connexion,  and 
;t  to  the  Courses,  she  becomes  once 
a  that  and  each  of  the  two  succeed- 
:  and  if  the  husband  intended  in  so 
her  that  three  divorces  should  take 
ctively  upon  the  instant,  or,  that 
vorce  should  take  effect  at  the  end 
icceeding  month,  the  divorce,  in 
ice,  takes  effect  according  to  his 
whether  she  be  in  her  courses  or 
at  the  period  of  its  thus  taking 
1  her. — And  if  she  be  one  whose 
alculated  by  months  (such  as  a 
r  instance,  whose  courses  are  stopt 
fe),  and  the  husband  have  no  par- 
ention  in  thus  addressing  her,  in 
single  divorce  takes  effect  upon  the 
lOther  at  the  expiration  of  a  month, 
1  at  the  expiration  of  the  next  suc- 
mth ;  because  the  term  of  a  month 
A,  in  such  an  one,  with  the  Tohr 
a  who  is  subject  to  the  courses,  as 
srly  observed ;  or,  if  he  intended 
diToroes  should  take  place  collec- 
a  tiie  instant,  the  three  take  place 
7,  in  the  manner  already  stated. 


But  if  the  husband  were  only  to  say,  "  You 
are  divorced  according  to  the  Sonna,"  omit- 
ting the  word  "thrice,"  —  in  this  case  the 
intention  of  three  divorces  collectively  is  not 
efficient.  The  proofs  and  arguments  upon 
this  nassage  are  all  drawn  from  the  Araoic, 
and  aerive  their  weight  from  certain  peculi- 
arities in  that  idiom. 

Section, 

Of  the  persons  who  are  competent  to  prO" 
nounce  divorce, — The  divorce  of  every  hus- 
band is  effective,  if  he  be  of  sound  under- 
standing, and  mature  age ;  but  that  of  a  boy, 
or  a  lunatic,  or  one  talking  in  his  sleep,  is 
not  effective,  for  two  reasons ; — Fibst,  be- 
cause the  prophet  has  said,  '*  Everv  divorce 
is  lawful,  excepting  that  of  a  bov  or  a 
lunatic ;" — Secondly,  because  a  man  s  com- 
petency to  act  depends  upon  his  possession 
of  a  sound  judgment,  which  is  not  the  case 
with  infants,  or  lunatics : — and  one  talking 
in  his  sleep  is  the  same^  in  this  point,  as  a 
boy  or  a  lunatic,  since  his  words  in  this  case 
are  not  the  result  of  a  deliberate  option. 

A  divorce  pronounced  by  compuhion,  is 
effective. — The*  divorce  of  one  acting  upon 
compulsion,  from  threats,  is  effective,  accord- 
ing to  our  doctors. — Shatei  maintains  that  it 
is  not  effective,  because  a  person  who  is  com- 

f>elled  has  no  option,  and  no  formal  act  of 
aw  is  worthy  of  regard  unless  it  be  purely 
optional :  contrary  to  the  case  of  a  jester, 
who,  in  mentioning  divoroe,  acts  from  option, 
which  is  the  cause  of  its  validity.  —  Our 
doctors,  on  the  other  hand,  allege  that  the 
person  here  mentioned  pronounces  divorce 
under  circumstances  of  complete  competency 
[maturity  of  age  and  sanitjr  of  intellect],  the 
result  of  which  is  that  divorce  takes  effect 
equally  with  that  of  a  person  uncompelled, 
for  with  him  necessity  •  is  the  reason  of  its 
efficiency ;  and  the  same  reason  applies  to  the 
divorce  of  a  compelled  person,  as  he  is  also 
under  necessity  of  divorce,  in  order  that  he 
may  be  relcEised  from  the  apprehension  of 
that  with  which  he  was  threatened  by  the 
compeller.— The  foundation  of  this  is  that 
the  man  alluded  to  has  the  choice  of  two 
evils ;  one,  the  thing  with  which  he  is 
threatened  or  compelled ;  and  the  other, 
divorce  upon  compulsion  ;  and  viewing  both, 
he  makes  choice  of  that  which  appears  to  him 
the  easiest,  namely,  divorce ;  and  this  proves 
that  he  has  an  option,  though  he  be  not 
desirous  that  its  effect  should  be  established, 
or,  in  other  words,  that  divorce  should  take 
place  Upon  it ;  nor  does  this  circumstance 
forbid  the  efficiency  of  his  sentence ;  as  in 
the  case  of  a  jester ;  that  is  to  say,  if  a  man 
pronounce  a  divorce  in  jest,  it  takes  effect, 
although  he  be  not  desirous  that  it  should  ; 
and  so  likevdse  the  divorce  of  one  who  is 
compelled. 

•  Namely,  the  necessity  of  separation  from 
a  wife  who  may  be  odious  or  disagreeable 
to  him. 
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Or  in  a  state  of  inebrieti/f  is  valid. — If  a 
man  pronounce  a  divorce  whilst  he  is  in  a 
state  of  inebriety  from  drinkinjr  any  fer- 
mented liquor,  such  as  wine,  the  divorce 
takes  place.  Koorokhce  and  Tehavee  hold 
that  divorce  ought  not  to  take  place  in  this 
case ;  and  there  is  also  an  opinion  recorded 
from  Shafei  to  the  same  effect.  The  arfru- 
ment  upon  which  they  maintain  this  doctrine 
is  that  reality  of  intention  is  connected  with 
the  exercise  of  reason,  which  is  suspended 
during  intoxication  from  wine ;  in  the  same 
manner  as  where  a  person  has  taken  any 
allowed  but  inebriating  medicine,  such  as 
laudanum,  in  which  case  a  divorce  pro- 
nounced would  not  take  effect,  and  so  in  this 
case  also.  But  to  this  our  doctors  reply  that, 
in  the  case  now  nnder  consideration,  the 
suspension  of  reason  being  occasioned  by  an 
offence,  the  reason  of  the  speaker  is  supposed 
still  to  remain,  whence  it  is  that  his  sentence 
of  divorce  takes  effect,  in  order  to  deter  him 
from  drinking  fermented  liquors,  which  are 
prohibited.  But  yet  if  a  man  were  to  drink 
wine  to  so  great  a  degree  as  to  produce  a 
delirium  or  inflammation  of  tne  brain, 
thereby  suspending  his  reason,  and  he  in 
that  situation  pronounce  divorce,  it  will  not 
take  effect. 

And  80  also  tluit  of  a  dumb  person, — ^The 
divorce  of  a  dumb  person  is  effectual,  if  it 
be  expressed  by  positive  and  intelligible 
signs,  because  signs  of  the  dumb  are  autho- 
rized bv  custom,  and  are  therefore  admitted 
to  stand  in  the  place  of  speech,  in  the  pre- 
sent instance  in  order  to  answer  the  necessity 
of  him  who  makes  them.  The  various  species 
of  signs  used  by  the  dumb  in  divorce  shall  be 
set  forth  hereafter. 

Number  of  divorces  in  respect  to  free 
women  and  slaves, — The  utmost  number  of 
divorces,  with  respect  to  a  female  slave,  is 
two,  whether  her  husband  be  a  slave  or  free : 
and  the  same  with  respect  to  a  free  woman 
is  three. — Shafei  has  said  that,  in  the  number 
of  divorces,  respect  is  to  be  had  to  the  state 
of  the  man ;  that  is  to  say,  if  the  husband  be 
free  he  is  empowered  to  pronounce  three 
divorces,  although  his  wife  be  a  slave ; 
whereas,  if  he  be  a  slave^  he  is  not  authorized 
to  give  more  than  two  divorces,  although  his 
wife  should  be  a  free  woman,  the  prophet 
having  said  **  In  divorce  the  state  of  the 
uusDAN D  is  to  be  regarded,  and  in  the  Edit 
that  of  the  wife  :" — moreover,  personal  con- 
sequence is  an  essential  circumstance  in  all 
points  of  authority,  and  that  appertains  to  a 
freeman  in  a  higher  degree  than  to  a  slave, 
whence  his  authority  is  most  extensive. — The 
arguments  of  our  doctors  are  twofold  upon 
this  topic ;— First,  a  precept  of  the  prophet, 
declaring,  "  The  divorces  of  a  female  slave 
are  two,  and  her  Edit  is  two  courses; — 
Secondly,  it  is  the  woman  who  is  the  subject 
of  legality,  and  this  legality  entitles  her  to 
benents;  but  slavery  entitles  only  to  half 
of  these  benefits  ;  hence  it  follows  that  the 
divorce  of  a  female  slave  should  not  exceed 
one  and  a  half,  but  such  8abdi>ision  of  it 


being  impossible,  her  divorces  extend  totio 
— Ah  to  tne  saying  of  the  prophet  quoted  hj 
Shafei,  that  **in  divorce  the  state  of  tb 
husband  is  to  be  regarded,"  it  means  so 
more  than  that  the  efficiency  of  diymt 
proceeds  from  him. 

A  master  canfwt  divorce  the  wife  tfVi 
slave, — The  divorce  of  a  slave  npan  his  vi£i 
takes  place ;  but  that  of  a  nmster  npon  tki 
wife  of  his  slave  is  of  no  effect,  because  tbi 
matrimonial  propriety  being  a  right  of  the 
slave,  the  relinquishment  ofit  rests  with  tbi 
slave,  not  with  Ids  master. 


CHAPTER  II. 

OF  THE  EXECUTIOlir  OF  DITOBCE. 

Distinctions, — ^Divorce  ^in  respect  to  tbi 
execution  of  it)  is  of  two  Idnds ;  Sareeh  or 
express,  and  Kinayat,  or  by  implication  >- 
and  first  of  express  divorce. 

TJte  manner  qf  express  divorce, — ^TiLil 
Sareeh,  or  express  divorce,  is  where  a  hni- 
band  delivers  the  sentence   in   direct  sad 
simple  terms,  as  if  he  were  to  say,  **  I  hm 
divorced  you,"  or  **  you  are  divorced,"  whidi 
effects  a  TalflJc  Knai,  or  divorce  reversible,-* 
that  is  to  say,  a  divorce  such  as  leaves  it  in 
the  husband  s  power  lawfuUy  to  take  bad: 
his  wife  at  any  time  before  the  expiration  d 
the  Edit :  and  these  forms  are  termed  Sazedu 
or  express,  as  not  being  used  in  any  seme 
but  divorce ;  and  it  appears  in  the  sacred 
writings  that  reversal  after  an  express  divoroe 
is  lawiul. — The  intention  is  not  a  conditio! 
of  divorce  taking  place  from  these  forms,  for 
the  same  reason  as  was  already  assigned,  te 
wit,  because  they  directly  express|divore& 
as  not  being  used  in  any  other  sense. — Am 
it  is  to  be  observed  that  a  reversible  divoroe 
only  is  effected  by  these  forms,  although 
the  intention  of  the  husband  be  a  complete 
divoroe,  because  his  intention  is  here  to  e£feet 
that  upon  the  instant  which  the  law  suspendi 
ux)on  the  lapse  of  the  Edit,  and  is  thereto 
unworthy  of  regard  :  and  if  his  intentioD 
should  be  merely  to  express  a  delivery  fioa 
bondage  (which  the  term  Talak  is  occasion- 
ally used  to  imply),  and  he  make  a  declara- 
tion to  this  effect  before  the  Kazec,  it  is  not 
admitted,  as  it  disajgxees  with  his  apparent 
design :  but  yet  it  is  admitted  before  Ooo, 
because  he  intended  in  those  words  a  mean- 
infl"  which  they  are  capable  of  bearing :  and 
if  his  intention  be  to  express  a  release  from 
bodily  labours,  his  declaration  to  this  effect 
is  not  at  all  admitted,  either  before  tiie  Kazee, 
or  before  Qod,  as  the  word  Talak  does  not 
bear  the  construction  of  rdease  with  respect 
to  bodily  labour,  although  it  may  occasion- 
ally bear  that  construction  with  respect  to 
bondage :  and  it  is  also  to  be  remarked  that 
no  more  than  a  single  divoroe  can  be  effected 
by  these  forms,  although  the  intention  be 
more. — Shafei  alleges   that  divorce    takei 
place  according  to  whateyer  the  intentka 
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one  and  three,"  two  divorces  take  place. — 
This  is  the  doctrine  of  Haneefa. — The  two 
disciples  assert  that  hy  the  first  form  two 
divorces  take  place,  and  hy  the  last  three. — 
Zifibr,  on  the  other  hand,  maintains  that  hy 
the  first  form  no  divorce  takes  place,  and  hy 
the  second  one  divoroo  only,  this  hein^  con- 
tbrmahle  to  analog,  hecauso  the  houndaries 
of  a  thinp:  are  not  included  in  the  contents  ; 
as  for  example,  where  a  man  says,  "  I  have 
sold  such  a  ])icce  of  (ground,  from  this  wall  to 
that  wall,"  in  which  case  neither  wall  is  in- 
eluded  in  the  sale. — The  g^round  of  opinion 
of  the  two  disciples  is  that,  in  such  a  mode 
of  sneaking,  the  whole  is  hy  custom  under- 
stooa,  as  for  example,  where  one  man  says 
to  another,  '*  take,  of  my  property,  from  one 
Dimi  to  a  hundred,"  which  implies  the  whole 
hundred.'*... Tlio  arpumentof  Haneefa  is  that, 
in  this  indefinite  mode  of  expression,  no  par- 
ticular number  is  implied,  any  more  tnan 
where  a  man,  in  discourse,  says,  "  my  age  is 
from  sixty  to  seventy  years,  or  "between 
sixty  and  seventy,"  by  which  he  means  some 
indefinite  term  between  these  two :  and  in 
reply  to  the  argument  of  the  two  disciples,  it 
is  sufficient  to  observe  that  the  whole  is  to  be 
understood  only  where  the  expression  relates 
t^)  a  thing  of  an  indifferent  nature,  as  in  the 
instance  cited  by  them ;  but  divorce  is  in 
itself  a  dangerous  and  disapproved  pro- 
cedure :  and  to  what  is  advanced  by  Zifier 
it  may  be  answered,  that  it  is  necessary  that 
the  first  boundary  be  in  existence,  so  as  that 
tlie  second  may  bear  a  relation  to  it ;  but  in 
tho  present  case  the  first  boundary  (to  wit, 
divorce),  is  not  in  being,  nor  can  bo  so,  unless 
by  divorce  taking  place,  which  it  acconlingly 
does  of  this  necessity  :  contrary  to  the  ease 
of  sale,  cited  by  Ziffer  as  apposite  to  this, 
because  there  both  boundaries  (understood 
by  the  two  walls)  do  actually  '-xist  previous 
to  the  sale.  It  is  to  be  observed  on  this 
occasion,  that  if  the  husband,  speaking  in 
the  second  form,  intend  only  a  single  divorce, 
it  is  admitted  with  God,  as  he  may  be  allowed 
to  intend  whatever  construction  the  words 
will  bear,  but  it  is  not  admitted  with  the 
magistrate  as  being  contrary  to  apparent 
circumstances. 

If  a  man  say  to  his  wife,  **  you  are  divorced 
once  by  twice,"  intending  tho  multiple  or 
multiplied  product  thereof,  or  not  having 
any  particular  intention,  a  single  divorce 
reversible  takes  place.  Ziffer  says  that  two 
divorces  take  place,  such  being  the  number 
understood  from  this  mode  of  speaking  in 
arithme»ic:  and  this  o])iiiion  is  ado|)tedby 
Hasn-liin-Zeead.  But  if,  in  speaking  as 
above,  he  intend  to  saj^,  **  you  are  divorced 
once  nnd  twice,"  threes  divorces  take  place 
aocordingly,  because  this  w'ay  of  speaking  is 
eupable  of  that  construction,  as  the  word  fee 
[by]  has  also  [in  the  Arabic]  the  sense  of  and : 
if,  however,  the  woman  bo  nnenjoj'ed,  no 
more  than  one  divorce  takes  place,  as  in  the 
case  where  a  man  says  to  his  unenjoyed  wife, 
"  you  are  divorced  onco  and  twice,"  but  if 
ho  intend  to  say,  "you  are  divorced  once 


with  twice,"  three  divorces  take  place,  il« 
though  she  should  be  unenjoyed ; — and  if  he 
mean  to  express  himself  in  a  lonse  whidi 
implies  that  the  one  is  contained  in  the  other, 
as  if  ho  were  to  say,  "  you  are  divoned 
once  in  twice,"  one  divorce  takes  plaoe,  the 
superadded  words  in  twice  being  held  to  be 
reaundant^  because  divorce  is  incapable  id 
being  a  container.* 

If  a  husband  say  to  his  wife,  "  yon  are  di- 
vorced twice  by  twice,"  intending  the  mol* 
tiple,  yet  no  more  than  two  divorces  take 
place.  With  Ziffer  three  divorces  take  placf , 
because  from  this  multiplying  mode  of  ex- 
pression is  to  be  understood  four  divorces, 
and  three  conseoucntly  take  place,  as  being 
the  greatest  lawrul  number. 

Divorce  with  a  reference  to  place. — iFamtti 
say  to  his  wife,  '*  you  arc  divorced  from  thii 
place  to  Syria,*'  a  single  divorce  reversible 
takes  place.  Ziffer  savs  that  it  occasions  t 
complete  or  irreversible^  divorce,  because, 
where  he  thus  gives  the  divorce  a  description 
of  length,  it  is  the  same  as  if  he  were  to  say, 
*'  you  are  under  a  long  divorce,"  and  if  Be 
were  to  say  so,  a  complete  divorce  would  take 
place,  and  conscquentlv  the  same  in  the  pre- 
sent instance.  Our  aoctors,  on  the  other 
hand,  allege  that  the  sentence  does  not  affix 
any  description  of  length  to  the  divorce,  hot 
rather  the  reverse,  because  when  divwee 
takes  effect  in  any  one  place  it  does  so  in  alL 

If  a  man  were  to  say,  *'  you  arc  under  di- 
vorce in  Mecca,"  divorce  takes  place  upon 
her  immediately  in  every  countir ;  and  so 
also  if  ho  were  to  sav  "you  are  ttivoroed  in 
this  house,"  because  divorce  is  not  restricted 
to  any  particular  place;— and  ff  he  were  to 
intend,  by  thus  speaking,  that  **she  shall 
become  divorced  if  ever  she  should  enter 
Mecca,  or  that  house,"  his  declaration  to  thii 
effect  is  admitted  with  God,  but  not  with  the 
Cawzee,  as  the  tenor  of  his  words  apparently 
contradict  tliis  construction. 

If  a  man  say  to  his  wife,  "  you  are  under 
divorce  when  you  enter  Mecca,"  in  thii 
case  no  divorce  takes  place  until  she  enter 
Mecca,  he  ha\'ing  suspended  the  divorce  upon 
that  circumstance.— And  if  he  say,  "  you  are 
divorced  in  entering  the  house,'  this  meani 
"if  you  enter  the  house,"  because  the  con- 
taining pajpticle  frequently  stands  expres- 
sive of  a  condition,  and  not  being  applicable 
here  in  its  containing  sense,  it  necessarily 
assumes  tlie  meaning  of  a  condition. 

Section, 

Of  Divorce  mih  a  Reference  to  Time. 

If  a  man  pay  to  his  wife,  "  you  are  di- 
vorced this  day  to-morrow,"  or  "yon  are 

9  The  words  in  the^  original  are.  "  Ante 
Tcdiktoon  wahdetoon  fee  Sinnatinee,"  which 
is  an  indefinite  or  equivocal  mode  of  expres- 
sion, as  the  word  fee  (among  various  other 
senses)  bears  those  of  by,  with,  or  uid,  as 
well  as  in,  which  accounts  for  the  distinc- 
[tions  here  made,  and  the  latitude  petmitted. 
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i  to-moiTOW  this  day/'  in  tJie  first 
b  ^Torce  ^es  place  on  the  instant, 

the  second,  on  the  beginning  of  the 
':  and  the  second  word  is  in  both 
ednndant;  because,  where  he  first 
ids  day,''  divoroe  takes  place  imme- 
OD  the  present  day,  and  consequently 
nrocrastinated  to  the  morrow, — and, 
»ther  hand,  where  the  first  says  "  to- 
/'  the  divorce  is  procrastinated  to  the 
,  and  does  not  take  place  immediately 
vresent  day ;  the  second  word  is  there- 
.undant  in  both  cases. 
RE  a  man  says  to  his  wife,  "  yon  are 
1  to-morrow,'*  the  divorce  takes  place 
lawn  of  the  next  morning ;  and  if  he 
intend  by  the  word  "  to-morrow  "  the 
the  morrow,  it  is  so  admitted  with 
it  not  with  the  Kazee,  because  this 
icts  appearances :  but  if  he  were  to 
^ou  are  divorced  in  to-morrow,"  de- 

his  intention  therein  to  be  **  at  the 
the  morrow,"  it  is  admitted  with  the 
according  to  Haneefa.  The  two  dis- 
ay  that  it  is  not  admitted  with  the 
although  it  be  so  with  Goi),  because 
ds  to-morrow  and  in  to-morrow  are 
1  the  same  thing,  as  the  word  to- 

is  mentioned  in  an  inclusive  sense* 
cases,  whence  it  is  that,  from  the  ex- 
i  •*  in  to-morrow,"  divorce  takes  place 
irst  instant  of  the  ensidng  day,  where 
band  has  no  particular  intention.-^ 
^ment  of  Haneefa  on  this  subject  is 
>  hnsband  may  be  allowed  to  have  in- 
lome  such  meaning^  from  his  expres- 
cause  the  word  in  is  introduced  as  a 

particle  of  containance,  which  does 
lire  that  the  whole  of  the  container 
be  understood  from  it ;  and  the  reason 
roroe  takes  place,  in  the  present  in- 
from  the  beginning  of  the  ensuing 
lere  the  husband  had  no  particular 
»n,  is,  that  as  nothing  appears  to  the 
y,  its  commencement  is  necessarily 
jied  to  that  period ;  and  regard  being 
id  to  necessity  in  the  determination 

follows  that  if  the  speaker  fix  it  at 

of  the  day,  this  determination  must 
irded.  a  fortiori :  contrary  to  his  say- 
you  are  under  divorce  to-morrow,'* 
Qg  the  word  in),  in  which  case,  if  he 
have  intended  the  end  of  to-morrow, 
laration  to  that  effect  is  not  admitted 
e  Kazi-e,  because  the  word  to-morrow, 
t  in,  occasions  the  woman  to  fall  under 
ioription  of  being  divorced  for  the 
f  to-morrow,  which  cannot  be  effected 
the  divorce  taking  place  upon  her  in 
innin?  of  the  day ;  and  consequently 
I  of  the  day,  in  this  case,  contra- 
»pearances. 
nan  say  to  his  wife,  "  you  are  under 

yesterday,"  and  it  should  so  be  that 


he  was  married  as  this  day,  divoroe  does  not 
take  place  at  all,  because  he  has  here  re- 
ferred divoroe  to  a  period  in  which  he  was 
not  competent  to  pronounce  it,  and  therefore 
hia  divorce  is  niigatory,  the  same  as  if  he 
were  to  say,  *'  you  are  under  divoroe  before 
my  existence." — But,  in  tiie  present  casCj  if 
he  had  married  her  before  the  time  of  which 
he  speaks,  divoroe  takes  place  at  ^e  time  of 
his  speaking ;  because,  if  a  man  si^ify  a 
divorce  in  the  preterite  form,  it  is  an  indica- 
tion in  the  present,  and  hence  the  divorce 
takes  place  accordinglv,  this  expression 
being  an  indication  of  what  is  now,  and  not 
a  relation  of  what  is  past,  as  it  does  not 
appear  that  he  pronounced  any  divoroe 
yesterday,  so  as  that  he  should  now  give 
intelligence  thereof.* 

If  a  man  say  to  his  wife,  "jou  arc  under 
divorce  previous  to  your  marriage  with  me," 
— diyorce  does  not  take  place,  because  he 
applies  the  divorce  to  a  period  which  for- 
bids it,  the  same  as  if  he  were  to  say,  "  you 
are  under  divorce  in  my  infancy,  or  in 
my  sleep.** 

IP  a  man  say  to  his  wife,  "  you  are  under 
divorce  upon  my  not  divorcing  you,"  or 
"  when  I  do  not  divorce  you,"  and  then  re- 
main silent,  divorce  takes  place,  because  he 
has  here  applied  it  to  a  time  wnich  appears 
the  moment  he  ceases  to  speak.— But,  if  he 
were  to  say,  **  you  are  under  divorce  if  I  do 
not  divorce  you,*'  divorce  does  not  take 
place  until  near  the  period  of  his  decedse, 
because  here  the  condition  does  not  become 
established  until  life  be  despaired  of. 

If  a  man  say  to  his  wife  "you  are 
divorced,  whilst  I  do  not  divorce  you,  you 
are  divorced,"  t  she  becomes  divorced  on 
account  of  the  last  repudiation,  to  wit,  **  you 
are  divorced."— This  is  where  the  last  words 
of  the  sentence  are  uninterruptedly  connected 
with  the  first  part  of  it,  and  proceeds  upon  a 
favourable  construction,  for  analogy  would 
suggest  that  the  first  divorce  takes  place  also 
(to  wit,  **  you  are  divorced  whilst  I  do  not 
divorce  you'*),  and  thus  both  divorces  would 
take  place,  provided  the  woman  be  enjoyed  ; 
and  such  is  the  opinion  of  Ziffer;  but  tho 
reason  for  the  more  favourable  construction 
here,  is  that  it  is  the  intention  of  the  vower 
to  fulfil  his  vow,  in  such  a  manner  that  he 
may  not  be  forsworn,  which  is  impossible  in 
the  present  case,  unless  that  portion  of  time 
which  may  enable  him  to  pronounce  the 
divorce  be  excepted  from  his  speech,  "  you 
are  divorced  whilst  I  do  not  divorce  you ;" 
and  being  thus  excepted,  divorce  takes  place, 
on  account  of  the  words  which  follow.    Cases 


is  is  an  Arabic  mode  of  expression. 
Iff  no  more  than  that  here  the  particle 
ioerttood 


•  The  reasoning  here  turns  sololv  upon 
certain  idiomatical  peculiarities  in  the  con- 
struction of  the  Arabic  language,  in  which 
the  preterite  is  frequently  adopted,  by  the 
law,  in  a  creative  sense,  (^e  Book  II., 
Chap.  I.) 

txhis  is  one  of  the  forms  under  which 
divorce  by  vow  is  conceived. 
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correspondent  to  this  occur  in  the  Book  of 
Kiman. 

If  a  man  say  to  a  stranj^e  woman,  "you 
are  under  divorce  the  day  upon  whicn  I 
marry  you/'  anfl  he  afUrwards  marry  her  in 
the  night,  slie  is  ilivoreed ;  bLcause  bv  daj 
is  sometimes  meant  the  daytime,  and  this 
sense  alone  it  bears  whire  it  relates  to  a 
matter  of  continunnce  (such  as  fasting,  for 
instance),  and  sometimes  it  is  meant  to  ex- 
press time  in  general,  which  sense  it  bears 
where  it  relates  to  a  transient  or  momentary 
transaction,  and  of  this  nature  is  the  act  of 
divorce  ;  and  consequently  by  the  word  day, 
in  tht'  present  ease,  is  to  bo  understood  time 
generally,  applying  equally  to  day  and  night 
both.— But  if  the  husband  were  to  say  that 
by  day  he  meant  the  daytime,  and  not  lime 
generally,  his  declaration  is  admitted  with 
the  Kazee,  as  he  may  be  allowed  to  have  in- 
tended that  construction  which  is  applicable 
to  the  word  day,  since,  according  to  custom, 
day  applies  to  the  daylight,  and  night  to 
darkness. 

Section, 

If  a  husband  say  to  his  wife,  "  I  am 
divorced  from  you,"  by  this  nothing  is  estab- 
lished, although  divorce  be  the  intention : 
but  if  he  were  to  say,  **  [  am  separated  from 
you,**  or  **  1  am  prohibited  to  you,*'  intend- 
ing divorce,  she  becomes  divorced. — Shafei 
holds  that  divorce  takes  place  in  the  former 
instance  also,  where  such  is  the  intention, 
because  the  matrimonial  right  of  possession 
is  equally  participated  by  the  husband  and 
the  wife,  insomuen  that  the  latter  is  entitled 
to  demand  coition  of  tlio  former,  and  the 
former  to  demand  admission  to  coition  from 
the  latter,  and  the  legality  of  the  carnal  en- 
joyment also  appertains  equally  to  both ; 
aiid  divorce  being  used  for  the  purpose  of 
dissolving  the  right,  and  the  legality,  tlie 
application  of  it  to  the  husband  holds  good, 
as  well  OS  to  the  wife,  and  consequently 
divorce  takes  place  under  the  lirst  of  the 
above  forms,  as  well  as  under  the  second  or 
third. — The  argument  of  our  doctors  is  that 
divorce  is  used  for  the  removal  of  restraint, 
and  this  is  found  in  the  woman,  but  not  in 
the  man  (whence  it  is  that  a  married  woman 
cannot  go  out  of  the  house) :  and  admitting 
that  divorce  were  used  for  the  purpose  of 
dissolving  the  matrimonial  right  of  posses- 
sion (as  advanced  by  Shafei),  it  may  be  re- 
plied that  the  husband  is  the  possessor  of 
the  wife  and  the  wife  possessed  of  the  hus- 
band (whence  the  woman  is  railed  the  mar- 
ried, and  thi?  man  the  marrier),  and  conse- 
(|uently  possession  applies  to  the  woman : 
contrary  to  separation  or  nrohibition,  the 
iirst  of  these  being  a  total  dissolution  of 
connexion,  and  the  second  of  legality,  both 
of  which  equally  appertain  to  each  of  the 
parties ;  and  hence  the  application  of  them 
to  either  is  equally  forcible,  whereas  that  of 
divorce  is  of  no  force  except  when  applied 
to  the  wife. 

If  a  man  say  to   his  wife,  "you  are 


divorced  once  or  not,"  divoroe  does  not  tib 
place.  The  compiler  of  the  Hedaya  obserrei 
that  the  same  is  said  in  the  Jama-Sa^eer; 
nor  is  an^r  difference  of  opinion  reooided 
there.  This  is  what  is  said  by  Haneefa,  ud 
in  one  place  by  Aboo  Yoosaf  .  According  to 
^lohammed  (with  whom  Aboo  Yoosaf  ii 
another  place  coincides)  a  single  divorce  re- 
versible takes  place;  and  in  the  book  d 
divoroe  in  the  Mabsoot  it  is  recorded  tha^ 
where  the  husband  says  to  hia  wife, "  yn 
are  divorced  once  or  nothing,"  a  sin^ 
divorce  reversible  takes  place,  according  to 
Mohammed :  now  between  this  and  the  pre- 
ceding form  there  is  no  sort  of  differenee, 
and  consequently,  if  the  case  cited  in  tte 
Jama-Sagheer  be  the  opinion  of  all  the  doe- 
tors,  it  follows  that  there  are  two  opiniom 
recorded  from  Mohammed  upon  this  p<nnt 
—The  argument  of  the  latter  is  that  tin 
number  is  rendered  dubious  on  account  ti 
the  particle  of  doubt  "or"  interreubi 
between  the  word  "once"  and  thenegattn 
"not,"  wherefore  re^^rd  to  the  former dzop^ 
and  his  words  remain,  "  you  are  diToroed :" 
contrary  to  a  case  where  he  says,  *'  yon  iif 
divorced  or  not,'*  in  which  instance  divom 
does  not  take  place,  since  in  this  last  cm 
the  doubt  exists  with  respect  to  diyoroe  it> 
self. — The  arguments  of  Haneefa  are  diavi 
from  the  Araoio  idiom. 

If  a  man  say  to  his  wife, "  you  are  diTonai 
after  my  death ,"  or  "  after  your  death ; "  M 
consequence    whatever    ensues    from   tlui 
expression,  because,  in  the  first  instance,  bf 
has  applied  the  divorce  to  a  time  which  fffl^ 
bids  it,  since  a  husband  is  not  competent  ti 
the  execution  of  divorce  after  death;  aoi, 
iu  the  second,  the  woman  no  longer  remain 
a  fit  subject  of  it;  and  both  these  drca- 
stances  are  essential  to  a  legal  divorce. 

Separation  takes  place  upon  either  paHjf 
becoming  possessed  of  the  other  as  a  slave." 
If  a  husband  become  the  proprietor  of  Ui  - 
^ife  [as  a  slave]  cither  wholly  or  in  port,  9 
a  >vife  the  proprietor  of  her  husbano,  sep^ 
ratiou  takes  place  between  them,  possesofli 
by  bondage  and  possession  by  matrimoof 
being  irreconcilable ;— in  the  latter  instanee, 
bi^cause,  if  separation  were  not  to  take  plae^ 
it  woidd  follow  that  the  wife  is  at  once  tlie 
possessor  and  the  possessed  (she  falliu 
imder  the  latter  description  by  yirtue  i 
marriage); — and,  in  the  former  instanoe, 
because  possession  by  matrimony  is  estab* 
lished  of  necessity,  and  when  thehushuid 
becomes  actual  possessor  of  his  wife's  per- 
son, this  necessity  ceases,  and  consequently 
possession  by  matrimony  also. 

Or  upon  a  husband  purchasing  his  vife» 
— If  a  man  purchase  nis  own  wife  [as  a 
slave],  and  afterwards  divorce  her,  di\'ore« 
does  not  take  place,  because  without  the  con- 
tinuance of  marriage  it  cannot  exist,  and  in 
the  present  case  the  nmrriajpc  has  ceased  in 
every  shape  whatever,  since  it  does  not  con- 
tinue even  with  respect  to  Edit ;  and  in  the 
same  manner,  when  a  wife  becomes  posseasor 
of  her  husband,  cither  wholly  or  in  part,  if 


..p. ....neiiMfioH    !•/  hi . 

<■«  jilnce  njMn  the  orciirreiiri!  of  the 
—If  b  man  mairy  thu  fcmnlo  slave 
,  and  siiy  to  hur,  "  you  am  divurui-d 
1  the  miinuiuiHsioQ  of  yourowntr," 
wntr  atlflr wards  emancipiito  her, 
L>  takes  place ;  but  it  !■  utill  in  the 

piwrr  to  n-verwi  it,  bccuiuu  ho 
idcd  the  divort-c  upon  thu  inonu- 

thu  most'.T,  and  tniit  is  the  cun- 
it  (on  a  condition  is  a,  thing  nut 
t  jiri'Stnt,  hat  tho  occurreucc  of 
mbkblc,  and  in  this  case  actually 
Q  on  nuuinmission,  wherefore  that 
iilition,  and  divorce  is  ftuspendcd 
lud  divorce  laking  ptoct-  atHur  the 

•  of  the  condition,  it  follows  tbut 
ftoe  upon  her  as  a/ 
IB  not,  by  two  di' 

*  by  a  rijtorons  prohibition. 
person  in  question  wore  t- 
■  dave,  his  wife,  "when  to- 
lU  are  nndcr  two  divore* 

"when  to- 


on dues  not  apply  to  the  YAW,  niut-e  tbnC 
mutter  of  eaution,  which  is  evident  from 
tiiin;;  its  duration  to  three  tvmjH  of  tho 
ciiiirseH.  HO  that  the  eompluto  fultilment  of  it 
may  bo  indubitable ;  and  with  rcBpcct  U> 
rhut  ilohainmod  says,  that,  "as repudiation 
_.i  eonn'-ettd  with  freedom,  divoroi'  tiikra 
place  after  freedom,"  it  ia  of  no  weight,  be- 
cause, if  freedom  be  connected  witli  uinnu- 
mission,  on  account  of  the  one  bein^  tho 
cause  of  the  other,  and  if  the  repudialiim 
m  be  asBoeiated  toKethir  in 
that  repudiu.tion  and  freedom 


iindorcd 


L-  fn*," 


1  this 


whieb  is  thnf  terms  of  her  conrseK 
d. — This  is  the  doctrine  of  the  twL 
Uobamm<4  says  that  tho  husband 
ty  to  reverse  the  divorce,  sinoc  the 

of  the  divorce  is  oonnectcd  with 
r's  manumission,  because  the  hos- 

soipcnded  his  repudiation  upon 
nrcumstanco  on  wnich  the  master 
nded  his  monuminsion ;  hence  the 
ni  lit  (as  it  were)  associated  with 
etpation ;  and  freedom  bcini; 


I  with  the 


It  take  plae 


t  the  fl 


it  follows 


osBociattd  witli  n;pudi:i- 

the  latt^'r  bcinjf  tho  causo 

of  the  former ;  whence  it  follows,  that  i'rec- 

dom  ia  associated  with  divorce,  and  not  that 

'ivorce  takes  place  aubsequent  to  freedom. 

Section. 

Of  Diroree   hy   VomptirUon,  and  the 

tcrvral  uetcriptUmn  i(/  it. 
The  number  of  diroreci  luayhe drtrrminnl 
11  signs  mii'le  tcith  the  fiugera.—lv  a  man 
ay  lo  his  wife,  "  you  are  under  divoreo 
thus,"  holding  up  lus  thumb  and  fore  anil 
ddle  linger,  three  divorces  take  place,  bi'- 
ise  from  Qui  holding  up  of  the  Kngent 
number  is  customarily  understood,  wheru 
the  sign  is  associated  with  a  relative  tu 
number;  and  the  word  "thus"  is  of  this 
kind ;  and  the  fingers  held  up  arc  three  in 
number ;  whence  three  divorces  are  to  bo 
understood : — and  if  the  sijfn  be  given  with 
one  finger,  a  single  divorce  takes  place  ;  if 
with  two  fingers,  two  divorces. — It  is  to  bo 
observed  that  the  sign  is  to  be  understood 
from  the  lingers  which  are  extended,  and 
not  from  those  which  are  clenched.  Some 
□f  our  modem  doctors,  however,  say  that,  if 
it  be  made  with  the  back  of  the  fingers,  it  is 
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namber  of  divorce  by  sif^ns  capable  of  that 
construction  :  but  it  contradicts  app^^arances. 

2iut  not  unless  it  he  expressed  with  a  rela- 
lion  to  number, — And  in  the  case  now  under 
consideration,  if  the  word  "  thus  "  be  omit- 
ted, and  the  si^n  be  made  with  the  thumb 
and  fore  and  middle  finger,  vet  one  divorce 
only  takes  place,  because  tlic  sign  is  not 
associated  with  the  relative,  and  hence  the 
words  only  remain,  to  wit,"  you  are  divorced** 
from  which  one  divorce  only  results. 

Divorce  pronounced  toifh  an  expression  of 
vehemence  is  irreversible  in  iti  effect. — If  a 
man  give  to  the  divorce  which  he  is  pro- 
nouncing a  description  of  particular  vehc- 


divorce  takes  place,  whether  the  wife  whom 
ho  so  addresses  may  have  been  enjoyed  or 
not,— Shafei  says  that  the  divorce  is  rever- 
sible where  she  has  been  enjoyed,  because 
reversal  during  Edit,  after  divorce  from  a 
wife  already  enjoyed,  is  sanctioned  by  the 
precepts  of  the  law,  and  bringing  it  under 
the  description  of  irreversibility  is  contrary 
to  them ;  thus  a  husband  is  not  at  liberty  to 
pronounce,  upon  an  unenjoyed  wife,  a  divorce 
irreversible;  the  word  "irreversibly,"  there- 
fore, is  nugatory  on  this  occasion,  as  much 
as  if  he  were  to  say,  **  you  are  divorced,  with 
this  condition,  that  no  right  of  reversal  re- 
mains to  me."  The  argument  of  our  doctors 
on  this  point  is,  that  the  man  has  pronounced 
the  divorce  under  a  description  which  it  is 
capable  of  bearing,  because  divore-e  takes 
place  irreversibly  upon  a  wife  unenjoyed  (and 
also  upon  any  other,  at  the  expiration  of  the 
Edit) ;  and  such  being  the  case,  the  divorce 
takes  place  in  this  case  irreversibly  upon  an 
enjoyed  wife,  the  same  as  upon  one  unenjoyed, 
the  husband  having,  by  his  descnption, 
specified  a  circumstance  which  is  really 
applicable  to  divorce.  And  with  respect  to  the 
case  of  reversal  being  mentioned  as  an  addi- 
tional condition  (as  cited  by  Shafei  in  sup- 
port of  his  doctrine),  it  is  not  admitted ; 
oecause  there  also  a  divorce  irreversible  takes 
place,  where  it  is  pronounced  either  without 
intention,  or  with  the  intention  of  two  di- 
vorces; but  where  three  divorces  aro  in- 
tended, that  number  must  take  place,  as 
irreversibility  bears  the  construction  of  three 
divorces. 

If  a  man  say  to  his  wife, ' '  you  are  divorced 
irreversibly,*'  or  "  you  are  divorced  to  a 
certainty/'  and  intend  by  his  words  'Won 
are  divorced,"  to  express  one  divorce,  and  by 
the  additional  words  "  irreversibly,*'  or  "to 
a  certainty,"  another  divorce,  two  divorces 
irreversible  take  place,  as  these  expressions 
are  of  themselves  capable  of  effecting  divorce. 

If  a  husband  say  to  his  wife,  "  you  are 
under  a  most  enormous  divorce,"  a  divorce 
irreversible  takes  place,  because  divorce  is 
thus  deaoribed  oalv  with  a  view  to  its  effect 
in  the  immediate  mssolution  of  the  marriage, 
and  henoe  the  deaoription  of  it  by  enormitj 
ia  the  aaiiiie  ae  by  irreyenibility.    And  it  u 


jthe  same  if  he  were  to  say,  "  a  moat  btie 
divorce,"  or  "  the  worst  kind  of  divorce;" 
and  so  also  if  he  were  to  say,  "  a  diabolietl 
divorce,  or  "  an  irregular  divorce ;"  becaiue 
revcTbible  divorce  is  restricted  to  those  of  ths 
regular  descriptiun  [or  Talak-al-Sonna],  and 
consequent  1^  all  others  are  of  an  irreversibk 
nature. — It  is  recorded  as  an  opinion  of  Aboo 
Yoosaf,  that,  where  the  husband  says,  *'aa 
irregular  divorce,"  a  divorce  irrevenibk 
does  not  follow,  unless  such  be  the  intention, 
because  irregularity  [Biddat]  in  divorce iaoi 
two  kinds, — one  originating  in  the  circum- 
stance under  which  divorce  is  executed  (ai 
where  it  is  pronounced  upon  the  wife  during 
her  courses),— the  other,  m  the  nature  of  the 
sentence  (as  where  the  husband  prononnoes 
the  divorce  irreversible  in  direct  terms),  and 
hence  it  is  indispensably  recjuisitc  that  the 
intention  be  regarded.  It  is  also  recorded 
as  an  opinion  of  Mohammed,  that  from  the 
use  of  the  descriptions  irregular  or  diabo- 
lical, a  divorce  reversible  takes  place,  ai 
divorce  may  be  thus  described,  not  with  aaj 
view  to  irreversibility,  but  merely  to  the  irre- 
gularity of  the  circumstances  under  whiek 
it  is  pronounced  (as  where  it  is  pronounced 
upon  the  woman  during  her  courses),  and 
hence  the  divorce  is  not  irreversible,  unleai 
such  be  the  intention. 

If  a  man  say  to  his  wife,  "  vou  are  under  a 
divorce  like  a  mountain,"  a  divorce  irreve^ 
sible  takes  place,  according  to  Haneefa  and 
Mohammed. — Aboo  Yoosaf  holds  that  thi 
divorce  is  reversible,  because  a  mountain  if 
a  single  thinsr,  and  hence  the  comparisoi 
of  divorce  with  a  mountain  gives  the  former 
a  description  of  unity.  The  argument  d 
the  other  two  sages  is,  that  simile,  in  divorce 
is  always  used  iu  an  amplifying  sense ;  and 
amplification  implies  irreversibility;  whenoe 
a  divorce  irreversible  is  the  effect. 

If  a  man  say  to  his  wife,  "  you  are  unda 
a  most  vehement  divorce,"  or  "  you  an 
divorced  like  a  thousand,"  or  **  a  housefoL" 
one  divorce  irreversible  takes  place,  unless  hu 
intention  be  three  divorces,  in  which  out 
three  take  place  accordingly.  The  divoroe 
is  irreversible  from  the  first  of  these  formii 
because  it  is  there  mentioned  under  a  de- 
scription of  vehemence,  which  occasions  irre- 
versibility, as  applving  something  in  iti 
nature  decisive,  and  incapable  of  recall,— 
whereas,  divorce  reversible  is  capable  of  re- 
call, and  therefore  the  deaoription  of  vehe- 
ment does  not  apply  to  it;  and  it  is  ine- 
versible  from  the  second  form,  because  this 
simile  sometimes  expresses  force,  and  some- 
times number  (as  it  u  said,  for  instance,  that 
such  a  man  is  like  a  thousand,  by  whioh  it 
is  to  be  understood  that  he  is  possessed  of 
uncommon  strength),  and  hence  the  inten- 
tion applies  with  equal  propriety  to  either 
sense;  and  where  no  intention  exists,  the 
least  extensive  meaning  of  the  two  is  adopted, 
to  wit,  one  divorce  irreversible;  and  from 
the  third  form,  because  a  house  may  be  filled 
either  by  the  magnitude  of  its  oontents,  or 
by  the  number,  and  henoe  the  intention  ap- 
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equal  propriety  to  either  oircnin- 
ud  where  no  intention  exists  the 
nTe  sense  is  adopted,  as  above.  ^ 
when  pronounced  with  a  simile, 
irreversible. '^It  is  a  mle,  with 
that  whenever  divorce  is  thus 
I  with  a  simile,  it  produces  a 
reversible,  whatever  the  thing 
rith  which  it  is  compared,  and 
le  magnitude  of  that  thing  be 

or  not ;  it  having  been  before 
that  simile  in  divorce  is  always 
amplifying  sense ;  and  amplifica- 
»8  irreversibility.— Aboo  Yoosaf, 
^r  hand,  holds,  that  if  the  magni- 
)  subject  of  simile  be  mentioned, 
is  irreversible,  but  not  otherwise, 
hat  may  be,  because  a  simile  may 
be  introduced  merely  to  express 
erefore  indefinite  comparison  is 
iken  in  an  amplifying  sense ;  but 
magnitude  is  mentioned,  that  un* 
is  to  be  construed  amplification ; 

irreversibility  is  established. — 
fer  maintains  that  if  the  subject 
e  of  such  a  nature  as  conveys  an 
ignitude,  the  divorce  is  irrever" 
otherwise  not.    Some  commenta- 

that  Mohammed  coincides  with 
L  this  point ;  others,  that  he  agrees 
>  Yoosaf.      The  nature  of  these 

of  opinion  is  exemplified  in  a 
a  man  says  to  his  wife,  **  you  are 
orce  like  a  needle's  eye,"  or  "like 
a  needle's  eye,"  or  "  like  a  moun- 
'  like  the  si^e  of  a  mountain;" 
he  first  of  these  forms  the  divorce 
>e  irreversible  by  Haneefa  alone : 
second  it  is  so  with  Haneefa  ana 
if.  and  not  with  Ziffer ;  and  under 
is  so  with  Haneefa  and  Ziffer,  and 
.boo  Yoosaf;  but  under  the  fourth 
Teversible  with  them  all. 
I  say  to  his  wife,  "  you  are  repu- 
.  heavy  divorce,"  or  **  by  a  broad," 
)ng  divorce,"  one  divorce  irrever- 
place :  because  a  thing  of  which 
ition  is  impracticable  is  called 
.  an  irreversible  divorce  is  of  this 
much  as  the  reparation  of  it  is 
ind  with  respect  to  those  thiogs  of 

reparation  is  difficult,  it  is  com- 
,  **  they  are  long  and  broad"— It 
from  Aboo  Yoosaf  that  the  divorce 
ioned  is  reversible,  because  the 
J  of  difficulty,  length,  or  breadth, 
?ly  to  divorce,  ana  are  therefore 

And  if  the  man  should,  by  any  of 
noes,  intend  three  divorces,  it  is 
because  separation  is  divided  into 
liie  light  and  heavy,  so  that  when 
(which  is  three  divorces)  is  parti- 
dfied,  it  is  held  to  be  efficient. 

Section. 
Hvorce  before  Cohabitation* 
wcrces  take  place  upon  an  unen^ 

»  pfonounced  upon  a  woman  be- 
Ltanon  ia  in  all  cases  complete  and 


Joyed  wife  when  they  are  pronounced  together  ^ 
but  only  the  first  when  they  are  pronounced 
separately. —-W  WES  A  man  divorces  a  woman 
before  cohabitation,  by  sa3ring  to  her,  '*  you 
are  divorced  thrice,'  three  divorces  take 
place  upon  her,  because  he  has  here  given 
three  collectively ;  but  if  he  pronounce  the 
three  separately,  saying,  **  you  are  divorced, 
— divorced,— divorced,  one  divorce  irrever- 
sible takes  place  from  the  first,  but  nothing 
from  the  second  or  third,  because  each  repe- 
tition of  the  word  "  divorced  "  is  a  separate 
execution  of  divorce;  and  the  first  of  them 
having  already  rendered  the  woman  deci- 
sively and  irreversibly  divorced,  it  follows 
that  the  second  and  third  cannot  take  effect 
upon  her.  And  it  is  the  same  where  he  says, 
•*you  are  divorced  once  and  again"  (where 
a  single  divorce  takes  place),  because  the 
woman  becomes  completely  divorced  by  the 
first  part  of  the  sentence. 

If  a  man  say  to  his  unenjoyed  wife,  **  yon 
are  divorced  once."  and  the  woman  should 
happen  to  die  beiore  the  word  "once"  be 
pronounced,  in  this  case  divorce  does  not 
take  place,  because  he  has  here  associated 
the  number  with  the  divorce,  which  conse- 
quently ought  to  take  place  accordingly;  but 
tne  woman  dying  before  the  number  is  men- 
tioned, no  subject  of  divorce  remains  at  the 
time  when  it  shoidd  take  place,  and  hence 
the  execution  of  it  is  null;  and  so  also, 
where  he  says,  "you  are  divorced  twice" 
or  "thrice." 

Ip  a  man  say  to  his  unenjoyed  wife,  **  yon 
are  divorced  once  before  once,"  or  "once, 
and,  after  that,  arain,"  a  single  divorce 
takes  place  ;  but  if  he  were  to  say,  "  you  are 
divorced  once,  and  previous  thereto  once," 
two  divorces  take  place:  and  so  also. if  he 
were  to  say,  "you  are  divorced  once  after 
once."  The  proofs  are  all  drawn,  in  this 
case,  from  the  Arabic  idiom.  And  if  the 
man  say,  "you  are  divorced  once  with 
once,"  or  "  once  along  with  once,"  two  di- 
vorces take  place,  because  of  the  associating 
particle  vn'M,  which  makes  the  sentence 
appear  as  of  two  divorces  collectively.  Aboo 
Yoosaf  says  that,  under  the  second  form, 
one  divorce  only  takes  place :  his  proof  is 
drawn  from  the  Arabic  idiom.  In  all  these 
instances  it  is  to  be  remarked,  that  two  di- 
vorces would  take  place  upon  an  enjoyed  wife. 

If  a  man  say  to  his  unenjoyed  wife,  "  if 
you  enter  the  house  you  are  divorced  onoe 
and  again,"  and  she  afterwards  enter  the 
house,  a  single  divorce  only  takes  place  unon 
her,  according  to  Haneefa.  The  two  dis- 
ciples say  that  two  divorces  take  place.  But 
if  he  were  to  say,  "  you  are  divorced  once 
and  again,  if  you  enter  the  house,"  and  she 
afterwards  enter  it,  two  divorces  take  place 
upon  her,  according  to  all.  And  if  he  de- 
clare the  same  sentence,  with  a  variation  in 
the  construction  of  it,  thus,  "  you  are  di- 


irreversible.  An  attention  to  this  rule  is 
necessary  to  the  understanding  of  several 
cases  in  this  seetion. 
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vorced  once,— and  ai^n  if  you  enter  the 
house,"  Koorokhee  has  said  that  here  also 
there  is  a  difference  of  opinion,  one  divorce 
only  taking  place  with  Haneefa,  and  two 
with  the  two  disciples.  Ahoo  Lays,  however, 
ohserves  that  here  one  divorce  only  takes 
place,  according  to  all  the  doctors,  as  under 
this  construction  the  last  member  of  the  sen- 
tence is  utterly  distinct  and  separate  from 
the  first,  and  this  is  approved. 

In  implied  divorce. — The  second  kind  of 
divorce,  namely  Talak-Kinayat,  or  divorce 
by  implication,  is  where  a  man  repudiates 
his  wire  (not  in  express  terms),  but  by  the 
mention  of  something  from  which  divorce 
is  understood;  and  divorce  does  not  take 
place  from  this  but  by  intention  or  circum- 
stantial proof,  because  the  implication  is 
not  used  to  express  divorce  alone,  since  it 
mav  mean  divorce,  and  also  something  else, 
and  hence  intention  or  circumstantial  proof 
are  requisite  to  determine  the  construction 
in  which  it  is  to  be  taken. 

In  implied  divorce  are  three  forms  which 
effect  a  reversible  divorce, — Th£  compiler  of 
the  Hedaya  observes  that  implication  is  of  two 
kinds.  The  First  is  that  from  which  a  single 
divorce  reversible  takes  place ;  and  this  con- 
sists of  three  forms  or  words,  to  wit, — 
— "  Count ! " — **  Seek  the  purification  of  your 
womb ! "— *•  You  are  single !  "—of  the  First. 
because  to  count  means  enumeration,  and 
hence  the  word  "count!"  bears  two  con- 
structions, one,  "count!  (the  courses  that 
are  incumbent  upon  yoiO ; "  and  the  other. 
"  count !  (the  blessings  of  Almighty  God)  ;'* 
and  if  the  speaker  intend  the  former  mean- 
ing, divorce  is  the  ascertained  construction 
of  the  word,  in  virtue  of  such  his  intention ; 
and  here  the  divorce  takes  place,  of  neces- 
sity, from  his  havinff  desired  her  to  count 
her  courses,  which  oraer  is  of  no  force  except 
where  he  has  divorced  her,  because  previous 
to  the  divorce,  the  counting  of  her  courses 
was  not  incumbent  upon  her,  and  hence  it  is 
the  same  as  if  he  had  said,  '*  you  are  di- 
vorced, and  count ! "  And  as  this  necessity 
is  suffioiendy  answered  by  a  reversible  di- 
vorce, a  reversible  divorce  accordingly  takes 
place.  And  of  the  Seogitd,  because  *'  seek 
the  purification  of  your  womb  ! "  may  either 
mean,  '*  see  that  your  womb  be  free  from 

Eroflfcny,  in  order  to  your  getting  another 
usband"  (since  this  expressly  applies  to 
the  same  tning  as  is  designed  oy  the  pre- 
ceding word  *  count,"  and  therefore  may, 
in  the  present  case,  stand  instead  of  it),  or 
it  may  mean,  "  see  that  your  womb  be  free 
from  progeny,  in  order  that  I  may  divorce 
you;'  and  where  the  husband  intends  the 
former  meaning,  a  divorce  reversible  takes 
place,  the  same  as  in  the  preceding  case. 
And  of  the  Third,  because  "  you  are  single !" 
may  either  mean,  "  vou  are  repudiated  by  a 
single  divorce"  (and  where  such  is  the  in- 
tention, a  single  divorce  reversible  takes 
plaoe,  as  by  this  form  such  a  divorce  is 
l^^iflfooted),  or  it  may  mean.  "  you  are  single 
^mMing  no  otiher  along  with  you)  ;*'  or  "  you 


are  single  (among  women,  in  be^ 

so  forth").     Thus,  these  words 

variety  of  constructions,  intention 

tiallv  requisite  to  their  effect;  ai 

be  observed  that  those  forms  occasic 

than  a  single  divorce,  because  si 

amount  to  "you   are   divorced; 

where  the  words  "  you  are  divoi 

expressly  mentioned,  no  more  tha 

divorce  takes  place,  so  also,  in  tb 

single  divorce  only  takes  place 

because  mere  implication  is  wea 

effect  than  the  express  mention  of  a 

Seventeen  which  effect  an  irrev 

rorce. — And  from  all  other  impU 

divorce  besides  those  three,  whei 

is  the  husband's  intention,  a  singh 

(or  irreversible)  divorce  take^  pla 

he  intend  three  divorces,  three  oiv 

place;  or,  if  two,  two  divorces;  i 

expressions  of  implication  of  divoi 

follow: — "  You  are  separated  !  "— 

cut  off!" — "you  are  prohibited 

reins  are  thrown  upon  your  own 

"  be  united  unto  your  people  !  '*— 

devoid ! " — "  I  give  you  to  your  fa 

"  I  set  you  loose ! " — "  your  busi 

your  own    hands ! " — "  you    are 

"  veU  yourself !"— "be  clean !"—"  I 

— "  go  to ! "— "  go ! "— "  arise !  "~* 

a  mate ! "— ;all  which  expressions  s 

cative  of  divorce,  as  each  of  ther 

construction  either  of  divorce  or  o 

since  "you  are  separated ! "  may  eit 

"  you  are  separated  (from  me  in  mt 

or  "you  are  separated  (from  your  i 

In  the  same  manner,  "  you  are  c 

may  either  mean  "  you  are  cut 

marriage*'),  or  "you  are  cut  off  (f 

family  and  friends  ") ;  and  so  also  ' 

prohibited!"  may  either  mean  * 

prohibited   (in  marriage"),    or   " 

prohibited  (to  me  as  a  companion  b 

your  evil  disposition").  In  the  same 

'  the  reins  are  thrown  upon  your  ow 

may  either  mean  "  you  are  at  libe 

where  you  please  (as  I  have  divoro 

or  "  you  may  go  (to  visit  your  parei 

so  forth);  and  so  also,  "  l>e  united  t 

people!"  may  either  mean  "retun 

family  (as  I  have  divorced  you,") 

you  are  unfit  for  society  on  acoouj 

badness  of  your  disposition").    * 

devoid,"  may,  in  the  same  mann< 

mean  "you  are  devoid  (of  marri 

"  you  are  devoid  (of  virtue  and  relig 

so  also,  I  give  you  to  your  famil 

either  mean,  "  I  return  you  to  yoi 

(as  I  have  divorced  you),  or,  "Ik 

to  your  family  (on  account  of  3 

disposition,  in  order  that  yon  ma; 

there  ") ;  agreeably  to  the  same  mo< 

soning,    "I    set   you   loose!"    mi 

mean  "  I  set  you  loose  {from  the 

*  An  observation  is  here  introduc 
text,  which,  as  it  turns  upon  a 

g'ammatical  criticism,  is  incapable 
tion,  and  is  therefore  necessarily  < 
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ge,  as  having  diTorced  yon),"  or, 
a  loose  (to  go  where  yon  please) ; " 
ronr  business  is  in  your  own  hanas," 
r  have  respect  to  divorce,  or  to  anv 
nounstance;  and  **you  are  free!  ' 
sr  imply  "you  are  free  (from  the 
oarriage),"  or,  '^yon  are  free  (as 
a  slave);"    and   so  also,    "veil 


those  which  can  be  construed  into  assent 
only ;— and,  Thibdly,  those  which  may  be 
construed  either  into  assent,  or  into  excla- 
mations of  contumely  and  reproach ;  and,  in 
the  first  of  these  situations,  divorce  does  not 
take  place  from  anv  of  those  expressions,  but 
by  intention;   and  if  the  husoand  declare 

«  .^ — ,^,, ,^,       ,^**  that  he  had  no  such  intention.  hisde«lara- 

"  may  either  mean  **  veil  yourself  tion  is  to  be  credited,  because  tney  all  bear  a 
LS  I  have  divorced  you),"  or,  "veil  double  construction,  and  hence  the  intention 

is  necessary  to  establish  the  effect;  and,  in 


that  vou  may  not  be  seen  by  a 
"  in  the  same  manner,  "be  clean ! " 
r  mean,  "ascertain  whether  your 
iree  from  seed,  that  you  may  be  en- 
arry  with  another  man,"  or,  "that 
t  of  a  child  begotten  upon  you  may 
;"  and  so  also,  "go  forth!''  may 


«( 


may 
as  I 


n,  '^  go  forth  (as  I  have  divorced 
•*  go  torth  (to  visit  your  parents) ; " 

to!"— "go!"— •*  arise!" 
Qify,  "go  to  (and  so  forth) 
reed  you,"    or,    "go   to  (and  so 
L  do  not  provoke  me  to  divorce 

also,  "seek  for  a  mate!"  may 
n,  "  seek  for  a  husband,  as  I  have 
on,"  or,  "seek  for  a  proper com- 
dt  with  you : "  since,  tnerefore,  all 
ressions  admit  the  construction 
ivoroe  or  otherwise,  the  intention 

to  their  effect,  except  where  the 
ses  them  in  rei)ly  to  a  requisition 
made  by  his  wife,  in  which  case 
is  to  decree  a  divorce,  but  yet  it 
dst  as  a  divorce  between  the  hus- 
rod,  unless  such  was  his  intention.* 
piler  of  the  Hedaya  observes  that 
las  not  made  any  distinction  what- 
cn  these  expressions  in  divorce  : 
rary,  he  has  said,  "  from  all  those 
s  when  used  in  reply  to  a  requisi- 
orce,  a  divorce  takes  place,  inde- 
the  intention,  in  a  legal  view,  but 
igious  view,'*  whereas  it  is  not  so, 
?ing  contined  to  such  expressions 
ipaole  of  being  construed  into  a 
tie  requisition  of  divorce. 
e  observed  as  a  rule,  that  there  are 
>le  situations  in  which  the  person 
!  of  these  expressions  may  stand  ; 
fueral  situation,  that  is,  where  he 
wayed  by  anger,  nor  by  any  re- 
r  divorce,  but  acts  from  an  un- 
tion  ;  Skcondlt,  where  divorce  is 
of  discourse  at  the  time  of  speak- 
•  instance,  where  it  is  demanded 
hisT^-ite);  Thirdly,  where  he  is 
impulse  of  anger.  The  expres- 
)lication  are  also  of  three  kinds  : — 
\e  which  equally  bear  a  construe - 
of  denial  or  assent ; — Secondly, 


B  to  say,  although  divorce  take 
Qt  of  law  from  the  judicial  decree, 
conscientin)  the  man  must  con- 
d  himself  married,  insomuch  that 
without  sin,  marry  another  wo- 
m  of  her  who  is  thus  divorced. 


the  second  situation,  divorce  takes  place  in- 
dependent of  the  intention  in  a  le^  view, 
and  the  declaration  of  the  husband  is  not  to 
be  credited,  where  he  has  used  expressions 
bearing  a  construction  of  assent  only;  which 
are  as  follow : — 
"  Yon  are  disengaged !  " 
**  Yon  are  separated ! " 
"You  are  cut  off!" 
"  You  are  prohibited  ! " 

"Count!"; 

"  Your  business  is  in  your  own  hands ! " 

"  Choose ! " 
The  reason  of  which  is,  that  the  evident 
meaning  of  the  husband,  in  using  them  in 
reply  to  a  requisition  of  divorce,  is  divorce, 
as  they  do  not  bear  a  construction  of  denied ; 
but  if,  in  this  situation,  the  husband  use  any 
of  these  expressions  wliich  may  be  construed 
equally  into  denial  or  assent,  divorce  does 
not  take  place  but  by  intention ;  and  the 
declaration  of  the  husband,  with  respect  to 
his  intention  is  to  be  credited.  The  expres- 
sions alluded  to  are  as  follow : — 

"  Go ! " 

"  Get  up !  " 

"  VcU  yourself !  " 

"Get  out!"  and  so  forth; 
because  these  words  may  all  be  construed 
into  denial  of  the  request :  and  as  the  denial 
of  a  request  is  a  circumstance  less  forcible 
than  the  act  of  divorce,  they  are  rather  to  be 
taken  in  the  former  sense  ;  but  yet,  as  they 
also  bear  a  construction  of  assent,  they  occa- 
sion divorce,  where  such  is  the  intention. 
Those  expressions  may  be  construed  into  a 
denial  of  the  request,  on  account  that,  "  Go ! " 
may  mean,  "quit  thus  speaking;"  and,  in 
like  manner,  "  Get  up  !  may  mean,  "  IJe 
gone  !  and  do  not  talk  thus ; "  and  the  same 
of  "Veil  yourself!"  as  a  direction  to  put 
on  the  veil  sometimes  implies  an  order  to  go 
away ;  wherefore  it  may  imply  on  this  occa- 
sion, "go  awav,  and  leave  off  speaking  in 
this  manner ; '  and  the  same  also  of.  "  get 
out !  "—but,  in  the  third  situation,  divorce 
does  not  take  place  without  the  intention  of 
the  speaker,  from  the  use  of  any  expression 
of  implication,  except  such  as  may  be  equally 
construed  into  assent,  and  into  exclamations 
of  contumelv  and  reproach ;  and  those  are 
the  three  following : — 

"  Count ! " 

"Choose!"  ^     ^  ^,, 

"  Your  business  is  in  your  own  hands! 
from  all  of  which,  when  used  in  anger,  di- 


distinction  between  law  and  reli-   vorce  takes  place  in  point  of  law,  indepen- 
iroe  throughout.  dent  of  intention ;  and  the  declaraUon  ot  the 
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husband,  denying  such  intention,  is  not  to  to  be  completely  effected  on  the  instant, 
be  credited,  uecause  the  circumstance  of  ndmittingr  a  continuance  of  connexion  irith 
angrcr  proves  the  intention  to  be  divorce. — It  |  the  subject ;  and  it  is  indispensably  neoeft- 
'   ' '■        '*^     '^'        -'-^  - --•'»     *^--     sary  that  this  last  species  of  irreverablfi 

separation  bo  also  countenanced  by  the  law, 
in  order  that  the  door  of  reparation  may  not 
be  cloiied  against  the  husband  if  he  should 
rt'pcnt  (that  is  to  say,  that  it  may  remain  in 


is  recorded  from  Aboo  Yoosaf  that  if  the  hus- 
band were,  in  aujyrcr,  to  say,  '*  I  have  no 
proiH-Tty  in  you !  "  or,  **  1  have  no  eontrnl 
over  you  !  "  or,  **  I  give  you  your  own  way  !'* 
or,  **I  have  separated  from  you!  '*  or  **join 


yourmlf  to  3'our  ]jeople  !  '*  Jlis  declaration  ]  bis  power  again  to  marry  his  wife,  without 
is  credited,  even  where  he  denies  having  in-  .her  being  previously  married  to  another); 
tended  divorce,  because  these  expressions  |  and  al.^o,  in  order  that  the  woman's  delicacy 
may  all  be  construed  into  exclamations  of  |  may  be  preserved  from  the  effect  of  a  divorce, 
contumely  or  reproach,  as  well  as  of  divorce;  I  by  the  man  taking  her  back  without  thi 
us  his  words,  "I  have  no  property  in  you  ! "  intervention  of  marriage  with  another  ;  aid 
may  mean,  **  because  you  are  so  base  that !  such  bi'ing    the  case,  divorce    irreversiUi 


5,  *'  I  have  no  control  over  you  ! "  may  1  expressions  are  not  positively  ii 
,  "  because  of  the  wickedness  and  stub-  since  each  of  them  may  be  used 
less  of  your  disposition;"  and  so  also,   literal  sense; — and  as  to  what 

1  •» n        _  _    XL  .  A  »«  xi  _    '  —  A    ^i'-_  ;_   _ 


prope 

word 

mean 

bornn 

•*  I  give  you  your  own  way '.  '  may  mean, 

**  because  I  cannot  direct  you  ; "  ana,  in  like 

manner,  "  I  have  separated  from  you  !"  .may 

mean,  **  because  of  your  \ieious  disposition. 

What  has  just  been  stated,  viz.,  that 
"  where  the  husband  says,  you  are  separated! 
or,  you  are  cut  off!  divorce  irreversible  takes 
place,"  is  the  ofduion  of  our  doctors. — Shafei 
nas  said  that  the  divorce  occasioned  by  these 
words  is  reversible,  because  the  reason  why 
those  expressions  occasion  divoi'ce  is,  thqt 
thev  are  implications  of  divorce  ;  whence  it 
is  that  the  intention  is  a  condition  of  their 
effect,  and  also,  that  the  divorce  occasioned 
by  them  is  complete  in  part  of  number,  the 
same  as  in  an  express  divorce,  where  the 
husband  is  authorized  to  pronounce  three 
divorces,  and  having  given  one,  his  autho- 
rity remains  with  respect  to  two  other;— 
and  also,  that  if  he  intend  three  divorces, 
three  take  place  accordinglv  ;  and  such  being 
the  case,  reversal  is  law! ul  here  in  the  same 
manner  as  in  an  express  divorce,  the  thing 
which  is  implied.  The  argument  of  our 
doctors  on  this  poiat  is,  that  the  act  of  irre- 
versible divorce  has  proceeded  in  this  case 
from  a  comptrtent  person,  and  is  exercised 
upon  a  lit  subject  of  it,  according  to  the 
7)ower  by  law  established  over  the  wife, 
which  enables  her  husband  to  put  her  away 
in  sueh  a  manner  as  that  she  shall  be  dcci- 
sivelv  and  irreversibly  separated  from  him  ; 
and  here  the  husband  is  competent  to  the  act 
of  irreversible  divorce,  as  oeiug  of  sound 
mind  and  mature  age  ;  and  the  wife  is  a  lit 
subject  of  it,  as  being  lawfully  liable  to 
irreversible  divorce  before  cohabitation  (and 
nlso  after  it  where  hor  husband  pronounces 
it  for  a  compcDsatiou) ;  and  this  power,  like 
many  others,  is  instituted  by  the  law  m  ith  a 
view  to  the  convenience  of  the  individual, 
which  sometimes  lequires  a  decisive  sepa- 
ration to  be  ctfucted  slowly  and  deliberately 
(is  in  divorce  reversible),  whereas,  at  other 
times,  it  requires  that  buch  a  separation 
should  take  place  on  the  instant,  without 
any  continuance  of  connexion  with  the  sub- 
ject of  it  (as  in  the  triple  form  of  divorce), 
and  at  other  times  it  also  requires  separation 


in  its  owi 
he  fiirthd 
alleges,  that  *'  the  intention  is  a  condition  0 
their  elfect "  (thence  inferring  that  they  an 
undoubtedly  implications  of  divorce),  tb 
inference  is  not  admitted,  becaase  the  mten 
tion  is  made  a  condition  for  the  purpose  0 
ascertaining  one  of  two  species  of  separatioa 
and  it  is  thus  made  a  condition  for  thi 
purpose  of  ascertaining  one  of  two^  aorta  (H 
a  separation,  which  is  a  separation  firoa 
marriage,  and  not  for  the  puri>OBe  of  divozM 
taking  place:  with  respect  to  what  Sbafti 
further  advances,  that  "the  divorce  occt 
sioued  by  any  of  those  expressions  is  inoco- 
pletc  in  point  of  number*  (thence  infeniag 
that  they  are  implications  of  divorce),  vi 
reply  that  the  paucity  of  the  number  ol 
divorces  is  not  on  account  of  those  cxprei* 
sions  being  implications  of  divorce,  Iml 
because  divorce  is  established  on  account  oi 
the  connexion  of  marriage  becoming  dii- 
solved ;  that  is  to  say,  on  account  of  thoa 
expressions  the  tie  is  dissolved,  and  divorM 
signifies  the  dissolution  of  a  tie,  wherefoR 
divorce  is  necessarily  established ;  the  inf^ 
rence,  therefore,  is  that  the  taking  place  ^ 
divorce,  is  involved ;  but  not  that  the  aforc- 
said  expressions  are  implications  of  divorce: 
— and  with  respect  to  what  he  further  sayii 
that  "if  the  husband  intend  three  divorces 
from  the  use  of  any  of  those  expressions, 
three  take  place  accordingly  "  (inferring  that 
they  are  implications  of  divorce),  we  reply 
that  the  intention  of  three  divorces  fnim 
those  expressions  is  approved  only  as  three 
divorces  is  one  species  of  separation  (foi 
separation  is  of  two  species. — the  mild  anc 
tlie  rigorous*),  and,  where  tnere  is  no  inten- 

*  By  the  mild  separation  is  meant  tha 
species  of  complete  divorce  which  admits  0 
tne  husband  re-marrying  his  repudiated  wif 
without  the  necessity  of  her  intcrmediat 
marriage  with  another.  By  the  rigorou 
separation  is  meant  that  sort  of  complet 
divorce  which  ^  does  not  admit  of  the  mai 
re-marrying  his  repudiated  wife  until  sh 
shall  have  been  married  to,  enjoyed,  ani 
repudiated  by  another  man.  They  bar 
been  already  fully  explained. 
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I  least  forcible  is  established.    It  is  I  say  to  his  wife,  '*  choose )  "  (thereby  meaning 
tMerred  that  an   intention   of  two   divorce),  or  "  divorce  yourself  !  "  tne  woman 


CHAPTER  III. 

F  DELEOATIOX  OF  DIVOBCE. 

'ion  of  the  phrase.— Tavweez  al 
r  delegation  of  divorce,  is  where  the 
deleffates  or  commits  the  pronounc- 
vorce  to  his  wife,  desiring  her  to 
effective  sentence,  and  it  is  compre- 
nder  three  ditierent  heads,  termed 
iberty,  and  Will. 

Section  I. 

Of  Ikhtiyar,  or  Option. 

tion  by  Option  confers  on  the  wife 

vf  divorcing  herself ;  hut  this  right 

19  restricted  to  the  precise  place  or 

in  which  she  receives  *A* — If  a  man 


is  not  approved  with  our  doctors  : 
'  to  the  opinion  of  Ziffer :  but  this 
idy  been  treated  of. 
lan  say  to  his  wife,  **  count ! — count ! 
!"  and  afterwards  declare  that  by 

of  Uiese  words  he  meant  divorce, 

the  others  ^e  repetition  of  the 
\  eourses  [requisite  to  ito  completion] 
iration  is  credited  in  point  of  law,  as 
irs  to  have  intended  these  last  words 

true  sense,  it  being  customary  for 
ad,  where  he  divorces  his  wife,  to 
ir  to  count  the  courses  necessary  to 
pletion  of  her  Edit  ;  and  hence 
;  circumstances  bear  evidence  to'  his 
L :  but  if  he  were  to  confess  that  in 
t  words  he  had  no  particular  in  ten - 
ree  divorces  take  place,  because, 
intending  divorce  by  the  first  word. 
8  that  he  repeated  it  a  second  ana 
le,  in  a  situation  where  divorce  is 
ect  of  discourse,  and  this  situation 
is  intention  in  these  repetitions  to 
oe  also;  wherefore,  if  ne  were  to 
\  intention,  yet  he  is  not  credited, 
moes  bearing  evidence  against  him : 
to  where  he  declares  that  he  had  no 

of  divorce  in  any  of  the  three 
•r  there  divorce  does  not  take  place 
rcause  circumstances  do  not  tend  to 
his  declaration  :  and  contrary,  also, 
he  declares  divorce  to  be  his  inten- 
le  third  word,  but  not  in  either  of 
preceding,  in  which  case  no  more 
divorce  takes  place,  because,  as  he 
>ut  the  construction  of  divorce  upon 
>receding  words,  it  does  not  appear 
»rce  was  the  subject  of  discourse  at 
nd  of  his  speaking  the  last.  It  is 
served  that  the  declaration  of  the 
n  denial  of  his  intention  is  not  to 
ed,  unless  it  be  given  upon  oath, 
le  relates  what,  having  passed  solely 
rn  mind,  cannot  be  Known  to  any 
«on, — and  hence  he  is  the  Ameen, 
itor,  with  respect  to  the  intelligence 
;  and  the  declaration  of  an  inquisitor 
d  upon  oath. 


has  a  power  to  divorce  herself  so  long  as  she 
remains  in  the  precise  situation*  in  which 
she  received  it ;  out  if  she  remove,  or  turn 
her  attention  to  anything  else,  the  power 
thus  Tested  in  her  is  done  away,  and  her 
option  no  longer  remains,  because  the  exercise 
ot  the  optional  power  thus  committed  to  the 
woman  is  held,  by  all  the  companions,  to  be 
restricted  to  the  precise  situation  in  which  it 
is  received :  and  also,  because  this  species  of 
delectation  is  a  transfer  of  power,  not  a  com- 
mission of  agency,  and  to  nve  effect  to  the 
former,  the  reply  is  required  on  the  spot  of 
declaration,  the  same  as  in  sale,  since  all  the 
moments  of  one  situation  are  accounted  as  a 
single   moment;  but   a   situation   may   be 
altered,  sometimes  by  change  of  place,   at 
other  times  by  chance  of  emplojment,bccause 
a  situation  of  eating  and  drinking  (for  in- 
stance) is  not  that  of  disputation;    and  a 
situation  of  business,  on  the  other  hand,  is 
neither  a  situation  of  eating  or  drinking, 
nor  of  disputation. 

And  is  annulled  hy  her  removal. — The 
right  of  option  of  the  woman  is  annulled 
upon  the  instant  of  her  risine  from  her  seat, 
as  that  circumstance  proves  ner  rejection  of 
it :  contrary  to  the  case  of  a  Sillim  or  a  Sirf 
sale,  which  does  not  become  null  upon  the 
instant  of  rising  or  removing,  the  cause  of  in- 
validity there  being  removal  without  seisin. 

Intention^  on  the  part  of  the  husband,  is 
requisite  to  constitute  a  delegation, — And 
where  the  husband  thus  addresses  his  wife, 
an  intention  of  divorce  is  a  condition  requi- 
site to  the  effect  (as  mentioned  in  the  preced- 
ing chapter)  because  the  word  **  choose  !  *' 
is  one  of  the  implications  of  divorce,  as  it 
is  capable  of  two  constructions,  by  one  it 
desires  the  woman  to  choose  herself,  and  by 
another  to  choose  her  clothes,  and  so  forth  : 
and  if  she  choose  herself, f  a  divorce  irrever- 
sible takes  place.  Analogy  would  suggest, 
in  this  case,  that  from  choosing  herself 
nothing  whatever  should  ensue,  although 
divorce  be  the  intention  of  the  husband,  be- 
cause he  cannot  himself  effect  divorce  by 
the  use  of  such  words  ;  that  is  to  say,  if  he 
were  to  say  to  his  wife,  **  I  have  chosen  my- 
self from  you,"  nothing  whatever  would 
follow,  and  consequently  how  can  he  ^ve  a 
delegation  of  this  nature  ? — But  here  divorce 
takes  place  upon  a  more  favourable  construc- 
tion, tor  two  reasons  ; — First,  all  the  com- 
panions agree  that  divorce  takes  place  from 
the  use  of  this  expression  ;-;-Secondly,  the 
husband  has  it  at  his  option  either  to  continue 
the  marriage  with  his  wife,  or  to  put  her 
away,  and  hence  it  follows  that  he  may  con- 
stitute her  his  substitute  with  respect  to  that 


•  Arab.  Majlis.— This  term  is  treated  of 
at  large  elsewhere. 

t  This  is  an  idomatical  phrase  in  the 
Arabic,  signifying  that  she  chooses  her 
liberty  from  the  matrimonial  tie. 
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rul»! ;  and  when*  the  woman  w  thus  left  to  i  ^iud  tfipffrce  tnken  place,  altktmgh  kef 
lnr  optiiin,  uud  wiys  **  I  rho<»st.'  DiywAf,'*  o. '  opfinn  of  it  fte  fiTnresRtfd  in  the  Mosaret  or 
div<»n;r  irn-viTKibh- takcH  pltiro,  ber-aus^  the  rommow  tnifte. — IF  a  husband  Boy  to  hk 
woiii!iii*8(h*H>MiiL'^  ot  hrixlf  catiTiot  iM-istali-  '  wilL',  "  choose!"  and  she  reply  to  him  it 
li^^hi-d  hut  hy  htrheconiint.''  soh;  and  indt- !  thr  Mozari-f  t/>nsc  [which,  in  the  Arabia 
prudent,  which  can  only  he  the  cum^  in  is  enmmon  to  the  pr«*.si'nt  and  future],  aayiiif 
irn  ^^•r^ih^;  divorci ,  :ih,  whcrr  it  i^^ev«.l■J<ihl♦^  |  '*  1  do  (or  wilbchoosi'  myself,"  divorce  takn 
the  hu.shiuifl  is  ut  lilnTty  to  tukc  her  ha<'k  tdace,  on  a  favounihle  construction. — ^Aiift- 
M'ilhoiit  her  consent  ut  any  time  during;  the  |  In^y  would  suf^frest  in  this  ease  that  nodi- 
c^ntiniianeo  of  her  Kdit,  and  tlius  she  would  vonro  taki^s  place,  because,  if  the  woman'i 
not  jieciinte  Hole  and  independent  on  the  j  re] )ly  bo  taken  only  in  the  future,  it  standi  ii 
instant,  which  the  nature  of  the  cast.*  reriuires.  |  a  i>roniisc,  and  hears  that  construction  alM^il 
I'ntirr  fhisform  (I  sitit//rtijnirvronit/takiHtakon  in  the  present;  and  hence  divorH 
jtfarr,  irhtifcvrr  may  fw  thv  intvittittn,—  \i  is  |  does  not  take  place,  from  her  ansvei 
to  i)e  ohserved  that,  in  the  case  ut  present  |  amountinff  only  to  a  promise  in  the  fonnd 
under  consideration,  one  divorce  onlv  can  |  sense,  and  from  its  ambiguity  in  the  latter; 
lakt;  place,  and  not  three,  althou^m  the  as  if  a  man  were  to  say  to  his  wife. '^divoni 
husband  sliould  actually  have  inU;nded  the ;  yourself,"  and  she  were  to  reply,  Atlikl 
latter  option  not  lM'in>,M)f  diffcnnt  descrip- '  NufsetJ  ["I  do  (or  will)  div< 
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tions  :-  <'ontniry  to  complete  si'paration,  lor 
if  the  huhliand  were  to  say,  **  you  are  com- 
pletely separated,"  inttmdinjr  three  divorces, 
the  tlnce  take  pla<je  aci^ordiiiKly,  where  such 
is  his  int4ntion,  because  this  <'omphte  sepa- 
ration is  of  two  des«'riptions,  the  mild  and 
tile  ri^'o^ouK,  and  it  fi»llowH  that  intention 
with  respect  to  ono  of  thesi-  holds  y:im\. 

Anil,  to  vffWt  dinnuv.,  it  is  miuisiti-.  that 
thr  pvi'htnutl  pronoun  hv  mentioned  l)t/  one  or 
tithrr  of  the  partivn. — It  is  also  to  be  observed 
that,  whi'nj  tin;  huhban<l  uses  the  expression 
"  <'h(H)Me  !  "  it  is  rc(iuisito  that  the  personal 
])ronoun  self  be  mentioned  either  by  the 
husband  or  the  wife,  insomuch  that  if  the 
busltand  were  to  say,  **chiM)se ! "  and  the 
will?  answ«T,  **  I  have  chosen,"  divorce  doi»s 
not  take  place,  Ijccausc  the  eirc<'t  of  divoit^c 
is  established  by  all  the  doct<irs  up«m  the 
eoniiition  of  the  mention  of  the  i>ers(mal 
pr<inoun  by  one  of  the  parties;  and  also, 
because  the  pronoun  cannot  be  understoo<l 
iimhT  any  circumstances  of  ambiijruity,  and 
these  \N(»rds  of  \\\v  wonuin  bear  two  con- 
structions :  one,  that  sheclnxiscs  her  husband 
(wbitOi  wt)uld  n<»t  occiUNion  divorce)  ;  and 
another,  that  she  choi)ses  lier  self  (which 
wtiuld  oci'asiou  irreversible  tlivorci') :  divorce, 
therefori',  does  not  take  place  in  defect  of  tlie 
pronoun,  on  acei)uut  of  its  ambij«:uity.  ^ 

That  ift,  either  htj  the  husband^  in  hin 
dretaration, —  JF  a  man  say  to  wife,  "  choose 
yourself,"  and  she  answer,  "  I  have  chosen," 
a  divorce  irreversible  takes  place,  because 
tlie  wt)rd  self  here  occurs  in  the  wortls  of  the 
liusban(l,  and  the  w«>rds  of  the  woman  are 
in  n  i)ly  tt)  him  :  and  hence  her  words  vir- 
tually  comprehend  herself.  And,  in  the 
Fame  manner,  if  the  husband  were  to  say, 
**  iboo>e  an  i»iitit>u,"  and  she  reply,  "  1  have 
elioscn,"  a  divorce  irrevei'sible  takes  ]>lace  : 
the  prool's  here  an*  drawn  from  the  Arabic. 

Or  hf  the  ici/e  in  her  replij. — If  a  man 
pay  to  liis  wife,  **  choose  I"  and  she  ix^ply,  "  I 
have  ehusen  mys<lf,"  divorce  takes  place, 
^here  such  was  the  husband's  intention, 
bicauv  the  word  self  hero  occurs,  in  the 
vt^y  riven  by  the  woman,  and  the  exprcs- 
~  n  of  the  husband  bears  the  construction 

tlrnt  which  he  intended. 


divorce  mystlf"] 
in  which  case  divorce  does  not  take  plaoci 
and  so  in  this  case  likewise  :  but  the  n*4i0Qa 
for  the  more  favourable  construction  an 
twofold ;— FiKsT,  it  is  rccordt^  that,  upoi 
the  descent  of  the  passage  of  the  Kom 
relating  to  option,  vix.  "  O,  ky  sox  !  8ai 
TO  YOUR  wiVKs,  If  you  desire  the  life  of  thii 
world  "  (to  the  end),— the  prophet  said  tt 
Aysha,  '*  I  have  something  to  mention  tc 
you,  but  do  not  reply  to  it  until  such  time  tf 
you  consult  your  parents,"  after  which  1m 
read  to  her  the  above  passage,  and  then  gait 
her  an  option;  and  Aysha  said,  **in  suchi 
mattcT  as  this  I  shall  not  consult  my  fathc 
or  mother,  but  will  (or  do)  choose  God  obA 
his  prophet,"  which  words  the  prophet  cwh 
sidered  as  a  reply,  imiK>rtinfr,  '*  I  do  choofle;* 
— Skcondly,  me  word  Akhtorto  [**1  do(« 
will)  choose  mystdf  "],  expresses  the  preaol 
literally,  and  the  future  tiguratively,  tk 
same  as  the  word  Ashado  {V  do  tor  iM 
testify],  in  giving  evidence  before  a  ma^ii^ 
tratt^ :  contrarv  to  where  a  woman  answeii 
Atliko  Nafsee  [I  do  (or  will)  divorce  mywlfl 
for  hero  it  is  impossible  to  receive  her  wora 
in  a  present  sense,  as  they  do  not  relate  to  i 
thing  now  existing ;  whereas  the  ezprefdoi 
Akhtarto  [I  do  (or  will)  choose  myself],  oo 
the  contrary,  ndatos  to  a  thing  now  presait, 
to  wit,  the  woman  choosing  herself. 

Where  the  husband  gives  a  power  of  op' 
tion  thr  ire  refwated,  and  the  tcife  make  o«/jl 
a  single  reph/,  yet  three  divorces  take  plaa 
front  it,  indejtendent  of  the  hu«banJ'$  in- 
tention,—If  a  man  say  to  his  wife,  "oboosol 
—  choose ! — choose !"  and  she  reply,  "I  hari 
chosen  the  first,"  or  "the  second,"  or"tlM 
third,"  three  divorces  take  place,  accordini 
to  the  doctrine  of  Haneefa,  and  the  in 
ten  tion  of  the  husband  is  not  requisite 
although  the  word  here  used  be  an  implies 
ex]>ression,  bi^ause  his  reiH^tition  of  th 
Word  "  choose !"  proves  his  intention  to  b 
divorce,  as  the  option  given  to  the  womiu 
is  rt^peated  only  with  that  ^iew.* — ^The  tr* 
disciples  say  that  only  one  divorce  toko 


*  Some  larranunatical  reasoning,  incapabL 
of  translation,  is  omitted  in  this  part. 
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e  in  cither  cue ;  but  they  ftgree  with ' 
lecfa,  thftt  the  intention  is  not  easential, 
the  iMaon  above  asd^ed. — And,  in  tiio 
e  manner,  if  the  womuR  were  only  to 
y,  "  1  hnve  chosen,"  it  is  efl'cctive  of 
A^Torocs.  And  bo  also,  if  she  wore  to 
y,  ''  1  hovt  chosen  a  choice.'' — This  is 
iitted  by  all  the  doctors ;  becauKe,  where 
only  uys,  "I  have  chosen,"  it  is  pro- 
tireof  three  divorces  1  n.nd>  consequentlr, 
n  she  spealcB  in  a  way  to  R^ve  this  aa- 
mal  force,  it  produces  the  '  "    ''     ' 


a  fortiori. 


. .   _ ined  by 

hiuJianil.  the  ilirurce  which  Jolhw*  tt 
rnihlr. — Iv  a  man  say  to  his  wife,  "  one 
orce  is  ut  your  option,"  or  "  choose  with 
pert  to  a  single  aiTorce,"  and  she  reply, 
have  chosen  myself,"  one  divorce  re- 
bible  talics  place,  because  the  man  has 
t'Q  the  woman  an  option  bo  far  as  one 
orce,  and  ciprcBiiinK  it  in  direct  terms 
above)*  the  divorce  proceeding  from  it 

Sectiim  II, 
Of  Amir.ha-J\d.  or  Liberty.^ 
H  1  ■U-U-<fnlU\n   of  (ilierlt/,  ilicurrc  tah 
r  in'c-miiiiil  I"  t!ip  nuniliir  mcntiimrd  btf 
v iVi-.   i,„lr,HHdvi,t  <.f  th<:  hmlMimra  in- 
i..,'i :    a,i<l  the   ilir.irre   irhieh  f-lluvn  it 
•■,rsihl,;  —  \y    a.   man   say  to   his   wife 
jui   liUi^imss   is   in   your   own  hands," 
■ndinL'  three   divorces,   and  the  womar 
wer,  "'I  have  chosen  myself  with  on» 
ice, '   thri-e   divorces   take   piaec.      Thf 
ijf  of  this  is  drawn  from  the  nature  of 
M'  c\vrti.-ioiia  in  their  oriffinal  idiom. 
Irr  if  thi'  woman  were  to  reply,  "  I  have 
[ireid  myself  with  one  divorce,"  ■ 
t  thi'S.n  myself  by  one  divorce, 

oret-  only  tiikcs  place  ;  and  thisdivL 

vi.TiiMe,  although  the  reply  be  delivered 
t-vpri-ss  and  not  in  ambiguous  terms, 
au-<e  it  Im'Uts  relation  to  the  words  of 
husband,  which  beiujF  an  implication, 
>iunt  to  a  duligation  of  irreversible  dt- 
ri-e.  and  nut  of  revt-rsible. — The  reasoB 
ly  an  intention  of  three  (Uvorces  is  ad- 
tied  in  the  pri  st'nt  instance,  is  that  th( 
rds, "  y'jur  Imsin'ss  is  in  your  own  hands," 
cupable  uf  liuth  a  ri'sttietive  and  an  ex- 
4iv(-  cuni'truction.  and  hence  may  imply 
11:  divi>rc< s.  a*  will  as  one \  an  intention 
that  rtfi-cl  therefore  holds  good,  since  that 
one  of  the  sensts  in  which  the  words  may 
taken :  contrary  to  the  expression  con- 
ertd  in  the  pri'cedini;  section,  to  wit, 
b<>uM-!"  that  licing  incapable  of  bear- 
'  Ik-cauw  an  express  divorce  is  uniformly 
'ersihle,  unless  otherwise  specified. 
-  This  is  a  contraction  of  Amir-ke-l 
d-ke,  literally,  '*  your  business  is  in  y( 
n  hands,  i.e.,  "  you  are  at  liberty  to  do 
1  please." — The  word  liberty  is  adopted 
;ly,  fur  lbs  saku  of  brevity. 


ing  an  extensive  oonstraotion,  as  was  there 

demonstrated. 
Delegatian  (4  Uherfy  may  be  reitrirted  to 
particular  time,  or  to  tercral  different 
f])eei_flefl  periods  of  time.,— If  a  man  say  to 
his  wife,  "vonr  bnsineBS  is  in  your  own 
hands  this  day,  and  after  to-morrow,"  the 
night  is  not  included  : — and  if  the  woman 
reject  the  liberty  thus  given  to  her  for  this 
day,  it  is,  with  respect  to  this  day,  annulled  ; 
'  '  '"  ''"  remains  to  her  for  tne  day  after 
.  .  tf,  because  the  husband  has  ex- 
pressly specified  two  particular  periods,  with 
the  intervention  of  a  similar  period,  to 
which  the  liberty  does  not  extend  (to  wit,  to- 
arrow);  and  hence  it  appears  that  those 
e  two  distinct  liberties,  and  the  rejection 
one  does  not  amount  to  a  rejeation  of  the 
her.  Ziltcr  says  that  both  amount  only  to 
single  liberty,  this  beinp  anolaROUs  to  a 
._Be  where  a  man  says  to  his  wife,  "  you  are 
divorced  this  day  and  the  day  after  to-raor- 
,"  which  implies  one  divorce  only,  and 
two  (on  the  idea  of  one  taking  plaoo 
this  day,  and  the  other  the  day  after  tho 
morrow) ;  and  hence,  in  like  manner,  one 
liberty  only  is  implied. — But  to  this  it  may 
be  replied,  that  divorce  is  not  of  a  nature 
to  admit  restriction  to  any  particular  time, 
whereas  liberty  is  capabli'  of  such  restriction ; 
and  hence  that  which  n  garils  the  first  period 
mentioned  is  restricted  to  that  period,  and 
that  which  regards  the  second  period  eom- 

n  say  to  his  wife,  "your  business 

lira  hands  to-day  and  to-morrow," 

the  night  is  comprehended  in  it :  and,  if  tho 

"    ihuiild  reject  the  liberty  ou  the  in- 

is  totally  annulled,  and  does  not 

in   the   morniw  (aeeording   to   the 

Zahir  Kawayet),  as  this  amounts  only  to  one 

libirtj-,  because  that  between  the  two  periods 

HiH/eilied    no   similar   period   intervenes   to 

which  the  liberty  does  not  extend. 

Oii.rECTios.— .\lthough  a  period  similar 
to  the  two  s|H.'(ritied  docs  not  inteirene.  yet 
nijilit  intervenes,  from  which  it  would  follow 
tliat  the  lilKTty  ^iven  for  to-doy  and  to- 
morrow is  not  u  single  liberty, 

liEM.Y.— Two  distinct  liberties  are   not 

occasioned  by  this  circumstance,  because  the 

intervention  of  nisht,  althoiieli  it  may  inter- 

)t  or  ausix'ud  a  matter,  dews  not  divide 

terminate  it,  a.i  in  a  public  court,  for 

instance,  which  may,  on  account  of  tlicnijjht 

coming  on,  tie  adjourned,  without  any  actual 

breach  in  the  series  of  its  proceedings ;  thus 

"   *     ■'      Kime  as  if  the  man  where  t*>  say, 

siiKss  is  in  your  own  hands  for  tw;o 

days,"  in  which  ease  a  single  liberty  only  i** 

understood. 

Audit  M  Hoi  annuUrilhy  the  irife's  rejec- 
tiott  <if  it  until  the  lime  or  times  menlloHrd 
he  fttfty  ejpirrd. — It  isrecorded,  I'rom  Aboo 
Ilaneeta,  tliat  olthoiiKh  the  woman  should 
reject  the  liberty  on  the  instant,  yet  it  still 
r.'mains  with  her  for  the  following  day,  as 
she  is  not  empowered  to  reject  it  (thot  is  to 
say,  she  cannot  refuse  her  assent  to  receiving 
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it),  it  becoming  established  in  her  npon  the 
husband  sayinjr, "  your  business  is  m  your 
own  hands,"  independent  of  her  consent 
(as  in  the  direct  execution  of  divorce,  for 
instance,  where,  if  the  husband  were  to  say, 
•*  you  are  divorced,"  divorce  takes  place  in- 
dependent of  the  consent  of  the  wife) ;  and 
such  bein{?  the  case,  liberty  remains  still 
with  her  for  the  morrow,  when  she  may 
lawfully  make  use  of  it  bv  choosing  divorce. 
The  ground    upon    whicn  Zahir    Itawayet 

Sroceeds,  is  that  as,  if  she  were  to  choose 
ivoroe  as  this  day,  no  liberty  remains  with 
her  for  to-morrow,  so  if  she  reject  the  liberty 
this  day,  no  right  of  choice  remains  with  her 
for  to-morrow,  because  a  person  who  has  a 
choice  of  two  things  is  not  authorized  to 
choose  more  than  one  of  them. 

It  is  recorded,  from  Aboo  Yoosaf,  that  if  a 
husband  say  to  his  wife,  **  your  business  is  in 
your  own  hands  for  this  day,  and  the  same 
for  to-morrow,"  this  amounts  to  two  liberties, 
because  here  the  delegation  applies  to  two 
portions  of  time,  distinctly  and  separately 
expressed  :  contrary  to  the  precedinjr  case, 
where  the  times  are  not  thus  discriminated, 
but  are  both  mentioned  under  one  head. 

The  time  of  it  may  he  fixed  for  the  occur' 
rence  of  any  specified  event. — If  a  man  say 
to  his  wife,  **your  business  is  in  your  owa 
hands  on  **  the  day  on  which  such  an  one 
arrives,"  and  the  person  mentioned  arrive, 
but  his  arrival  be  not  known  to  the  wife 
until  night,  her  riglit  of  choice  no  longer 
remains,  because  liberty  is  a  thing  of  con- 
tinuance, and  hence  the  word  day,  with 
which  it  is  associated,  is  restricted  to  the 
day  time,  and  that  having  passed  away,  it 
discontinues. 

It  is  not  annulled  by  delay  /'where  there  is 
no  specification  of  time  J,  nor  until  the  wife 
rises  from  her  seat,  ^'c.—If  a  man  say  to  his 
wife,  "  your  business  is  in  your  own  hands," 
or  "  choose  ! "  and  she  delay  answering  the 
whole  day,  and  do  not  rise  from  her  seat,  her 
right  of  option  remains  to  her  so  long  as  she 
does  not  employ  herself  in  any  other  matter, 
because  a  delegation  of  divorce  by  the  forms 
of  liberty  or  option  is  a  transfer  of  power  to 
execute  divorce  (that  is,  the  husband  by 
that  delegation  empowers  his  wiie  to  give 
divorce,  as  persons  are  termed  empowered 
who  act  for  themselves,  and  the  act  of  the 
woman  here  is  pronouncing  divorce  upon 
herself,  wherefore  this  property  is  supposed 
to  reside  in  her),— and  in  transfir  of  power 
a  privilege  of  reply  continues  to  the  end  of 
the  situation  of  aeclaration,  as  has  been  de- 
monstrated in  the  beginning  of  this  chapter. 
And  if  the  woman,  hear  the  declaration, 
respect  is  had  to  the  situation  in  which 
she  hears  it ;  but  if  she  should  not  hear  it, 
respect  is,  in  that  case,  had  to  the  situation 
in  which  she  is  informed  of  it,  because, 
although  Amir-ba-Yed,  or  liberty,  be  a 
transfer  of  power  to  execute  divorce,  yet  the 
property  of  suspension  is  also  allowed  to 
^  Azkt  in  it,  as  it  18  a  suspension  of  the  event 
^^pf  diTaroe  npon  the  act  of  the  wife  in  pro- 


nouncing it,  and  hence  it  comprehends 
things,  a  transfer  of  power,  and  a  su8| 
sion ;— in  the  sense  oi  a  suspension,  it  < 
tinues  in  force  beyond  the  Mailis,  or  conti 
ance  of  the  situation  of  declaration,  to 
Mailis  or  situation  in  which  the  woi 
understands  or  is  informed  of  it,  where 
is  absent,  or  in  the  sense  of  a  transfei 
power,  it  is  annulled,  on  her  rising  from '. 
seat,  where  she  is  present ;  but  the  situtfe 
of  the  husband  is  not  re^rded,  becanae  t 
suspension  is  absolute  with  respect  to  Mi 
contrary  to  a  case  of  sale,  as  in  that  the  d 
claration  of  sale  does  not  remain  infbn 
beyond  the  Majlis  of  declaration,  since  is 
sale  the  Majlis  or  situation  of  the  seller  J 
regarded  as  well  as  that  of  the  purchuer 
and  the  retraction  of  the  seller,  at  any  till 
previous  to  the  consent  of  the  purchaNr,! 
admitted,  as  sale  is  merely  a  transfer  i 
property,  in  which  suspension  is  not  at  al 
understood ;  now  since  it  appears  that  4i 
situation  of  the  wife  alone  is  regarded,  ad 
not  that  of  her  husband,  we  must  recoDai 
that  her  situation  may  be  altered  in  vaiioi 
ways,  sometimes  by  removal  from  one  plai 
to  another,  and  sometimes  by  her  employiil 
herself  in  any  other  matter,  as  was  previous 
stated. 

But  it  is  annulled  on  the  instant  ofh 
rising  from  her  seat. — The  option  of 
woman  who  is  left  at  liberty  to  choose : 
annulled  on  the  instant  of  her  rising^ 
her  seat,  as  this  act  proves  rejection,  b 
cause  by  getting  up  the  attention  is  derangi 
and  withdrawn  from  the  present  subjea 
contrary  to  a  case  where  she  delays  answi 
ing  for  a  whole  day,  for  instance,  and  do 
not  rise  from  her  seat,  nor  employ  hen 
in  anything  else ;  for  here  her  option  i 
mains  to  her,  as  a  Majlis  or  situation  is  son 
times  of  a  short  and  sometimes  of  a  io 
duration,  wherefore  her  right  of  option  oo 
tinues  until  such  time  as  something  appei 
sufficient  to  terminate  the  Majlis,  or  to  pro 
rejection.  And  here  it  is  to  be  ohserv< 
that  by  employing  herself  in  anything  e 
is  to  be  understood  such  a  thing  as  is,  in 
nature,  terminative  of  her  situation,  and  i 
any  general  thing. 

It  is  not  annulled  by  a  change  of  poad 
from  a  mere  active  to  a  mere  quiescent  po 
tioti,— If  the  woman  be  standing,  at  1 
period  of  receiving  the  liberty  of  opti 
from  her  husband,  and  afterwards  sit  doi 
her  option  remains,  and  is  not  annulled* 
her  sitting  does  not  imply  rejection,  I 
rather  the  contrary,  since  her  attention 
thereby  more  collected. — And  the  rnle 
the  same  where  the  woman,  being  seat 
leans  upon  a  pillow,  or  having  leaned  up 
her  pillow  (at  the  time  the  husband  speai 
sits  up  without  a  piUow,  because  these  ( 
no  more  than  changes  from  one  mode 
sitting  to  another,  and  do  not  import  rej 
tion  any  more  than  where  a  person  aitti 
upon  one  part  changes  and  sits  upon  anotb 
—Our  author  remarks  that  this  is  the  d 
trine  of  the  Jama  Sagheer,  and  is  mott  i 


sa,  and  witnesscB  are 

Dvcrt  the  husband's  denial 

ct;   and   henoe    oeithcr  of  these 
preued  on  her  part  b  a  proof  of 


oel-littor,  and  stop  the 
id'a  oUer  of  liberty,  still  the  right 
i«  not  aonulled :  bat  if  she  pro- 
ber jotirnej-,  it  is  annulled,  be- 
{oin^  on  or  ttoppin^  of  the  animal 
«  with  those  acts  in  the  woman, 
OUOQS  depend  upon  the  rider. 
or  ship  is  the  same  as  a  house,  as 
ng  OD  of  the  ressel  the  woman's 
not  annulled,  because  its  motion 
■Iways  depend  upon  the  person 

Section  III. 
Of  Matkeeat,  or  Will, 
man  empoviers  his  wife  to  dicorce 
exyrtt*  terms,  the  dicorce  which 
recertible.— If  a  man  say  to  his 
rorce  yourself,"  not  haviDK  any 
intention,  or  intending  one  divorce, 
iman  reply,  "  I  have  divorced  my- 
i|{le  divorce  reversible  takes  place ; 
were  to  say,  "I  have  given  three 

Ihreo  accordingly  take  place, 
1  ia  the  intention  of  the  husband  : 

of  this  is  that  divorce,  being  a 
preaaion,  takes  place  in  the  lowest 
at  aa,  Uke  other  generic  uotmi,  it 
••  to  the  whole,  en  intention  of 
rwi  is  admitted :  and,  where  there 
ienlar  intention,  a  single  divorce 
takes  plaoe,  beoiuse  the  power  of 
deUfated  to  the  wife  in  express 
•xpresB  divorce  occasions  a  divorce 
—If  the  husband  should  in  thii 

I  tvn  ilIimrnDii   it   ii  nnt   «AmitiaA 


case  a  divorce  reversible  only  would  take 
place:  contrary  to  a  reply  of  option,  for  if 

'     '« answer,  "I  have  chosen  myself,'' 

le  whatever  would  take  place,  as 
these  words  are  not  of  the  same  nature  with 
divorce,  for  which  reason  it  is  that  if  a  man 
y  to  his  wife,  "  1  have  chosen  yon," 
<e  !  "  intending  divorce,  no  divorce 
whatever  takes  place;  and  in  like  manner, 
if  the  woman  were  to  speak  first,  saying, 
"1  have  choaen  myself,"  and  her  husband 
reply,  "  1  have  eonsented,''  no  divorce  what- 
ever takes  place :  yet  it  is  an  universally 
received  doctrine,  that  if  the  woman  say,  "I 
have  chosen  myself,'' in  reply  to  a  delegation 
of  option,  divorce  takes  place ;  but  the  words 
of  the  husband  in  the  present  case,  namely, 
divoTOB  yourself,"  is  not  a  deli^gation  of 
option,  and  hence  the  reply  of  the  woman, 
as  above  stated,  "  I  have  chosen  myself,"  ia 
nugatory. 

It  is  recorded,  as  an  opinion  of  Haneefa, 
that  in  the  present  case  divorce  does  not  take 
place  from  the  replv  of  the  wife,  "I  have 
separated  myself,  oecause  the  woman  acta 
contrary  to  the  power  vested  in  her,  by 
taking  upon  her  to  pronounce  a  thing  diffe- 
rent from  that  delegated  to  her  by  her  hus- 
band, as  the  expression  "separated"  is 
different  from  divorce,  the  one  being  implica- 
tive aod  the  other  ripress ;  and  the  husband 
delegated  express  divorce  only. 

The  power,  when  thus  granted,  cannot  be 
retracted. — If  a  husband  say  to  his  wife, 
"  divorce  yourself,"  he  is  not  at  liberty  to 
retract,  as  his  expression  involves  a  vow,* 
because  he  has,  in  this  instance,  suspended 
divorce  upon  the  execution  of  it  by  hia  wife, 
and  a  vow  is  an  obligatory  act,  for  which 
reason  a  man  is  not  ulowed  to  recede  &om 
it.  If,  however,  the  woman  rise  from  her 
sPflt.  or  rptnnvn  from  the  nlace.  the  words  of 
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« vvwwiswion  of  nflrency,  whirh  is  not 
^;  !.»  pl:iiv,  and  may  he  therot'oro 
'  V   till'  constituent  wlionever  lie 


.  v« 


*  That  is  to  say,  after  being:  thus  em- 
powered, she  stands  as  a  principal  in  the 
execution  of  divorce,  and  not  as  an  af^^nt ; 
■ad  a  commission  of  agency  may  be  annulled 
it  pleaaine,  whereas  the  power  devolved  to 
aiuittier  to  act  aa  a  pxinoipial  cannot  be  so. 


I-  fill///  f*r  granti'd  gmrniUi/.-  ly 
.  -.vA  N:»y  tti  his  wife,  **divunH?  yourself 
w  X  Ml  pK'jiM',"  hIic  is  at  liluTty  to  divorce 
■ ,.  I  isluT  ujMm  the  spot  or  at  any  future 
r.'-.»l.  Uvainic  the  word  trhvn  extends  to 
,"  \^'^.'■^>\  and  hence  it  is  the  same  as  if  he 
\»x  -x  i»»  Miy,  **  divorce  yourself  at  whatever 
\Mtt,>  \ttti  like." 

\x  \  mail  wiy  to  another,  "divorce  my  wife," 

Oi,^  |M  I'Miii  thus  addressifd  may  divorce  her 

,utirr  ii|K»n  the  sfKit  or  at  any  otlier  time, 

,iuil  till'  liiisband  may  also  retract,  l)ecausc 

till.  iH  a  commission  of  a^^ency,  an<l therefore 

\i  not  absolute,  nor  restricted  in  ])oint  of 

i.liUM- :  contrary  to  wliere  lie  ^ays  to  his  wife, 

''  ilivorce  yourself,"  this  being  a  transfer  of 

|Hi\\ir,  not  a  commission  of  agency,*  as  the 

uoiiiaii  thus  addressed  acts  from  hersti'lf  and 

III  it.   I'rom  another.      Hut  if  a  man  say  to 

another,  "divorce  such  an  one  my  wife," 

(aililiiig)  **  if  you  please,"  the  man  is  em- 

I lowered  to  divorce  the  wife  upon  the  spot 

only  :  and  here  the  husband  cannot  retract. 

/illVr  suys  that  this  and  the  prccedinc' 

CUM'  are  alike,  the  addition  of  "  if  you  please  ' 

in  the  one  instance,  or  the  omission  of  it  in 

the  other,  making  no  ditlerence,  because  the 

iMThon  so  comniissiontd  afterwards  acts  from 

11  is  own  will,  like  an  agent  in  sale,  to  whom 

it  may  have  been  said,  **  si-U  this  thing,  if 

you  please." — The  argument  of  our  doctors 

18  that  the  words  of  the  husband  are  a  transfer 

of  power,  as  he  suspends  the  divorce  upon 

the  will  of  the  person  whom  he  addres^>e8, 

and  he  is  the  principal  who  acts  fr(»m  his 

own  will ;  divorce,  moreover,  admits  of  sub- 

pmsion,  whereas  sab?  dt)es  not. 

A  in'fa  impowmd  to  give  Iwravlf  three 
(Uvirrr.v.s  may  givv  herself  nue  lUrorce, — If  a 
man  say  to  liis  wife,  "give  yourself  three 
divorces,"  and  she  give  herself  one  divorce 
onlv,  it  takes  place  accordingly,  because, 
having  been  emi.H»wered  so  far  as  three 
divorces,  it  necessarily  follows  that  she  is 
enabled  to  give  a  single  one. 

Itut^  ichvn  empmrervd  to  gire  herself  one 
th'roree  onh/^  she  cat  wot  gire  herself  three,— 
If  a  man  say  to  his  wife,  "divorce  yourstilf 
onc<',**  and  she  give  herst^lf  three  divorces,  I 
nothing  whatever  takes  place,  according  to 
Ifanecfa. — The  two  disciples  say  that  a  single 
divorce  takes  place,  because  the  woman  has 
done  that  to  which  she  was  empowered, 
together  with  that  to  which  she  was  not  em- 
powered ;  and  hence  it  is  analogous  to  a  case 
in  which  a  husband  says  to  his  wife,  "  I  n".- 
pudiate  you  by  a  thousand  divorces"  where 


three  divorces  take  place,  because  he  In 
pronounced  tliat  to  which  he  is  empowaii 
along  with  that  to  which  ho  is  notempownri; 
consequently  the  former  takes  effeet,  battb 
lattiT  is  nugatory ;  and  so  likewise  in  tb 
present  case.-  -The  argument  of  Hanee&ii 
that  the  wife  has,  in  this  case,  attcmiited  li 
do  an  act,  the  power  of  doing  which  iiHHl 
been  delegat^Hi  to  her  bj  her  husband,  oi 
hence  she  appears  to  divorce  hersdfi  M . 
and  not  in  reply  to  the  desire  expnoedlf : 
him,  as  he  has  empowered  herso&niflji 
divorce  only,  and  between  three  divoiwiBiJ 
one  there  is  a  contradiction,  the  word  (h*'^; 
expressing  a  compound  number,  ind  oM  > 
single  unit :  contrary  to  where  a  n»n  (J  | 
nounces  a  thousand  divorces  upon  his  m^ 
as  here  three  take  place,  because  he  I'^M' 
consequence  of  the  desire  of  another:-*!*! 
contrary  also  to  the  preceding  ease  ^■ 
where  the  husband  desires  his  wife  to  ff* 

Siidiate  herself  by  three  divorces,  and** 
<*clart»8  one  only),  for  hero  one  divorce  ti* 
place  on  account  of  her  being  esipoweredtf 
far  as  three;  whereas,  in  the  present M 
she  is  not  empowered  so  far  as  tfaiee,Hl 
having  acted  contrary  to  the  power  vested B 
her,  what  she  does  is  nugatory. 

J\  'here  the  trife's  reply  disagrees  fcW  fti 
hushamrs  declaration  ui  res^tect  to  the  tutui 
of  the  dirorce,  it  takes ^lace  aec<trding to^ 
(leelaratiottf  not  aceordtng  to  her  r«7»/y.— ll 
a  man  desire  his  wife  to  repudiate  hersdf  Iff 
a  reversible  divorce,  and  she  divorce  haia 
irrever-iibly,  or  the  contrary,  that  modecf 
divorce  takes  place  which  was  desired  by^ 
husband :  thus,  if  a  man  say  to  his  wile, 
"  give  yourself  one  divorce  reversible,''  sod 
she  reply, "  1  have  given  myself  a  divorce  irre- 
versible," a  divorce  reversible  takes  place, 
because  the  woman  has  declared  a  divorce  m 
express  terms,  but  with  an  additional  descrip- 
tion, and  the  latter  is  nugatory,  as  beii^ 
contrary  to   the   desire   expressed   by  the 
husband ;  but  the  former  (which  is  m  iti 
nature  reversible)  takes  place,  as  being  in 
conformity  to  the  husband's  di^sire :— and, 
on  the  other  hand,  if  the  husband  say  to  hii 
wife,  "give  yourself  one  divorce irrevcrsiUe,** 
aiid  she  reply,    "  I  have  given  myself  a 
divorce  reversible,"  a  divorce   irrcversiUe 
takes  place,  because  the  description  of  rever- 
sibility attached  to  the  divorce  by  the  wife  if 
nugatory,  since  the  husband,  having  himself 
afiixed  a  description  to  it,  does  not  reauire 
more  of  his  wife  than  simply  divorce,  witiiout 
any  description ;  hence  it  is  the  same  as  if 
she  had  pronounced  the  divorce  itself  in  a 
defective  w  ay  :  thus  the  divorce  takes  place 
under  whatever  description  may  have  been 
affixed  to  it  by  the  husband,  whether  re- 
versible or  irreversible. 

Where  the  jxttcer  is  conditional  upon  the 
pleasure  of  the  tcifej  it  is  annttlM  by  her 
reply  disaccording  tctththehubancTs  declara- 
tion,—If  a  man  say  to  his  wife,  "divorce 
yourself  thrice,  if  you  please,"  and  she  gire 
herself  one  divorce,  no  effect  whate^'er  id- 
lows,  because  the  meaning  of  hia  words  ii 
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say  to  liis  wife ,  **  you  are  divorced  whereyer 
you  please,**  yet  the  woman  cannot  divorce 
herself  bat  in  that  place;  and  if  she  rise  from 
her  place  before  she  pronounce  it,  her  will  is 
not  regarded  afterwfu*ds,  because  the  words 
wherever,  or  wheresoever,  are  adverbs  of 
place,  and  divorce  has  no  connexion  with 
place ;  the  word  wherever  is  therefore  nuga- 
tory, and  the  will  only  remains,  which  is 
confined  to  the  precise  place :  contrary  to  the 
case  of  time  (that  is,  where  the  husband  says, 
"  when  you  please  **),  to  which  divorce  has  a 
relation,  as  it  may  take  place  at  one  time  and 
not  at  another,  and  hence  the  mention  of 
time  in  divorce  is  regarded,  whether  it  be 
particular,  as  "you  are  divorced  to-morrow ;" 
or  general,  as  **  you  are  divorced  when  you 
please." 

If  a  man  say  to  his  wife,  *'  you  are  divorced 
how  you  please,"  and  she  remain  silent,  a 
divorce  reversible  takes  place,  whether  she 
be  desirous  or  not :  or,  if  she  break  silence, 
and  say,  **  I  am  desirous  of  one  divorce  re- 
versible," and  the  husband  reply, "  such  also 
is  my  desire,*'  divorce  takes  place  accord- 
ingly, because  a  conformity  is  established 
between  the  will  of  the  wife  and  the  inten- 
tion of  the  husband ;  but  where  the  wife 
desires  three  divorces,  and  the  husband  only 
one  divorce  irreversible,  or  the  contrary,  a 
divorce  reversible  takes  place,  because  her 
act  is  rendered  nu^tory  by  the  non-con- 
formity of  her  will  with  that  of  her  husband, 
and  his  words  (viz.  "you  are  divorced"),  re- 
main, which  are  effective  of  a  divorce  rever- 
sible :  but  if  the  husband  have  no  particular 
intention,  the  will  o^  the  wife  alone  is  re- 
garded, insomuch  thatTwhether  she  desire  three 
divorces,  or  only  one  irreversible  divorce,  it 
takes  place  accordingly,  in  the  opinion  of  our 
modern  doctors,  as  this  is  what  a  right  of 
option  requires. — The  compiler  of  ^e  Hedaya 
observes  that  Mohammed,  in  the  Mabsoot, 
says  that  the  taking  place  of  one  divorce  in- 
dependent of  the  will  of  the  wife,  as  above,  is 
the  doctrine  of  Haneefa ;  but  that,  with  the 
two  disciples,  divorce  does  not  take  place  so 
long  as  the  woman  does  not  divorce  herself ; 
thus  she  has  her  option  of  either  one  divorce 
reversible  or  irreversible,  or  of  three  divorces : 
and  the  same  difference  of  opinion  subsists 
with  respect  to  manumission  ;  that  is  to  say, 
if  a  master  say  to  his  slave,  *'  you  are  emanci- 
pated how  you  please,"  the  slave  is  free  upon 
the  instant,  according  to  Haneefa  \  whereas, 
according  to  the  two  disciples,  he  is  not  free, 
so  long  as  he  is  not  desirous  of  oeing  so. — The 
argument  of  the  latter  is  that  the  husband 
has  delegated  to  his  wife  a  power  to  effect 
divorce  upon  herself  under  whatever  descrip- 
tion she  pleases,  whether  a  single  divorce  re- 
versible or  irreversible,  or  three  divorces ; 
and  hence  it  is  indispensibly  requisite  that 
the  divorce  itself  be  also  suspended  upon  her 
will,  so  that  a  will  shall  be  confirmed  to  her 
in  all  circumstances,  that  is,  both  before 
carnal  connexion  and  after  it ;  for,  if  the 
divorce  itself  were  not  suspended  upon  the 
will  of  the  wife,  it  would  foUow  that  the  wife 


could  have  no  will  with  respect 
description  of  the  divorce  before  caj 
nexion,  as  before  consummation  sh 
give  herself  three  divorces,  since  in  i 
the  wife  becomes  irreversibly  repud 
a  single  divorce  before  the  passini 
Edit,  and  no  longer  remains  a  si 
divorce.— 'The  argument  of  Haneefi 
the  word  "how  implies  a  requi 
description ;  now  delegation  of  the 
tion  of  a  thing  requires  the  existeno 
subject  of  it,  and  divorce  caniu 
existence  but  by  takinf^  place. 

Ip  a  man  say  to  his  wife,  "  you  are  ( 
by  as  many  as  you  please,"  or  "  byn 

E lease,"  she  is  empowered  to  divorce 
y  whatever  number  she  pleases,  as 
pression  as  many  as  and  what  are  m 
relation  to  number ;  and  hence  the  1 
appears  to  have  delegated  a  powe 
woman  with  respect  to  whatever  nui 
may  approve.    If,  however,  she  rise 

Slace  oefore  pronouncing  any  div 
elegation  is  void;  or  if  she  reject,  h 
tion  is  final,  because  this  sort  of 
delegation  does  not  argue  or  admit : 
tion  of  the  act ;  and  the  address  im; 
thing  required  to  be  immediately  del 
upon,  consequently  demands  on  in 
answer. 

If  a  man  say  to  his  wife, "  divorce 
what  you  please,  out' of  three,"  sb 
powered  to  give  herself  one  or  two  < 
but  not  three,  according  to  Hanee 
two  disciples,  on  the  contrary,  main 
she  may  give  herself  three  divorces, 
dined. — The  arguments  on  both  f 
drawn  from  the  Arabic. 


CHAPTER  IV. 

OF  SIVOBCE   BY    TAMEEN,    OK   COm 

VOW. 

Definition  of  the  term  Yameen  wit 
to  divorce,-^BY  Yameen  is  here  ur 
the  suspension  of  divorce  upon  a  circi 
which  Dears  the  property  of  a  condi 
this  suspension  is  termed  Yameen, 
Yameen,  in  its  primitive  sense, 
strength  or  power;  and  the  suspei 
motive  to  the  suspender  tp  be  stro: 
avoidance  of  the  condition,  in  such  i 
that  he  may  not  be  subjected  to  ti 
quence  or  penalty,  which  is  divorce  < 
mission. 

Divorce^  pronounced  with  a  refer 
future  marriage,  takes  place  upon  t 
renee  of  such  marriage. — Where  a 
fcrs  or  annexes  divorce  to  marriage 
suspends  it  upon  marriage),  by  sayii 
strange  woman,  "if  I  marry  you, 
divorced,'*  or  by  declaring  "any 
whom  I  may  marry  is  divorced,"  in 
divorce  takes  place  on  the  event  of  si 
riage. — Shafei  maintains  that  dive 
not  take  place,  the  prophet  hariiig 
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?oroe  antecedent  to  marriage. — 
it  of  our  doctors  is  that  the 
ivorce  to  marriage  is  a  Yatneen, 
,  as  appears  from  its  containing 
nd  a  oonse^iaence,  and  present 
not  reouisite  to  its  propriety, 
livorce  aoes  not  take  place  unnl 
3e  of  the  condition,  at  which 
hority  necessarily  takes  place; 
which  it  answers,  before  the 
-  the  condition,  is,  that  it  re- 
wer  from  marrying  that  woman, 
ig  in  the  expression  is,  "  I  will 
a,  or,  if  I  do,  you  are  diTorced.*' 
;  to  the  saying  of  the  prophet 
'ei,  it  goes  to  the  prohibition  of 
ivorce  only,  and  not  of  that 
»ended  upon  the  occurrence  of  a 
le  event. 

he  occurrence  of  any  other  cir- 
\  which  it  may  he  conditionally 
[f  a  man  annex  divorce  to  a 
nfied,  by  saying  to  his  wife,  "  if 
s  house  you  are  under  divorce," 
ikes  place  upon  the  occurrence 
tion.  This  is  universally  adr 
3  learned,  because  of  the  exis<p 
matrimonial  authority,  at  the 
lusband's  declaration;  and  it  is 
this  declaration  remains  in  force 
lition  be  accomplished. 
he  pronounced  during  an  actual^ 
-ence  to  an  eventual^  possession 
—But  the  annexing  of  divorce 
s  not  lawful,  unless  the  vower 
thorized  at  the  time,  or  annex 
future  possession  of  authority ; 
ispensaoly  requisite  that  the 
,  thing  of  probable  occurrence, 
t  the  apprehension  of  it  may 
the  fears  of  the  vower,  and  that 
;>erty  of  Yaraeen  (viz.  restraint 
rehension  of  penalty),  do  really 
time  of  declaring  the  condition, 
ler  of  present  authority,  or  of  a 
I  future  authority. 
. — What  is  now  said  appears  to 
e  doctrine  advanced  in  the  pre- 
of  a  man  annexing  divorce  to 
sayingto  a  strange  worn  an,  "  if 
jou  are  divorced,"  for  in  that 
either  in  present  authority,  nor 
}x  divorce  to  the  future  posses- 

Jthough  he  dees  not  annex  the 
1  existing  right,  yet  he  annexes 
ise  of  a  right  which  may  exist, 
rriage  *),  and  annexation  to  the 
same  as  to  the  ri^ht  itself,  be- 
former  the  latter  is  involved. — 


1  say  to  a  strange  woman, 


(( 


if 


ich  an  house  you  are  divorced," 
wards  marry  her,  and  she  then 
id  house,  divorce  does  not  take 
le  in  this  case  he  is  neither  in- 
any  present  right,  nor  does  he 

» being  the  cauBe  of  the  right  to 


annex  the  divorce  either  to  a  future  right  or 
to  the  cause  thereof. 

Five  conditional  particles  of  various  effect. 
— The  conditional  particles  are  as  follows, 
viz.:  **if."  "when,*^  "whenever."  "when- 
soever," and  "as  often  as."-^!  these  the 
particle  "if"  is  solely  conditional;  in  the 
use  of  the  others  condition  is  implied.— And 
under  the  four  first  of  these  expressions, 
upon  the  condition  being  fulfilled,  the  Ya- 
meen,  or  vow,  is  completed,  and  no  longer 
exists ;  that  is  to  say,  if  the  condition  should 
again  occur,  the  i)enalty  is  not  incurred  a 
second  time,  because  the  words  above  men- 
tioned do  not  involve  all  future  acts  of  the 
lidnd  expressed  in  the  condition,  nor  do  they 
demand  a  rei>etition  of  the  penalty;  and 
hence,  where  the  act  which  constitutes  the 
condition  is  once  found  to  occur,  the  condition 
is  fulfilled,  and  no  longer  remains ;  and  the 
vow  does  not  continue  in  force  without  the 
condition;  but  from  this  rule  must  be  ex- 
cepted the  expression  "  as  often  as,"  which 
applies  universally,  and  such  being  the  case, 
it  IS  requbite  that  the  penalty  be  repeatedly 
incurred;— in  every  case,  therefore,  where 
divorce  is  the  penalty  derived  from  the  use 
of  "as  often  as,"  it  repeatedly  takes  place 
upon  the  recurrence  of  tne  condition. 

If  a  man  say  to  his  wife,  "you  are  divorced 
as  often  as  you  enter  the  house,"  and  she 
enter  it  three  times,  and  then  marry  another 
man,  and  afterwards  again  marry  her  first 
husband,  and  the  condition  should  then 
occur,  divorce  does  not  take  place,  as  no 
penalty  remains  on  account  oi  its  having 
oeen  completely  incurred  in  the  three 
divorces  which  •  followed  the  repetition  of 
this  act  in  the  first  marriage ;  and  as  the 
continuance  of  a  Yameen,  or  conditional 
vow,  depends  upon  the  continuance  of  the 
conaition  and  the  penalty,  when  these  no 
longer  remain  the  vow  discontinues  also. 

If  the  words  "  as  often  as"  be  introduced 
in  reference  to  marriage,  by  a  man  saying, 
"  as  often  as  I  marry  any  woman  she  is 
divorced,"  divorce  takes  place  upon  every 
instance  of  his  marrying  afterwarcls,  though 
he  should  marry  the  woman  a  second  time, 
after  her  having  been  in  the  interim  married 
to  another,  because  here  the  penalty  is  re- 
ferred to  the  power  he  possesses  of  divorce, 
which  is  a  consequence  of  marriage ;  and  as 
this  power  is  not  restricted  to  any  particular 
instance,  but  invariably  accompanies  every 
marriage,  it  follows  that  the  penalty  must 
take  place  upon  every  occurrence  of  the  con- 
dition. 

A  conditional  vow  of  divorce  is  not  an- 
nulled hy  the  extinction  of  property.-—^ 
CONDITIONAL  VOW  of  divoTce  is  not  annulled 
by  the  extinction  of  the  right ;  that  is,  if  a 
man  say  to  his  wife,  "you  are  divorced, 
when  you  enter  this  house,"  and  he  after- 
wards give  her  one  or  two  divorces,  and  her 
Edit  be  completed,  the  force  of  the  vow  stiU 
continues  under  the  extinction  of  right  oc- 
casioned  by  such  divorce ;  because  the  con- 
dition specified,  namely,  her  entrance  into 
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the  house,  has  not  yet  been  accomplished, 
and  thiTofore  still  continues  to  exist ;  and 
the  penalty  remains,  because  of  the  continu- 
ance of  its  subject ;  wherefore  the  vow  also 
c<mtinues  :  thus,  if  tht*  condition  take  place 
during:  the  existenoi'  of  ripht,  the  vow  is  sic- 
comr)li^^hed,  and  divorce  taki-s  place,  because 
of  tiie  wcurrence  of  the  conditiim,  and  1k- 
<:a\mi  the  subject  is  liable  to  the  pi*naltv ; 
and  if  it  occur  under  the  extinction  of  riprfit, 
as  above,  the  vow  is  dr»ne  away,  on  acrouut 
of  the  condition  havinf^:  occun-ed:  but  no 
divorce  takes  place,  because  in  this  case  the 
woman  is  not  a  sul)ject  of  divorce  ;  for  a  sub- 
ject of  divorce  is  a  woman  who  is  a  property 
aceordinpr  to  the  rij^ht  of  marriagii. 

Cast'  of  a  dispute  bifwrcu  the  parties  con- 
verning  the  ty^vurreiwc  of  the  rami  if  ion. — If 
a  husband  and  wife  differ  eoncerninjf  the 
condition,  the  former  asserting:  that  it  had  not 
yet  occurred,  and  the  latter  that  it  had,  the 
declaration  of  the  husband  is  to  be  credited, 
unless  th<'  woman  produce  pnwf  in  su])port 
of  her  allegation,  l)e<'ause  the  husband  is  as 
the  defendunt,  denyintj  the  existence  of  di- 
vorce, and  the  consi-tjuent  extinction  of  his 
riirht;  whereas  the  wife  is  as  the  phiintiff, 
aflirminff  it.  This  relates  to  a  case  where 
the  condition  is  of  such  a  nature*  that  its  oc- 
currence may  be  ascertained  by  other  means 
than  by  the  testimony  of  the  wife  herself; 
but  if  it  l)e  of  such  nature  that  no  evidenci> 
but  her  own  is  competent  to  the  ascertaining: 
of  the  (Mindition,  her  declaration  is  to  be 
orejlitedin  preference  to  that  of  her  husband. 
This,  however,  holds  with  respect  to  herself 
only,  and  not  with  n;spect  to  any  other 
woman  ;  for  if  a  man  say  to  his  wife,  **  upon 
the  coming?  on  of  your  courses  you  arc 
divor(^tKl,  and  also  such  an  one  my  pother 
wife,"  and  the  woman  afterwards  declare  her 
menstruation  to  have  commenced,  divorce 
takes  place  up<)n  her  only,  and  not  upon  the 
other  wife.  This  proceeds  upon  a  favourable 
i'^nstru<;tion.  Analogy  would  sui^g^est  that 
tlivorce  d«»es  not  take  i>lae<*  u]K)n  lier  either, 
because  she  is  in  this  case  in  the  churacttT 
of  plaintiff,  afHnniuf?  the  occmrrencc  of  the 
condition,  and  the  consef|uent  divorce,  and 
the  husband  is  as  the  defendant^  denying ; 
and  the  declaration  of  a  plaintiff  is  not  to  bo 
credited  but  upon  proof ;  but  the  reason  for 
the  more  favourable  construction  of  the  law 
in  this  instance,  is  that  the  woman  is  in- 
quisitor with  respect  to  hersi^lf,  as  the  oc- 
currence of  her  courses  cannot  be  known  but 
throuf^h  hor;  and  hence  her  declaration  is 
credited  on  this  occasion  as  well  as  in  cosc^s 
of  Edit,  or  of  camol  conjunction ;  that  is  to 
say,  if  a  woman,  havin?  been  divorced,  should 
dfimare  that  "her  Edit  having:  passed,  she 
had  then  been  married  to  a  man,  who  hav- 
ing duly  oonsummuted,  hud  then  divorced 
her,  ana  that  her  Edit  from  that  husband 
had  also  elapsed/'  this  her  declaration  is 
credited,  bo  as  to  render  her  lawfid  in  mar- 
riage to  her  lirst  husband ;  and  in  the  siimc 
manner  the  deolaration  of  the  wife  is  credited 
with  xeipeot  to  herself  in  the  prcsontiustauco  ; 


but  it  is  not  so  with  respect  to  the  < 
because  this  one  is  only  in  the  cha 
witness  with  respect  to  the  othe 
declaration  of  a  single  witness  is 
credited,  especially  where  she  is 
siiJipicion,  which  must  be  tlic  C! 
present  instance,  on  account  of  i 
subsistinjr  lu'tween  her  and  the  o 
the  latti-r  being  her  Zirra,  or  fel 
whence  her  di|claration  respectin) 
one  is  not  credited. 

In  the  same  manner,  if  a  man 
wife,  **if  you  be  desirous  that  G 
torment  you  ^ith  hell  fire,  you  an* 
and  this  my  slave  is  free,"  and  she 
am  desirous  of  such  torment,"  or  if 
say,  **  if  you  love  me  you  are  uude 
and  this  mv  other  wife  along  with 
she  rejdy,  I  love  you,'*  in  both  cas 
takes  {)lace  upon  the  woman  who  is : 
in  these  ti-rms ;  but  the  slave  Ls  o 
cipated  in  the  former  instance,  n< 
fellow-wife  repudiated  in  the  latte 
reasons  mentioninl  in  the  preceding 
OnJECTiox. — It  would  ai)pear  tha 
ought  not  to  take  place  in  the  forme: 
instances,  as  the  falsehood  of  the 
reply  is  evident,  since  no  one  can  bo 
desirous  of  h<'ll  lire. 

IvEPLY.— The  falsehood  is  not  c( 
it  is  possible  that  her  hatred  of  her 
may  be  sufficiently  violent  to  indu 
wisn  for  a  release  from  him  at  the 
even  of  infernal  torment*.  Jiut 
standing  that  the  penalty  (to  wit, 
hi  annexed  to  her  ri*ply,  with  rosi»e 
woman,  although  sne  B]x>ak  ial^ 
with  respect  to  the  other  ])erson 
named,  divorce  or  manumission  ai 
annexed,  and  consequently  that  ] 
unaffected  by  it. 

Hide  in  case  of  divorce  suspended 
courses, — If  a  husband  suspend  div( 
the  coming  of  his  wife's  courses, 
"upon  the  coming  of  your  ctnirscs 
divon-ed/'  and  she  afterwards  pei 
signs  of  the  menstrual  discharge,  th 
does  not  take  place  until  the  dischii 
have  continued  for  three  days,  as  tl 
terminates  witliin  a  less  time  is  not 
discharge ;  but  where  the  dischar^ 
tinned  for  three  days,  divorce  is 
from  the  period  of  its  commeneemei 
liuT  if  a  man  say  to  his  wife,  * 
divorced  upon  one  term  of  your 
she  is  not  repudiated  until  she  beci 
from  her  next  suecet-ding  courses, 
Tohr,  or  term  of  purity,  arrive  ; 
by  one  term  of  the  courses  is  to  I 
stood  a  complete  menstruation,  a 
struation  is  not  completed  until  t 
of  the  term  of  purity. 

And  if  he  .say  to  her,  "  you  an? 
when  you  fast  a  day,'*  she  beeomi-s 
on  the  sunst?t  of  the  first  day  on  \ 
fasts:  but  if  he  only  say,  **  you  arc 
when  you  fast,*'  her  divorce  tikes  p 
the  first  time  that  she  begins  a  f; 
proofs  ore  drawn  on  this  occasion 


t  lurtb  tbc  Hon  nrst.  a  single  dive 
»lte  plncp.  and  her  Edit  would  be  _. 
4(d  by  the  birth  of  the  daughter, 
nith  no  other  divorce  could  taku  iilacc 
ml  of  the  birth  of  the  latter,  as  tho 
«i>hment  of  the  mother's  Edit  includea 
ItUdissolntioDoflicr  motiriage,  under 
dirorcc  cannot  t&ko  place  ;  and,  on 
>er  hand,  if  she  broufrht  forth  the 
-'_  first,  tvo  divorces  take  place,  and 
t  it  aeeomplisbed  by  the  birth  of  the 
■r  irhii-h  no  other  divorce  oould  take 
>r  the  same  rvason ;  hence,  in  the 
ance,  one  divorce  onlv  would  take 
id  in  the  Bocund  two  divorceB ; 
>reKnt  cose   the  second  divorce 

*C!vd,   on  account   of  the  doubt  . 

be  matter  is  involved ;  yet  (at  wa« 
obierved}  caution  dictates  that 
oonudered  as  amounting  to  two 

ef  dieoree  lutpended  upon  acU 
t'lBui  of  Jrfquenl  repetition, — '  If 
'Tto  his  wife,  "if  you  converse  with 
lu  Amroo,  you  are  under  three  di- 

■ud  he  aftenvards  give  her  b  sinrte 
.  and  she  become  separated  by  the 
lahment  of  her  Edit,  and  she  then 
■  with  Zeyd,  and  afterwards  again 
^'''ormer  husband,  and  then  coDversc 
''h  Amroo,  the  falls  under  two  di- 
^therwith  the  first. — In  all  threo 
'  Aill'er  maintains  that  on  this  oc- 
^  divorce  whatever  takes  place. — 
LtQay  be  considered  in  four  different 
■"■tBST,  where  both  the  conditions 
^  *it,  converse  with  both  Zeyd  and 
^thin  marria^,  in  which  case  di- 
J*ld  follow  evidently ;— Secondly, 
-q  ciKiditiona  appear  witiiont  mar- 
'^hich  rase  divorce  does  not  take 

reason  of  which  is  also  evident  ;— 


ol  tne  ocnurrence  ol  t lie  first  ci ,  __ 

cause  they  are  botli  (with  respect  to  the  rule 
of  divorce)  as  one  thina,  aiucc  that  divorce 
cannot  possibly  take  place  without  the  con- 
currt-ncc  of  both  of  them.  To  this  our  doctors 
reply  that  the  case  now  under  coiisideratiiin 
is  a  vow,  which,  beinc  an  act  oitecting  the 
maker  of  it,  rests  upon  his  competency  :  now 
the  existence  of  nuuriaire.  at  the  period  of 
susnension  (that  is,  of  making  the  vow),  is 
made  conditional,  in  order  that  the  penalty 
may  to  a  certainty  ensue  at  the  period  of  the 
conditions  apecitied  taking  place ;  and,  in  the 
present  case,  marriage  actually  existing  at 
the  pcriud  of  suapension,  the  vow  holds  good  : 
and  the  existence  of  marriage  ia  olxo  rendered 
conditional  at  the  time  of  the  condition  being 
eompletelyfulfilled,  in  order  that  the  penalty 
may  take  place  within  marriage  ;  oecuuso 
this  penalty  is  divorce,  which  cannot  toko 
place  but  within  marrio^ :  but,  in  the  pre- 
sent ease,  the  time  of  the  occurrence  of  the 
first  condition  is  neither  a  period  within 
which  the  vow  has  any  force,  nor  in  which 
the  penalty  can  take  place  ;  wherefore  that 
interval  is  considered  merely  as  the  time 
of  the  continuance  of  the  vow,  to  which 
the  existence  of  marriags  is  not  abso- 
lutely ncet'ssary,  as  it  depends  upon  the 
vower,  a  vow  being  an  act  peculiarly 
oU'ecting  the  maker  of  it,  as  was  already 
remarked. 

OaM  of  a  manjirst  praniTing  a  amditional 
ditorec,  and  lAen  repudiating  hit  aife  by  two 
•xprftt  dirorccs.— *lf  a  man  say  to  his  wife, 
' '  if  you  enter  this  honse  you  are  under  three 
divorces,"  and  he  afterwards  repudiate  her 
by  two  express  divorces,  and  her  Edit  be 
fulfilled,  and  she  be  afterwards  married  to 
another  man,  and  he  have  carnal  connciioDi 
with  her,  and  divorce  her,  and  she  be  then 
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married  to  her  first  husband,  and  after 
that  enter  the  said  house,  three  divorces 
take  place  UDon  her,  according  to  the  two 
Elders.* — Monammed  says  that  no  more  con 
take  effect  upon  her  than  the  one  divorce 
remaining  after  the  two  which  she  had 
already  received,  as  above;  and  such  also 
is  the  opinion  of  Ziffer.  The  foundation  of 
this  difference,  in  point  of  doc^trine,  is  that  the 
two  divorces  are  held,  by  the  Elders,  to  have 
been  entirely  annihilated  by  the  circum- 
stances of  the  intervening  marriage,  and 
hence  the  first  husband  still  continues  em- 
powered with  respect  to  the  three  divorces 
[conditionally  declared  as  above]  upon  the 
woman  returning  to  him;  contrary  to  Mo- 
hammed and  Ziffer,  who  hold  that  they  are 
not  annihilated,  and  therefore  that  in  such 
event  he  continues  empowered  only  with 
resoeot  to  the  remainder  of  the  three  (as 
shall  be  hereafter  explained).  The  effect  of 
this  difference  of  opinion  appears  in  a  case 
where  a  husband,  having  suspended  one 
divorce  upon  the  circumstance  of  his  wife's 
entering  a  certain  house,  afterwards  repu- 
diates her  by  two  divorces,  and  the  woman, 
after  having  married  another  man,  returns 
to  her  first  husband,  and  then  enters  the 
house,  in  which  case  she  falls  under  the  rigor- 
ous prohibition,  according  to  Mohammed,  the 
two  former  divorces  not  having  been  annihi- 
lated by  the  intermediate  marriage ;  but,  in 
the  opinion  of  the  two  Elders,  she  does  not 
fall  under  the  rigorous  prohibition,  as  they 
conceive  tho  two  former  divorces  to  have 
been  annihilated. 

Or  by  three  express  divorces. — If  a  man 
say  to  his  wife,  "  you  are  under  three  divorces 
if  you  enter  this  house,"  and  he  afterwards 
repudiate  her  by  three  express  divorces,  and 
she  marr^  anotner  man  upon  the  expiration 
of  her  Edit,  and,  after  being  divorced  by  him, 
be  again  married  to  her  former  husband, 
and  then  enter  the  said  house,  no  effect  what- 
ever ensues. — Ziffer  says  that  three  divorces 
take  place,  because  three  divorces  are  sus- 
pended generally  upon  the  condition,  whether 
m  virtue  of  the  right  from  the  present  exist- 
ing marriage,  or  of  that  which  recurs  after 
the  intervening  marriage  with  another ;  and 
the  expression  is  general,  and  not  restrictive ; 
hence,  therefore,  the  occurrence  of  the  three 
suspended  divorces  ma^  still  be  conceived 
possible  after  the  three  divorces  before  given ; 
for  which  reason  the  vow  also  oontinues  in 
force,  as  the  permanence  of  that  is  implied 
in  the  possibility  of  such  occurrence.  The 
arifoment  of  our  doctors  is  that  the  penalty 
does  not  oonsist  of  three  divorces  generally, 
bat  of  the  three  suspended  divorces,  with 
retpeot  to  which  the  husband  is  authorized, 
in  Yirtae  of  the  present  existence  of  marriage, 
because  he  has  imposed  the  vow  upon  him- 
■elf  for  the  purpose  of  determent,  and  it  is 
only  the  three  divorces  therein  mentioned 
wfaidi  can  operate  in  that  way,  not  those 


*  Haneefa  and  Aboo  Yoosaf. 


with  respect  to  which  he  may  be 
by  a  subsequent  marriage,  an  ev 
currence  oi^which  is  not  probable,  i 
beinp:  so  much  against  it;  and  1 
consisting  of  those  three  particul 
being  done  away  by  the  three  d 
consequence  of  which  the  subject 
no  longer  remains^,  the  vow  is 
away:  but  it  would  be  otherwis< 
vow  expressed  as  above,  the  hus 
to  repudiate  his  wife  by  a  single  i 
divorce,  for  there  the  vow  remaii 
because  of  the  permanence  of  its 
Case  of  divorce  suspended  u} 
connexion  with  the  wife. — If  a  i 
his  wife,  *'  when  I  have  carnal 
with  you,  you  are  under  three  divi 
he  aiterwards  have  carnal  km 
her.  divorce  takes  place  upon  the 
such  carnal  connexion  taking  | 
here,  although  he  should  not  ii 
cease  such  connexion,  yet  he  do 
come  liable  for  either  a  tinet  o; 
dower ;  but  the  fine  or  dower  becoi 
tory  upon  him  if,  after  the  shortes 
he  should  a^ain  have  carnal  C4.>nn( 
her.  This  is  analogous  to  a  vow 
respect  to  a  female  slave ;  for  if  a 
to  nis  female  slave,  **  when  I  h 
connexion  with  you,  you  arc  frci 
afterwards  have  carnal  knowled 
she  is  emancipated  on  the  insta 
connexion;  yet  she  has  no  clain 
although  he  should  not  immedia 
but  if,  after  a  cessation,  he  again 
connexion,  she  has  then  a  claim 
This  is  the  doctrine  of  the  Zahir  1 
It  is  reci>rded  from  Aboo  Yoosaf 
is  due  where  he  delays,  although 
not  entirely  retreat  and  again 
connexion,  because  this  amounts 
conjunction  after  divorce  or  eman( 
account  of  his  continuin^r  the 
punishment  is  not  due,  since  th 
only  one  act,  in  which,  as  the  comi 
afibrds  no  cause  for  punishment, 
is  punishment  incurred  by  the  a 
ment  of  it ;  but  yet  the  tine  is  \ 
as  the  commission  of  the  carnal  : 
prohibited  subject  cannot  be  free 
punishment  and  fine.  The  ground 
the  Zahir  Kawayet  determines  in 
is  that  by  Jama  [the  carnal  act] 
stood  the  commencement  of  the 
continuation  is  not  commenoemei 
fore  carnal  connexion  de  novo 
plied ;  contrary  to  a  case  of  ces 
renewal,  because  in  that  case  the 
takes  place  after  divorce ;  but  y« 
this  instance,  punishment  is  nol 
on  account  of  the  doubt  occasio 
unity  of  place   and  of  passion; 


•  Tho  subject  still  remains,  bee 
a  single  divorce,  a  wife  contini 
subject  of  two  other  divorces,  in 
piration  of  her  Edit. 

t  Meaning  the  Akir,  or  fine  of 
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hd  taae,  the  fine  is  incumbent,  as  the 
■ka  of  the  carnal  act  upon  a  pro- 
[  sobject  cannot  be  free  both  uom 
ment  and  fine. 

noMover,  in  the  case  now  recited,  the 
id  had  suspNended  a  reversible  decree 
lis  eommission  of  the  carnal  act,  the 
ft  is  lirtually  reversed  by  his  delay, 
bly  to  Aboo  Toosaf ;  but  if  he  cease 
lain  renew,  it  is  then  reversed,  accord- 
til  the  doctors. 

Section. 

iffia:  that  t«.  Reservation  or  Exception. 

wcCf  with  a  reservation  of  the  will  of 
doet  not  take  place. — If  a  man  say  to 
ife,  "vou  are  divorced  (adding)  if  it 
i  God/  without  any  stop  between,  di- 
does not  take  place,  beicause  the  pro- 
iuui  said,  ^'  where  a  man  makes  a  vow 
▼oroe  or  manumission,  saying,  if  it 
skGod,  he  cannot  be  forsworn;"  and 
because  the  husband  has  here  intro- 
Ithe  words,  **  if  it  please  God,"  in  the 
of  a  condition,  and  hence  the  divorce  is 
1^  upon  the  will  of  God,  and  does  not 
place  until  the  occurrence  of  the  condi- 
Wt  the  will  of  God  not  being  known, 
in?  can  be  decreed  which  is  suspended 
It— And  here,  as  the  suspension  de- 
» the  effect  of  the  preceding  words,  it  is 
jitlQii  that  the  same  follow  them  con- 
^Yt  and  without  pause,  as  in  other 
f  eases :  and  the  words,  '*  if  it  please 
ve  here  said  to  .be  introduced  m  the 
of  a  condition,  llecause  the^  are  not 
>ly  conditional,  as  by  a  condition  is  un- 
od  a  thing  not  at  present  existing,  but 
iture  occurrence  of  which  is  conceiv- 
wherefore  a  thing  now  existing  cannot 
oed  a  condition  ;  nor  a  thing  the  exis- 
f  which  is  impossible ;  and  the  will  of 
of  one  or  other  of  these  descriptions. 
is  it  be  pronounced  with  a  pause 
I  the  divorce  and  the  reservation. — 
is  here  said  proceeds  upon  a  supposi- 
itthe  words,  "if  it  please  God,"  fol- 
\  preceding  words  immediately,  and 
;  separation,  by  a  pause ;  but  if  the 
0uld  first  say,  *'  you  are  divorced," 
lain  a  moment  or  t^'o  silent,  and  then 
f  it  please  God,"  the  virtue  of  the 
words  is  established,  because  in  that 
e  additional  words  come  in  as  a 
>n  from  the  first  words  which  is  not 

man  say  to  his  wife,  "  you  are  di- 
if  it  please  God,"  and  she  die  before 
trance  of  the  latter  words,  divorce 
t  take  place,  because  on  account  of 
»rvation,  **if  it  please  God,"  the 
receding  do  not  stand  or  operate  as  a 
Lpressed. 

TION. — As  death  prevents  divorce, 
x>  say,  as  it  is  on  account  of  death 
orce  cannot  take  place,  it  follows  that 
e  circumstance  in  the  present  case 
«  the  words.  **  if  it  please  GoDj"  and 
prevents  tnem  from   operating  to 


annul  the  first  words  in  their  effect,  and  thus 
it  would  appear  that  on  account  of  the 
woman's  dying  as  above,  the  divorce  should 
take  place  upon  her,  she  not  having  expired 
until  after  the  words,  "  you  are  divorced," 
and  before  the  utterance  of  the  reservation, 
**  if  it  please  God." 

Reply.— Death  operates  to  the  prevention 
of  divorce  on  account  of  ite  cutting  off  the 
subject  of  it;  but  it  does  not  prevent  the 
efiect  of  the  reservation  in  the  present  case, 
as  the  validity  of  reservation  depends  upon 
that  of  the  declaration,  which  rests  upon  the 
husband,  who  is  still  living :  but  it  would  be 
otherwise  if  he  should  die  before  having 
uttered  the  reservation,  as  in  that  case  it  is 
not  added  to  the  precediin^  words. 

Divorce  pronounced  with  an  exception  in 

foint  of  number t  takes  place  accordingly. — 
F  a  man  say  to  his  wife,  you  are  under  three 
divorces  all  but  one,"  two  divorces  take  place ; 
and  if  he  say,  "all  but  two,"  one  divorce 
takes  place ;  for  it  is  a  rule  that  this  figure 
of  speech  termed  Istisna,  is  expressive  of  a 
remainder  from  the  whole  of  a  given  number 
from  which  an  exception  is  made ;  and  this 
is  approved,  because  there  is  no  difference 
whatever  between  a  man's  saying[  (for  ex- 
ample), '*I  owe  such  an  one  nine  Dirms,"  or. 
*'  I  owe  such  an  one  ten  Dirms  all  but  one ; ' 
wherefore  this  mode  of  speaking  by  the  ex- 
ception of  a  part  from  the  whole  is  approved, 
because  it  amounts  to  a  mention,  simply,  of 
what  remains  after  the  exception  is  made,  as 
in  the  present  instance. 

But  the  exception  of  the  whole  from  the 
whole  is  disapproved,  since,  after  exception 
of  the  whole,  nothing  whatever  remains,  the 
mention  of  which  might  be  established ;  and 
hence,  if  a  man  say  to  his  wife,  **  you  are 
under  three  divorces  all  but  three,  the  three 
divorces  take  place  upon  her,  because  the 
exception  of  a  whole  from  a  whole  is  nuga- 
tory,  and  therefore  not  admitted  to  have  any 
effect. 

And  here,  as  in  the  preceding  oases,  the 
exception  is  of  no  effect,  unless  it  be  im- 
mediately connected  with  what  goes  before, 
namely,  the  sentence  of  divorce. 


CHAPTER  V. 

OF  THE  DIVOBCE  OF  THE  SICK.* 

A  wife  divorced  by  a  dying  husband  in- 
herits if  he  die  before  the  expiration  cf  her 
Edit. — If  a  man,  l3ring  on  his  death-bed,  re- 

*  By  the  Mussulman  law,  a  woman,  on  the 
death  of  her  husband,  is  entitled  to  an  in- 
heritance from  his  estate  ;  but  it  is  possible 
that  the  husband  may  sometimes  be  induced, 
from  personal  dislike,  or  other  motive,  where 
he  finds  himself  dying,  to  repudiate  his  wife, 
in  order  to  exclude  her  from  her  right  of  in- 
heritance, in  the  event  of  his  death ;  an  in* 
justice  which  the  rules  and  cautions  laid 
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lu^-att  his  wife  cither  hy  one  irreversible 
^■\oroo  or  by  three  divorccB,  and  die  before 
xh<  expiration  of  her  Edit,  she  is  still  en- 
ii:li«d  to  hi-r  inheritance  from  his  estate :  but 
if'  ho  should  not  die  until  after  the  accom- 
rlishment  of  her  Edit,  she  has  no  claim. 
Shafei  maintains  that  she  is  not  an  mhen- 
trt^ss  in  either  case,  as  the  matrimonial  con- 
nexion, which  was  the  cause  of  her  inheri- 
tance, is  dissolved  by  the  divorce;  whence  it 
is  that  if  this  man  were  to  repudiate  his  wife 
bv  an  irreversible  divorce,  and  she  were  to  die 
Within  her  Eilit,  l>efore  the  decease  of  her 
husband,  the  husband  does  not  inherit  of  her, 
tlio  matrimonial  connexion  which  was  the 
oaus*»  of  that  relationship  which  entitled  |to 
inheritance  no  lonsrer  remaininf^.    To  this 
our  doctors  reply  that  the  niatrimonial  con- 
nexion at  a  time  of  a  mortal  illness  is  a  cause 
nf  inheritance  with  respect  to  the  wife :  but 
where  the  husband  is  aesirous  of  defeatinjr 
tbiri  ripht  by  giving  an  irreversible  divorce, 
iiiH  intention  is  resisted,  by  postponing:  the 
I'llW't  of  his  sentence  of  divorce  to  the  expi- 
rnti«m  of  his  wife's  Edit,  in  order  to  shield 
her  from  injury;  and  such  procrastination  is 
|Mwsil)le,  as  a  marriaRre  is  accounted  still  to 
Mubsist  during  the  Edit,  with  respect  to  vari- 
ous of  its  elfdHsts,  such  as  the  ooli^tions  of 
alimony,  rc»sidencc,  and  so  forth  :  and  hence 
it  may  lawfully  be  accounted  to  continue  in 
force  with  respect  to  the  woman's  inheritance : 
imt,  as  soon  as  the  Edit  is  accomplished,  a 
further  procrastination  is  impossible,  because 
the  marriage  does  not  then  continue  in  any 
shape  whatever.    The  case,  however,  is  very 
different  where  the  wife  happens  to  die  be- 
fore her  husband  (as  mentioned  by  Shafei), 
for  in  this  instance  the  connubial  connexion 
is  not  a  cause  of  inheritance  in  the  husband 
(in  virtue  of  his  right  as  connected  with  her 
property),  because  she  was  not  sick  but  in 
health  at  the  time  of  his  pronouncing  divorce 
and  the  connexion  is  dissolved  with  respect 
to  his  right,  es^cially  where  he   himself 
tiuuiifests  his  desire  that  it  should  be  so,  bj 
pmnounoing  upon  her  an^  irreversible  di- 
vorce ;  sinoo  as  the  connexion  would  be  dis- 
Holved  though  he  were  not  desirous  of  the 
unnulment  of  his  ri^ht,  it  follows  that  it  is 
Ml  where  ho  is  desirous,  k  fortiori.     The 
nifMlii  in  which  the  connexion  may  be  dis- 
nfilviMi  without  the  consent  of  the  husband  b 
l»y  till)  wife,  upon  her  death-bed,  admitting 
tbif  mm  of  her  husband  to  carnal  connexion 
urifl  dying  within  her  Edit,  in  which  case  the 
himlNiiKi  would  not  inherit  of  her,  the  matri- 
iriDiiiai  connexion  with  respect  to  him  becom- 
ing null,  iiotwithstunding  ho  docs  not  consent 
1o  MiHih  annulment. 

t/nhMM  uhr  bf  ih'rorced  at  her  own  request, 
ur  lig  her  own  optioti,  or  for  a  cotnpenaa- 

Atmn  in  Uiin  ohiiptiT  are  intended  to  coun- 

litrHiit  nnd  giianl  ugainHt ;  some  of  them  are 

glwi  flii»iviiHi  Ui  roiinternct  anv  fiaudulent 

^^SuHbm  iKtiwcHin  \\w  wife  and  her  dying 

^^^'^-'t,  to  tlio  prejudice  of  Ida  hcira. 


tion. — If  a  woman  require  he 
who  is  sick,  to  repudiate  her 
versible  divorce,  and  he  accori 
nounce  the  same  upon  her, — or,  : 
her  to  choose,  and  she  choose  hei 
she  procure  divorce  of  him  in  thi 
Khoola,  that  is,  for  a  compensati 
after^'ards  die  before  the  expir 
Edit, — she  does  not  inherit  of  h 
the  only  reason  for  postponing  1 
the  divorce  is  a  regsod  for  her 
destruction  of  which  she  in  thi 
sents.  But  if  she  require  him  1 
her  by  a  reversible  divorce,  ai 
nounce  three  divorces  upon  her,  s 
because  a  reversible  divorce  dc 
solve  the  marriage ;  and  hence  ] 
tion  of  such  a  divorce  does  not 
consent  to  the  destruction  of  her 
In  case  of  any  possible  collus, 
the  parties,  bt/thenusband,  after 
divorce,  acknowledging  himself 
her,  or  bequeathing  her  a  legacy, 
ichatevcr  may  be  of  hast  valtie,  \ 
debt,  or  legacy. — If  a  man,  upon 
bed,  declare  that  he  had  repudia 
by  three  divorces,  at  such  a  tii 
health,  that  her  Edit  had  passe 
confirm  this,  and  ho  afterwards  r 
knowledgment  of  his  being  inde 
in  a  certain  sum,  or  bequeath  hei 
she  will,  in  the  event  of  his  dcc4 
titled  to  that  sum  of  the  three  w 
least,  the  legacy,  the  debt,  or  hei 
heritance  :  that  is  to  say,  if  her 
be  of  smaller  amount  than  the  < 
kgac^,  it  goes  to  her,  and  so  of 
This  is  the  doctrine  of  Ilaneefa. 
disciples  say  that  the  acknowledg 
Quest  are  either  of  them  legal,  ai 
tnat  the  woman  is  entitlcnl  eit 
whole  of  the  acknowledged  deb 
entire  legacy  (provided  that  doe? 
the  third,  or  devisable  proper 
property!),  as  the  case  may  be. 
husDand,  in  conformity  with  the 
of  his  wife,  pronounce  three  di^ 
her  on  his  deatli-bed,  and  afterwai 
ledge  himself  indebted  to  her  i 
sum,  or  bequeath  her  a  legacy,  s! 
case  entitled  to  whatever  is  of 
the  debt,  the  legacy,  or  the  inhe 
cording  to  all,  except  Ziffer,  wh 
she  is  entitled  to  the  whole  b 
exceeding  the  third  of  his  pro; 
the  whole  of  the  debt  acknowledg 
her  right  to  inheritance  being  a 
her  requisition  of  divorce,  the 
to  the  legality  of  the  acknow] 
bequest  (namely,  the  matrim 
nexion),  is  removed.  The  aiyu 
disciples,  with  respect  to  the  for 
that  when  the  husband  and  wi 
specting  his  having  divorced  h 


•  This,  which  is  termed  Sils  1 
explained  in  the  Book  of  Wills, 
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ing  passed,  she  from  that  period  he- 

steuiger  to  hiiQj  and  he  no  longer 
liable  to  suspicion  (that  is  to  say, 
enent  case,  suspicion  of  his  prefer- 
*  before  his  other  heirs,  and  giyinjg 
«  than  her  right,  which  is  mhen- 
vbenoe  it  is  that  his  evidence  to  her 
ge  Lb  credited ;  and  it  is  also  lawful 
to  pay  her  his  Zakat,  or  to  marry 
ffi  or  f<^  her  to  marry  another  man : 
r  to  the  second  case,  as  there  the  Edit 
lains  miacc<Mnplished,  and  the  oon- 
3  of  that  affords  ground  for  such 
D :  now  the  subject  of  suspicion  is  a 
anoe  as  yet  concealed  and  unknown. 
^  the  ground  for  suspicion  is  re- 
uid  not  the  actual  fact  suspected  or 
ded ;  and  as  the  continuance  of  the 
fds  ground  of  suspicion,  the  effect 
ion  IS  established,  namely,  the  in- 
f  acknowledgment,  or  bequest ;  and 
>  IB  established  the  incredibility  of 
Ice  of  husband  or  wife  respecting 
'^ :  as  well  as  the  incredibility  of 

in  respect  to  relations  either  by 
by  marriage:  since  marriage  and 
"«  grounds  of  suspicion.  The  argu- 
laneefa  is  that  suspicion  exists  in 
stance;  in  the  second,  because  a 
•ay  choose  divorce,  in  order  to  open 
«  door  of  acknowledgment,  or  oe- 
that  she  may  receive  more  tnan  her 
beritance ;  and  in  the  first,  because 
appen  that  the  husband  and  wife 
1  a  collusion,  and  agree  to  hold 
r  separation  and  the  completion  of 
in  order  that  he  may  be  enabled 

her,  by  giving  her  more  than  her 
itanoe;  and  the  suspicion  is  con- 
here  the  subsequent  acknowledg- 
equest  appears  to  be  of  more  value 
nheritance,  on  which  account  it  is 

excess  is  rejected,  and  the  rule 
lat  she  shall  receive  the  smallest  of 
the  debt,  the  bequest,  or  the  in- 
— It  is  here  to  be  observed  that 
on  exists  respecting  the  proper 
f  the  woman  s  inheritance,  that 
osted  in  proportion  to  the  whole 
nherited,  according  to  established 
jither  are  Zakat  or  evidence  sub- 
Lspicion,  as  a  husband  and  wife  are 
>wn  to  form  a  collusion  for  the 
»f  enabling  him  to  give  her  the 
«i  his  propjerty,  to  be  bear  evidence 
tter  affecting  her. 
'  pronounced  in  a  situation  of 
U8  off  the  wife  from  her  inherx- 
less  the  danaer  be  imminent  or 
ir  a  husband  being  in  a  besieg^ 
n  an  army,  repudiate  his  wife  by 
>rces,  she  does  not  inherit  of  him 
ent  of  his  death,  although  that 
ippen  within  her  Edit : — but  if  a 
^ed.  in  fight,  or  a  criminal  carrying 
on,  were  in  such  situation  ^  to  pro- 
iree  divorces  upon  his  wife,  she 
rfaero  he  dies  in  that  wav,  or  is 

it  is  a  rule  that  the  wife  of  a  Faar 


(or  Evader*),  inherits  of  him,  upon  a  favour- 
able construction  of  the  law  ;  and  his  eva- 
sion cannot  be  established  but  where  her 
right  is  inseparably  connected  with  his  pro- 
perty, which  is  not  the  case,  unless  he  be  [at 
the  time  of  pronouncing  divorce]  sick  of  a 
dangerous  illness  (appearing  from  his  being 
conlined  to  his  bed,  and  other  symptoms),  or 
in  such  other  situation  as  affords  room  to 
apprehend  his  death :  but  it  is  not  estab- 
lisned  where  he  pronounces  divorce  in  a 
situation  in  which  his  safety  is  more  probable 
that  his  destruction : — ^thus,  a  man  who  is  in 
a  fort  or  town  besieged,  or  one  who  resides 
in  an  army,  cannot  be  said  to  be  in  any  immi- 
nent danger,  the  former  of  these  situations 
being  designed  for  security  aj^ainst  the 
enemy,  ana  the  latter  to  repel  ms  attacks ; 
—whereas  one  engaged  in  fight,  or  carrying 
to  execution,  is  in  circumstances  of  immi- 
nent danger ;  and  consequently  the  evasion 
is  established  in  the  latter  circumstance,  but 
not  in  the  former. — There  are  various  cases 
recorded  corresponding  with  these  at  present 
recited,  and  which  proceed  upon  the  same 
rules. — It  is  to  be  observed,  nowever,  that 
what  is  here  said,  viz.  *'  where  he  dies  that 
way,  or  is  '*  slain,"  shows  that  there  is  no 
essential  difference  between  the  two  cases, 
where  he  dies  in  the  way  mentioned,  or  in 
any  other  way,  the  same  as  a  husband  con- 
fined to  a  sick  bed,  who  happens  to  be 
slain. 

A  conditional  divorce  pronounced  in  sick- 
nessj,  does  not  cut  off  the  wife  from  her  in- 
heritance, unless  the  condition  be  her  own  act. 
— If  a  man,  being  in  health,  say  to  his  wife. 
**  when  the  first  of  such  a  month  arrives 
— (or) — **  when  you  enter  this  house  *'—  (or)  — 
**  when  such  an  one  repeats  evening  prayers" 
— (or)—"  when  such  an  one  enters  this 
house," — "you  are  under  divorce,"  and  the 
thing  mentioned  take  place  at  a  time  when 
he  is  sick,  she  does  not  inherit  of  him  : — 
but  if  he  were  to  make  such  a  condition 
upon  his  death-bed,  she  inherits  in  all  these 
cases  except  one,  namely,  "  when  vou  enter 
this  house.*' — It  is  to  be  observed:  that  the 
suspensions  now  treated  of  are  of  four  dif- 
ferent kinds ; — First,  where  divorce  is  sus- 
pended upon  the  arrival  of  a  specified  time ; 
— Secondly,  where  it  is  suspended  upon  the 
act  of  a  stranger  ;—Thibdly,  where  it  is 
suspeoded  upon  the  act  of  the  husband  him- 
self;—and  Fourthly,  where  it  is  suspended 
upon  the  act  of  the  woman;  and  each  of 
these  again  are  of  two  descriptions ;  one, 
where  the  suspension  is  declared  in  health, 
and  the  condition  occurs  in  sickness ;  the 
other,  where  both  take  place  in  sickness. 
In  the  two  first  instances,  namely  where  the 


•  Meaning  one  who  endeavours  unjustly  to 
defraud  his  wife  of  her  right,  or  oy  some 
means  to  deprive  her  of  it,  that  is  (accom- 
modating the  explanation  to  the  term  used 
in  the  text),  one  who  flies  from  or  evades 
rendering  his  wife  her  right. 
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husband  suspends  the  divorce  upon  the 
ariival  of  a  spi'citied  time,  by  sa^Hng,  *'  when 
the  first  of  such  a  month  arnves  you  are 
undfT  divorce/*  or  where  he  suspends  it 
upon  tlie  act  of  a  stranger,  by  sjiyiup,  "when 
such  an  one  enters  the  house/*  (ur)  "when 
such  an  one-  repeats  eveiiinjf  prayers,'*  if  the 
suspension  and  the  condition  both  occur  in 
sickness,  the  woman  is  entitled  to  inherit  of 
her  husband,  because  his  intention  here  ap- 
pears U)  be  evasion,  from  tlie  circumstance  of 
his  susjiendinfr  divorci?  at  a  time  when  the 
wife's  rl^ht  is  inseparably  connected  with 
his  property  :  but  if  the  suspeubion  take 
place  in  health,  and  the  condition  in  sickness, 
the  woman  does  not  iulierit  of  him. — Zilfer 
says  that  in  this  last  case  also  she  inherits, 
because  whatever  is  suspended  upon  a  con- 
dition takes  place  on  the  occurrence  of  that 
condition,  and  is  then  like  the  fulfilment  of  a 
promise ;  and  ulso,  beeause  in  this  case  di- 
vorce occurs  during  sickness. — The  arf^ument 
of  our  doctors  is  that  the  antecedent  sus- 
pension induces  divorce  at  the  time  of  the 
occurrence  of  the  condition  consec[iientially, 
but  not  designedly,  and  injury  is  not  es- 
tablished but  from  design ;  tlie  act  of  the 
husband,  therefore,  is  not  to  be  set  aside  by 
the  annulment  of  its  effect,  namely,  non-in- 
heritance.— And,  in  the  third  instance  (that 
is  where  the  husband  suspends  the  divorce 
upon  his  own  act),  he  is  considered  as  an 
Evader,  and  the  wi»man  inht?rits^  of  him, 
whether  the  suspension  take  place  in  health, 
and  the  condition  in  sickness,  or  both  occur 
in  sickness ;  and  al:>o,  whether  the  act  be  of 
un  avoidable  or  an  unavoidable  nature  ;  the 
reason  of  which  is,  that  the  husband  on  this 
occasion  evidently  designs  to  defeat  his 
wife's  riglit,  whether  by  the  suspension,  or 
bv  producing  the  condition  during  a  mortal 
illness. 

Objection. — It  would  seem  that  the  hus- 
band is  not  an  evader  where  the  condition  is 
an  act  of  an  unavoidable  nature. 

liKi'LY. — In  tlie  case  now  under  conside- 
ration, although  the  act  of  condition  be  un- 
avoidable by  him,  yet  it  is  in  his  power  to 
avoid  the  suspi'usion  of  divorce  upon  that 
act,  and  hence  his  act  is  set  aside,  in  order 
that  the  woman  mav  not  be  injured. 

Provided  that  act))e  of  au  avoiiiahlv  nature, 
— And  in  the  fourth  instance  (that  is,  where 
the  husband  susi)ends  divorce  upon  an  act  of 
the  wife),  if  the  suspension  and  condition 
both  occur  in  sickness,  and  the  act  be  of 
fiueh  a  nature  as  may  be  avoided  by  the 
woman  (such  as  8i)eaking  to  /eyd,  for  in- 
stance), she  doc>s  not  inherit,  as  she  in  this 
case  consents  to  a  div»>ree  ;  but  if  the  act  be 
of  a  nature  unavoidable  by  her  (such  as  eat- 
in?  and  drinking,  or  prayer,  or  conversing  I 
with  her  parents),  she  is  entitled  to  inherit 
of  her  husband,  as  she  is  compelled  to  the  per- 
formanoe  of  such  acts,  since,  if  she  were  not 
to  perlomi  them^  there  is  fear  of  her  perish- 
ing either  in  thu  world  or  the  next;  and 
cannot  exist  where  she  acts  from 
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neoesaity ;  but  if  the  sufipension 


take  place  in  health,  and  the  condition  is 
sickness,  and  the  act  be  of  a  nature  avoid- 
able by  the  woman,  she  does  not  inherit,  fv 
I  evident  reasons.  And  where  the  act  is  of  aa 
!  unavoidable  nature,  the  rule  is  the  sane, 
I  with  Mohammed  and  Ziffer  (that  is,  she  doei 
not  inherit),  because,  on  this  occasion,  M 
act  appears  on  the  part  of  the  husband,  after 
the  connexion  of  tne  wife's  right  with  In 
property.— With  the  two  Elders,  on  the  cm- 
trary,  she  does  inherit,  because  the  husbud 
in  this  case  obliges  her  to  the  commission  cf 
that  act,  and  for  that  reason  the  act  becoDM 
his  own,  she  being  only  as  his  instnuneot; 
as  in  a  case  of  compulsion,  a  oompellee  bcisf 
one  who  is  straitened  between  two  things,  is 
which  pn>dieament  the  wife  here  standi, 
since,  if  she  perform  the  act  of  oonditioi, 
she  sustains  the  injury  of  divorce,  and  if  sha 
refrain  she  is  in  danger  of  perishing  eit^ 
here  or  hereafter. 

Where  recovery  intervenes  between  a  nrk- 
hed  divorce  and  the  death  of  the  husband,  tkt 
tcife  i>  cut  off  from  inheritance, — iFamn 
pronounce  upon  his  wife  three  divorces  ii 
sickness,  ana  afterwards  recover  his  hodtk 
but  happen  to  die  before  the  expiration  of 
her  Edit,  she  does  not  inherit. — Zitfer  sap 
that  she  inherits,  because  the  husband  n 
this  case  appears  to  have  intended  evaaoa; 
but  to  this  our  doctors  reply  that  theiiek- 
ness  in  which  divorce  was  pronounced  havinf 
been  removed  by  the  intermediate  recoveiy 
of  health,  the  last  sickness  which  follovii 
is  the  same  as  health,  whence  it  appears  tint 
her  right  is  not  connected  with  his  property, 
and  then; fore  the  husband  is  notanevadier 
in  divorcing  her. 

And  80  also  irhere  her  aj^ostacy  intertewet, 
—  If  a  sick  person  pronounce  three  divofoa 
upon  his  wife,  ana  she  afterwards  aposta- 
tize from  the  faith,  and  again  return  to  it, 
and  the  husband  then  die  before  the  expi- 
ration of  her  Edit,  she  does  not  inherit  d 
him. 

lint  not  ichere  her  incest  interrenet.—lT^ 
however,  she  were  not  to  apostatize,  bnt 
should  admit  the  son  of  her  husband  to  eu- 
nal  connexion,  she  inherits. — The  differeoM 
between  those  two  cases  is,  that  by  apostaty 
her  capacity  of  inheritance  is  acstroved; 
whereas,  by  admitting  the  son  of  herlHi^ 
band  to  the  commission  of  the  carnal  act  it 
is  not  so,  for  although  this  renders  hcT  pro- 
hibited to  her  husband,  yet  it  does  not  for- 
bid her  competency^  of  inheritance,  since  iirj>- 
hibition  and  inheritance  may  be  unitea  in 
the  same  person  (as,  for  instance,  in  a  mother 
or  a  sister),  wherefore  she  inherits  in  this 
case :  but  it  would  be  different  if  she  were 
to  admit  the  son  of  her  husband  to  carnal 
connexion  during  the  existence  of  mar- 
riage, because  separation  is  the  consequence, 
whence  it  appears  that  she  consents  to  the 
destruction  of  the  matrimonial  oonnexiooi 
which  is  the  occasion  of  her  inheritance, 
whereas,  if  she  admit  the  son  of  her  husband 
to  carnal  connexion  after  the  latter  having 
pronounced  three  diToroes  upon  her,  pfo- 
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Ml  is  not  established  bv  that  act  as  it 
Bcn  already  established  by  divorce. 
WT€  occiuianed  by  the  slander  of  a 
hnuband  does  not  cut  off  his  wife  from 
keritance. — If  a  man,  being  in  health, 
V  bis  wife,  that  is,  accuse  her  of 
sj,  and  afterwards  make  asseveration 
ting  the  same  on  his  death-bed,  she 
ta  of  him. — Mohammed  says  that  she 
ot  inherit :  but  if  the  slander  be  also 
ed  upon  his  death-bed,  she  inherits, 
in^  to  all  our  doctors. — The  reason  of 
that  the  shmder  amounts  to  the  sus- 
n  of  ^voroe  upon  a  thing  unavoidable 
)  woman,  as  it  constrains  her  to  oppo- 
*  that  she  may  remove  from  herself 
uidal  of  the  imputation. 
i  so  also  of  a  aeath-bed  divorce  occa- 
f  by  an  Aila. — If  a  man  make  an 
'  or  vow  of  abstinence,  from  his  wife, 
^  health,  and  she  become  divorced,  in 
luence  of  it  when  he  is  upon  his  death- 
ine  does  not  inherit  of  nim ;  because 
s  a  vow  of  abstinence  from  carnal  con- 
iwith  her  for  the  space  of  four  months, 
at  the  end  of  that  period  occasions 
«,  and  hence  it  amounts  to  a  suspen- 
f  divorce  upon  the  arrival  of  a  specified 
being  the  same  as  if  he  had  said  to  her, 
a  the  lapse  of  four  months,  if  I  have 
mal  connexion  with  you  within  that 
l«  you  are  divorced;"  which  was  al- 
explained. 

\ere  a  death-bed  divorce  is  reversible,  the 
nherits  in  every  case, — If  a  man  upon 
ath-bed  repudiate  his  wife  b^  a  rever- 
iivorce,  she  inherits  of  him  in  all  the 
here  recited,  because  the  marriage  is 
lallj  dissolved,  since  it  continues  law- 
r  him  to  have  carnal  connexion  with 
ind  such  being  the  case,  the  principle 
which  she  inherits  stands  still  imim- 


"E. — In  all  these  cases  where  it  is  said 
he  wife  inherits,  it  means,  "  in  case  of 
,'ccase  of  the  husband,  before  the  ex- 
on  of  her  Edit,^*— the  reason  of  which 
)en  already  mentioned. 


CHAPTER  VI. 

JAAT,    OR    EETURNING  TO  A  DIVOBCED 
WIFE. 

inition  of  Rijaat, — RuAAT  in  its  primi- 

Ernae  means  restitution;  in  law  it  sig- 

a  husband  returning  to,  or  receiving 


hat  is  to  say,  forces  her  to  require  her 
nd  to  verify  his  accusation  by  a  Laan, 
iemn  asseveration,  before  the  magis- 
which,  if  he  does  so,  occasions  divorce, 
a  foil  explanation  of  this,  see  Chap.  X. 
Qgof  Laan. 
se  Chap.  VII. 


back,  his  wife  after  divorce,  and  restoring 
her  to  her  former  situation,  in  which  she  was 
not  liable  to  separation  from  the  passing  of 
her  courses,  or  of  the  space  of  time  cor- 
responding with  their  i)eriods,  and  which 
she  recovers  by  Rijaat ;  this  is  the  defini- 
tion of  it  in  the  Jama  Ramooz ;  from  what 
occurs  respecting  it  in  the  present  work,  it 
appears  simply  to  mean  the  continuance  of 
marriage. 

A  man  may  return  to  a  wife  repudiated  by 
one  or^  two  reversible  divorces, — If  a  man  give 
his  wife  one  or  two  divorces  reversible,  he 
may  take  her  back  any  time  before  the  ex- 
piration of  her  Edit,  whether  she  be  desirous 
or  not.  Gob  having  said  in  the  Koran,  **  ye 

MAY  RETAIN  THEH  WITH  HUMANITY,"  whcre 

no  distinction  is  made  with  respect  to  the 
wife^s  pleasure,  or  otherwise ;  and  by  the 
word  retain  is  here  understood  Rijaat,  or 
returning  to,  according  to  all  the  commen- 
tators. 

Provided  he  do  so  before  the  expiration  qf 
her  Edit. — ^Thb  existence  of  the  Edit  is  a  con- 
dition of  Rijaat,  because  by  Rijaat  is  under- 
stood a  contmuance  of  the  marriage  (whence 
the  term  retain  is  applied  to  it),  and  the 
this  cannot  be  established  but  during  the 
Edit  since  after  that  is  jiast  the  marriage  no 
longer  remains. 

Itijaat  is  of  two  kinds,  express  and  implied, 
— Rijaat  is  of  two  species ;  the  First  is 
termed  express,  where  the  husband  says,  for 
example,  ^*  I  have  returned  to  (or  taken 
back)  mv  wife,  or  addresses  the  same  to  her 

Eersonally ;  and  the  Second  implied,  where 
e  has  carnal  ;connexion,  or  takes  conjugal 
liberties  with  her,  such  as  viewing  those  parts 
of  her  which  are  usually  concealed,  and  so 
forth.  This  second  description  of  Rijaat  is 
according  to  our  doctors.  Shafei  says  that 
the  Rijaat  is  not  approved,  or  regular,  but 
where  it  is  expressly  pronounced  by  the  hus- 
band (provided  he  be  able  to  speak),  because 
Rijaat  stands  as  a  marriage  de  novo,  and 
(according  to  him)  carnal  connexion  with  the 
wile  is  in  this  case  prohibited,  on  account  of 
its  legality  haying  been  annulled  by  the 
divorce,  which  is  a  dissolver  of  marriage,  for 
it  would  appear  that  the  marriage  is  itself 
dissolved  b^  a  divorce,  although  it  be  of  the 
reversible  Wind,  were  it  not  that  the  law  there 
leaves  to  the  husband  an  option  of  Rijaat, 
which  is  the  sole  reason  why  he  confines  its 
eft'ect  to  the  prohibition  of  carnal  connexion, 
and  does  not  extend  it  to  a  dissolution  of 
the  marriage  itself.  The  ar^ment  of  our 
doctors  is  that  that  by  Rijaat  is  understood  a 
continuance  of  the  marriage,  as  was  beforo 
explained ;  and  this  may  be  shown  by  an  act, 
as  well  as  by  words,  ^  for  acts  sometimes 
evince  continuance,  as  in  the  case  of  abolish- 
ing the  option  of  a  seller ;  that  is  to  say,  in  the 
same  manner  as  the  abolition  of  the  option  of 
a  seller  (which  is  the  continuance  of  property) 
is  proved  by  an  act,  bo  also  in  the  present 
case ;  now  acts  peculiar  to  marriage  are  signs 
of  the  continuance  of  it;  and  the  carnal 
connexion,  or  other  acts,  as  before  stated,  are 
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peculiar  to  mairiri^o,  especially  in  the  case-  husband  were  to  declare  that  he  lud  tite 

of  t'r«:t'  women,  since,  with  r«.'spe<>t  ti>  them,  her  liavk  before  the  expiration  of  it,ind^ 

tlii'V  cannot  \w  hiwl'iil  but  throuirh  nuirriacri*,  contirm  this,  Kija;it  is  established;  batif  ^ 

an<f,  witli  nspcct  to  female  ^laves,  they  an?  deny  the  fact,  her  declaration  is  credilili 

Homi-tinies  lawful  by  riirht  of  marria^^e,  and  becausi^  the  hu!«band  in  this  cose pretendi to 

Hometiiiiis  by  rii,^lit  nf  possession:  contrary  '  have  pTforrawl  an  act  which  is  not  at  p* 

t4)  t«)ucliini:,  or  li^okinu'' at  the  pudenda  of  a  scut  in  his  power,   and  his  declarttiaii  ■ 

womiin.  witht)ut  lust,  beeausu  that  is  wjnie-  therefore  liable  to  suspicion,  and  is  not  to kj 

tiim  s  lawful  without  marriai:!',  as  in  the  case  |  cn-dited    unless    that    be    removed  by  Aftj 
of  a  physician  or  midwife;  aud  tlie  Mi;;ht  of  woman's  confirmation.     It  is  to  beobfterv 

other  {larts  than  the  pudenda  si>metimes  hap-  that  the  oath  of  the  woman  f according 
pens  t'}  prople  wliu  rLside  toiTi'ther;  and  if   Hanoefa)  is  not  necessary.    This  ii  oiu^' 

a  wife-  resides  with  lier  husband  durinir  her  the  six  case's  of  Isthillaf,*  which  ire  " 

Kdit,   if  such    an  aecid'-nt  were  to    imply  cussed  at  larsre  in  the  Book  of  Marriage. 
Kijaal,h«' mi^'ht  then  L'ive  her  another  divorce        But  not  irhen  they  rlisaffree.^lt  tL 


witnesses  the  Kijaat   is  ucycrthehss  lejr;il.   cause  it  occurs  within  the  Edit,  that 

ai nliuir  to  one  opinion  of  Shafei.  -Malik   accounted  to  continue  until  the  woman  givtj 

holds  that  it  is  not  lawful  without  witnesses,  notice  of  its  completion;  and  in  this 
God  havinuf  so  commanded,  sayinL^  in  the  the  Kijaat  takes  place  before  soch  no 
K  ora  u ,  '  *  K  KT  A I X  t  u  k  m  with  II  l'  m  a  x  I  t  y  ,  hence  al  so  it  is  that  if  the  hnsband  Mf, 
oil  iiisMiss  TiiKM  WITH  KixDXKss  AXD  her,  "  I  havc  divorccd  vou,"  and  she 
TAKi:  rnK  Evn»ENcK  OK  TWO  wiTXKssKs  OF  "my  Kdit  is  passed,"  still  divorce 
YD  I  It  OWN  i'Kr)pLK,  AXD  si'cH  AS  ARE  OF  placc.  The  argument  of  Haneefk  is  ttp 
jusr  KEi'rTE;"  wh«  re,  the  iiu]K.Tative  beinj?  that  the  Kijaat  appears  to  ocour  aft**"| 
of  injunctive  import,  the  tiikiu^  of  evidence  completion  of  the  Ldit,  because  the  trifciJ 
appears  to  l)e  incumbent.  To  tliis  our  doc-  trustee  with  respect  to  her  declaration  of kirl 
tors  reply,  that  in  all  the  texts  which  occur  Edit  beinj?  completed:  and  as  to  ther" 
coucerniiiK'  Kijaat,  it  is  mentioned  irenerally,  divorce  cited  bv  the  two  disciples,  it  ~  -^. 
and  not  under  any  restriction  of  beini,'  wit-  :  admitted  by  Haneefa,  for  divorce  iB.**l 
nessod;  moreover,  by  Kijaat  is  to  be  under- !  a  circumstance,  accordinff  to  his  opiM^.i 
stoo<l  (as  was  before  statetl)  the  continuance  would  not  tako  place:  admitting,  howen^j 
of  marria^^,  to  which  evidence  is  not  a  i  that  it  did  take  place,  it  may  be  replkdtW* 
necessary  condition:  as  in  a  case  of  Aila,  for  .  divorce  takes  place  from  the  declaratiai*^ 


taking:  evidence  to  Kijaat  is  laudalde,  for  the  uiKin  himself,  and  may  therefore  be  allowil 
gn-ater  caution,  so  as  to  put  it  out  of  the  credit;  contrary  to  returning  to  a  wife,_« 
IHiwerof  any  person  to  ctmtradict  it.  With  that  cannot  be  established  by  a  dedaralM 
resp«'rt  to  the  sacred  text  quoted  by  Malik,  made  after  the  expiration  of  the  Edit,  BUM 
the  imperative  is  to  Ik-  taken,  not  in  an  in-  j  such  declaration  atfects  another  person, 
junctivi',  but  in  a  recomniendatc»ry  sense;  \  The  fftriaratinn  of  a  wife  who  is  a  dm 
for  in  this  instance  retainimr  them,  and '  must  he  rmlitetl  respecting  the  t^rmitwtim 
separating  from  them,  are  connected  by  the  of  her  E*Ut, — If  the  husband  of  a  femsk 
intermediate  particle  **  OR,"  the  text  saying,  slave,  after  hor  Edit  is  past,  declare  that 
•^RKTAix  THEM,  or  DISMISS  THEM,  AXD  he  had  taken  hcr  b'lck  during  hcT  Edit,  Slid 
TAKE  TWO  wiTXESSEs,"  &c.,  from  which  it  her  owner  confirm  his  declaration,  but  ihi 
appears  that  the  calling  witnesses  is  laudable  herself  deny  it,  she  is  to  be  credited,  acooid- 
only,  and  not  injunctive,  in  the  present  case,  ing  to  Hen'eefa.  The  two  disciples  say  that 
because,  in  8ei)aration,  it  is  held  to  be  laud-  the  confirmation  of  her  owner  is  to  be  en- 
able onljr  by  all  the  doctors.  dited,  because  her  person  is  his  property, 

The  wife  should  hare  due  not  ire  of  it.— It  and  hence  he  makes  a  declaration  in  laTour 

is  also  laudable  that  the  husband  give  his  of  the  liusband,  respecting  a  thing  which  ii 

wife  previous  information  of  his  intention  of  his  particular  right :  this,  therefore,  is  antp 

R^jaat,  lest  she  fall  into  sin ;  for,  if  she  be  logons  to  a  case  where  a  master  makes  a 

not  aware  of  his  intention,  it  is  ]>ossible  that 

she  may  marry  another  husband  after  the  .        -  ,               .       -       .# . 
aecomplishment  of  her  E<lit^  and  that  he  *  Cases  trcatingof  the  necessity  of  a  wife  a 
may  have  oamnl  connexion  with  her  by  an  confirming  any  question  respecting  her  mar- 
invalid  marriage,  which  is  prohibited,  riagebyoath. 

A  declaration  of  prerious  Itijuat,  made  t  BiK5ause  (if  she  had  been  before  under 

after  the  expiration  of  the  £dit,  is  to  be  ere-  two  sentences  of  divorce)  this  is  a  third  sen- 

diud  where  both  parties  ayree  in  it.—\  F.  after  tence,  which  repudiates  her  from  him  by  the 

the  aooompliahment  of  tho  woman's  Edit,  her  rigorous  prohibition. 


ns  to  be  resided  conceraing  he^ 
t  in  the  same  manner  be  KgtLiiei 
:t  to  whet  ie  founded  upon  it. 
iboTe  case  be  reversed,— thiit  is, 
confirm  and  the  onuer  deny  tha 
Mertdon, — the  denial  of  the  owner 
dited,  Bccordini;  to  the  two  di3~ 
ilio  according  to  Haneefa,  in  thp 
heeh),  becauae  her  Edit  do  longer 
dthe  right  to  the  Matut,  or  pre- 
with  her  owner;  wherefore  her  . 
not  to  be  credited  to  the  prej  u- 
nuuter's  right,  as  she  is  in  this 

0  (uspicion :  nontrary  to  the  for- 
whicn  the  owner,  by  confirming 

1  of  the  husband,  acknowledgee 
uoe   of  Edit  at  the   period  of  j 

■apposing  this  to  be  the  case, 
lei'ij  authority  disappears ;  his 
ore,  u  oot  iiijared  bj  her  denial, 
lut  is  to  be  creditud.  If,  how- . 
case  the  female  slave  assert  that ' 
asti  and  the  husband  and  owner  ' 
ng  that  it  is  not  past,  her  asser-  i 
credited,  she  being  trustee  with  I 
lat  she  says,  as  having  sole  in-  I 
on  the  point  in  dispute. 
ime  the  poicer  of  Jiijaat  termi-  I 
'M  the  menBtmal  discharge,  in 
Tses  after  divorce,  continues  for 

upwards,  the  power  of  Kijaat 


Illations:  but  if  it  stop  within  i 
dars,  the  power  of  Kijaat  dots  ' 
)  till  taeh  time  as  the  ablutions 
],  or  the  hour  of  prayer  is  past. 
if  this  is  that  a  menstruation 
ted  tJi  exceed  the  space  of  ten 
nee  the  woman's  purilication  is 
1  the  instant  of  too  stoppage,  at 
ond  that  period ;  and  the  power 


cause  the  tevummim,  where  water  is  not  to 
be  had,  stands  as  a  purificatioD,  having  the 
same  virtue  with  ablution,  as  being  a  sab- 
stituto  for  it. — The  argument  of  Kaneefa 
'  and  Aboo  Yoosaf  ia  that  sand  or  dust  is 
rather  a  deliler  than  a.  purifier,  as  it  auiU  the 
!  body,  and  the  latter  even  adh<!res  to  it ;  and 
I  rubbing  the  body  therewith  is  admitted  to 
I  be  a  purification  from  necessity  only ;  but 
I  this  necessity  does  not  absfdutely  exist  until 
.  the  proper  hour  of  prayer  arrives  ;  and  that 
which  IS  established  through  necessity  is 
restricted  in  its  virtue  to  the  particular 
point  which  oocaaiona  the  necessity;  and 
hence  the  teyummira  is  regarded  with  re- 
spect to  prayer  only,  and  not  with  respect  to 
j  the  termination  of  the  EdiL  Some  doctors 
'  have  delivered  it  as  the  opinion  of  the  two 
Eiders,  that  the  power  of  Kijaat  terminates 
upon  the  commencement  of  prayer;  others 
say  that  it  does  not  terminate  until  the  con- 
clusion, in  order  that  the  rule  respecting  the 
repeiitian  of  prayer  may  bo  fultiUed. 

Where  the  woman,  in  performing  ablu- 
tion,  omits  any  part  of  her  person,  ii  it  be  a 
complete  limb  (such  as  the  kand  or  foot,  for 
instance),  or  more,  the  power  of  Rijaat  does 
not  tenninate:^  but  if  the  part  omitted  be 
less  than  a  limb  (a  finger,  for  instance]  it 
terminates.  The  compiler  cf  the  Hedaya 
observes  that  this  rule  proceeds  upon  a 
favourable  construotion  of  the  law ;  fur  ana- 
logy would  dictate,  in  this  case,  that  if  a 

*  According  to  the  Mussulman  law,  no 
religious  act  can  be  performed  without  a  pre- 
vious pivritication,  by  ablution,  where  woter 

'    '     '     '         '    defect  of  water,  by  teyum- 


A  woman,  while 


1  state  of  impurity. 
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oqmplete  limb  be  thnnigli  forgetfolneM 
omitted,  the  power  of  Uijamt  duoontiiiiie*, 
becaiue  th«  wuman  bu  performed  the  ibla- 
tum  upon  the  great^it  Dumber  of  her  limbs,  ' 
and  the  role  of  the  whole  applies  to  the  ' 
eateiit    numberi   wh([<  i-.    -v,    'A.- 


■  the 


i:i>-  i«in  =b(>rt  ui  a 
complete  limb,  it  wou:  i  ?ug^cgt  that  the 
power  of  Eijaat  still  n  [unini,  becaiue  the 
UwB  reapectmg  Janaja:  .lud  the  caurtei  do 
not  admit  of  ojviiiion.  tad  henu/,  vhcre  the 
power  of  Kijoat  remaiii^  with  r^pt«t  to  a 
part,  it  continue*  with  f  ^  sped  to  the  whole, 
as  in  the  liberty  of  prayir,  for  inaiance;  in 
short,  analoOT  requires  iliat  the  rule  be  the 
tame  in  botn  cases;  l>iit  the  reason  for  a 
more  favoorable  constrc..  Lion  is  that  there  is 
an  euential  dilference  iu  the  two  cases,  be- 
cause any  part  short  of  u  complete  lirob  soon 
liecomes  dry,  especially  m  hot  weather,  and 
hence  it  is  not  certain  )iijt  that  part  may 
h«Te  noderRone  ablntii.n  together  sith  the 
rest,  for  which  reaaon  it  is  here  said  that  the 
Uijaat  terminates ;  whereas  a  complete  iimb 
coiM  not  quicldy  beeonje  dry;  neither  can 
the  omission  ot  no  large  n  portion  ol  the  per- 
son, ia  ablution,  be  ascnU-d  ii>  foreetlulness. 
It  u  recorded  from  Aluio  Yoosaf  :hat  the 
omission  of  ablution  iijth  respect  to  the 
mouth  or  nostrils  is  the  some,  aa  with 
respect  to  a  complete  limb ;  but  it  is  else- 
where recorded  from  him  that  these  stand 
the  sane  ei  any  part  >^hart  of  a  complete 
limb  (and  of  this  opinion  is  Mohammed),  be- 
cause there  is  a  differtuce  of  opinion  con- 
(«ming  the  divine  injuuction  dirtctiDg  tho 
ablution  ot  those  parts. 

A  hutband  may  tak:   back  an  unemayed 
ditifrced  wife,  provided  nhr  he  delit-ered  of  a 


nchild, 

carnal  connexion  with  jier;  he  is  neverthe- 
less at  liberty  to  take  her  baclc,  because 
where  the  preg;nanoy  aiipears  within  such 
limo  as  renders  it  possible  ti)  be  derived  from 
him,  to  him  it  is  to  be  a^uribed;  and  this  cir- 
cumstance proves  hia  oi.>[iiiL-jdon  with  her, 
whenoe  a  nj;ht  of  Kij.mi  is  esta'blibhod  in 
him,  as  the  divorce  thus  ^ijipears  Itj  be  rever- 
sible ;  and  in  the  sam^L  inunuer.  where  tho 
[larentoge  of  the  child  burn  of  her  is  csinb- 
ishi'd  in  him,  his  conm  \ion  with  her  is  also 
established  i  and  it  thus  appearing  that  she 


has  been  enjoyed  by  hbn,  Oie  dt 
■eqnently  rereniUe  ;  and  hii  i 
in  either  oue  noil,  u  the  law  i 
cause,  by  ascribing  the  woman') 
the  birth  of  the  child,  to  the 
the  husband,  it  establishes  her  n 


vordng  a  wife  who  ba*  bnoght 
is  here  meant  dirorce  after  del 
the  child  wei«  bom  after  the 
Edit  wonld  be  thereby  acoomplii 
power  of  Uijaat  would  terminat 
A  man  atknoteltd^ng  that ) 
eomummaled  mitk  At*  dirorced 
poNYT  of  Rijaat,  otthough  he 
retirement  tciti  her. — Ip  a  ma 


*  To  understand  the  scope  of  this  case,  it 
ia  requiaite  to  advert  to  one  of  the  firnda- 
mentttl  laws  of  divorce,  — that  a  divorce  pro- 
nounced upon  a  wonitn  with  whom  the 
husband  has  not  had  D^imal  oDonexion  is.  in 
,  irreversible.     The  case  here  con- , 


daring  that  he  has  not  had  cam 
be  hasnopowerof  Uijaat,  becan 
have  been  confirmed  to  him  by 
sion  of  the  carnal  act ;  but  he  t 
that  this  has  not  taken  place,  ( 
declaration  is  credited,  as  it  o] 
prejudice  of  his  right;  and  the 
on  this  occasion  deny  his  declars 
a  woman's  right  to  her  stipule 
founded  upon  her  making  de 
person,  and  not  upon  her  husba 
It  1  contrary  to  the  former  case, 
lawis  repugnant  to  the  husband' 

I?  a  man  divorce  his  wife  a 
ment,  and  again  take  her  bad 
wards  assert  that  he  has  not  ha 
necxon  with  her^and  she  ahouU 
of  a  child  within  a  day  short 
aft^  divorce,  the  Kijaat  ia  vi 
standing  his  assertion,  because 
of  the  child  is  established  in 
woman  had  not  declared  the 
her  Edit,  and  a  child  may  bi 
continue  bo  lon^  in  the  womt 
husband  is  considered  as  havii 
connexion  with  her  before  di< 
if  her  pregnancy  were  ascribed 
neiion  alter  divorce,  the  ma: 
dissolved  on  the  instant  of  di 
count  of  its  not  having  been  i 
mated  ;  and  of  course  tne  subsi 
connexion  is  unlawful ;  and  Mi 
not  supposed  to  commit  any  un 

Rijaat  may  be  etlablished  iy 
ehild. — If  a  man  suspend  the  i 
wife  upon  the  aircumstance  of] 
a  child,  and  she  be  delivered  o 
again  of  another  within  not 
months  aft^r,  although  it  wei 
two  years,  jiijaat  is  established, 
woman  have  not  declared  the 
her  Edit,  because  divorce  takii 
the  woman  in  consequence  ol 
livery,  Edit  was  incumbent  u; 
her  second  child  must  be  eai 


ffitiararenilde  or  irreversible;  for  if 

M  W«M  to  deolan  it  under  the  latter  de- 
1,  it  holdl  W  at  all  events. 


*  That  is  to  say,  the  man  i 
having  taken  bacK  his  wife. 
ning  of  this  chapter.} 


he  8(*cond  Kijuat  is  established,  for 
n  before  observed,  that  it  must  be 

to  ])roceed  from  an  embrace  of  the 

duriof^  the  Erlit ;  and  a  second  di- 
ners place,  becaase  the  husband  has 
i  divorce  upon  childbirth  with  the 
n,  "  every  time  that,"  and  Edit  is 
^t  in  consequence  of  this  divorce ; 
i«  birth  of  the  third,  Kijaat  is  again 
f^,  for  the  same  reason  as  above, 
ird  divorce  takes  place  in  the  same 
is  the  second  :  and  in  this  case  the 
>  be  counted  by  the  courses,  because 
an  is  not  pregnant,  but  subject  to 
at  the  peri(^  of  each  divorce  taking 
m  her. 

nan  under  reversible  divorce  may 
'Tzelf. — It  is  allowed  to  a  woman 
reraible  divorce  to  adorn  herself,  as 
wful  to  her  husband  on  account  of 
Triage  still  holding ;  and  as  Kijaat 
Ic,  and  her  adorning  of  her  person 
te  him  to  it,  the  action  is  therefore 
1  by  the  law. 

must  not  approach  a  reverstbly  di- 
•fe  without  giving  her  intimation. — 
:  proper  for  a  man,  having  a  wife 
versible  divorce,  to  approach  her 
previous  intimation,  or  letting  her 
t'ootsteps : — ^this  is  where  he  has  no 

of  Kijaat;  becaase  a  woman  is 
s  undressed,  and  it  might  happen 
;  were  to  come  upon  her  unawares 
see  parts  of  her,  Uic  sight  of  which 

Kijaat ;  and  this  not  being  his  in- 
ic  would  give  her  another  divorce, 
»ald  protract  her  Edit. 
Tced  wife  cannot  he  carried  upon  a 

ntil  Bljaat  he  eitablished,—A  man 
arry  with  him,  upon  a  journey,  a 
111  he  has  repudiated  by  a  reversible 
mtil  he  have  called  witnesses  to  bear 


•rr- 
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as  a  stranger  to  her  husband,  from  the  timo 
of  the  sentence  of  divorce,  it  follows  that  he 
has  no  authority  to  carry  her  forth  ;  whence 
it  is  here  said  that  he  cannot  carry  her  upon 
a  journey  until  he  has  called  witnesses  to  bear 
evidence  to  his  Kijaat; — in  which  case  the  Edit 
is  annulled,  and  his  authority  re-established. 
Cohabitation  ia  not  made  illegal  by  a  re-- 
versible  divorce, — Caen al  connexion  with  a 
wife  is  not  rendered  illegal  by  a  reversible 
divorce,  according  to  our  doctors.  Shafei 
maintains  that  it  is  rendered  illeji^l  thereby, 
since  the  connubial  connexion  is  dissolved, 
because  of  the  appearance  of  that  which  ter- 
minates marriage,  namely,  his  sentence  of 
divorce.  The  argument  of  our  doctors  is  that 
the  connubial  tie  still  continues,  insomuch 
that  the  husband  is  at  liberty  to  take  back 
his  wife,  even  against  her  will,  because  a 
right  of  Kijaat  is  reserved  to  him  out  of  ten- 
derness, in  order  that  he  may  be  enabled  to 
recover  his  wife  when  he  becomes  ashamed 
of  having  divorced  her ;  and  this  necessarily 
implying  that  he  is  empowercKi  to  recover 
her,  his  oeing  so  proves  that  Kijaat  is  a  con- 
tinuance of  the  marriage,  and  not  a  marriage 
de  novo,  as  a  man  cannot  marry  a  woman 
against  her  will.  With  respect  to  what 
Shafei  advances,  that  **the  connubial  con- 
nexion is  dissolved  on  account  of  the  ap- 
pearance of  that  which  terminates  marriage, 
namely,  his  sentence  of  divorce,"  it  may  oe 
replica  that  the  effect  of  the  terminator  is 
postponed  to  the  completion  of  the  Edit,  ac- 
cordmg  to  all  the  doctors,  out  of  tenderness  to 
the  husband,  as  above. 

Section. 

Of  Circumstances  which  render  a  divorced 
Wife  lawful  to  her  Husband. 

A  man  may  marry  a  wife  repudiated  from 
him  hu  one  or  two  irreversible  divorces. — In 


108 


DIVORCE. 


UolL 


k 


its  induoine  a  doubtful  parentag^e;  but  if 
the  huHbund  marry  her,  tnis  objection  can- 
not (^xist. 

lint  if  hi/  thrve  divorreH  hf  cannot  marry 
her  unfit  she  hr  prvriousty  married  to  another 
man. — If  a  man  pronounce  three  divorces 
UDon  a  wife  who  is  fruti,  or  two  upon  one 
wno  is  a  slave,  she  is  not  lawful  to  him  until 
she  shall  first  have  been  refc^larly  espoused 
by  another  man  ;  who,  having?  duly  consum- 
matf'd,  afterwards  divorces  her,  or  dies,  and 
her  Kdit  from  him  be  accomplished,  because 
Ooi)  has  said,  **  if  he  divorce  her,  she  i» 

KOT,   AFTER  THAT,   LAWFl'L  TO  UIM'*    (that 

is  alter  a  third  divorce)  "  cxtil  she  marry 
A?roTn  ER  HUSHANI).'*  And  hero  two  divorces 
to  a  slave  are  the  same  as  three  to  a  free 
woman,  because  the  legality  of  the  subject 
has  only  half  its  force  in  a  slave,  on  account 
of  her  state  of  bondage ;  and  hence  it  would 
follow  that,  to  such  an  one,  a  divorce  and  a 
half  stands  the  same  as  three  divorces  to  a 
fri^o  woman,  but  as  divorce  is  incapable  of 
subdivision,  two  divorces  are  allowed.  As 
to  what  is  said,  that  the  second  husband 
duly  consummating  is  a  condition,  it  is 
fouuded  on  the  text  here  quoted,  in  which 
the  word  ^'ikkah  [marriage]  implies  carnal 
connexion,  as  it  bears  two  meanings,  by  one 
of  which  it  signifies  carnal  conjunction,  and 
by  the  other  the  legal  union  of  the  sexes, 
and  it  is  on  this  occasion  taken  in  the  former 
sense;  but  even  admitting  that  the  word 
Kikkah,  in  the  text,  meant  simply  the  mar- 
riage contract,  yet  the  condition  is  estab- 
lished upon  a  well-known  tradition  of  the 
prophet,  who  being  qestioned  concerning  a 
person's  power  of  marrying  again  a  wife 
who,  after  he  had  repiufiated  her  by  three 
divorces,  had  btten  married  to  another  man, 
and  whom,  after  retiring  with  her,  and  lift- 
ing her  veil,  that  man  had  divorced,  replied, 
•*  the  woman  is  not  lawful  to  her  first  hus- 
band unUl  she  has  tasted  the  embrace  of  the 
other  ;'*  but  the  condition  n^quires  only  the 
entrance  of  the  p<nis  into  the  vagina,  and 
not  the  emission  of  seed,  as  the  above  tradi- 
tion implies  the  entrance  generally,  whence 
that  only  is  understood. 

Xatnre  of  the  consummation  in  the  second 
marriafje  which  renders  a  divorced  wife  again 
lawful  to  herjirst  husband. — A  YOi'TH  under 
puberty  is  the  same  as  a  full  grown-man 
with  respect  to  legalizing  :  that  is  to  say,  if 
a  man  give  his  wife  three  divorces,  and  she, 
after  ht-r  Edit,  marry  with  a  youth  under 
maturity,  and  he  perform  the  carnal  act  with 
her,  she  then  [in  ease  of  his  decease  or 
divorce]  becomes  lawful  to  her  first  husband, 
because  the  condition,  namely,  entrance,  in 
virtue  of  a  regular  marriage,  is  necessarily 
supposed  to  be  fulfilled.  Malik  says  that 
the  carnal  act  of  a  full-grown  man  is  the 
condition,  because  unless  he  be  arrived  at 
maturitv  the  woman's  tasting  (that  is,  en- 
joying pleasure  from)  his  embrace,  which  is 
the  craidition,  is  not  fnlfiUed :  but  the  cases 
Iwfore  recited  in  the  book  of  marriage  dis- 
pnm  this  distinotion  of  Malik.    It  is  to  be 


observed,  that  it  is  recorded  in  the  J 
Sagheer,  that  a  boy  under  puberty,  but  whi 
is  such  as  to  be  able  to  perform  the  esnd 
embrace,  is  termed  a  Moorahick ;  and  wbfli  |- 
such  an  one  has  carnal  knowledge  of  his  wilj^ 
ablution  is  incumbent  upon  her,  and  th«  ■ 
thereby  rendered  lawful  to  a  former  husbuii 
if  .he  should  have  repudiated  her  by  thm 
divorces ;  and  the  carnal  embrace  of  snchai 
one  is  implied  from  the  circamatanoe  of  )k 
having  a  priapism  and  desire.  It  italioti! 
be  obsiTved  that  ablution  is  nmde  incnmbeit 
upon  the  woman,  in  the  present  case,  only  ct 
account  of  the  entrance  of  the  boy's  peni 
into  her  vagina  exciting  an  emissio  lemxflii  i 
on  her  part,  the  necessity  thereof  with  w 
spect  to  her  being  solely  in  consequenee  d 
her  full  pubertv ;  but  it  is  not  incnmbot 
upon  the  boy,  ne  not  being  subject  to  tib 
necessitv  of  such  observance ;  but  yet  it  a  [ 
required  of  him,  that  he  may  be  habitnatii 
to  a  laudable  custom. 

A  FEMALE  slave,  whom  her  husband  bi 
repudiated  by  two  divorces,  is  not  rendered 
lawful  to  him  by  the  carnal  embrace  of  ha 
master,  because  that  which  is  easential  to  ka 
legality  (namely,  marriage)  does  not  exiit 
here. 

The  second   marriaae^    when    cotUratUi 
under  a  legalising  con<fition,  is  disapproved: 
but  yet  the  woman  is  rendttred  legal  h^UU 
herjirst  husband.— Iv  a  man  marry  a  wodh 
whose  husband  had  repudiate  her  by  tbm 
divorces,  under  a  condition  of  rendering  ki 
lawful  to  her  former  husband,  as  if  he  wen 
to  declare  to  her—*'  I  marry  you  under  a 
condition  of  rendering  you  lawful  to  you 
former  husband,"  or,  as  if  she  were  to  say  ti 
him — **  I  marry  with  you  under  the  ooiidir 
tion  of  my  becoming  lawful  to  my  formflt 
husband," — ^this  is  an  abominable  marriagtL 
because  the  second  husband  is  here  termea 
a  MohuUil,  or  legalizer,  and  the  prophet  hii 
said,  **  let  the  curse  of  Odd  fiail  upon  tiis 
Mohullil    and    the  Mohallal-le-hoo :  *  bat 
nevertheless,  if  the  parties  contract  a  suu- 
riage  under  this  condition,  and   the  au 
divorce  the  woman  after  carnal  oonnezioBi 
she,  upon  the  completion  of  her  Edit,  b^ 
comes  lawful  to  her  former    husband,  ai 
there  undoubtedly  exists  a  oonsummatiofl 
in  a  regular  marriage,  which  is  the  oaoae  of 
legality,  and  the  marriage  is  not  invalidated 
by  the  condition.    It  is  recorded  from  Aboo 
\  oosaf  that  such  a  marriage  is  null,  as  it 
falls  under   the   description  of  a  Nikkah 
Mowokket,  or  temporary  marriage,  because 
the  words  of  the  husband,  "  I  many  yoa 
under  a  condition  of  rendering  you  lawful 
to  your  former  husband,"  imply,  *'  I  marry 
you  until  the  time  of  our  having  carnal  con- 
nexion, and  not  for  an  indefinite  time,  and 
is  therefore  the  same  as  where  a  man  says  to 
a  woman,  **  I  marry  you  for  a  month,"  and  eo 
forth ;  and  the  marriage  being  invalid,  tha 

*  The  thing  rendered  legal.  It  means,  on 
this  occasion,  a  thing  rendered  legal  by  some 
indirect  and  unapprored  expedient. 
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.^ cazinot  by  tliat  meanB  be  rendered  lawfully  admit  her  asscyeration,  and  marry 

■^nrful  to  her  former  husband :  but  in  reply  her,  provided  that  from  the  period  of  his 

ti  thia  our  doctors  urge  that  the  restriction  divorcing  her  such  a  space  of  time  have 

if  the  marriage  to  any  specified  time  is  not  elapsed  as  affords  a  possibility  of  this  having 

tspreaily  mentioned  by  the  parties,  nor  does  been  the  case,  and  that  he  actually  believe 

.  the  mmn  here  mi^  the  woman  under  any  her  assertion  to  be  true ;  because  the  sub- 

•Iher  eondition  than  that  of  doin^  bv  her  as  stance  of  the  woman's  assertion  is  either 

^      imge  requires ;  and  hence  it  does  not  a  matter  of  mere  temporal  concern  (as  not 

}  under  the  description  of  a  temporary  comprehending)  any  merit  or  demerit  before 

jage.     It  is  recorded  from  Mohammed  God),  or  it  is  a  matter  of  religion  (on  ac- 

Sttst  the  marriage  is  legal  and  valid,  for  the  count  of  legality  being  suspended  upon  it), 

^  ItSMKia  before  mentions;  but  yet  the  woman  and  the  declaration  of  a  single  person,  either 

^  llBot  thereby  made  lawful  to  her  first  hus-  in  matters  of  a  temporal  or  spiritual  nature, 

^  tiad,  because  the  second  husband  here  en-  is  worthy  of  credit ;  and  the  confirmation  of 

4  itKwaan  to  precipitate  a  thing  which  the  her  assertion  is  not  forbidden  or  reprobated, 

i'-  jbv  postpones  (for  the  law  postpones  her  where  the  space  of  time  which  mis  inter- 

» .  fcgilitj    to   her    former    husband    to   the  vened  admits  the  possibility  of  its  truth. — 

'    '^     '■h,  of  her  present),  and  therefore  meets  a  The  learned  difier  concerning  the  shortest 

return  in  tiie  defeat  of  his  design  (to  wit,  period  which  admits  of  this  possibility,  as 

izing  the  woman  to  her   former  hus-  shall  be  fully  explained  in  treating  of  Edit. 

i)  ;  in  the  same  manner  as  in  the  murder 

mi  an  inheritee ;  that  is  to  sav,  if  any  person 

■laj  hia  inheritee,  he  is  thereby  cut  off  from  

inheritanoe,  as  having  attempted  to  precipi- 
that  which  the  law  has  postponed,  and 


ttiiia  meets  his  punishment  in  the  defeat  of  CHAPTER  VU. 

Us  design  (to  wit,  immediate  inheritance) ;  ^p  ^^^ 

and  so  iUso  m  the  present  case.  t\  j,  w        j-   ui.      ^   '        a           ... 

Tkefint  husband,  recovering  his  leife  by  pefimtton   of   the    term,—klLk,    m   its 

mm  interrenient  marriage,  recovers  Am  /u//  pnmiUve  sense,  signifies  a  vow. —In  law,  it 

er  of  divorce  over  ner.—lr  a  man  repu-  implies  a  husband  swearing  to  abstain  from 

e  his  wife  by  one  or  by  two  divorces,  and,  carnal  knowledge  of  his  wife  for  anytime 

«,«  Edit  being  completed,  she  be  married  to  ^^^^  four  months,  if  she  be  a  free  woman, 

another  msn,  and  afterwards  return  to  her  or  two  months,  if  she  be  a  slave.  ^ ,.  ,    ,     ^ 

fbrmer  husband,  he  becomes  again  autho-  -^^  ^^^  ***  tchich  Aila  is  established.— Iw 

riaed  ao  &r  as  three  divorces,  the  one  or  the  ^  ™*"i  swear  that  he  will  not  have  carnal 

twodivoroes  formerly  pronounced  upon  her  connexion  with  his  wife,— or,  that  he  will 

hyhim  having  been  canoeUed  and  obliterated  ?ot  have  such  connexion  with  her  within 

hf  her  marriage  with  the  second  husband,  lo^r  ™?iitn8»— ^?,  AM?,r^*  estabbshed;  be- 

in  the  same  manner  as  three  divorces  would  cause  God  has  said.     Where  a  man  makes 

hare  been.*    This  is  the  doctrine  of  the  two  ^  vow  [Aila]  with  kespect  to  his  wife. 

Elders.   Mohammed  says  that  marriage  with  ^^  Ji^sT  stay  fouk  months,  —to  the  end 

a  second  husband  does  not  obliterate  any  of  the  venw. 

aisg  short  of  three  divorces.    The  proofs  /'*  breach  of  AUa  erpiatwn  tstncumbent, 

on  either  side  are  drawn  from  the  Arabic.  7-1^  a  man,  in  a  case  of  Aila,  have  carnal 

The  icife's  declaration  of  her  having  been  knowledge  of  his  wife  within  four  months 

legalized  is  to  be  credited.—lv  a  man  pro-  after,  he  is  forsworn  in  his  vow.  and  expia- 

^nnce  three  divorces  upon  his  wife,  and  she  ^lon  is  incumbent  upon  him,  this  being  in- 

afterwards  declare  that  "her  Edit  having  CMrred  by  the  breach  of  his  vow;  and  the 

been  duly  accomplished,  she  has  been  mar-  -Ajla  drops,  as  his  vow  is  cancelled  by  the 

ried   to    another    man,    and    enjoyed   and  ^^^?^^of  it.                ,       ,.                       .,, 

divorced  by  him,  and  that  her  Edit  from  -^"^  '/  »^*«  observed,  a  divorce  irreversible 

him  is  elapsed,' —her  former  husband  may  ^w*"<^«  "^»{«  ter mt nation, —I^vt  if  he  have 

not  carnal  knowledge  of  her  for  the  space 

"^  of  four  months,  a  divorce  irreversible  takes 
*  That  is  to  say,  one  or  two  divorces  are  place,  independent  of  any  decree  of  separa- 
obliterated,  the  same  as  three  would  be,  had  tion  from  the  magistrate.— Shafei  says  that 
that  been  the  number  formerly  pronounced  a  decree  of  the  magistrate  is  requisite,  be- 
by  him.  It  is  necessary  to  observe  that  this  cause  the  husband  here  withholds  her  ri^ht 
case  involves  a  principle  in  divorce  which  is  (namely  carnal  connexion)  from  his  wife. 
nowhere  expressly  mentioned ;  namely,  that  and  hence  the  magistrate  acts  as  his  substi- 
the  same  woman  is  not  a  legal  subject  of  tute,  in  eftecting  a  separation  ;  as  in  the  case 
more  than  three  divorces  to  any  one  man,  of  eunuchs  ana  impotent  persons,  in  short, 
and  consequently,  that  a  man  who  repudi-  according  to  Shafoi,  a  right  to  demand 
ates  his  wife  by  two  divorces  (for  instance),  separation  rests  with  the  woman,  in  the 
if  he  marry  her  again,  unless  the  interven-  same  manner  as  in  the  case  of  her  marriage 
tion  of  another  husband  obliterate  these  two,  to  one  who  is  impotent  or  an  eunuch ;  and  in 
has  no  power  beyond  one  divorce  in  the  consetiuence  of  a  decree  of  t^he  map:istrate 
second  marriage.  she  becomes  repudiated  by  a  divorce  irrevcr- 
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nble. — ^The  arguments  of  our  doctors  are  two- 
fold:— First,  the  husband,  in  abstaining 
from  carnal  connexion  for  the  space  of  four 
months,  acts  unjustly  towards  nis  wife,  by 
withholding  from  her  that  which  is  her  right, 
for  which  tHe  law  makes  him  a  due  return, 
in  depriving  him  of  the  benefit  of  marria^ 
upon  the  expiration  of  that  term ;  and  this 
is  an  opinion  recorded  from  Othman,  and 
Alee,  and  Abdoola-Ibn-Mussaood,  and  Ab- 
doola-Ibn- Abbaas,  and  Abdoola«Ibn- Aumroo, 
and  Zeyd-Ibn-Sabit :— Seconblt,  in  times 
of  ignorance  *  and  Alia  stood  as  a  divorce, 
and  the  law  afterwards  constituted  it  a  di- 
vorce postponed  to  the  period  of  four  months : 
— ^Now,  if  a  man  swear  to  abstain  for  four 
months,  his  vow  drops  at  the  expiration  of 
that  term ;  that  is,  if  the  same  man  should 
afterwards  marry  and  cohabit  with  the  same 
woman,  he  is  not  forsworn,  because  the  vow 
was  temporary  ;  but  if  he  should  have  sworn 
to  abstain  for  ever,  his  vow  continues  in 
force,  because  it  is  general  (that  is  to  say,  is 
not  restricted  to  four  months),  and  no  viola- 
tion appears  by  which  it  might  be  cancelled : 
yet  divorce  does  not  take  place  upon  it  re- 
peatedly, unless  where  marriage  is  repeated, 
oecause,  after  separation,  the  withholding  of 
the  woman^s  right  cannot  be  supposed  to 
exist;  but  if,  after  separation,  the  vower 
were  to  marry  her  again,  the  Aila  returns ; 
and  consequently,  upon  carnal  cohabitation 
in  this  marriage,  he  would  be  forsworn ;  or, 
if  he  abstain,  an  irreversible  divorce  again 
takes  place  upon  her,  at  the  expiration  of  four 
months,  as  l]«fore,  because  the  oblij^tion  of 
the  vow  continues,  on  account  of  its  being 
genera),  and  in  consequence  of  the  man 
manning  her  a^in  her  right  to  carnal  con- 
nexion is  established,  and  of  course  his  in- 
justice in  withholding  it  from  her. — And  here 
it  is  to  be  observed  that  the  recommencement 
of  the  Aila  is  to  be  counted  from  the  date  of 
the  second  marriage ;  and  if  this  man  were 
again  a  third  time  to  marry  her,  the  Aila 
returns,  and  occasions  an  irreversible  divorce 
at  the  expiration  of  four  months,  in  case  of 
the  husband  refraining  from  carnal  connexion 
for  that  term,  for  the  reasons  already  stated. 
— What  is  now  advanced  proceeds  upon  a 
supposition  of  the  vower  marrying  the  woman 
a^in  without  the  intervention  of  tier  marriage 
with  another  man;  but  if,  in  the  interim, 
she  had  been  married  to  another  man,  divorce 
would  not  take  place  in  oonpequence  of  the 
Tower  abstunlng  from  carnal  connexion  for 
the  space  of  four  months,  in  the  second  mar- 
riage, because  the  tow  is  confined,  in  its 
cff^  to  divorce  in  the  first  or  original  pro- 
priety, *  the  Aila  in  the  present  case,  being 


*  That  is,  before  the  establishment  of  the 
Hnssulmon  faith. 

t  When  a  man  marries  a  woman,  his  milk 
(which  is  here  and  elsewhere  rendered 
propriety,  or  ri^ht;  that  is,  peculiarity  of 
poaMMdon)  oontumes  with  respect  to  ner, 
_^.._-j^t-^^_j8__  ^Y0j^^  nntif  it  be  abro- 


the  same  as  if  the  hnsbuid  wen 
divorce  upon  his  abstaining  frx)i 
habitation  for  the  space  of  fi 
where  the  effect  is  restricted  to  t 
then  existing,  and  so  in  this  case 
This  case  is  grafted  on  tip  com 
tion,  concerxung  which  there  is 
of  opinion  between  Ziffer  and  < 
and  that  case  is  where  a  man,  ha 
his  wife,  **  if  jon  enter  this  ho 
under  three  divorces,"  afterward 
her  bv  an  express  sentence  of  thi 
and  she  is  again  married  to  hin 
enters  the  said  house,  from  whicl 
takes  place,  according  to  our  doct 
Ziffer  nolds  that  divorce  takes  p! 
recited  at  large  in  a  former  en 
observe  that,  in  the  case  now  und 
ation,  although  divorce  do  not 
yet  the  obligation  of  the  vow  re 
was  ffeneral,  and  continues  unc 
any  oreach  of  it;  and  hence, 
should  ever  have  carnal  connexi 
wife  at  any  subsequent  period, 
incumbent  upon  tdm,  on  aoooi 
breach  of  his  vow. 

A  vow  of  abstinence  for  a  te, 
four  months  does  not  constitute 
man  make  a  vow  to  abstain  J 
knowledge  of  his  wife  for  lesi 
months  (as  if  he  were  to  restri* 
or  to  three  months),  it  is  not  an  ^. 
Ibn  Abbas  has  said  that  Aila  j 
sioned  by  a  vow  of  abstinence  : 
connexion  with  a  wife  for  a  per 
four  months;  and  also,  because 
who  abstains  from  the  embrace 
for  the  space  of  four  months  ( 
has  no  obstruction  to  plead,  tha 
longest  space  during  which  any 
is  supposed  to  exist;*   but  an 


gated  by  her  marriage  with  ai 
short,  the  propriety,  or  peculi 
a  husband  is  a  principle  which 
the  actual  existence  of  marriage 
annihilated,  but  remains  dorma: 
cent,  under  a  termination  of  it 
and  hence  it  is  that,  where  a  mi 
woman,  after  having  repudiate< 
said  to  attain  a  revival  of  proi 
propriety  de  novo.  Many  of  ti 
portant  and  (apparently)  unaccoi 
of  divorce  are  tx)  be  traced  to  this 
the  present  case  the  Aila  is  said  1 
restricted  in  its  effect  to  the  vow 
propriety,  and  oonsequentiy,  ii 
recurs  upon  every  revival  of  thi 
by  marriage ;  but  it  being  abro; 
woman's  intervening  marria^  v 
the  vower*s  subsequent  marriage 
an  attainment  of  propriety  de  no' 
the  vow  cannot  operate. 

•  By  the  obstniction  here  mei 
be  understood  prej^ancy  for  t 
months,  during  which  it  is  not  de 
for  a  husband  to  have  oamal  con 
his  wife. 
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ne  for  &  ttms  short  of  four  months, 
oentiT  diTOToe  will  not  take  pkoe 
'  of  BoatiiieDoe  for  that  time. 
1  make  a  voir,  saying  to  his  wifb, 
[  will  not  have  carnal  oonnexioii 
or  two  months,  nor  for  two  montha 
,''  Aila  is  established.  Tho  proofs 
I  drawn  from  the  Arabic.  Bitt  if 
<u  that  "  he  will  not  have  carnal 
tI^   his  wife  for  two  months,'' 


BCE.  Ill 

aexed,  eotutilutes  an  Aila. — If  a  man  make 
u  vow,  anneziDK  to  hia  breach  of  it  pilgri- 
mage, fast,  alms-gift,  manamission,  or  di> 
Toroe,  by  sajring  to  his  wife,  "  if  I  have 
iiamu  oonnexion  with  yon,  I  am  under  an, 
)bligation  to  faat," — or  "  to  tfii       '       " 


mj^  slave,  is  "h 

— ^>r   '*  BUOh    lUl  UUtI,  lUJi   WUU,  IB   Ul- 

■Aila  is  establishea,  as  in  ttus  ease 


teh  an 

my  wife,  is  di- 


1  with  her  for  two  months    i_    ._.   . 

ro,"  Alia  is  not  established,    |>enalty,  the  several  penalties  above  men- 


he  former,  the  husband,  upon  his  i  imrring  of  any 
I  first  vow,  being  probibittni  from  |  troable   or   injnry. 
neiion  for  two  months,  and  upon  '  ihat  suspending  the 
■  )nd,  for  four  montha,  esoept-    iipon  the  ^— ^  — 


Aboo   Yoosaf   objects 

uanamisBJon  of  a  slave 

_ —  of  the  oamal  act  does 

Aila,  as  it  is  possible  for 


ky  r>u  which  he  remained  silent,    aot  amount  to  an  Aila,  as  it  is  possible  for 
e  term  of   fonr  months  complete  i  the  husband  to  evade  the  penalty,  by  first 

c  ^ :_-._  . .■     Jelling  the  slave,  in  which  case  he  might 

nommit    the    act   without    inourring    any 
penalty.    To  this  Haneefa  and  Mohammea 

with  his  wife  for  a  year,  '  reply  that  the  sale  of  the  slave  is   not  a 

a  day,"  Aila  is  not  estubUshed.  i  matter  of  certainty,  as  a  purchaser  is  not 
itrary  to  the  opinion  of  Ziffer.  who    .Jways  found,  and  hence  this  objeation  it  of 


space  of  time  requisite 
is  not  included  in  this  vow. 
in  vow  that   "  he  will  not  hai 


excepted  day  at  the  end  of  the 
tiving  this  to  be  analogous  to  a 
e :  tlwt  is  to  say,  if  a  man  agree 
dre  a  house  to  another  for  a  year 
a  day,  the  day  excepted  ia  trans- 
be  end  of  the  year,  and  so  in  this 
Ise;  and  the  exception  being  trans- 
the  end  of  the  fonr  monuis,  the 

erm  of  an  AiJa  is  involved  in  the 

.  argument  of  our  doctors  is  that ,  ibe  alone 
Uawalee  [maker  of  an   Aila]  ii 
ly  to  one  who  cannot  have 


with  his  wife  for  the  space  of  four    Edit. — If  a 


Aila  holds  respecting  a  teife  under  re- 

Dertible  divorce,— It  a  man  make  an  Aila 

vith  resnect  to  a  wife   nnder  reversible 

rUvoroe,  uie  Aila  is  established  )  hot  if,  with 

respect  to  one   under   irreversible   divorce, 

it  IS  not  established,  beoause  the  connubial 

mion  still  subsists  in  the  former  case,  but 

the  Utt«T ;  and  in  the  aaored  writings 

declared  to  be  a  subject  of  a  vow 

i)f  abstinence  who  is  the  wife  of  the  vower. 

Sut  drops  on  the  accomplishmeni  of  her 


a  penalty,  suoh  ai 


1  make  an  Aila  with  respect 


a  wife  under  reversible  dive 


...  J,  and  her 

_..    ._  1  the  present    EMit  be  accomplished  before  the  expiration 

usband  may  have  carnal  connex-    ^f  tht  term  of  Aila,  the  Aila  then  drops,  as 

"    '  "  ~    '.he  woman  (becoming  totally  separatt'd  by 

the  completion  of  her  Edit)  no  longer  remains 

i  Bubjeot  of  it. 

An  Aila  made  respecting  a  moman  before 

marriage  is  niigaiary. — If  a  man  say  to  a 

igM-Lment  of  hire,  would  without    strange  woman,  "Bj"  God  I  will  never  havo 

Foid,    on   account   of   ignorance ;  ,  carnal  connexion  with  you,"— or  "  you  ara 

vow.     But  I  to  me  like  the  back  of  my  mother,"  '  and  ho 

n  any  par- 1  afterwards  marry  her,  neither  Aila  nor  Zihar 

:^  established,  as  these  expressions  oi 


«ife  without   incurring  any 

■cause  the  day  excepted  is  not  par- 
pecitied ,  contrary  to  a  case  of  hire, 
excepted  day  is  transftTred  to  the 
year,  from  necessity,  as  the  con- ,         .   .  ^ 
~    it  of  hire,  would  without    strange 

, account   of   ignorance 

is  not  the  " 


y  to  have  carnal  connexion  with  l.. 

nd  four  months  or  upwards  of  the  facto  null,    

remain,  Aila  is  established,  as  the  addressing  her 
then  drops.  '  '    ■  -■    -" 

1,  being  in  Basra,  and  his  wife  in 
r  that  he  will  not  go  to  Koofa. 


t  the  t 


e  of  h 


t  established,  beca 


nwitfa  bis  wife,  witb- 

ing  any  penalty,*  by  brinfring  het 
a  to  the  place  uf  his  residence,  and 
ring  her. 
.f  Ohstitienee,  under  a  penalty  an- 


these  terms,  not  being  a 
ibject  ot'either  one  or  the  other,  since  none 
e  so  but  wives :  but  yet  if  a  man  marry  a 

..Oman  ^ter  having  vowed  in  this  manner, 

a  still  I  and  have  carnal  knowledge  of  her,  he  must 


I,  without  subjecting  himself  tn 


•  A  species  of  abuse,  by  which,  in  times  of 
ignorance,  the  wife  stood  virtually  divorced. 
fu-ni^  (l,n  propaj?»tion  of  the  faith,  it  only 
the  wife  to  be  prohibited  to  her 
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The  term  of  Aila,  with  respect  to  a  Blave, 
is  two  muntlis,  this  hi'inf^  the  space  of  time 
tlxed  for  her  tinal  separation  ;  thus  the  term 
of  Ailaof  a  slave  is  half  that  of  a  free  woman, 
as  wi'll  as  her  Edit. 

An  Alia  made  respecting  a  wife  at  a  dis- 
future  mat/  be  orally  rescinded, — Ir,  at  the 
time  of  making  an  Aila^  vow,  there  should 
exist  any  natural  or  accidt>ntal  impcidiment 
to  veneration  on  the  part  of  either  the  man 
or  Uie  woman  (such  as  the  former  bein^  sick, 
or  the  latter  being  impervia  coeunti,  or  an 
infant,  incapable  of  the  carnal  act, — or  their 
being  at  such  a  distance  from  each  other  as 
does  not  admit  of  their  meeting  during  its 
term),  it  is,  in  tliis  case,  in  the  man's  power 
to  rescind  his  Aila,  by  saying  \'  I  have  re- 
turned to  that  woman,  upon  which  the  Aila 
drops.— Shafei  says  tnat  Aila  cannot  be  re- 
scinded but  by  the  carnal  act  (and  such  is 
likewise  the  opinicm  of  Tehavee),  because, 
if  the  above  declaration  of  the  husbana 
amounted  to  a  rescindment,  it  would  follow 
that  a  breach  of  the  vow  is  therein  estab- 
lished, and  consequently  that  expiation  is 
incumbent;  whereas  this  is  not  the  case. — 
The  argument  of  our  doctors  is  that,  the 
Mawulee,  having  wronged  his  wife  hj  a  vow 
prohibiting  his  carnal  connexion  with  her, 
it  remains  with  him  to  make  her  such  satis- 
faction as  circumstances  admit  of,  by  a  ver- 
bal acknowledgment ;  and  the  ^Tong  being 
thereby  removed,  ho  is  no  longer  suoject  to 
the  penalty  annexed  to  it,  namely,  divorce. 
— It  is  to  be  observed  that  if  the  obstruction 
to  generation,  in  the  case  under  considera- 
tion, be  removed  during  Aila,  and  after  the 
Mawalee*s  oral  rescindment  as  above,  such 
rescindment  is  null,  and  his  commission  of 
the  carnal  act  is  then  requisite  to  rescind  it, 
as  he  is  here  enabled  to  employ  the  actual 
means,  whilst  the  end  remains  as  yet  un- 
attaini'd. 

An  equivocal  expression  of  divorce ^  takes 
effect  according  to  the  husbana  s  interpretation 
of  his  intention. — If  a  man  sav  to  his  wife, 
•  you  are  prohibited  to  me,*'  let  nim  be  asked 
concerning  the  intention  of  these  words ;  and 
if  he  say,  "  my  dcsig^n,  in  those  words,  was  to 
express  a  falsehood, '  his  declaration  is  to  be 
credited,  as  his  intention  coincides  with  their 
actual  tenor.  (Some  have  said  that  his 
declaration  is  not  to  be  credited  before  the 
Kazee,*  as  his  speech  is  apparently  a  vow, 
since  the  rendering  prohibited  that  which  is 
lawful  amounts  to  a  vow.)  And  if  he  say, 
•*  I  intended  divorce,"  a  single  divorce  irre- 
versible takes  place,  except  where  he  designed 
three  divorces,  in  which  case  three  divorces 
take  place,  as  was  stated  in  treating  of  Tolak 
KinayaL  or  divorced  by  implication  :  and  if 
he  say,  *'  I  intended  Zihar,"  Zihar  is  accord- 
ingly establiilied  with  the  two  Elders. 
Mohammed  says  that  this  is  not  Zihar, 
beooiue  it  is  essential  to  Zihar  that  the  hus- 
band compare  his  wife  to  his  own  relation 


*  That  is,  in  point  of  law. 


within  the  prohibited  degreea, 
the  case  in  tnis  instance. — ^The 
the  two  Elders  is  that  he  has  de^ 
bition  generally  ;  and  Zihar  ah 
sort  of  prohibition  (namely,  the 
of  carnal  connexion,  until  aftei 
and  a  circumstance  generallv 
capable  of  bearing  a  restrictea  ( 
— And  if  he  say, "  I  intended  pre 
or  **  I  had  no  particular  intention 
amounts  to  a  vow,  and  conseque 
is  established  from  it,  because  i 
original  thing  (with  our  doctor^) 

Srohibited  that  which  is  lawful, 
emonstrated  in  treating  of  vows 
tors  construe  any  expression  oi 
into  a  divorce,  where  then.*  is  r 
intention,  as  being  agreeable  to  e 


CHAPTER  VIII. 

OF  KnOOLA. 

Deflnition  of  the  term. — Kh( 

1>rimitiye  sense,  means  to  draw  o 
n.  law  it  signifies  an  agreement 
for  the^  purpose  of  dissolving  ( 
connexion,  in  lieu  of  a  com])ensa 
the  wife  to  her  husband  out  of  h 
—This  is  the  definition  of  it  i 
Ilaraooz. 

Heasons  trhich  Ju«tifi/  Klioah 
for  a  compensation.  —  Whene 
takes  place  between  husband  an 
they  both  8<?e  reason  to  appreh(- 
ends  of  marriage  are  not  likely  to 
by  a  continuance  of  their  union, 
need  not  scruple  to  release  hers< 
power  of  her  husband,  by  otffi 
compensation  as  mav  induce  bin 
her,  DecAuse  the  word  of  God  says 

IR  IM PITTED  TO  THE  WIFE  OK  U] 
RESPECTING  THE  MATTER  IN  LI  El 
SHE  HATU   RFXEASED   IIER8EU ; 

say,  there  is  no  crime  in   the 
accepting  such    compensation, 
wife  s  giving  it. 

^  Which  occasions  a  single 
divorcc.—ATSD  where  the  comp 
thus  ofibred  and  accepted,  a  sii 
irreversible  takes  place,  in  virtue 
and  the  woman  is  answerable  for 
of  it,  because  the  prophet  lis 
Khoola  effects  an  irreversible  d 
also,  because  the  word  Khooh 
sense  of  divorce,  whence  it  is 
classed  with  the  implied  ex  pre: 
and  from  an  implied  divorce  a  c 
versible  takes  place;— but  intei 
essential  to  Khoola,  because  by 
of  a  compensation,  the  act  is  ma 
dent  of  it ;— and  also,  because  it 
imagined  that  the  woman  wouh 
any  part  of  her  property  but  wit 
her  o^n  bafetv  and  ease,  which 
obtained  but  by  a  total  separatioi 
now  advanced  proceeds  upon  a 
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veit«d  with  a  right  in  het  own  penoo,  in 
order  thitt  an  equality  may  be  est&blithed. 

ItffferenM  beticeen  a  wife  requiring  Kkoola 
IB  tiea  of  art  unlawful  otUcIb,  aud  requiring 
divorce  in  lieu  of  the  tame  in  expreit  terms. — 
If  the  ihiofr  onGKd  to  the  husband  in  return 
for  Khoola  oe  Dot  lawful  property  (as  if  the 
woman  were  to  desire  him  to  grant  her 
Ehoola  in  lieo  of  wine  or  a  hog,  and  he  cod- 
seat,  Mjing,  "  I  agree  to  a  Ehoola  in  lieu  of 
such  wine,"  or  so  forth),  a  divoroe  irreTersible 
takes  place,  but  nothing^  is  due  tothehui- 
baud  :  but  if  a  compensHtion  for  divoroe  oon- 
siat  of  a  ihiog  not  lawful  property  (as  if  the 
woman  were  to  desire  her  nusbandto  divarce 
herforacaskof  wine,  andheoonsent,  oaying, 
"  1  divorce  you  in  conBideration  of  »ucL 
wine,''  and  bo  forth),  a  reversible  divoroe 
takes  place. —The  reason  for  divorce  taking 

Eluce  in  both  iustances  is  that  the  huBband 
OS  suspended  it  upon  the  coDBent  of  the 
woman,  whieh  is  already  testified  ;  and  the 
diflerttuce  between  the  case  of  Ehoola  and 
that  of  divorce  is  that,  in  the  former,  the 
coropcnsatiunbeinjt  null,  the  word  used  by  the 
husband  [Ehoola]  rf mains,  and  that,  as  beinir 
a  Kinayut,  or  implied  sen  tfuce,  is  efieotive  of 
irreversible  divorce  i  whereas,  in  the  latter, 
the  word  divorce  is  ezpres!),  and  conse- 
quently oetosions  reveraifilo  divorce  only. — 
.  And  the  husbund  has  here  no  claim  upon  hi4 
le  avtmion  is  on  ois  part,  because  wife,  because  she  has  not  named  any  appri'- 
d  text  goes  to  estalilisli  two  points  ;  |  ciable  article,  which  might  be  the  mcuns  of 
iawfulntss  of  Khuola  in  a  judicial ;  deceiving  him ;  and  nlso,  because  if  the  thin? 
ud  the  other,  its  admissibilitf  i  named  hv  particularly  spc-ciKed  by  her,  it 
the  purtits  and  God  Almighty  ;  |  cannot  be  lanl'ulty  made  incumbent  upon 
m  the  tradition  which  has  been  her  in  favour  of  htr  husband,  on  account  uf 
n  is  his  being  a  Mussulman ;  and  in  the  same 
lore   manntr,  it  eunnot  be  mudu  incumbent  if  it 

._    ._   ._  r,.._ ,  ._  the   be  nut  particularly  specilied,  as  in  that  ease 

d.  the  text  >>eloro  quoted  shows  that  sht  doi  s  nut  charge  ncrself  with  it :— but  it 
Tr-iiinbe  [in  the  part  of  the  husband,  \  is  othirwiBC  where  she  specifies  a  thing  nndt-r 
d  nut  take  any  thing,  and  oonse-  ]  a  false  denomination  (as  if,  for  instance,  hha 
lot  more  than  the  dowiT  a  fortiuri ;  were  to  make  a  pro|iosnl  of  Khoola  to  hi  r 
:  the  ground  of  admisMbility  is  husband,  by  saying,  "divorce  me  for  this 
'    lunt  of  the  contradiction  cask  of  vinegar,"  and  he  agree,  and  the  cask 


a  that ,  __ „ 

art  of  the  hnaboad,  it  would  be 
lie  in  him  to  take  anything  troia 
use  the  aacred  text  says,  "IF  te  be 
I  OF  CBAKGISO  (that  is,  repudiating 
and  marrying  another),  take  kot 
a  AST  THIKO  ■" — and  also,  because 
by  divorcing  his  wife  from  suoh  a 
'  change,  involves  her  in  distress ; 
tboves  nim  not  to  increase  that  dis- 
laking  her  property.  If,  moreover, 
lion  he  on  the  part  of  the  woman,  it 
nahle  in  the  husband  to  take  from 
:  than  what  ho  had  given  or  settled 
'.  namely,  her  dower.  (According  to 
1  Sogheer,  if  the  husband  take  frum 
'  than  the  dower,  it  is  striotljr  legal, 
rt  of  the  Eoran  already  quoted  is 
1  generally  :  but  the  Conner  opinion 
d  on  a  tradition  of  the  prophet,  to 
soman  having  mentioned  her  hatred 
sband,  he  advised  her  to  give  up 
r,  as  a  compensation,  to  induce  the 
to  divorce  her,  to  which  she  replied, 
ive  that  and  more !''  but  the  prophet 
,  "not  more  !" — and  herethe  aver- 
on  the  part  of  the  woman).— But 
r  husband  should  take  mure  than  the 
it  apprevt'd  in  point  of  law;  — and 
f  he  were  to  take  an;  compensati 


It  appears  that  where  the  ..  .. 
irt  of  the  wife,  a  Ehoola  for 
'lapprovedi  and. 


the  tradition   and   the  text . 
is  estaliliiihed   upon  the  other  re- 
ground,  iiaiutly,  the  lawfulness  of 
1  a  Judioial  view. 
ife  it  rvspiiimible  fur  the  rompenna- 

u  hu>band  offer  to  divorce  his  wife 
ptnsation,  and  she  consent,  divorce 
J*,  and  she  becomes  answerable  for 
•ensation  ;  because  the  husband  is 
td,  of  himself,  to  pronounce  either 
liate  or  a  suspended  divorce,  and  he 
«nds  the  divorce  upon  the  assent  of 
tn,  who  is  at  liberty  to  agree  to  the 
itiun,  as  she  has  authority  over  her 
m,  and  the  matrimonial  authority, 
liation,  is  one  of  thuse  things  for 
compensation  is  lawful,  olthouRh  it 
Dsist  of  property  ;  and  the  divorce  is 
lie  fur  the  reasuus  already  assigned, 
tieeaiue  Ehoola  is  understood  to  be 
Dge  of  property  for  the  person ;  and 
husbud  being  vested  with  a  right 
mperty,  the  woman,  in  return,  is 


afterwards  appear  to  contain  wine),  for 
this  case  he  has  a  claim  upon  her  for  iin 
equal  quantity  of  vinegar  uf  the  mediiiin 
standard,  because  her  naming  an  appn'ciable 
article  has  been  the  means  oi'dtectving  him  : 
— and  it  is  also  contrary  to  a  case  in  which 
a  master  emancipat'.'S  his  slave,  or  constitutes 
him  a  Mokutib,  in  return  for  a  cask  of  wine ; 
for  then  the  emancipated  person  is  responsi- 
ble to  his  emancipator  for  the  amount  uf  his 
estimated  vnliic  as  a  slave,  because  the 
owner's  property  in  his  slave  is  a  thing 
which  hears  a  certain  estimable  value,  and 
which  he  therefore  cannot  be  suppiised 
willing  to  relinquish  ^gratuitously  i  wheri'us 
the  prupcrty  in  the  wile's  person  is  not  of 
any  estimable  value  in  the  circumstance  of 
the  dissolution  of  the  connubial  right,  as  the 
only  rtaaon  fur  its  bein^  so,  in  the  attain- 
ment of  suoh  right,  is  its  importance,  and 
consequent  title  to  respect;  whence  it  is  that 
the  attainment  of  that  right  without  a  return 
is  nut  countenanoed  by  the  law  i  but  the 
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relinquishment  of  that  ri^ht  heing  in  itself  | 
a  manifestation  of  such  respect,  there  is  then  i 
no  occasion  to  impose  ui>ou  any  one  an  \ 
oblitration  of  property  for  the  purjiose  of! 
manifesting  ^^*      .  .    I 

Thv  compenitatlon  for  Khonla  may  consist 
of  anything  which  f«  lawful  in  Joirer.  — 
\ViiATEVKK  is  capable  of  beinp:  accepted  as 
a  dower,  is  also  capable  of  being  accepted  as 
a  compensation  for  Khoola,  since  whatever 
is  capable  of  being  a  pn)p('r  return  for  that 
which  is  appreciable  (uamely,  the  woman's 
person  at  the  time  of  its  coming  into  pro- 
priety), must,  in  a  superior  degree,  be  capable 
of  being  a  compensation  for  a  thing  not  ap- 
preciable (namely,  the  ^  woman's  person  at 
the  time  of  the  destruction  of  propriety). 

Cane  of  Khoola  rvquired  in  lieu  of  pro- 
perttj  unspecified, — If  a  woman  say  to  her 
husband,  **  Grant  me  Khoola  for  what  is  in 
my  hand,"  and  he  agree,  and  it  should  afU.>r- 
wards  appear  that  she  had  nothing  in  her 
hand,  divorce  takes  place ;  but  nothing  re- 
mains incumbent  upon  the  woman,  as  she 
has  not  deceived  her  husband  by  any  specific 
mention  of  proi)erty  :^  but  if  she  were  to  say, 
•*  grant  me  Khoola  for  the  property  in  my 
hand,"  and  he  agree  accordinply,  and  it 
should  appear  that  she  had  nothing  in  her 
hand,  she  must  in  this  case  return  to  him  her 
duwcr,  because  she  has  deceived  him  hj  a 
speoitication  of  property  which  did  not  exist ; 
and  hence  he  does  not  appear  to  consent  to  a 
relinfiuishment  of  the  connubial  propriety 
without  a  return,  and  the  woman  cannot  he 
legally  bound  to  pive  the  thing  specified,  or 
its  value,  as  its  kind  or  species  is  unknown  ; 
neither  can  she  be  laid  under  any  legal 
obligation  to  render  the  estimated  value  of 
her  person,  that  is,  her  proper  dower),  be- 
cause, in  the  circumstance  of  the  destruction 
ot'  the  connubial  propriety,  that  is  not  appre- 
ciable ;  it  is  therefore  fixed  that  there  remain 
incumbent  upon  her  whatever  the  husband 
may  have  given  in  lieu  of  his  attmnment  of 
the  nroniifty,  in  order  that  thus  he  may 
be  siiielded  from  injury. — If,  moreover,  a 
woman  say  to  her  husband, "  grant  me  Khoola 
for  the  Dirms  in  my  hand,**  and  he  agree, 
and  it  afterwards  appear  that  she  had  nothing 
in  her  hand,  he  has  a  claim  upon  her  for 
three  Dirms.— The  proofs  are  here  taken  from 
the  Arabic. 

Case  of  Khoola  in  lieu  of  an  absconded 
slave, ^-'If  a  man  enter  into  an  agreement  of 
Khoola  with  his  wife,  in  lieu  of  an  absconded 
slave,  on  the  condition  that,  if  the  slave  \m 
recovered,  she  shall  make  him  over  to  the 
liusband,  but  if  not,  she  shall  not  be  answer- 
able ;  yet  she  is  not  released  from  responsi- 
bility! and  it  remains  incumbent  upon  her 
either  to  mdce  delivery  of  the  slave  or  of  his 
Tttlue,  because  an  agreement  of  Khoola  is  of 
a  xeeiprocol  nature  (whence  it  is  requisite 
that  the  reoompence  be  received  on  the  part 
of  the  husband; ;  and  the  condition  of  release 
ftom  mponnmlity  agreed  to  by  the  parties 
is  diiapmoved,  and  ooniequently  void  :  but 
y0t  the  Khoola  i*  not  so,  as  it  is  not  rendered 


void  by  involving  an  invalid  conditioi 
Analogous  to  this  is  a  case  of  marriage  ;- 
for  if  a  man  marry  a  woman,  agreeing 
give,  as  her  dower,  an  absconded  slave,  < 
the  condition  that  if  he  be  recovered  he  sha 
be  made  over  to  her — ^but  if  not,  that  tj 
husband  is  not  to  be  answerable ;  ^et  tl 
husband  is  not  released  from  respoDBibilit 
and  it  remains  incumbent  upon  nim  eitl 
to  deliver  to  his  wife  the  slave  spedfie 
when  able  so  to  do,  or  to  pay  her  his  price. 

Cases  of  Khoola  granUafor  a  ttpecified  w, 
—If  a  woman  say  to  her  husband,  **  divoi 
me  thrice  for  one  thousand  Dirms,**  and 
pronounce  a  single  divorce,  there  remai 
incumbent  upon  her  one  third  of  the  the 
sand  Dirms,  because,  in  requiring  tbi 
divorces  for  the  whole  sum,  she  has  requii 
each  divorce,  separately,  for  the  third  of  tl 
sum. — It  is  however  to  be  observed  that  t 
I  single  divorce  pronounced  in  this  case 
j  irreversible,  as  oeing  given  in  lien  of  p! 
perty. 

If  a  woman  say  to  her  husband*  "  dive: 
me  thrice,  upon  my  paying  you  one  thoni^ 
Dirms,"  and  the  husband  give  her  on^ 
vorce,  nothing  is  incumbent  upon  the  w^- 
according  to  Haneefa,  and  the  husband 
liberty  to  take  her  back.  The  two 
say  that  a  divorce  irreversible  takes  pi 
return  for  one  third  of  the  thousand  ~ 
becxiuse  the  expression  **  upon  paymts- 
is  the  same  as  the  word  "  for  "  in  co*-.  - 


of  exchange.    The  argument  of 
that  the  expression  "upon  paymen' 
condition,  and  the  thing  conditioned 
be  dirided  according  to  the  parts  of  1 
dition  itself :  contrary  to  the  word  "    -fei 
that  is  used  to  express  a  return,  an.  </  ^ 
property  is  not  due,  divorce  express 
consequently  rever>ible)  remains. 

If  a  man  say  to  his  wife,  *'  divorce  yo  mx 
thrice,  for  (or  upon  payment  of)  one  t^ 
sand  Dirms,"  and  she  pronounce  upon  he* ^ 
one  divorce,  no  effect  whatever  tak»  pJ^* 
because  the  husband  is  not  desirous  that  ^ 
should  become  separated  for  any  thing  sb^ 
of  the  whole  sum  specified :  contrary  t(J, 
case  where  the  proposal  comes  from  the  ¥1 
(as  in  the  preci>ding  instance),  because,  i 
she  there  appears  to  be  desirous  of  proennx 
separation  from  her  husband  at  tnc  who 
expense  specified,  it  follows  that  she  is  w. 
ling  to  procure  it,  at  the  third  of  that  expen 
only,  k  fortiori. 

If  a  man  say  to  his  wife,  "  yon  are  divorc 
upon  payment  of  one  thousand  Dirms,"  a 
she  agree,  divorce  takes  plaoe  upon  her,  a 
the  husband  has  a  claim  upon  her  for  1 
thousand  Dirms,  in  the  same  manner 
where  a  man  says,  "you  are  divorced fo 
thousand  Dirms, '  and  the  wife  consents, 
which  case  divorce  takes  place,  and  one  th< 
sand  Dirms  are  incumbent  upon  her:— 1 
it  is  to  be  observed  that  in  both  cases  1 
woman's  assent  is  a  condition,  because  i 
words  of  the  husband,  "  you  are  divorced 
one  thousand  Dirms,'  mean,  "  you  arc  un< 
divorce  in  return  for  one  thousand  Dir 
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you  to  me," — and  his  words,  "  you 
oed  upon  payment  of  one  thousand 
mean,  **  you  are  under  divorce  on 

that  one  thousand  Dirms  be  due 
I  to  me,"  and  the  return  cannot 

incumbent  upon  her  without  her 
loreover,  a  circumstance  suspended 
»ndition  cannot  take  place  until  the 

be  previously  fulfilled,  wherefore 
t  in  this  case  depends  upon  her 
to  what  is  proposed.  And  nere  the 
I  irreversible,  for  the  reason  already 

man  say  to  his  wife,  "you  are 
and  there  is  against  you  a  thou- 
ms,"  and  she  consent, — or.  if  a  man 
» slave,  **  you  are  free,  ana  there  is 
fou  a  thousand  Dirms,*'  and  the 
ent,— the  slave  is  free,  and  divorce 
ace  upon  the  wife,  but  nothing 
incumbent  upon  eiUier,  according 
^fa:— the  rule  is  also  the  same  if 
e  not  to  assent.— The  two  disciples 
the  sum  specified  is  incumbent  upon 
lere  they  assent ;  but  that,  if  tnej 
Ment,  neither  divorce  nor  emanci- 
ike place:  for  they  arsiie  that  the 
ft  01  the  husband's  address  is  such 
d  in  bargains  of  exchange ;  and  a 
of  Ehoola,  or  of  Kitabat,  being  a 
of  exchange,  is  therefore  to  be  con- 

>  such; — as  in  hire,  for  instance, 
a  man  say  to  another,  "carry  this 
and  there  is  a  Dirm  for  you,'  it  is 
as  if  he  were  to  say,  **  carry  this 
or  a  Dirm.**--To  this  Haneefa  re- 

the  latter  part  of  the  sentence  has 
^  and  detached  sense,  and  there- 
t  to  be  connected  with  the  preceding 
JSs  there  be  something  to  show  that 
-but  here  nothing  exists  to  evince 
lexion,  because  divorce  and  manu- 
re frequently  produced  without  any 
al  return  : — contrary  to  cases  of  sale, 
re,  as  neither  of  these  are  to  be 
1  without  a  substantial  compensa- 

oomI  of  Khoolu  made  to  the  trtfe^ 
rserre  of  option  to  the  husband,  is 
-If  a  man  say  to  his  wife,  "you  are 
for  a  thousand  Dirms,  on  a  con- 
option  to  me  (or,  to  you)  for  three 
d  she  consent,  the  option  is  invalid, 
s  reserved  to  him,  but  valid  where 
ired  to  her  ;  and  if  she  reject  hispro- 
bin  the  three  days,  the  Khoola  is 

>  if  she  do  not  reiect  it  within  that 
divorce  takes  place,  and  the  sum 

)y  the  husband  becomes  incumbent 
— This  is  the  doctrine  of  Haneefa. 
isciples  say  that  the  option  is  nuU 
case,  and  that  divorce  takes  place 
•  woman,  and  the  sum  specified 
acumbent  upon  her,  because  option 
r  the  purpose  of  dissolving  a  con- 
)ther  agreement,  after  it  has  been 
^  and  not  for  preventing  the  execu- 
;  and  the  act  of  the  man,  or  of  the 
mplying  pvoposal  on  the  part  of 


the  former,  and  acceptance  on  that  of  the 
latter,  does  not  carry  with  it  diJssolution  on 
either  part ;  his  proposal  does  not,  as  it  is  a 
Yameen,  or  suspending  vow,  on  account  of 
its  involving  a  condition  and  a  consequence 
(namelv,  the  suspension  of  divorce  upon  the 
woman  s  consent);  and  a  vow  is  in  itself 
incapable  of  effecting  dissolution ;  nor  does 
her  acceptance,  as  that  is  the  condition  of 
the  vow,  and  as  the  vow  is  in  itself  inca- 

Sable  of  effecting  dissolution,  so  is  the  con- 
ition;  and  such  being  the  case,  the  reserve 
of  option  on  either  part  is  nulL — The  argu- 
ment of  Haneefa  is  that  Ehoola  on  the  part 
of  the  woman  stands  as  a  sale,  since  it  is  a 
transfer  of  property  for  a  return,  and  accord- 
ingly, if  it  proceed  first  from  the  wife,  by 
her  saying  to  her  husband,  "divorce  me  in 
return  for  one  thousand  Dirms,  on  a  con- 
dition of  option  to  me  (or,  to  you)  for  three 
days,"  and  she  afterwards  retract  before  her 
husband  signifies  his  consent,  her  retractation 
is  approved,  on  which  account  it  is  restricted 
to  that  Majlis,  or  situation,  and  does  not 
extend  beyond  it,— that  is,  if  she  rise  from 
her  seat  oefore  her  husband  signifies  his 
assent,  it  becomes  nidi;  the  condition  of 
option  in  it  therefore,  when  proceeding  from 
tne  wife,  is  'approved ;  but  when  it  proceeds 
from  the  husoand,  the  condition  of  option 
is  not  approved,  because  it  is  then  a  vow, 
wherefore  his  retractation  of  it  is  not  ap- 

S roved,  and  it  continues  in  force  beyond  the 
[ajlis ;  and  as  it  is  a  vow  on  the  part  of  the 
husband,  ho  can  have  no  option,  since  a  vow 
does  not  admit  of  option.  Let  it  be  also 
observed  that  the  case  of  a  slave,  with 
respect  to  manumission,  is  the  same  as  that 
of  a  wife,  with  respect  to  divorce  ;--that  is 
to  say,  manumission  for  a  consideration  is 
an  exchange,  on  the  part  of  a  slave,  the 
same  as  divorce  for  a  return,  on  the  part  of 
a  wife. 

TTie  assertion  of  the  husband  respecting 
Khoola  is  to  be  credited, — If  a  man  say  to 
his  wife.  **I  yesterday  divorced  you  for  a 
thousand  Dirms,  but  you  did  not  consent,** 
— aud  the  woman  reply  that  she  did  con- 
sent, the  assertion  of  tno  husband  is  to  bo 
credited:  but  if  a  man  say  to  another,  **I 
yesterday  sold  you  this  slave  for  a  thousand 
Dirms,  but  you  did  not  consent,"  and  the 
other  reply  that  he  did  consent,  the  asser- 
tion of  tne  purchaser  is  to  be  credited.— Tho 
reason  of  the  difference  between  these  two 
cases  is  that  divorce  for  a  compensation  is 
a  vow,  when  proceeding  from  the  husband, 
and  his  acknowledgment  of  his  having  made 
the  proposal  does  not  necessarily  imply  an 
acknowledgment  of  tho  condition  having 
taken  place,  as  the  vow  holds  good  indepen- 
dent of  that  circumstance,  whereas  salo 
cannot  be  effected  without  the  consent  of 
the  purchaser,  and  hence  an  acknowledg- 
ment of  sale  necessarily  implies  an  acknow- 
ledgment of  that  circumstance  without 
which  sale  cannot  exist,  namely,  consent, 
and  the  sellcr*s  denial  of  that  circumstance 
1  is  a  contradiction  to  his  previous  acknow- 
'  8  • 
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ledfirment,    and    consequently   not    to    be 
credited. 

A  mutual  discharge  leaves  each  party  ttith- 
out  any  claim  upon  the  other.— X  Mobabat, 
or  mutual  discliorgc  (signified  by  a  man 
saying  to  his  wife,  *'  I  am  discharged  from 
the  marriage  between  you  and  me,*'  and  her 
consenting  to  it),  is  the  same  as  Khoola,— 
that  is  to  say,  in  consequence  of  the  declara- 
tion of  both,  every  claim  which  each  had 
upon  the  other  drops,  so  far  as  those  claims 
are  connected  with  their  marriage.  This  is  the 
doctrine  of  Haneefa.  Mohammed  says  that 
nothing  is  done  away  by  either  except  what 
is  particularly  mentionedby  both  the  husband 
and  the  wife.  Aboo  Yoosaf  unites  with  Mo- 
hammed, as  to  the  Khoola,  but  with  ilaneefa 
as  to  tho  mutual  discharge. — ^The  argument 
of  Mohammed  is  that  mutual  discharge  and 
Khoola  are  contracts  of  exehan^re,  in  which 
the  circumstances  specifically  stipulated  are 
alone  regarded,  and  not  those  which  are  not 
stipulated.  The  argument  of  Aboo  Yoosaf 
is  that  tho  word  Mobarat,  from  its  gramma- 
tical form  bears  a  reciprocal  sense,  and 
therefore  requires  that  the  discharge  be 
equally  established  on  both  sides;  and  this 
is  general ;  yet  the  discharge  is  in  this  case 
restricted  to  those  rights  connected  with 
marriage,  as  the  design  proves  it  to  be  so ; 
but  Khoola  only  requires  that  the  woman  be 
freed  from  the  restraint  of  her  husband ;  and 
as  that  is  obtained  by  the  dissolution  of  the 
marriage,  it  docs  not  reciuire  that  all  it« 
effects  be  terminated.  The  argument  of 
Haneefa  is  that  Khoola  bears  the  sense  of 
separation,  and  that  is  general,  the  same  as 
a  mutual  discharge,  and  consequently  mar- 
riage is  thereby  terminated,  together  with  all 
its  rights  and  effects,  the  same  as  by  a  mutual 
discharge. 

Khoola  entered  into  by  a  father  on  behalf 
of  his  infant  dauqhter  is  invalid, — If  a  father 
transact  a  Khoola  with  the  husband  of  his 
infant  daughter,  agreeing  to  pay  tho  con- 
sideration out  of  her  property,  the  Khoola  is 
not  valid  with  respect  to  her,  because  this 
exhibits  no  regard  for  her  interest,  as  her 
person  is  not  appreciable  in  the  dissolution 
of  a  marriage,  wnereas  the  consideration  is 
so:  contrary  to  marriage  (as  where  a  man 
contracts  his  infant  daughter  to  another)  for 
that  is  valid,  because  the  woman's  person,  on 
entering  into  a  marriage,  is  appreciable  : — 
and  the  woman's  person  not  being  appreciable 
in  the  dissolution  of  a  marriage,  the  Khoola  of 
a  wife  sick  of  a  mortal  illness  is  considered 
as  proceeding  from  the  third  of  her  property; 
but  being  appreciable  upon  entrance  into  a 
marriage,  if  a  man  sick  of  a  mortal  illness 
were  to  marry  a  woman  on  a  proper  dower,  it 
is  considered  as  coming  from  the  whole  of  his 
property.— The  Khoola,  therefore,  being  ille- 
gal, the  dower  of  the  infant  does  not  drop, 
nor  does  tho  husband  acquire  any  right  to 
her  property. — There  are  two  traditions  with 
respect  to  the  act  of  tho  father  occasioning 
divorce  in  this  instance ;  according  to  one, 
divorce  docs  take  place ;  but  according  to  the 


other  it  does  not ;  the  former,  how  >^er,  is  the 
better  opinion,  because  the  Khoola  is  a  sus- 
pension of  divorce  upon  the  consent  of  the 
father,  which  is  the  same  aa  upon  any  otiier 
condition. 

Unless  he  engage  to  hold  himself  responsikk 
for  the  compensation, — If  a  father  transacts 
Khoola  on  tne  part  of  his  infant  daughter  for 
a  certain  sum,  engaging  to  hold  himself 
responsible  for  the  payment,  the  Khoola  ia 
valid,  and  thu  sum  specified  becomes  incum- 
bent upon  him.  because  the  engagement  erea 
of  a  stranger  for  the  consideration  of  Khook 
is  valid,  and  consequently  that  of  a  father  in 
a  superior  degree :  in  this  instance  also  tlM 
infant's  dower  does  not  drop,  as  the  father 
has  no  authority  with  respeot  to  the  relin- 
quishment of  it. 

Or  refer  it  to  his  daughter's  consent,-^ 
And  if  the  father  were  to  stipulate  that  hk 
daughter  is  to  be  responsible  for  the  vol 
specified,  this  will  depend  npoa  her  con- 
sent where  she  is  competent  (that  it.  capable 
of  comprehending  the  nature  of  her  situation, 
and  that  of  the  present  transaction,  and  pro- 
nouncing upon  them) ;  and  if  she  coneent, 
divorce  takes  place,  on  account  of  the  eon- 
dition  being  fulfilled  upon  which  it  is  im- 
pended :  but  the  sum  specified  (or  considen- 
tion)  is  not  incumbent  ui>on  her,  as  aa  infrnt 
is  incapable  of  undertalcing  the  discharge  of 
any  pecuniary  obligation ;  and  if  the  fatfaff 
consent  on  his  daughter's  behalf,  then  an 
two  traditions  concerning  it ; — aocordmg  ti 
one,  divorce  does  not  take  place  until  she 
shall  eventually  express  her  consent;  and 
according  tu  another,  divorce  takes  place 
independent  of  it ;  but  here  the  compensa- 
tion agreed  for  is  not  incumbent  upon  ner  at 
all  events. — And  in  the  same  manner,  if  a 
father,  transacting  a  Khoola  on  the  part  of 
his  infant  daughtt  r,  agree  that  the  compen- 
sation shall  consist  of  her  dower,  ana  he 
happen  not  to  be  surety  for  the  same,*  the 
validity  of  the  Khoola  depends  upon  the 
daughter's  consent,  which  if  she  declaie, 
divorce  takes  place;  but  vet  her  dower  doee 
not  drop  :  and  nere  also,  if  the  father  consent 
on  his  aaughter's  behalf,  there  ore  two  trt* 
ditions  concerning  it,  as  already  stated:  ifi 
however,  he  be  surety  for  the  dower^  amount- 
ing to  one  thousand  Dirms  (for  instsnee)* 
divorce  takes  place,  heiMiuse  the  condition 
(namely  consent)  is  existing ;  and  five  hun- 
dred Dirms  only  are  incumbent  upon  him, 
according  to  a  favourable  construction  of  the 
law.  Analogy  would  suirgest  that  he  b  liable 
for  tho  whole  thousand,  upon  this  grouni 
that  where  an  adult  woman  transacts  KhooU 
on  her  own  behalf,  before  consummation  of 
marriage,  for  any  specified  sum  (say  one 
thousand  Dirms),  and  her  dower  be  also  one 
tliousand,  the  wnole  sum  is  incumbent  upon 
her,  and  is  discharged  by  five  hundred  drop- 
ping from  her  dower,  and  her  paying  tne 


*  See  Book  of  Sfarriage,  Cliap.  III. 
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other  five  hundred  out  of  her  own  property  : 
—but  according  to  the  more  farourable  con- 
ttruction  of  the  law,  nothing  whatever  is 
incumbent  upcn  her,  because  the  intent  of 
the  husband,  in  the  transaction,  is  merely 
to  free  himself  from  the  oblif^tion  of  her 
dower ;  and  this  end  being  obtained,  nothing 
beyond  that  remains  incumbent  upon  her. 


CHAPTER  IX. 

OF  ZIHAB. 

DfJInition  of  the  f*rm.— The  word  Zihar 
is  derived  from  Zibr,  the  back. — In  the  lan- 
roage  of  the  law  it  signifies  a  man  comparing 
fiia  wife  to  any  of  his  female  relations  within 
meh  prohibited  degree  of  kindred,  whether 
liy  blood,  by  fosteraffo,  or  hj  marriage,  as 
renders  marriage  with  them  inyariabiy  un- 
lawful,— as  if  ne  were  to  say  to  her  tby  a 
pecnliaritT  in  the  Arabic  idiom],  **  you  are  to 
me  like  tne  back  [Zihr]  of  my  mother."  It 
is  essential  to  Zihar  that  the  person  compared 
be  the  wife  of  the  speaker,  insomuch  that 
Zihar  does  not  apply  to  a  female  slave ;  and  somewhere  have  mentioned  it 


hibited  :  contrary  to  that  respecting  women 
fasting,  or  in  their  courses,  with  whom 
although  the  commission  of  the  carnal  act 
itself  be  prohibited,  yet  other  liberties  are 
not  BO,  as  those  situations  are  perpetually 
recurring  to  them,  and  if  such  a  rule  were 
to  hold,  it  would  operate  as  an  almost  con- 
tinual restraint  upon  them;  whereas^  with 
respect  to  women  under  Zihar,  or  within  the 
prohibited  degrees,  this  is  not  the  case. 

If  the  prohibition  occasioned  by  Zihar  be 
violated,  vet  no  additional  penalty  is  in- 
oMrrcr/.— If  a  man,  having  prodouced  Zihar 
upon  his  wife,  have  oamal  connexion  with 
her  before  he  makes  expiation,  it  behoves 
him  to  repent  and  pray  ibrgiveness  from 
God;  but  nothing  is  incuml^nt  upon  him, 
except  the  expiation  on  account  of  his  Zihar, 
as  before,  and  that  he  refrain  from  any  re- 
petition of  the  camd  act  with  her  until  he 
perform  such  expiation,  because  it  is  re- 
lated of  the  prophet  that  he  thus  commanded 
one  who  had  committed  the  oamal  act  with 
his  wife  after  Zihar,  and  before  expiation  ; 
from  which  tradition  it  appears  that  nothing 
more  is  incumbent  (in  conscouence  of  the 
commission  of  the  carnal  act  before  expia- 
tion), for  if  it  were  so,  the  prophet  would 


eompetency  to  pronounce  Zihar  appertains 
only  to  one  who  is  a  Mussulman,  of  sound 
Blind,  and  mature  age,  that  pronounced  b}r  a 
Zimmee  or  an  infant  being  nugatory ;  and  its 
effect  is  to  prohibit  the  person  who  pronounces 
it  from  carnal  connexion  with  his  wife,  until 
he  shall  have  performed  an  expiation. 
Zikar  prohibits  carnal  connexion  until  ex- 


Zihar  cannot  occasioti  divorce, — Let  it  be 
observed  that  from  the  words  of  the  husband. 
*'  you  are  to  me  like  the  back  of  my  mother/ 
nothing  but  Zihar  is  establishea,  because 
the  term  employed  expressly  signifies  Zihar  ; 
and  if  he  should  intend  divorce  by  it,  yet 
that  does  not  take  place,  as  the  law  of  di- 
vorce lis  broken  through  in  this  particular,* 


piation, — If  a  man  say  to  his  wife,  **you  and  consequently  Zihar  does  not  admit  of 

ire  to  me  like  the  back  of  my  mother,"  she   divorce  being  intended  by  it. 

fthe  wife]  becomes  prohibited  to  him,  and  his       Zihar  in  established  by  a  comparison  trith 


eamal  connexion  with  her  is  unlawful,  as 
irell  as  every  other  conjugal  familiarity, 
ontil  he  perform  expiation  for  the  same,  as 
is  enjoined  in  the  sacred  writings. 

Sature  and  duration  of  Zihar, — In  times 
of  ignorance  (that  is,  before  the  establish- 
ment of  the  Mussulman  faith}*  Zihar  stood 
as  a  divorce;  and  the  law  afterwards  pre- 
served its  nature  (which  is  prohibition),  but 
altered  its  effect  to  a  temporary  prohibition, 
which  holds  until  the  performance  of  expia- 
tion, but  without  dissolving  the  marriage. — 
The  reason  for  this  is  that  Zihar  is  an  ofience, 
as  beinR  a  declaration  founded  upon  a  false- 
hood, and  which  amounts  to  a  disowning  or 
denying  of  the  wife ;  and  therefore  finds  its 

E roper  punishment  in  her  being  rendered  un- 
iwfol  to  him  who  pronounces  it,  by  a  pro- 
hibition whi(^  cannot  be  removed  but  by  his 
performing  expiation :  and  as  carnal  con- 
nexion becomes  prohibited  bv  Zihar,  so  do 
all  its  accompanying  privileges,  such  as 
kissing,  touching,  and  other  familiaritsr,  lest 
the  husband  be  tempted  to  the  commission  of 
the  carnal  act ;  in  tne  same  manner  as  is  the 
rule  with  respect  to  relations  within  the 
prohibited  degrees,  with  whom  not  only  the 
carnal  act  itself,  but  also  every  familiarity 
which  leads  to  the  commission  of  it,  are  pro- 


any  part  of  the  body  icAich  implies  the  whole 
pel  son. — If  a  man  say  to  his  wife,  **  you  are 
to  me  like  the  belly  of  my  mother,"  or  "  the 
thigh,"  or  "the  pudendum,'*— Zihar  is 
thereby  established,  as  Zihar  signifies  the 
likening  of  a  woman  to  a  kinswoman  within 
;  the  prohibited  degrees,  which  interpretation 
is  found  in  the  comparison  beinj^  applied  to 
any  of  the  parts  or  members  improper  to 
be  seen. — And  Zihar  is  in  the  same  manner 
established,  by  the  likening  of  the  wife  to 
any  other  kinswoman  within  such  prohibited 
degree  as  that  marriage  with  them  is  at  all 
times  unlawful,  such  as  sisters,  and  aunts, 
and  foster-mothers,  who  are  invariably  pro- 
hibited, as  well  as  a  natural  mother.  And 
so  also  if  a  man  say  to  his  wife»  **  your  head 
is  to  mo  like  the  back  of  my  mother,"  or 
"your  pudendum,"  or  "your  waist,''— be- 
cause by  these  the  whole  person  is  figura- 
tively expressed ;  and  so  also  if  he  were  to 
say,  **your  half  or  your  third,"  because 
in  this  case  the  effect  is  established  in  a 


•  That  is  to  say,  Zihar  has  been  made,  by 
the  law,  a  thing  distinct  and  separate  from 
divorce,  and  subject  to  a  rule  peculiarly  a^ 
plioable  to  itself. 


UR 
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diffusive  portion  *  and  eonaoquontly  extends 
to  the  whole  person,  hiCausc.  as  tho  dithisive 
portion  of  any  thinp^  is  a  proper  subiect  of 
all  other  acts,  such  as  purohaso,  sale,  and 
HO  forth,  80  is  it  of  divorce ;  but  divorce 
beinj;:  incapable  of  divi-^iou,  is  necessarily 
established  in  the  whole  person;  and  as 
Zihar  resembles  divorce,  it  therefore,  like 
divorce,  exti-nds  to  the  whole  also. 

A  gentiral  compariMm  taht's  effect  accord' 
imj  to  the  husband" n  explntmtinn, — Where  a 
man  says  to  his  wife,  *|  you  are  t*)  me  like 
my  mother,"  it  is  requisite  that  his  intention 
be  examined  into,  !»o  as  to  discover  the  true 
predicament  in  which  the  ^nfe  stands;  and 
if  he  declare  that  his  meaning  was  only  to 
show  respect  to  his  wifi»,  it  is  to  bo  received 
accord inK  to  his  explanation,  because  in 
speech  respect  may  be  ex])ressed  by  a  general 
comparison :  or,  if  he  declare  his  intontion 
to  have  been  Zihar,  tliat  is  aeeordinjfly  estab- 
lished, for  here  a])pears  a  comparison  with 
the  wliole  person  of  his  moth<T,  m  which  her 
back  is  included  ;  but  as  that  is  not  expressly 
mentioned,  the  speaker's  intention  is  requi- 
sit'C  to  establish  it;  and  if  he  declare  his 
intention  to  be  divorce,  a  diyorw?  irreversible 
takes  place,  as  his  comparing:  his  wife  with 
his  mother  is  likening  her  to  one  who  is  pro- 
hibited to  him,  and  is  therefore  the  same  as 
if  he  were  to  say,  **you  are  prohibited  to 
me,**  thereby  intending  divorce  ; — but  if  he 
declare  tliat  he  had  no  positive  intention, 
neither  Zihar  nor  divorce  are  established 
(acconling  to  Ilaneefa  and  Aboo  Voosaf), 
because  the  addrt'ss  bearing:  tlie  construction 
of  respect,  must  here  be  taJken  in  that  sense, 
as  being  of  less  importance  than  any  other. 
Mohammed  says  tliat  Zihar  is  established 
indepcmdent  ol  intention,  because,  a  com- 
parison of  the  wife  with  a  linib  or  member 
of  the  mother  oecasioninff  Ziliar,  it  follows 
that,  where  it  is  made  with  the  whole,  Zihar 
is  established  a  fortiori. — With  Aboo  Yoosaf, 
if  the  intention  of  the  husband  be  mere^ 

{)rohibition,  an  Aila  only  is  established, 
)ecausc  the  prohibition  by  Aila  is  less  rigo- 
rous than  by  Zihar. — With  Mohammed,  on 
the  contrary,  Zihar  is  established :  his  argu- 
ment is  taken  from  the  Arabic. 


tendinp:  either  Zihar  or  divorce,  it  takes  effect 
according  to  his  intention,  as  this  address 
may  be  taken  in  either  sense, — in  that 
of  Zihar,  as  being  a  comparison, — and  in 
that  of  aivoroe,  as  expressinj^  prohibition, 
strengthened  by  the  comparison.  In  this 
case,  however,  if  he  have  no  intention,  acxH)rd- 
ing  to  Aboo  Yoosaf,  Aila  is  established, — 
and,  according  to  Mohammed,  Zihar, — as  in 
the  preceding  case. — And  if  he  sav,  "you 
are  to  mo  prohibited  like  the  back  of  my 


*  JooEOO  Shae  is  here  rendered  a  diffusive 
fioii|  in  opporition  to  Joozoo  Mayecn  a 
or  spedlied  portion. 


■        ■  '      '   r 


mother,"  and  thereby  intend  divorce  or  Aila, 
yet  nothing  but  Zihar  is  established,  acconi- 
incr  to  Haneefa. — ^The  two  disciples  say  that 
whatever  he  may  intend  is  c^stablished,  u 
prohibition  equally  implies  either  Aila  or 
divorce  :  according  to  Mohammed,  ho^'cver. 
where  divorce  is  the  intention,  no  Ziliar 
is  established ;  whereas,  according  to  Aboo 
Yoosaf,  divorce  and  Zihar  are  both  estab* 
lish<.d  together  (that  is,  divorce  is  estab- 
lished on  account  of  the  intention,  and  Zihar 
on  account  of  the  term  Zihr  [back]  being 
expressly  mentioned,  as  was  stated  in  its 
proper  place). — The  argument  of  Haneela 
IS  that  the  words  above  recited  expressly 
sisrnify  Zihar,  and  therefore  do  not  bear  aaiT 
other  sense ;  and  the  word  prohibited,  wbica 
is  iutroduec>d  there,  relates  solel^r  to  the  pro- 
hibition by  Zihar,  as  prohibition  is  of  vanoos 
kinds,  of  which  that  by  Zihar  is  one,  and  ii 
on  tliis  occasion  preferred,  on  account  of  tbe 
accompanying  comparison  with  the  back  of 
the  mother ;  and  all  other  kinds  of  proluld- 
tion  being  only  constructive,  and  that  Iqf 
Zihar  positive,  the  prohibition  to  which  the 
word  '*  prohibited"  alludes,  is  to  be  takmai 
relating  to  the  Zihar  only. 

Zihar  has  no  effect  upon  any  but  a  wife," 
Zihar  is  not  established  with  respect  to  aay 
hut  the  wife  of  the  spc^aker,  insomuch  that  if 
a  man  pronounce  a  Zihar  upon  his  female 
slave,  it  has  no  effect^  for  vonons  reasons.'— 
First,  God   has   said, — *'  men   who  pbo- 

NOUNCE  ZlHAU  TPON  TDEIB  WOUEK,"— 

where,  by  women  is  understood  wives; 
Secondly,  the  legality  of  a  female  alave  ii 
of  a  secondary  or  dependant  nature,  and 
that  of  a  wife  of  a  primary  or  original 
nature,  and  hence  those  two  persons  mi»t 
not  be  confounded ;  Thirdly,  Zihar  is  an 
imitation  of  divorce,  and  divorce  docs  not 
take  place  upon  a  slave. 

If  a  man  marry  a  woman  withont  her 
consent,  and  pronounce  a  Zihar  upon  her 
before  that  be  obtained,  and  she  afterwards 
signify  her  consent,  the  Zihar  is  void, 
because  the  husband,  in  making  the  com- 
parison, said  no  more  than  what  was  at  that 
time  strictly  true,  and  hence  what  he  sayi 
does  not  amount  to  a  disowning  or  denying 
of  her. 

Objection.  — It  would  here  appear  that 
the  validity  of  the  Zihar  remains  suspended 
upon  the  woman's  consent  to  the  maniap>, 
in  the  same  manner  as  the  manumission  of 
the  purchaser  of  a  slave  from  an  usoiper 
rests  upon  the  consent  of  the  proprietor  (that 
is  to  say,  where  a  person  purohases  a  uaTe 
of  the  usurper  of  him,  and  emandpatn  him* 
tho  validity  of  his  emancipation  depends 
upon  the  proprietor's  assenting  to  the  sale), 
because  Zihar  is  a  right  of  possession  by 
marriage,  in  the  same  manner  as  mana- 
mission  is  a  right  of  possession  by  right  of 
property. 

Reply. — The  validity  of  the  Zihar  is  not 
suspended  upon  her  consent  to  the  marriage 
because  Zihar  is  not  one  of  the  rights  of 
marriage,  as  it  has  no  place  in  the  ordmancei 
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Zikar  coUertirely  pronouneed  takn  plaee 
■^OM  trrry  indiriduai  to  lekom  it  li  addrttted. 
—  WBCKt  a  maD  addreues  elII  tun  i  ' 


infidel  0] 


tf  the  lav,*  «herea«  matrimony  hoa  a  place  i  ia  eipiatioo  bj  the  diBlribution  of  vietiiola 
Uthem,  and  that  which  ia  not  of  the  law  ia  to  the  poor  ; — bucause  by  czpitLtion  prohibi- 
Okeipabk'  of  apjpertainiojf  as  a  right  to  that  lion  is  terminated,  wherefore  it  is  neot-sitarr 
vLich  is  one  of  its  ordinances;  contrary  to  that  the  expiation  be  flnt  made,  in  older 
t^  cane  of  manumiuion  prooeedin^  from  the  that  carnal  ooonexion  may  be  lawful. 
purchaser  of  a  ilaToont  of  the  hand*  of  his  I  The  emancipation  ofaslaveofanydeserip- 
Uiuper,  as  manumission  la  a  right  of  pro-  ,  tion  aufficet. — iTauifictB  for  an  expiation  that 
Perty.  ;l  slave  be  released,  whether  that  slave  be  on 
y.  1 —  ~,7/.^.'..>..  .K.^^^„^j^^  i^L.  _7 —  :„4jj,.i  ,.-(1  MuMuliaan,  an  infant  or  au  adult, 
a  female,  because  the  word  Kaktu, 
an,  applies  equally  to  oil  of  these, 
ttctirely,  sayinir,  "ye  ore  to  me  as  the  back  .is  it  sigoitieB  one  who  is  possessed,  in  ri^ht 
>f  mj  mother, '  Zinur  is  established  with  ..f  propertj-,  by  another,  under  anv  descnp- 
c«ipeGt  to  CTory  one  of  them,  he  having  on  lion  whatever,— Shafei  says  that  the  eman- 
tlua  occasion  applied  the  Zibor  to  them  all  ripation  uf  an  inlidel  docs  not  suffice  as  an 
iadiflfriminately,  as  in  divorce,  where  if  a  :  txpiation,  beeause  this  is  a  right  of  Oos, 
Ban  diiM!t  a  u'Qtenoe  of  divorce  to  the  whole  ivluch  cannot  lawfully  be  expended  upon 
of  hla  wives  collectively,  it  takes  place  upon  ime  who,  as  bi'inir  an  infidel,  is  his  cncmv ; 
■he  whole.  And  here  on  expiation  ia  inoum-  like  Zakat,  which  is  a  right  of  Qon,  and  tLa 
bent  upon  him,  on  account  of  each  wife  '  diebursemcutof  which uponiufidels,asbeinK 
Kspcctively,  because  prohibition  has  been  i  tbe  enemies  cf  God,  is  therefore  illegal. — 
catebliahed  with  respect  to  each ;  and  expia- 1  fo  this  our  doctors  repl][,  that  the  emanctpa- 
tiMiiat)rdainedforthe  purpose  of  terminating  tion  of  a  slave  [liakba]  is  what  is  mentioned 
and  aboUsbing  the  prohibition;  and  where  ia  the  text,  and  that  is  fulfilled  by  the  manu- 
that  U  numerous  the  expiation  must  be  so  ,  raisaion  of  an  inlidel ;  and  ai  to  what  Shafei 
likewiwf,  according  to  the  number  of  pro-  udTances.  of  expiation  being  a  right  of  God, 
Ubitiona  :  contrary  to  a  caao  where  a  man  .md  therefore  nut  to  be  expended  upon  bit 
pCDUoonces  an  Aila.  (or  vow  of  four  months'  inemiea,  it  may  be  replied  tliat  the  intention 
abstinence  from  carnal  connexion)  upon  all  uf  the  expiation  ia  to  render  the  slave  equal 
Us  wives  collectively,  and  breaks  his  vow  to  the  fulfilment  of  aaob  duties  as  relate  to 
'vliaTiiig  carnal  knowledge  of  them  within  Uoo,  that  in  to  say,  of  Zakat,  pilgrimage, 
'    -  .......---..-       -•  -■  ..    .        ■         .-.,         _  ^  }. 


cue  expiation  is  incumbent  upon  ,.._...  , 

of  mpect  to  the  honour  and  gntatneas  of  the  '  iifter  monumisiiion,  thereby  enhonoing  his 
niine  of  God  ;  and  hii  name,  in  a  vow  of  i  i-rime  of  infidelity,  and  precluding  himsi'lf 
ili,  if  mentioned  once  only,  as  it  is  pro-  '  trom  receiving  those  advuDtages  which  he 
Dauiiccd  by  the  man  sayinK  to  ell  hit  wives,  \Fas  qualified  to  enjoy  through  his  freedom, 
"by  Goo  I  will  not  have  carnal  connexion  it  ia  to  be  attributed  to  the  error  of  his  choice, 
VitL  you.''  and   not  to  any   defect  in  the  act   of  tho 

Sfetion.  I  LXpiator. 

I'niest  luc/i  ilare  he  tlefediie  I'n  one  of  hit 


Of  £rpiatifm.  1 

A  Zihlr  me,v  hr  expiated  by  ihr  rmanei- 
potion  uf  a  tlarr,&r. — Thr  expiation  of  a 
^ihar  may  be  efl'ected  by  the  emancipation  of 
a  idaTf- ;  or  if,  from  not  being  possessed  of 
■such  slave,  thin  mode  be  impracticable,  it 
mav  be  effectt-d  by  a  fast  of  two  months 
Kuccewvely  ;t  or  if  the  state  of  the  health 
d'l  not  admit  of  such  fast,  by  the  distribu- 
tion of  victuals  to  sixty  poor  men  ;  because 
a  pa)iiait«  which  occura  in  the  Koran,  re- 
speeting  expiation,  demonstrotcs  the  obliga- 
tion of  performing  it  in  one  or  other  of  those 
wmya:  oat  the  expiation  ia  supposed  to  pre- 
cede a  man's  toncning  his  wife,  after  having 
prononneed  a  Zihar  upon  : — in  expiation  by 
manumission  or  fasting  this  is  evident,  be- 
cause the  text  relates  to  that ;  and  so  also 


,tH,iiii,i.—,i  isnutnuffieieiit,  as  an  expiation. 
:  to  emaucinate  a  slave  who  is  blind,  or  maime<l 
L>f  both  tne  fellow-members,  whether  handii 
I  or  feet,  because  hire  such  a  slave  is  utterly 
I  ilc'prived  of  one  uf  his  bodily  endowments 
iiilher  of  sccinu,  carrying,  or  walking,  and 
I  the  privation  of  any  one  advantage  in  a  slave 
renders  the  manuDiisaton  of  him  insufiicient 
'  ia  au  expiation,  sioce  a  person  in  such  a 
litate  ia  accounted  dead :  but  where  the 
privation  is  not  entire  it  does  not  forbid  the 
validity  of  the  expiation,  and  hence  it  ^ut- 
jicea  for  that  purpose  to  emoneipatc  a  slave 
who  ia  blind  of  one  eye,  or  maimed  of  one  hand 
jr  foot,  or  of  a  hand  and  foot,  from  oppuaite 
]  tides,  aa  this  amounts  not  to  an  absolute  pri- 
'  vation  of  one  of  the  advantages,  but  only  to  a 
I  defect :  the  case,  however,  ia  otherwise  where 
I  beismaimedof  ahandandfoot  uponthesamu 
i  aide,  for  in  this  case  hia  emantipation  would 
not  suffice,  as  this  amounts  to  a  privotion  of 
the   advanluf 


•  That  is,  there  are  no  particular  rul< 
instituted  fur  it  in  the  Koran,  the  laws  rt 
speoting  it  being  taken  from  the  Sonna.  — ^   ™. „-  —    ..—.—,.,   ■.,   -  , 

+  By  t-awni,  or  bating,  is  here  and  else-  '  the  astiatanee  of  the  hand   upon  the  Inuia 
«h«:n:   understood  an  abstinence  from  food    side,  tliat  is  impractieabli;. 
aad  every  carnal  enjoyment  fn>m  the  rising  '      Thf  rmanntiaium  oj  a  deaf  ilare  tvffim.— 
to  the  setting  aon  of^each  day,  within  tht  |  It  suffices,  as  an  expiation,  to  emancipate 
pRwribcd  term.  j— *- 


deaf  slave.  Analogy  would  suggest  that  this 


Ti'.ii,  sin  I  his  <'iri-iiin-Taii(«  is  nut  an   utifT  aTurwara-*  cmaneipaic  mc  remamc 

priv-'itiun  ol  tli*-  faoiilty,  but  only  a  dftWt  in  same  purpose,  it  >uffi«'es,  as  this  ai 

It,  wlii'.-h  di)fcs  not  pr<  y<nt  tlur  sutiiii<'ncy.  no  inoro  than  i-mancipatinf  him  by 

A  or  '//*   n    Afot/tihfitr,   or  Am-WnUti^  or  toners  inst^-ad  ol*  one  ;  ana  the  def 


i:.»  I»IVifl:«.K.  [Vol.  I. 

i-  :•.  't  "'•itH  i-!/.  a«  *\i*-  -liv.  i-  h'-n  d-priv^  i  hill  "f  a  o«'pai^«:nary  slave,  and  then  iiidtfin- 

•  •:   i-Tii   la.- lit  y:   h  i\  it  i*  iiv.:"*d  -j.-^  sut-  liiiy  ].:-p  ir!r.'Ti"r  the  value  of  the  remaindtr, 

n- :•  lit,  up'^ii    a  f.i\«»iTiiViv  •■  ..'-•Ti-'ti'-n  I'l  Thi-  dv-*  n-'t  sultii'e  for  an  expiation  with 

til-  l:iw, :».- th»- r.i']i«il  1 1'  .'.?y -"i^l  •  'ii'iriU*-.  Hii:>-/iJi. — 'ih«r  tw-.i  di^ipli.-s    hold    that  it 

>ir.«r  uin.-  Mh"  i-.  *•}'.. -A. T-<1  u*  d- af  iiiay  y.-t  --ith''  -.  l»Mauv-  th»r  oxpiator,  beeomini?  pw- 

h-.-  'ii.'HKh.'  ni  h-.irii.ir  w';:it  i*  '•p  •>>■  n  ril-.i  id  :  *'■•.-•  d  '^t  Li's  partner's  s-n.'tre  by  indc'mnifvint    . 

il.  h«Av«rv«r,  h'-  '-iiir.'!*  h-  if  a*  itll    is  wh».-re  hini.  d'-e*  in  ilfVot  emancipate  a  slave  wliois   j 

u  p«r>>ri  i'  hoiri  !•■  r!. 'tiy  d- ;if),  iris  emari-  •  :.tire'.y  hi-jownpropt-rty: — but  it  were  other-    ! 

<ip.iti'j:i  d^>';^  n-.t  -'itti-v,  v\:-v  if  th-.-  »-xpiat«»rbe  poor,  as  in  this  caM   • 

liiif  nut  fhni  i,f  i.io   uho  hafi  fotf  hofh  his  it  U  in'-umtivnt  upon  tne  slave  to  perform   i 

thuiiths. — 1 1  ti'it-Ti  not  -'ilh-f,  a*:  an  'Xpi  iti -n,  >i  ivt.  t.  nr  emancipatory  labiiur,  for  the  part-  J 

t'»  •  in:i!;«ifi;it»:  a  si  iv«  wij'.ha'.  1  «.-t  h««!h  hi*  n- r\   >hart  ;   ana    htnce  the   emancipaiioa  I 

thmiih*,  Ji-  hi-  p'»w.  r  '»:  r-urryiuir.  whi-h  is  i^.  s.-  far,  fur  a  return.     Tlie  arfrument  of 

oii«-  ol  hi»«  h'tdily  «-iid'^\vm'.nts,  is  in  that  oa-e  JIjn»:»;!;i  is  that  in  this  case  the  emancipatioi 

d«  -tpivi-d.  i^  d-  I'.etive  in  the  proportion  of  the  partner*! 

Or '//iw /.-, //#/i'//"'. — Nf.iinni  d'f:s  it  sTjffioe  ^h;ir«-,  until  the  transition  of  the  property 

to  'inan'.-ij.at'.-  a  nlave  \v)io  i?»  insane-,  V»t.rau>e  in  it  to  the  emancipator  be  effected  by  hi 

no  liv  is  to  he  d' rived  irora  the  memhtTs  of  iiidi-muifyinflr    thi-  other  partner,    and  tlrii 

th'  h'MJy  unle-.h  th^-y  h»- informed  with  n-ason,  tir«umstaiice  forbids  its  sufHciency  for  an 

jiii  i  th<r«-lor»'  a  privation  of  reason  amounts  expiation, 
to  a  privation  of  nil  th«-<-rirporal»ndowm»;nts.        J'fn-  tinrfi'nf  f»tanripnttoti   of  a  sole  */flW 

I'lih-istK  it  hf  iin  tif-fntilontil  itistinitif  "/*/#/. —  ^trht-H  fnlhnrvil   hij    thr  cmajicipation  of  fhi 

iJr  J  if  ih<-  shivt?  bi-  one  who  is  in>ane  only  r* mnittthrj  ftuffins. — Ir  a  man  emaneifoic 
at  int'-n-al-,  his  frei  dom  siitH'-e^  for  an  (xpia-  lialf  of  his  own  slave,  as  an  expiation,  and 
ti'.n,  sin  this  eiri-um-tance  is  not  an   utter   attvrwards  emancipate  the  remainder  for  the 

amounts  to 
by  two  stti- 
fect  which 
Mnkatth^  irho  hntK  pnitl  juirt  of  his  raiisntn. —  ajipcars  in  the  second  half  on  account  of  the 
J I  do^s  not  sutH'-e,  as  an  expiation,  to  first  half  hein?  already  free  is  not  regrarded, 
«n»ancipat»r  a  Muddabir,  or  Am-Walid,  as  since  this  defect  has  been  induced  upon  the 
bueh  are  evi-ntually  rntitbd  to  their  fret-dom,  expiator's  property,  in  conscrquence  of  his 
jind  heniM*  their  bindai^e  is  incomplete; — and  eniiiucipatinir  it  on  account  of  expiation; 
so  ulsf)  of  a  Mokatib  who  has  fiillilled  his  and  a  defect  lik«.-  this  is  not  regarded;  hut  U 
contract  of  Kitubat  in  part,  Ix-cause  in  this  con>idered  in  the  same  lifjrht  as  when  a  maa 
c:isr>  his  fretrdom  must  be  accounted  as  in  having  thrown  a  goat  on  its  side  for  the 
return  for  the  part  of  his  ransom  already  purjx^e  oi  sacrifice,  happens  to  direct  his 
rei-eived,  and  ctinsequently  does  not  suffi'.'e  knife  in  the  animal's  eye,  so  as  to  render  it 
tor  an  expiation,  an  that  ih  an  act  of  piety,  defective,  which  is  not  regarded,  the  sacrifice 
in  which  sp'cialityisi'Nsential. — It  is  recorded  of  the  goat  being  still  lawful,  as  the  defrtt 
a^  an  opinion  iif  I Tmeefa  that  the  release  of  has  befallen  the  property  on  account  of 
thi>  Mukatih  is  sulKeieut,  as  bondage  is  found  sacrifice:  contrary  to  the  preceding  caK, 
to  i;xist  in  him  in  every  shape,  and  accord-  because  there  tHe  defect  appears  in  the 
ill  -dy  the  contract  of  Kitabat  admits  of  being  property  of  the  other  partner. —This  proceed! 
annulled :  contrary  to  Am- Walids  and  Mo-  upon  the  tenets  of  Hanecfa.— With  the  two 
dabbirs,  as  a  Tadbecr  or  Isteelad  cannot  be  '  di>ciples  manumission  is  indiWsible,  and  con- 
cancelled.  ^  I  sequently  the  emancipation  of  an  half  is,  in 
If  a  |}erson  who  pronounces  Zihar  cmanci-  >  effect,  the  emancipation  of  the  whole  sJare, 
pate,  for  expiation,  a  Mokatib  who  has  not,  so  that  it  is  not  considered  in  that  instance 
paid  any  part  of  his  ransom,  it  sufiices. —  :  as  proceeding  from  two  sentences. 
Hhafei  says  that  it  does  not  suffice,  because  {  But  not  if  carnal  connexion  tnhe  ploft 
the  Mokatib  is  a  claimant  of  freedom,  in  ■  heticven  the  two  emancipations. — If  a  man 
virtue  of  the  contract  of  Kitabat,  and  is ,  emancipate  half  his  slave,  as  an  expiation 
tlierefore  the  same  as  a  Modabbir. — The  I  of  Zihar,  and  then  have  carnal  connexion 
argument  of  our  doctors  is  that  bondage  |  with  the  wife  upon  whom  he  had  pronounctil 
exists  in  a  Mokatib  in  every  shape,  because  the  Zihar.  and  afterwards  emancipate  the 
the  contract  of  Kitabat  is  capable  of  annul-  other  hall,  it  is  not  Talid  as  an  expiation, 
ment ;  and  also,  because  the  prophet  has  i  according  to  Haneefa,  because  he  holds 
declared  '*  a  Mokatib  is  a  slave  as  long  as  that  manumission  admits  of  division,  and 


a  single  Dibm  remains  due  from  him." 

That  procured  for  a  jnirent  or  child  8uf<- 
fices. — If  a  man  purchase  his  lather  or  his  son. 


the  condition  of  its  sufficiency,  in  the  sacred 
wTitings,  is  that  it  be  performed  before  tht 
man  touch  his  wife ;  but  here  the  emancipa- 


intending  expiation  thereby,  it  suffices. —  !  tion  of  one  half  takes  place  after  touching.— 
Shafei  says  that  it  does  not  suffice ;— the  With  the  two  disciples,  on  the  contrary,  the 
same  difference  of  opinion  subsists  in  the  case  emancipation  of  an  half  amounts  to  an 
of  expiation  of  a  Yameen,  as  shall  be  i-ecited  emancipation  of  the  whole,  wherefore  the 
at  large  in  treating  of  vows.  emancipation  in  this  case  appears  to  take 


not  that  of  a  share  in  a  coparcenary 
If  a  man,  being  rich,  emancipate  his 


place  upon  the  whole,  before  touching. 
Zihar  may  he  expiated  by  fasting  two  months. 
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enon  pronoancing  a  Zihar  be  not 
of  a  slaye,  his  expiation  may  be 
istingfor  two  sucoessiTO  months, 
hose  do  not  include  the  Ramzan, 
stival  of  Fittir,*  nor  the  days  of 
Tashreek.  t  The  fast  must  be  suc- 
at  is,  uninterrupted),  because  it  is 
ressed  in  the  text;  and  it  is  a 
that  the  Ramzan  be  not  included, 
e  abstinence  observed  in  that  period 
ited  in  expiation ;  for  if  it  were  to 
.ted,  this  would  in  effect  induce  the 
t  of  a  tiling  ordained  by  Gop ;  and 
a  conditicm  that  the  festival  of 
1  the  days  of  Nihr  and  Tashreek. 
eluded,  as  (these  being  ordained 
any  extraordinary  abstinence  in 
orbidden. 

carnal  connexion  take  plqpe  during 
t  must  he  commenced  de  novo. — If 
x)r,  either  wilfully  or  through  for- 
U  in  the  night,  or,  from  the  latter 
the  day  time,  should  during  the 
cpiation  nave  carnal  connexion  with 
ipon  whom  he  had  pronounced  the 
must  again  begin  the  fast  anew, 
to  Haneefa  and  Mohammed .  Aboo 
ys  that  it  is  not  incumbent  ui>on 
nn  it  again,  as  his  connexion  with 
loes  not  amount  to  an  interruption 
it,  since  that  is  not  broken  by  it ; 
be  said  that  one  condition  oi  the 
at  it  precede  touching,  it  may  be 
at  a  compliance  with  that  injunction 
endered  impossible;  he  therefore 
;  it  must  in  this  case  suffice  that  a 
precede  touching,  for  if  the  fast  be 
^d  anew  (as  in  the  doctrine  of 
md  Mohammed),  it  follows  that  the 
aid  be  subsequent  to  touching.— 
ment  of  Haneefa  and  Mohamm^  is 
x>nditions  of  making  expiation  by 
irofold ; — one,  that  tne  fast  precede 
; — another,  that  the  two  months  be 
rom  touching ;  and  the  second  of 
ng  violated  by  the  connexion,  the 
nee  with  respect  to  which  the  con- 
B  made  is  not  fulfilled,  and  therefore 
lust  be  commenced  anew,  because 
le  observance  of  the  first  condition 
idered  impossible,  yet  still  it  remains 
rer  to  perform  the  expiation  in  such 
may  fulfil  the  second  condition  of 

Bxpiator  wilfully  break  his  fast  in 
me,  within  the  two  months,  either 
ithout  excuse,  he  must  commence 
locording  to  (dl  the  doctors,  as  this 
rruption  of  the  fast,  a  condition  of 
that  it  be  for  two  months  succes- 


lay  of  breaking  Lent. 

lay  of  sacrifice,  being  the  tenth  of 

I  Zooal  Hidjee,  when  the  pilgrims 

it  Mecca. 

rue  sense  of  Tashreek  (as  here  ap- 

»  tmiBLator  has  not  been  able  to 


sively ;  and  this  being  still  in  his  power  it  is 
therefore  incumbent  upon  him. 

Fasting^  the  only  mode  in  which  a  slave  can 
expiate  Zihar, — If  a  slave  pronounce  a  Zihar 
upon  his  wife,  a  fast  of  two  months  succes- 
sively is  the  only  mode  of  expiation  which  is 
allowed  him,  liecause  he  is  incapable  of 
possessing  any  thing  in  his  own  right  as  a 
proprietor,  and  consequently  cannot  expiate 
in  anj  other  way.— And  here,  if  the  owner 
of  this  person  were  to  release  another  of  his 
slaves,  or  to  distribute  victuals  to  sixty  poor 
men,  on  his  behalf,  yet  it  does  not  suffice, 
as  a  slave,  being  incapable  of  possessing 
property,  cannot  be  regarded  as  a  proprietor, 
from  his  master's  consignment  or  transfer  of 
it 

Zihar  may  he  expiated  hy  the  dtstrihution 
of  alms, — If  the  person  pronoimcing  a  Zihar 
be  incapable  of  ooserving  a  fast  (from  the  ill 
state  01  his  healtii  or  other  cause),  it  is  in- 
cumbent upon  him  to  give  victuals  to  sixty 
poor  men,  God  having  said,  '*whe&e   a 

MAN  CAKNOT  FAST,  LET  HIS  XXPIATION  BE 
MADE  BY  DISTEIBUTINO  VICTUALS  TO  SIXTY 

POOR  MEK." — Bv  the  term  victuals  is  here 
understood  half  a  Saa*  of  wheat,  or  one 
Saat  of  barley  or  dates,  or  the  value  thereof 
in  money ;  because  the  prophet  has  said, 
"for  each  pauper  there  is  naif  a  Saa  of 
WHEAT ;"— and  also,  because  regard  is  "here 
had  to  the  removal  of  want  from  each  for 
one  day,  and  consequently  the  proportion  to 
each  is  determined  by  tne  Sadka  Fitter,  or 
alms  given  on  the  fesuval  breaking  Lent. — 
Observe  that  what  is  here  said,  *'  or  the  value 
thereof  in  money,"  is  the  opinion  of  our  doc- 
tors, as  has  been  related  at  large  in  the  book 
of  Zakat.  And  if  the  expiator  bestow  one 
Mant  of  wheat,  or  twd  Mans  of  Barley,  or 
dates  upon  the  poor,  it  suffices,  since  this 
fulfils  tne  design,  as  wheat  ana  barley  are 
of  one  and  the  same  genus  or  nature,  in 
respect  to  food,  and  consequently  to  com- 
pensate the  defect  in  one  grain  by  an  addi- 
tion of  the  other  is  lawful:  contrary  to  a 
case  where  a  man  fasts,  and  at  the  end  of 
a  month  becomes  incapable  of  continuing 
the  fast,  on  account  of  sickness,  for  here  the 
expiation  would  not  be  effected  by  giving 
victuals  to  thirty  paupers,  because  fasting 
and  victuals  are  not  homogeneous,  and  con- 
sequently the  completion  of  one  by  means  of 
the  other  is  insufficient. 

If  the  person  pronouncing  a  Zihar  desire 
another  person  to  distribute  the  victuals  for 
him  as  an  expiation,  and  the  latter  do  so, 
it  suffices,  as  this  amounts  to  borrowing  so 
much ;  and  the  pauper  to  whom  the  person 
so  commissioned  gives  the  victuals  appears 
first  to  make  seisin  of  them  in  behalf  of  the 
expiator,  and  then  to  receive  them  on  his 
own  account;    thus   the    expiator   is   first 


*  About  four  pounds, 
t  About  eight  pounds. 
t  About  eighty  pounds. 
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seised  of  the  property,  and  then  makes  it  i  proportion  of  victuals  (suppose  one  Su  tf 
(>vi>r  to  the  pauper.  [  wlieat  to  each),  jet  this  does  not  suffice  k 

If  tht*  prunouncer  of  a  /ihar  feed  sixty   more  than  one  /ihar,  accordinir  to  the  tn 
paupers  moruinu'  and  evi-nin?,  it  sulHr^-'S,    Eldi-rs.— Mohammed  says  it  suffices  for  bolL 
wht-re  they  an-  filled,  whi.-ther  they  rat  more   —  Itut  if  the  victuals  be  bestowed  in  this nj 
or   kss.     Shafti    says    that   this    does    not    upon  sixty  paupers,  as  an  expiation  for  tit 
sufHcv,  as  it  U  n-quisitc  that  the  victuals  be  :  brraoh  of  a  fast,  and  for  Zihar,  it  sufficeik 
rt'^^'ularlv  cuiisi^ned  to  sixty  p<K)r  men,  the   b^th.  —The  argument  of  Mohammed  is  tU 
bame  a**  m  /ukat  and  Sadka  Filter,  btcau»e    what  is  bestowed  upon  the  paupers  aforesii 
in  con>i?niue,  their  wants  arc  nion;  etfeet-   suffices  for  the  performance  of  both  ezpi^ 
ually  ri'lievi'd  than  by  feedin?,  which  is  only   ti(ins,  and   the    persons  upon  whom  it  ii 
un  act  of  pi-rmission,  and  consequently  can-   bestowed  are  also  proper  subjects  of  boA 
not  stand  for  consignment.— The  arprument   ex [liations,  and  consequently  the  act  is  efi^ 
of  our  doctors  is  that  the  wurd  Itaam,  or  feed- ,  tual  for  two  expiations,  in  the  same  minitf 
in^,  is  what  is  mentioned  in  tlie  tyxt,  and  the  '  as  where  the  occasions  of  expiation  sR^ 
literal  nieaninsr  of  that  is  to  {rive  a  powt-r   ffnut   (as    in   the  case  of  expiation  for  I 
over  food,  whioh  is  found  in  p'-rniittin^  to  tat,  i  breach  of  fast  and  a  Zihar), — or  where  4l 
the  8ame  as  in  consi^rnment :   but  in  /akat .  expiations  are  separately  fKTfonned.   Tin 
and  Sadka  Fitter,  cousifmment  is  essentially  '  argument  of  the  two  Elders  is  that  the  isteBp 
requisite',    and    mere    permission    dot-s   not .  tion,  where  thin^  are  of  one  and  the  vM 
tiumce,  because  there  the  ^itt  is  incumbent,  |  natun\  is  nu^tory :  but  regard  is  bad  to  it, 
and  by  gift,  consignment  is  understood. — In  •  when  things  are  difterent  in  nature,  becuM 
short,  with  n.-spcet  to  whatever  is  mentioned :  a  respect  to  intention  is  ordained,  for  thft 
in  the  sacred  ordinances^  of  the  law  under ;  sake   of   distinguishing    between    diffeitflk 
the  term  victuals,  permission  is  sufficient ;  j  things ;  and  hence,  if  atonement  were  doe 
but  ill  what  is  mentioned  under  the  terms  of'  from  a  pi'rson  for  the  neglect  or  omissioa  el 
gift  or  payment,  consignment  is  a  condition,  j  t^'o  days'  fast,  in  the  month  of  Ramztn  {i 

I F  among  the  sixty  paupers  thus  fed  <  Thursday  and  a  Friday  for  instance),  m 
morning  and  evenins:  there  be  an  infant .  the  person  by  fasting  afterwards  two  dan 
newly  weaned  from  the  breast,  it  does  not  intend  atonement,  it  suffices,  although  tM 
suffice,  as  the  expiation  is  not  in  that  case  days  on  which  he  thus  fasts  be  not  the  Bans 
completely  performed,  a  child  of  this  de-  j  with  the  days  of  omission,  because  the  (king 
hcription  not  being  yet  able  to  eat  a  full  pro-  is  essentially  the  same ;  contrary  to  where  t 
portion  of  victuals.  person  owes  one  dav*8  fast  for  atonement, 

With  barley-bread  it  is  requisite  that  some  and  another  day's  fast  in  pursuance  oft 
provi^^ion  be  bestowed  such  as  it  is  usual  to  vow,— for  then  a  distinction  is  necesnry, 
eat  with  bread,  as  the  appetite  cannot  be   because  of  the  difference  between  the  things: 


satisfied  with  that  alone ;  but  with  wheaten- 
bread  this  is  unnecessary. 


now  as  the  intention,  where  the  things  an 
of  the  same  nature,  is  nugatory,  and  as  the 


If  victuals   be   given  to  one  pauper  for  [  thing  bestowed  is  capable  of  constituting  a 
ixty  days,  it  suffices,  because  the  relief  of  single  expiation  only  (because  half  a  isoa  of 


want  is  what  is  required,  and  want  recurs 
every  day,  wherefore  giving  it  to^  the  same 
person  a  second  day  amounts  to  giving  it  to 
a  second  pauper. — IJut  if  the  victuals  for  sixty 
Ik'  given  at  once  to  a  single  paupc^r,  it  does 


wheat  to  each  pauper  is  ordained  as  the 
smallest  amount  suffii 'ient  towards  expiation, 
wlierefore  the  expiation  is  vitiated  by  beine 
under,  but  not  by  exceeding,  the  prescribtil 
quantity),  it  follows  that  the  distribution  of 


not  suffice  :  —yet  if  thej  be  given  to  him  at  victuals  as  aforesaid  is  effectual  towards  one 
sixty  separate  times  within  the  day  it  suf-  expiation  onlv,  the  same  as  where  a  single 
lices,  according  to  some ;  but  others  allege  expiation  only  is  intended: — contrary  to 
that  it  does  not  suffice.  where  the  victuals  are  bestowed  at  separate 

Carnal  connex ion  during  expiation  hy  alms  times,  because  giving  a  second  time  is  the 
does  not  require  that  the  alms  he  distributed 
anew. — If  the  person  pronouncing  a  Zihar 
have  carnal  connexion  with  his  ^"ife  within 
the  time  of  his  performance  of  expiation  by 
idms,  as  above,  still  it  is  not  necessary  that 
he  should  recommence,  as  it  is  not  set  forth 
as  a  condition  in  the  word  of  God  that  this  like   manner,  if  he  £ast'  for  four  months, 


same  as  giWng  to  another  pauper. 

If  the  man  upon  whom  two  expiations  of 
two  Zihars  are  thus  incumbent  emancipate 
two  of  his  slaves,  it  suffices,  although  he 
have  no  specific  intention  as  to  either  the 
slaves  or  the  Zihars,  respectiTely: — and  in 


species  of  expiation  should  precede  touching: 
but  it  nevertneless  behoves  him  not  to  touch 
her  until  he  shall  have  made  exniation,  as 
it  is  possible  that  in  the  interim  ne  may  be 
enabled  to  perform  that  by  the  manumission 
of  a  slave,  or  by  fasting  i'or  two  months,  in 
which  case  this  would  induce  expiation  by 
those  methods  after  touching,  contrary  to  the 
injunction  of  the  text. 


or  distribute  victuals  to  one  hundred  and 
twentjr  paupers,  it  suffices,  because,  as  the 
thin^  is  the  same,  specific  intention  is  not 
reouisite. 

If,  moreover,  this  man  emancipate  a  single 
slave  in  part  of  expiation  of  two  Zihars,  it 
rests  witn  him  to  specify  to  which  of  the  two 
he  intends  the  manunussion  of  that  slave  to 
apply ;  but  if  he  were  thus  to  emancipate  a 


If  a  man,  as  an  ex|)iation  for  two  Zihars,  i  slave  in  part  of  expiation  of  a  Zihar,  and  of 
distribute  to  each  of  sixty  paupers  a  double  a  Murder,  it  is  invuid  ^ith  respect  to  either. 
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hat  the  emancipation  of  a  single 

Uy  ineffectual  in  either  case.— 

e  other  hand,  maintains  that  it 

Bcient  in  both  cases,  the  speci- 

ng  with  the  expiator,  be<»use 

08  are  of  one  and   the   same 

respect  to  their  end,  which  ii 

of  criminality,  but  as  intention 

to  things  similar  in  nature,  is 

the  simple  intention  remains ; 

at  were  expiation)  the  expiator 

to  specify  to  which  expiation 

apply,  so  here  also. — The  argu- 

fer  is  that  the  expiator  in  this 

to  have  emancipated  half  his 

ount  of  one  Zihar,  and  the  other 

mt  of  the  other  Zihar,  and  con- 

lat  he  is  not  at  liberty  after- 

zify  his  emancipation  as  apply- 

Zihar  in  particular,  after  having 

applying  to  both,  since  he  then 

further   option. — Our   doctors 

Shafei)  that  specification,  with 

ngs  similar  in  nature,  is  imavail- 

Qsequentlj  nugatory,  wherefore 

ion  remains ;  out  where  things 

.  in  nature  (such  as  the  eman* 

■lave,  as  an  expiation  for  Zihar, 

homicide),  the  specification  of 

available ;   and  the  intention 

ved,   the  emancipation  of  the 

lot  apply  wholly  either  to  the 

r  Zihar,  or  to  the  expiation  for 

\s   to   what   Shafei  advances, 

ations  are  df  one  and  the  same 

egard  to  their  end,  it  may  be 

a  difference  of  nature  between 

IS,  in  the  present  case,  subsists 

the  different  occasions  of  them, 

respect  to  their  end  they  be  of 

iame  nature. 


CHAPTER  X. 

.A AN.  OR  IMPRECATION. 

of  the  ^<?rm.— Laan,  in  the  Ian- 
law,  signifies  testimonies  con- 
ath,  on  the  part  of  a  husband 
here  the  testimony  is  strength- 
mprecation  of  the  curse  of  God, 
>f  the  husband,  and  of  the  wrath 
be  part  of  the  wife),  in  case  of 
ecusing  the  latter  of  adidtery. 
'using  nis  tcife  of  tchoredom  must 
harge  hy  an  imprecation. — If  a 
his  wile  (that  is  to  say,  accuse 
edom),  or  deny  the  descent  of  a 
r  her,  by  saying,  '*  this  is  not  my 
she  require  him  to  produce  the 
bis  accusation,  imprecation  is 
pon  him,  provided  ooth  parties 
t  in  evidence — (that  is,  of  sound 
a,  free,  and  Mussulmans,)  and 
aan  be  of  a  description  to  subject 
IT  to  punishment  (that  is,  mar- 


ried, *)  for  if  she  be  not  such  (as  if  she  have 
been,  for  instance,  enioyed  under  an  invalid 
marriage,  or  deliverea  of  a  child  whose  father 
is  unJknown),  the  man  is  not  under  any  ob- 
ligation to  make  an  imprecation,  although 
she  be  a  person  competent  in  evidence. 

Conditions  under  which  the  imprecation  is 
incumbent,— hkhSt  according  to  the  tenets 
of  our  doctors,  is  a  testimony  confirmed  by 
oath,  as  was  before  observed;  and  it  in- 
volves, on  the  part  of  the  husband,  if  his 
accusation  be  false,  the  curse  of  Ood,  which 
stands  as  a  substitute  of  punishment  for 
slander ;— or,  on  the  part  of  the  woman,  the 
wrath  of  God,  which  stands  in  the  place  of 
punishment  for  whoredom,  if  it  bo  true : — 
it  is  therefore  requisite  that  the  parties  be 
both  competent  in  evidence,  as  the  ground 
thereof  is  testimony  ;  and  it  is  also  requisite 
that  she  be  of  a  description  to  subject  her 
slanderer  to  punishment,  as  the  Laan,  with 
respect  to  the  husband,  stands  as  a  substi- 
tute of  punishment  for  slander  (whence  the 
necessity  of  her  being  a  married  woman) : 
and  Laan  is  incumbent  on  account  of  the 
denial  of  a  child,  because  the  husband,  in 
denjing  the  child  s  descent,  accuses  his  wife 
by  implication. 

Objection.— The  denial  of  the  child's 
descent  does  not  iwsitively  implv  an  aoou- 
sation  of  the  wife,  as  it  is  possible  that  the 
child  may  not  have  been  oegotten  by  the 
husband,  and  yet  that  the  wife  is  not  an 
adultress  (as  where  a  man,  for  instance,  has 
had  carnal  connexion  with  her  erroneously, 
and  a  child  is  produced  from  it,  in  which 
case  the  child  is  the  undoubted  progeny  of 
another),  and  hence,  in  his  denial  of  its 
descent  from  him,  the  husband  speaks  truly, 
withoiit  any  accusation  of  adultery  against 
the  wife  being  implied. 

llEPLY.-r-This  possibility  is  of  no  weight, 
because  a  stranger,  if  he  were  to  deny  the 
descent  of  a  child  from  the  known  and  re- 
puted father,  is  held  to  be  a  slanderer  not- 
withstanding this  possibility ;  and  so  in  this 
case  only. — It  is  also  a  condition  of  impre- 
cation that  the  wife  require  her  husband  to 
produce  the  ground  of  his  accusation,  as  this 
18  her  right,  the  demand  of  which  is  neces- 
sary, as  well  as  that  of  all  other  matters  of 
right ;  and  if  he  decline  it,  the  magistrate 
must  imprison  him  until  lie  either  make  an 
imprecation,  or  acknowledfj^e  the  falsity  of 
his  charge,  by  saying,  **  I  falsely  attributed 
adultery  to  her,  — as  this  is  a  ri^ht  due 
from  him  to  his  wife,  and  which  it  is  in  his 
power  to  render  her,  wherefore  he  is  to  bo 
imprisoned  till  such  time  as  he  does  what  is 
incumbent,  or  acknowledges  his  falsity,  so 
as  that  the  occasion  for  the  imprecation  may 
be  removed  (that  is,  the  condition  of  impre- 
cation, namely^  the  mutual  charge  of  i^se- 
hood),  because  imprecation  is  not  incumbent 
except  where  each  charges  the  plea  of  the 


*Arab. — Mahsana.    For  a  full  definition 
of  this  term,  sec  Slander. 
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I  is  an  iireyenible  divoroe,  acoord- 
Qeefa  and  Mohammed,  because  the 
Eazee  must  be  referred  to  the  hus- 
Q  caaes  of  impotence. 

Aand,  on  receding  from  his  impre* 
\y  offain  marry  hts  wife, — ^If,  after 
m,  the  husband  should  aoknow- 
t  his  accusation  was  false,  by  say- 
dsely  laid  adultery  to  her  charge," 
Bs  privileged  with  respect  to  her, 
lay,  it  is  lawful  for  him  to  marry 

II  as  any  other  person.*    This  is 
to   Haneefa  and   Mohammed.— 

saf  says  that  she  is  for  ever  pro- 

him,  and  that  he  cannot  marry 
prophet  haying  said,  "two  who 
necation  can  never  come  together," 
wsthe  separation  established  he- 
rn to  be  perpetual ;  wherefore  his 
rith  her  is  illegal. — The  argument 
\  and  Mohammed  is  that  the  hus- 
mowled^entis  a  retraction  from 
oe  (that  is,  from  his  imprecation), 
nee  is  by  subsequent  retraction 
lull  and  of  no  effect :  and  as  to  the 
he  prophet  above  cited,  it  means 
parties  cannot  come  together  as 
\j  both  persevere  in  their  impreca- 
after  the  husband's  aoknowledg- 

imprecation  no  longer  remains 
substance  or  in  effect,  and  conse- 
ey  may  then  come  together. 
ion   occasions   a  decree   of  bas^ 

a  husband  accuse  his  wife,  by 
BT  child,  it  is  requisite  that  the 
B  a  decree  denying  the  descent  of 
rom  him  and  affixing  it  upon  the 
and  the  manner  of  the  impreca- 
s  that  the  Eazee  first  makes  the 
ive  evidence,  saying,  **  I  testify  in 
f  God  that  I  speak  truly  concem- 
itter  I  have  brought  against  her, 

the  child ; "  after  which  he  makes 
ve  evidence  in  the  same  manner, 
call  God  to  witness  that  he  speaks 
oeming  the  matter  he  has  brought 
!,  in  denying  the  child." 
and  accuse  his  wife,  both  by  bring- 
^of  adultery  acuinst  her,  and  also 
r  a  child  bom  of  her,  it  is  necessary 
nese  circumstances  be  mentioned 
recation.  after  which  the  Kazee  is 
iecree,  denying  the  descent  of  the 

the  husband,  and  fixing  it  upon 
iT,  because  the  prophet  once  so 
on  such  an  occasion,  and  also,  be- 
design  of  the  imprecation  in  this 
bastardize  the  child,  wherefore  a 
ist  be  passed  agreeably  to  the 
t. 

B  of  separation  between  the  parties 
ds  a  oecree  of  bastardy  in  respect 
1.— ^It  is  recorded  as  an  opinion  of 
laf  that,  in  a  decree  of  separa- 
icree  of  bastardy  is  not  compre- 

\M,  without  her  being  previously 
aaother. 
M^  baataidising  it. 


bended,  but  that  it  is  requisite  that  the 
magistrate  first  effect  the  separation,  and 
then  say, "  I  throw  the  child  upon  the  mother, 
and  remove  it  from  the  father's  house;' 
because  separation  may  sometimes  take  place 
without  affecting  the  descent  of  children,  as 
where  a  man  accuses  of  adultery  a  wife  who 
has  children,*  in  which  case  a  separation  is 
established  by  imprecation,  but  bastardy  is 
not  induced  upon  the  children ;  the  Eazee's 
mention  of  bastardy  is  therefore  requisite. 

A  husband  receding  from  impreccUion  must 
he  punished  for  slanaer, — If  a  nusband,  after 
imprecation,  contradict  himself,  by  acknow- 
ledging that  he  had  accused  his  wife  falsely, 
let  the  magistrate  punish  him,  because  he 
then  acknowledjg^es  himself  liable  to  punish- 
ment: and  it  is  afterwards  lawful  for  the 
husband  to  marry  her  again  (according  to 
Haneefa  and  Mohammed),  because,  having 
once  suffered  punishment  for  slanaer,  com- 
petency to  make  imprecation  no  longer  ap- 
pertains to  him ;  ana  the  prohibition  whioh 
IS  the  effect  of  the  imprecation  is  removed. 
In  the  same  manner,  if  the  husband  and  wife 
make  imprecation,  and  the  husband  after- 
wards accuse  of  adultery  a  strange  woman, 
who  is  married,  and  suffer  punishment  on 
that  account,  it  then  becomes  lawful  for  him 
to  marrv  his  wife  aguin,  for  the  reason  afore- 
said. And  so  also,  if  the  wife,  after  divorce 
in  consequence  of  imprecation,  be  found  in 
adultery,  and  suffer  correction  from  the  Eazee 
on  that  account,  it  then  becomes  lawful  for 
the  husband  to  marry  her  a^in,  as  a  com- 
petency to  make  imprecation  no  longer 
appertains  to  her. 

imprecation  not  incumbent  where  the  hus- 
band or  wife  is  an  infant^  or  an  idiot. — If  a 
man  accuse  his  wife,  she  being  an  infant  or 
an  idiot,  imprecation  is  not  incumbent  upon 
the  parties,  because  the  accuser  of  sucn  a 
person  is  not  liable  to  punishment  for  slander 
unless  he  be  a  stranger ;  imprecation,  there- 
fore, is  not  incumbent  in  tne  accusation  of 
such  wives  by  their  husbands,  as  it  is  the 
substitute  of  punishment  for  slander.  And 
the  rule  is  the  same  where  the  husband  is 
insane,  or  an  idiot,  because  such  an  one  is 
not  competent  in  evidence. 

Or  where  the  husband  is  dumb, — If  a  dumb 
person  accuse  his  wife,  imprecation  is  not 
incumbent,  because  imprecation  is  not  in- 
cumbent unless  the  accusation  be  expressed 
in  terms,  as  is  the  case  in  slander,  where 
punishment  is  not  incurred  unless  the  ac- 
cusation has  been  expressly  made.— Shafei 
opposes  this ;  for  he  holds  that  punishment 
is  due  upon  the  accusation  of  a  dumb  person, 
and  consequently,  that  imprecation  is  in- 
cumbent, because  his  signs  are  the  same  as 
the  words  of  one  who  has  the  power  of  speech ; 
but  the  argument  of  our  doctors  is  that  the 
signs  of  a  dumb  person  are  not  altog^ether 
free  from  doubt,  and  punishment  is  removed 
by  any  circumstance  of  doubt. 

•  Meaning,  children  already  bom,  before 
the  period  of  the  husband's  accusation. 
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Or  where  the  accusation  is  indirectly  in- 
sinuated.— If  a  man  say  to  his  wife,  **  your 
prefirnancy  is  not  of  me,  imprecation  is  not 
incumbent. — ^This  is  the  opinion  of  Haneefa 
and  Ziffer ;  and  the  reason  upon  which  they 
found  it  is,  that  the  circumstance  of  prep- 
nancy  does  not  admit  of  beings  positively 
certihcd,  wherefore  the  husbanas  words  do 
not  convey  an  immediate  accusation.— The 
two  disciples  say  that  imprecation  is  incum- 
bent in  this  case,  provided  the  woman  be 
delivered  of  a  child  within  six  months ;  and 
it  is  thin  which  is  meant  by  what  is  said  in 
the  Mabsoot  that  **the  existence  of  preg- 
nancy at  the  time  of  accusation  may  be 
certified ; "  but  to  this  we  reply  that  where 
the  accusation  cannot  be  immediately  es- 
tablished, it  must  remain  suspended  upon  a 
condition,  in  the  same  manner  as  if  the  hus- 
band were  to  say  to  his  wife,  **  if  you  produce 
a  child  it  is  not  mine ; "  and  the  suspension 
of  accusation  upon  a  condition  is  nugatory. 

J)UT  if  he  were  to  say  to  her,  **  you  are  an 
adulteress,  and  your  pregiiancy  proceeds  from 
adultery/'  imprecation  is  incumbent  upon 
both  parties^  as  accusation  is  here  established 
in  the  mention  of  adultery.  Yet  the  Kazee 
is  not  in  this  case  to  issue  any  decree  affect- 
ing the  descent  of  the  foetus. — Shafei  says 
that  a  decree  of  bastardy  must  be  pro- 
nounced, because  the  prophet  decreed  a 
bastardy  in  the  instance  of  Uillall,  who  had 
accused  his  pregnant  wife.— The  argument 
of  our  doctors  is  that  the  effect  of  a  decree 
of  bastardy  cannot  take  place  until  after  de- 
livery, since  before  delivery  there  is  a  pos- 
sibility of  doubt  respecting  the  pregnancy ; 
the  Kazee,  therefore,  is  not  to  decree  a  bas- 
tardy.—As  to  the  decree  of  the  prophet  quoted 
by  Snafei,  it  is  possible  that  the  prophet  may 
have  been  certified  of  the  woman's  preg- 
nancy by  inspiration. 

Imprecation  made  posterior  to  the  birth  of 
a  child  does  not  affect  that  child's  descent, — 
If  a  husband  deny  the  descent  of  the  child 
upon  the  near  approach  of  birth,  or  at  the 
time  when  it  is  usual  to  receive  congratula- 
tions, and  to  purchase  clothes  and  make 
preparations  for  it,  his  denial  holds  good, 
and  imprecation  is  incumbent  upon  him  on 
account  of  it :  but  if  he  do  not  deny  it  until 
afterwards,  although  imprecation  be  here 
also  incumbent,  yet  the  descent  of  the  child 
remains  established  in  him.— This  is  the 
doctrine  of  Haneefa. — The  two  disciples  say 
that  the  denial  is  admitted  during  laoour,  as 
it  is  admitted  within  a  little  time,  but  not 
within  a  long  time,  and  hence  a  distinction 
is  made  between  the  shorter  period  and  the 
longer,  by  the  time  of  labour,  as  the  pains  of 
labour  are  among  the  effects  of  breeding. — 
The  argument  of  Haneefa  is,  that  it  is  im- 
possible to  fix  any  time,  because  time  is  fixed 
for  the  purpose  of  consideration,  and  man- 
kind vary  m  the  length  of  time  necessary 
for  that  purpose ;  wherefore  regard  is  had  to 
a  thing  which  shows  the  child  to  be  his, 
namely,  his  reoeivine  the  usual  congratula- 
tions, or  lemoining  suent  at  the  time  of  such 


congratulations,  or  pnrohasiiig  thingi 
pare  for  the  birth,  or  letting  that  ti 
without  denying  it. — This  is  whei 
present ;  but  if  ne  be  absent,  and  i 
of  the  birth  of  the  child,  and  aft 
come,  the  time  aforesaid  is  regarded, 
ing  to  both  authorities ;  that  is  to  si 
Haneefa,  it  remains  to  him  to  deny  t 
within  such  space  of  time  as  oongrat 
are  admitted — and  with  the  two  d 
within  the  space  of  time  which  oon 
with  a  woman's  labour. 

If  two  children  be  produced  at  on 
and  the  husband  deny  the  descent 
first-bom,  and  admit  that  of  the  se 
this  case  the  parentage  of  both  is  est4 
in  him,  because  they  are  both  supf 
be  begotten  from  one  seed ;  and  puni 
is  due  upon  the  husband,  because 
contradicted  himself  in  acknowledg 
second  child ;  and  if  he  admit  the  n 
deny  the  second,  the  parentage  of 
established  in  him  for  tne  same  reas( 
imprecation  is  here  incumbent,  bees 
denial  of  the  second  child  implies  a 
sation  from  which  he  does  not  aft 
retract  (as  in  the  former  instance),  s 
virtual  declaration  of  his  wife's  chat 
acknowledging  the  parentage  of  on< 
children,  here  preccaes  the  aocusatun 
the  same  as  if  he  were  first  to  say, ' 
chaste,"  and  then  to  say,  '^she  is  a] 
teress,"  in  which  case  imprecation  w 
incumbent,  and  so  here  likewise. 


CHAPTER  XI. 

OF  IMPOTENCE. 

An  impotent  husband  must  be  al 
year's  probation^  after  which  se\ 
takes  place, — If  a  husband  be  Inn€ 
potent  J,  it  is  requisite  that  the  Kazee 
the  term  of  one  year  £rom  the  perioc 
gation,  within  which  if  the  acouw 
carnal  connexion  with  his  wife  it 
but  if  not,  the  Kazee  must  pronounc< 
ration,  provided  such  be  me  desin 
wife,  because  the  same  is  recorded  in 
and  Omar,  and  Ebn  Musood, — and 
cause  the  woman  is  entitled  to  th* 
enjoyment,  and  it  is  possible  that  t 
bana  may  be  incapacitated  firom  ' 
formance  of  that  act,  not  only  by  a 
infirmity,  but  also  by  some  superven 
accidental  cause,  whence  it  is  necess 
some  certain  term  be  appointed,  in  oi 
the  true  reason  of  his  inability  may  1 
tained ; — and  this  term  is  fixed  at  o 
because  that  contains  four  seasons,  i 
eases  are  principally  occasioned  by  a 
either  of  heat,  cold,  dryness,  or  hi 
qualities  which  are  peooliar  to  eacl 
respectively ;  and  it  is  probable  thi 
these  four  may  partioularly  agiw  ^ 
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oonstitationy  bo  as  by  its  influence  to 
ite  his  disease ;  thus  it  may  be  ascer- 
,  when  a  year  has  completely  elapsed, 
er  his  inability  proceeded  from  any 
L  infirmity,  in  which  case,  it  is  impos- 

0  retain  tne  wife  with  humanity,*  and 
it  is  incumbent  upon  the  husband  to 
te  from  her,  u];>on  a  principal  of  bene- 
e :  but  if  he  should  not  do  so,  the 
is  in  that  case  to  pronounce  a  separa- 
&s  his  substitute;  yet  it  is  requisite 
ie  woman  desire  sucn  separation,  as  it 
right.— The  separation  here  mentioned 
its  to  the  execution  of  a  single  divorce 
reible,  because  the  act  of  the  Eazee  is 
nted  to  the  husband,  whence  it  is  the 
IS  if  he  had  himself  pronounced  such 
tence  upon  her.  Shafei  alleys  that 
sparation  is  an  annulment  of  the  mar- 

i  but  with  our  doctors  marriage  is  held 
incapable  of  being  annulled  of  itself, 
igh  it  may  be  annulled  by  effect,  in  the 
manner  as  in  the  case  of  a  husband's 
cy.  And  this  separation  amounts  to 
nrersible  dirorce,  not  a  reversible,  be- 
the  intent  of  it  is  the  woman's  relief 
hardship,  which  cannot  be  effected  but 
iplete  divorce ;  for  if  it  were  not  so, 
Id  still  remain  in  the  husband's  power 
erse  it,  which  would  defeat  the  de- 

f  the  tcife  retains  her  whole  dower,  if 
iband  should  ever  have  been  in  retire- 
\cith  her, — The  wife,  in  the  case  here 
med,  is  entitled  to  her  whole  dower,  if 
sband  should  ever  have  been  in  retire- 
irith  her,  because  retirement  with  an 

1  is  accounted  a  Khalwat  Saheeh,  or 
^te  retirement,  as  well  as  with  any  other 

;  and  an  Edit  is  incumbent  upon  her, 
mentioned  in  a  former  place. — What 
advanced  proceeds  upon  a  supposition 
husband  acknowledging  that  he  has 
rformt'd  the  carnal  act  with  his  wife. 
the  wife  8  claim  of  separation  may  he 
defeated  by  the  husband  swearing  that 
i  enytyed  her. — But  if  he  controvert 
lea,  asserting  that  he  has  copulated 
ler,  and  she  have  been  married  as  a 
ML,  his  affirmation  upon  oath  is  to  be 
*d,  because  he  is  the  defendant  against 
iim  of  separation,  and  the  affirm siion 
efendant  must  be  credited  when  given 
oath:  moreover,  the  instrument  of 
ition  is  originally  created  free  from 
ty  or  disease,  and  it  is  natural  that  he 
.  perform  the  carnal  act  where  no 
ction  exists ;  and  the  declaration  of  a 
is  to  be  credited  when  apparent  cir- 
inces  bear  testimony  to  his  veracity, 
here  he  rests  his  cause  upon  the  nature 
ags.  If,  therefore,  the  husband  thus 
oath,  the  wife's  right  of  separation  is 
y  defeated ;  but  if  ne  decline  this,  the 
>f  a  year  is  then  to  be  apiwinted  as 


Hading  to  the  words  of  the  Koran  be- 


aforesaid.  Where  she  was  married  as  a 
virgin,  she  is  to  be  examined  by  some  of  her 
own  sex,  and  if  they  declare  her  to  be  still  a 
virgin,  the  term  of  a  year  is  to  be  appointed, 
as  above,  because  the  husband's  falsehood  is 
then  evident :  but  if  they  declare  her  muli- 
ebrity,* the  Eazee  is  in  that  case  to  require 
the  husband  to  make  oath,  which  if  he  do, 
her  right  to  separation  is  defeated ;  but  if 
he  decline,  decision  is  to  be  delayed  for  a 
year  Ieis  above.— All  that  has  here  been  said 
supposes  the  husband  to  be  merely  Inneen,  or 
impotent :  but  if  he  be  a  Majboob,  or  com- 
plete eunuch  (that  is,  one  deprivea  both  of 
yard  and  testicles,  or  of  the  former  only), 
the  Kazee  is  to  pronounce  an  immediate 
separation  (where  such  is  the  woman's 
desire),  because  in  this  case  the  delay  of  a 
year  can  be  attended  with  no  advantage : 
if,  however,  he  be  only  a  Ehasee,  or  simple 
eunuch  (that  is,  castrated),  decision  is  to  be 
deferred  for  a  year,  as  in  a  case  of  impotency, 
because  there  the  yard  still  remains,  with 
whicl)  it  is  iwssible  that  he  may  perform  the 
act. 

Rules  to  be  observed  at  the  expiration  of  the 
year  of  probation, — Where  the  termjof  a  year 
IS  appointed  for  the  trial  of  a  man  charged 
with  impotence  by  a  wife  whom  he  nad 
married  as  a  virgin,  and  he  declares,  at  the 
expiration  thereof,  that  he  has  had  carnal 
connexion  with  her  within  that  interval,  and 
she  denies  this,  she  is  then  to  be  examined 
by  some  of  her  own  sex ;  if  they  pronounce 
her  to  be  still  a  virgin,  she  has  it  at  her 
option  either  to  separate  from  her  husband, 
or  to  continue  witn  him^  because  the  testi- 
mony of  the  examiners  is  confirmed  by  her 
virginity,  that  being  the  original  state  of 
every  woman  ;  but  should  they  declare  her 
muliebrity,  the  husband  is  then  to  be  re- 
quired on  the  other  hand  to  make  oath, 
which  if  he  decline,  she  has  an  option,  as 
above,  her  plea  being  strengthenea  by  the 
circumstance  of  his  declining  to  swear ;  but 
if  he  swear,  she  has  no  option.  If,  moreover, 
she  was  a  8iyeeba  originally  (that  is  at  the 
time  of  marriage),  and  the  nusband  declare 
that  he  has  had  carnal  connexion  with  her 
within  the  year  of  probation,  and  she  deny 
this,  his  declaration  upon  oath  is  to  be  cre- 
dited,— that  is  to  say,  the  oath  is  to  be  ten- 
dered to  him.  which,  if  he  take,  she  has  no 
option  ;  but  it  he  decline  it,  she  has  then  an 
option  as  already  stated.  And  here,  if  sho 
choose  to  continue  with  hini,  she  has  no  sub- 
sequent option,  as  by  so  doing  she  manifests 
an  assent  to  the  relinquishment  of  her 
right. 

The  year  of  probation  to  he  calculated  by 
the  lunar  calendar. — The  year  of  probation 
appointed  by  the  Kazee  in  cases  of  impotence 
is  to  be  counted  by  the  lunar  calendar  ;  this 
is  approved ;  and  the  days  of  the  courses, 
and  of  religious  fasts  (suc&  as  Kamzan),  aro 

*  Meaning  womanhood,  as  opposed  to  vir- 
ginity. 
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therein  included,  as  theso  occur  in  all  years 
alike,  nor  can  a  year  pass  without  them  ;  but 
the  days  of  bickness  of  either  party  are  not 
included,  as  a  year  may  pass  exempt  from 
such  an  occurrence. 

A  husband  cannot  annul  the  marriage, 
where  the  defect  is  on  the  part  of  the  wife. — 
If  the  defect  be  on  the  part  ot  the  woman, 
the  husband  has  no  right  t^)  annul  the  mar- 
riage.*— Shafei  maintains  that  he  may  annul 
it,  and  put  her  away,  on  account  of  any  of 
the  tive  following  defects,  namely,  leprosy, 
scrophula,  madness,  Kitk,t  or  Kurm.^  be- 
cause some  of  theso  (such  as  the  two  latter) 
are  obstructive  of  generation  ;  and  others 
(such  as  the  three  tbrmer)  are  causes  of 
natural  and  insuperable  aversion,  as  is  con- 
firmed by  a  tradition  of  the  prophet,  who  has 
said,  **  tfee  from  lepers  as  ye  would  from  a 
WILD  BEAST.** — The  ar^nient  of  our  doctors 
is  that  if  the  enjoyment  of  the  wife's  person 
were  to  be  totally  precluded  by  any  cinium- 
stanee  (such  as  death,  for  instance,  before 
retirement),  yet  the  marriage  is  not  annulled, 
but  is  rather  established  and  confirmed,  inso- 
much that  the  whole  dower  remains  due  ;  and 
hence,  where  such  privation  of  the  connubial 
enjoyment  is  merely  dubious,  on  account  of 
its  being  occasionea  only  by  a  defect  in  the 
subject,  it  remains  unannulled,  a  foitiori, 
upon  this  ground,  that  the  design  of  matri- 
mony is  to  legalize  generation,  and  the 
connubial  enjoyment  is  the  advantage  pro- 
posed in  it;  and  the  ability  to  perform  the 
act,  where  any  natural  obstruction  exists, 
may  be  obtained,  as  in  a  case  of  liitk  or 
Karrn  (for  instance),  which  are  to  be  remedied 
by  chirurgical  operations;  and  in  all  other 
cases  the  ability  is  evident. 

A  tcife  cannot  sue  for  a  seimration  on 
the  ground  of  her  husband  being  leprous, 
scrophulous,  or  insane. — If  the  husband  be 
lunatic,  leprous,  or  scropliulous,  yet  his  wife 
has  no  option,  as  in  cases  where  he  is  an 
eunuch,  or  ini]M>tent.  This  is  according  to 
Uaueefa  and  Aboo  Yoosaf.  Mohammed  says 
that  she  is  entitled  to  an  option,  in  order  that 
she  may  remove  an  evil  from  herself:  con- 
trary^ to  the  case  of  a  husband,  he  having  it 
in  his  power,  in  similar  circumstances,  to 
relieve  nimself  by  divorce.— The  argument 
of  the  two  Elders  is  that  in  marriage  no 
right  of  option  originally  exists,  for  if  this 
were  allowed,  it  would  operate  to  the  destruc- 
tion of  the  husband's  right;  and  it  is  ad- 
mitted in  the  case  of  eunuchs,  or  of  i)ersons 
naturally  impoti-nt,  only  because  the  circum- 
stance of  natural  or  accidental  infirmity  tends 
to  defeat  the  end  for  which  marriage  was  in- 
stituted ;  but  with  persons  of  the  descriptions 
now  under  consideration  this  reason  does  not 


hold,  as  the  husband  who  labours  nnder  iij 
of  those  defects  is  still  capable  of  genentioii 
whence  an  evident  difference  appears  betwM 
the  two  cases. 
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CHAPTER  Xn. 

OF  THE  EDIT. 
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*  That  is,  to  break  it  oft\  so  as  to  destroy 
the  woman's  claim  to  her  dower,  which  could 
not  be  done  by  divorce. 

t  Vulva  impervia  ooeunti. 

t  A  bone,  or  other  unnatural  excrescence, 
TOlTa  anteriore  parte  euasceus. 


Definition  of  the  term-^BY  Edit  is  nndni* 
stood  the  term  of  probation  incumbent  n^ 
a  woman  in  conseciuence  of  the  disaoliitHL 
of  marriage  after  carnal  connexion:  tb 
most  approved  definition  of  Edit  is,  the  torn 
by  the  completion  of  which  a  new  minii|i 
is  rendered  lawful. 

The  Edit  of  divorce  of  a  free  teoman  m 
three  menstruations. — When  a  man  ren- 
diates  his  wife,  being  a  free  woman,  eiuir 
by  a  reversible  or  an  irreversible  divoroe,« 
when  separation  takes  place  between  a  hw> 
band  and  wife,  without  divorce,  after  oanul 
connexion,  the  Edit,  or  woman's  term  if 
probation,  consists  of  three  terms  of  hff 
courses,  provided  she  be  one  who  is  sulycflC 
to  the  menstrual  discharge,  Ood  having  N 
commanded  in  the  Koran. — The  aeparstioA 
which  takes  place  between  a  married  coapkb 
independent   of    divorce,   bears    the   mm 
construction  as  divorce,  because  the  Edit  ii 
made  incumbent  in  a  case  of  divorce  for  till 
purpose  of  ascertaining  whether  the  wodsb 
be  pregnant,  and  the  same  necessity  oecmi 
where  separation  takes  place  between  a  kin- 
band  and  an  enjoyed  wife  without  divorce.— 
The  separation  without  divorce  may  be  ooes- 
sioned  either  by  a  woman  admitting  the  sot 
of  her  husband  to  carnal  connexion,  or  by 
her  apostatizing  from  the  faith. 

And  of  one  not  subject  to  courses,  tknt 
months:  and  of  one  who  is  pregnant,  tks 
term  of  her  trjavail. — The  Edit  of  a  womsi 
who,  on  account  of  extreme  youth  or  sfBi 
is  not  subject  to  the  menstrual  dischsiga 
is  three  mouths,  because  God  has  so  ordainn 
in  the  sacred  writings. — The  Edit  of  a  pre^ 
nant  woman  is  accomplished  by  her  deli ver^i 
whether  she  be  a  slave  or  free,  because  Goi^ 
in  the  sacred  writings,  has  so  ordained  R- 
speijting  woman  in  that  situation. 

2%at  of  a  slave  is  two  menstruations. ^-Ivi 
Edit  of  a  female  slave  is  two  terms  of  her 
courses,  because  it  is  thus  mentioned  in  the 
traditions,  and  also,  because  bondaoe  is  K- 
strietive  to  the  half,  whence  it  woula  appeir 
that  the  Edit  of  a  slave  should  be  only  one 
term  and  a  half  of  her  courses,  but  the  men- 
strual dischargee  being  incapable  of  subdivi- 
sion, the  half  is,  of  necessity,  made  a  whole 
term,  and  hence  the  Edit  of  such  an  one  is  two 
terms ;  and  it  is  to  this  that  Omar  adverts, 
where  he  Fays,  "  I  would  if  possible  fix  the 
Edit  of  a  female  slave  at  one  and  an  half  of 
her  courses." 

And  of  one  not  subject  to  courses  a  month 
and  an  Aa(^.— Where  the  female  slave  is 
one  who  from  extreme  youth  or  age  is  not 
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t  to  the  menatnul  iljecliarg«,  her  Edit  '  marriafe  is  not  accoanfed  to  ooDtinae  to  the 

month  anil  an  half,  becanso  time  being  time  of  her  husband's  deeeaae  with  respect 

e  of  snbdirision,  the  term  ia  fixed  at  to  inheritance,  since  a  Hussnlman  voman 

If  on  account  of  her  bondafre.  cannot  inherit  of  an  infidel :    but  yet  the 

'   of  iciilmehood. — The  Edit  of  a  free  wife  does  here  inherit,  beoause  her  daim  b> 

I  upon  the  dectaw  of  her  husband  is  inheritance  is  established  upon  the  instant  of 

.untha  and  ton  days,  such  beins  the  bei- husband's  apostasy;— her  Edit,  tiictefore, 

oGntioned  in  the  Koran ;— and  that  of  is  three  terras  of  her  coarses. 

Je  slave  in  the  like  circumstance  it  two  A  fetnale  slare,  emaHcipated  during  Edit, 

i  and  five  days,  bondage  being  rentric-  must  obterre  the  Edit  of  a  free  woman. — If 

I  the  half.  a  master  emancipate  hia  female  slave,  whilst 

•  of  Edit  of  aidoithood  afttr  ditorce.  in  her  Edit  from  a  reversible  divorce,  she 

nuw  divorce  his  wifeutHmhisdeathbed,  is  in  that  case  under  Edit  as  a  free  woman, 

iwt  she  still  inherits  of  him,*  Huneefa  and  must  count  it  accordingly :  becanee,  in 

ohftmmcd  say  tliat  her  Edit,  in  conse-  reversible  divorce,  so  long  as  the  Edit  ia 

i  of  bis  decease,  is  four  months  and  unaocomplished,  marriage  oontinne*  in  every 

iji,  if  she  complete  three  terms  of  her  shape;  — but  it   a   master   emancipato  hu 

■  within  that  period  ;  hut  if  the  three  female  slave,  whiUt  in  her  Edit  from  a  di- 
be  not  acoomplished,  aa  requiring  a  vorce  irreveraihle.  or  from  the  decease  of  her 
time(fivemontnsforinBtance), her  Edit  husband,  her  Edit  is  not  affected  or  altered 
lateasethreeterma  of  her  courses,  what-  by  such  emancipation : — that  is,  it  does  not 
ime  those  may  require.     In  short,  here  become  the  Edit  of  a  free  woman,  beoauae 

0  terms ;  one,  that  of  four  months  and  lier  marriaije  haa  been  completely  dissolved 
ys ;  and  the  other,  that  of  three  men-  by  the  irreversible  divoroe,  or  by  the  hos- 
ions  1   and  whichever  of  these  is  the  ,  aand'a  death. 

t,  the  same  is  the  term  of  Edit.— Aboo  Mule  of  Edit  of  a  woman  past  hearing. — 
r  aays  that  the  Edit  of  this  woman  [panAyeesa*  be  in  her  Edit,  ouontingit  by 
M  menstruations.— This  difierence  of  months,  and  the  menatraal  discharge  should 
Be  obtains  where  the  sick  person  has  chance  to  appear  upon  her,  in  this  case  sjl 
Ated  hia  wife  by  one  divorce  irrc-  regard  to  that  portion  of  the  Edit  which  has 
le,  or  by  three  divorce* :— bnt  where  3ren  counled  by  months  drups,  and  her  Edit 
Toroe  is  reversible,  the  Edit  ia  four  ,  commences  de  novo,  to  be  counted  by  the 

■  and  ten  days,  according  to  all  the  terms  of  her  courses.- The  compiler  of  this 
s.  The  argument  of  Aboo  Yoosaf,  in  i  wurk  obaerves  that  this  ia  where  the  Ayeesi 
■t  of  this  doctrine,  as  above,  ia  that  the  I  !iad  bci.'n  subject  to  the  courses  before  ahe 
ise  bad  been  dissolved  and  terminated   became  hopeless  of  children,  as  in  this  case 

divorce,  previous  to  the  decease  of  the  I  ber  despair  is  done  away;  and  this  is  ap- 
id,  and  the  Edit  of  divorce  is  three    proved,  because  it  is  evident  that  months, 

01  ihi'  cuursta,  whence  such  is  the  Edit ,  Lvith  respect  to  such  a  woman,  arc  nut 
tent  in  the  present  case,  as  that  of  four  [he  absolute  substitutes  of  Edit ;  but  if  an 
9  and  ten  days  (being  the  Edit  of  \yeesa  be  one  to  whom  the  menstrual  dis- 
hood),  is  ri'fluired  only  where  the  mar-  charge  had  never  occurred  before,  and  be  in 
tasdissolved by thehusband'sdecease;  ner  Edit,  counting  tt  by  months,  and  see 
I   the   present  case   it  was  dissolved    '.he  appearonce  of  the  sanifninury  discharge, 

hia  death,  by  divorce.  To  this  indeed  regaiii  to  the  term  of  the  Edit  which  has 
J  be  objected  that,  if  the  marriage  be  Seen  countod  bf  months  does  not  drop,  be- 
red   beture   the   husband's  decease,  it   cause  the  otimitrnp  by  months  isthe  original 

foUowihat  the  wife  cannot  inherit:—  rule  with  respect  to  such  a  woma*!,  and  not 
le  marriage  is  accounted  to  bold  in  merely  the  substitute  fur  her  eourhes. 
t  to  inheritance  only,  aad  not  so  as  to  |  li'  a  woman  bo  in  her  Edit,  counting  it 
or  aff.'Ct  the  Edit : — contrary  lo  where  i  by  the  term  of  her  courses,  and  after  two  of 
as  husband  repudiates  his  wife  by  a  ;  -,hose  they  sho'ild  stop,  and  abc  become  an 
ible  divorce;  ncr  Edit  in  that  ease  iyeesa,  her  Edit  commences  de  novo,  to  be 
universally  held  to  be  strictly  an  Edit  tounted  by  mouths,  and  all  ri'gard  to  the 
iduwh'wd,  since  the  mariiaifc  then  curses  drops,  so  as  that  the  substitute 
iy  continues  in  eveir  shape. — The  [which  is  months)  and  the  original  <which  is 
lentof  Haneefa  and  Mohammed  is  that  |  '.he  courses)  may  not  be  confounded. 
*rriagr  being  here  accounted  to  con-       Rule  of  Edit  in  an  inralid  marriage. — 

with  respect  to  inheritance,  is  also  '  The  Edit  of  a  woman  wedded  by  an  invalid 
ated  to  continue  with  respect  to  Edit ;  ■  marriage  ia  counted  by  her  courses,  both  in 
enoe  the  longest  of  the  two  is  regarded,    jase  of  her  husband's  death,  and  also  of  a 

man  be  put  to  death  for  apostasy,  so  aa  !  jeparation  tiiking  phice  butwei  n  them  ;  and 
is  wife  inherits  of  him,  the  same  ditfe.  jo  likewise  that  of  a  woman  with  whom  a 
of  opinion  obtains  respecting  her  Edit    man  has  had  carnal  conneji'in  erroneously  ; 

above  recited. — Some    commentators    because,  in  those  eases,  UieKdil  is  incumbent 

that  her  Edit  is  held  to  be  three  terms — — 

r  counes  by  aU  the   doctors,  as  her  .      *  Literally,  c 


•  Stt  Cba.f.  m.  [aequenUyaupposed  tobepastchild-beoring. 
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narria^  : — moreover,  Omar  has  said,  **  the 
Rdit  ot  an  Am-Walid  is  three  terms  of  her 


merely  foT  the  purpose  of  asccrtainin(?  whe- 
ther the  woman  be  prcf^ant,  and  not  as  a 
ri^ht  of  marriafre ;  and  as  the  courses  are 
the  means  of  asoertaininj?  the  state  of  the 
womb,  the  Edit  of  those  women  is  to  be 
counted  hv  their  returns. 

JSdit  of  an  Am-  Walid. — If  the  master  of 
an  Am*  W  alid  should  die,  or  emancipate  her, 
her  Kdit  is  three  terms  of  her  courses. — 
Shafei  says  that  her  Kdit  is  only  one  term, 
OS  it  is  incumbent  upon  her  on  account  only 
of  the  extinction  of  the  owner's  propriety, 
and  consequently  no  more  is  requisite  to 
effect  it  than  what  may  suffice  to  cleansie  her 
womb. — The  argument  of  our  doctors  is, 
that  Edit  is  incumbent  upon  her,  on  account 
of  the  extinction  of  Firash*  (for  she  is  the 
partner  of  her  master's  bed),  and  is,  therefore, 
the  same  as  that  used  in  the  dissolution  of 
in  a: 
Edit 

courses." — If  the  Am- Walid  be  not  subject 
to  the  menstrual  discharge,  her  Kdit  is  three 
months,  the  same  as  that  of  a  married 
woman. 

Edit  of  the  tcidow  of  an  infant, — Ip  an 
infant  die,  leavinc:  a  wife  pre^^nant,  her  Kdit 
is  accomplished  by  her  delivery,  accordinir 
to  Haneefa  and  Mohammed.  Aboo  Yoosaf 
says  that  it  is  four  months  and  ten  days 
(and  such  also  is  the  opinion  of  Shafei),  be- 
cause the  prcfrnancy  cannot  be  attributed  to 
the  infant,  and  is,  tnerefore.  with  respect  to 
liim,  the  same  as  if  it  had  taken  place  pos- 
terior to  his  decease. — The  arguments  of 
Haneefa  and  Mohammed  herein  are  twofold : 
FiKST,  the  word  of  God,  who  has  said  in  the 
Korai,  "a  woman,  if  sue  be  peeoxant, 

MUST  WAIT  UNTIL  H  EK  DELI  VEKY,"— which  is 

generally  expressed,  and  therefore  applies  tr> 
the  woman  here  treated  of :  Secondly,  the 
YAit  of  a  woman  whose  husband  dies  is  (in 
case  of  her  pregnancy)  fixed  at  the  remain- 
ing term  of  her  travail,  whether  that  be  short 
or  long ;  now  the  Edit  of  a  widow  is  not 
designed  for  the  purpose  of  ascertaining  the 
state  of  her  womb ;  for  if  it  were  so,  it  would 
not  be  determined  by  the  lapse  of  time 
(supposing  her  to  be  one  who  is  subject 
to  the  menstrual  discharge),  but  by  three 
terms  of  her  courses ;  whereas  we  see  that 
the  law  fixes  it  at  four  months  and  ten  days, 
althou^^h  she  be  a  woman  of  that  description ; 
but  it  IS  made  incumbent  merely  as  a  fulfil- 
ment of  one  of  the  rights  of  marriage :  and 
the  same  reasoning  applies  to  the  wife  of  the 
infant  in  question,  although  her  pregnancy 
be  not  attributed  to  him :  contrary  to  where 
pregnancv  takes  place,  subsequent  to  the 
infant's  decease ;  lor  here  her  Edit  of  four 
moaths  and  ten  days  having  commenced, 


*  Firash  literally  means  a  bed,  whence  it 
Vk  metaphorically  used  to  express  a  right  of 
aohftbitatioii  or  oonoubinage :  it  is  so  used 
i&  the  sense  of  a  wife  or  a  concubine,  whence 
it  k  ken  jwd  elsewhere  translated  partner  of 
UibadL 


is  not  afterwards  to  be  altered  by 
sequent  pregnancy;  but  in  the  < 
under  consideration,  the  Kdit  of  th 
travail  was  due  from  the  instant 
became  incumbent;  hence  there  ie 
dent  difterence  between  the  two  ca 
consequently  there  is  no  analogy 
them.  The  pregnancy  is  determine' 
tiiken  place  after  the  death  of  the 
where  the  woman  is  not  delivered  w 
than  six  months  from  the  date  of 
band's  decease. — This  is  the  appro 
Some  have  said  that  it  is  so  jud 
where  she  is  delivered  within  not 
two  years.  But  if  a  husband,  beii 
should  die,  and  his  wife  be  deliv* 
child  at  any  time  between  six  mo 
two  years  from  the  period  of  his  de< 
Edit  is  accomplished  by  her  delii 
cause  the  pregnancy  is  in  this  case  a 
to  the  husband,  and  hence  is  accoi 
same  as  if  it  had  existed  at  the  peri 
decease. — Observe  that  the  parent 
child  bom  of  the  wife  of  an  infant  c 
established  in  the  infant,  whether  I 
nancy  had  a{)peared  during  his  lift 
until  after  his  decease,  because  ai 
not  being  iwssessed  of  seed,  cannot 
ceived  capable  of  impregnating  a 
and  marriage  is  not  held  to  be  a  subid 
seed,*  excepting  where  the  existent 
on  the  part  of  the  man  may  bo  supp 
Edit  of  divorce  of  a  menatruvm 
— If  a  man  divorce  his  wife  whils 
courses,  that  term  is  not  to  be  counte 
Kdit,  because  the  Kdit  is  fixed  at  thr 

Eletc  menstruations,  and  if  the  above 
e  counted,  it  would  induce  a  defici 
part  of  that  had  passed  previous  to  i 
and  therefore  cannot  be  included. 

Edit  of  a  divorced  troman  xcho  h 
nexion  with  a  man  during  the  term 
Edit  of  divorce, — If  a  man  have  er 
carnal  connexion  with  a  woman  wl 
her  Kdit  from  devoree,  another  Edit  1 
incuml)ent  upon  her,  and  the  two  are 
together, — that  is  to  sav,  her  ensniug 
are  accounted  in  both  Kdits;  ana 
former  Kdit  should  be  accomplishei 
the  latter,  the  accomplishment  of  t] 
remains  incumbent  upon  her.  Thi 
opinion  of  our  doctors. — Shafei  m 
that  two  Kdit^  cannot  be  blended  t 
because  the  Kdit  is  an  act  of  piet 
restrains  from  taking  another  hosbs 
so  forth),  and  two  acts  of  piety  are 
mitted  to  be  united  in  one  account 
fasting  for  instance,  where  no  par 
abstinence  of  one  day  can  be  put  to 
count  of  another. — 'fne  argument  of 
tors  is  that  the  design  of  the  Kdit  is  1 
tain  the  state  of  the  womb,  and  «b 
answered  by  a  single  Kdit,  the  two  R 
be  counted  toj^ther ;  and  piety  is  not 
sign  of  the  Kdit,  but  rather  a  depends 


*  That  is.  eannot  be  held  to  anur 
yirtual  estaolislunent  of  parentage. 
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:  the  Edit  may  be  aocon- 
lont  the  knowled^  of  the 
r  her  refraining  from  goine 
narrying  another  husband, 
aating  her  marriage  with 
jrm  ot  it 

w  icho  admits  a  man  dur- 
■idowhood. — If  a  man  have 
with  a  woman  who  is  in 
death  of  her  husband,  she 
Lt  of  four  months  and  ten 
^dit  of  widowhood ;  at  the 
ig  such  terms  of  her  courses 
bin  the  remainder  of  that 
e  two  Edits  may  be  counted 
is  possible. 

widow  J  or  a  divorced  tcife, 
hed  without  her  knowledge, 
Livorce  commences  imme- 
rce,  and  that  of  widowhood 
of  the  husband ;  if,  there- 
Qot  informed  of  her  widow- 
ntil  such  time  as  the  term 
,  her  Edit  is  then  accom- 
:he  occasion  of  Edit  being 
iowhood  or  divorce,  and  it 
[  to  commence  upon  the 
le  occasion. — Our  modem 
^  that  the  Edit  of  divorce 
Id  to  commence  until  the 
c\j  declared,  in  order  to 
usion  between  the  parties ; 
that  a  husband  and  wife 
igree  to  declare  a  divorce, 
Edit  had  already  past,  so 
Deans,  the  marriage  being 
ht  be  enabled  to  acknow- 
ler  favour,  or  make  her  a 
lan  her  proper  inheritance. 
invalid  marriage. — In  an 
the  Edit  commences  imme- 
[azee's  decree  of  separation, 
rraination  of  the  husband, 
d,  to  refrain  from  caraal 
r  says  it  commences  from 
st  carnal  connexion  of  the 
in  an  ivalid  marriage,  it  is 
xion  which  gives  occasion 
the  marriage.— The  argu- 
jters  are  twofold; — Fikst, 
carnal  connexion  occurring 
irriage  stands  only  as  one 
all  proceed  from,  and  origi- 
ract  (whence  it  is  that  one 
3r  the  whole);  wherefore, 
eparation,  or  determination 
ve.  Edit  cannot  be  estab- 
rery  previous  instance  of 
it  is  possible  that  the  same 
;  and  hence,  so  long  as  the 
ermination  do  not  exist,  no 
ce  of  the  carnal  act  can  be 
the  last ; — Secondly,  the 
amal  connexion  cannot  be 
the  last,  but  by  the  hus- 
letermination  to  refrain  for 
permission  on  the  part  of 
aoQity  on  that  of  the  man, 
>  eonoealed  and  doubtful  a 


nature  as  carnal  connexion,  stand  as  a  con- 
tinuance of  it,  and  any  other  man  who  may 
be  desirous  to  marry  the  woman  will  require 
to  know  the  effect  of  the  Edit ;  it  is  there- 
fore requisite  that  something  known  and 
visible  be  substituted  for  that  which  is  con- 
cealed, so  as  that  such  visible  circumstance 
may  afford  a  standard  whereby  to  determine. 

A  woman's  oath  confirms  the  accomplish- 
ment of  her  Edit. — If  a  woman  under  Edit 
should  declare  that  it  is  accomplished,  and 
her  husband  den:^  this,  her  declaration  upon 
oath  is  to  be  credited,  because  she  is  confided 
in  in  this  point,  and  he  has  thrown  an  impu- 
tation upon  her  veracity ;  she  is  therefore  to 
swear  in  the  manner  of  a  plaintiff. 

Case  of  a  tooman  re-married  after  divorce^ 
and  again  repudiated. — When  a  man,  having 
repudiated  his  wife  by  an  irreversible  divorce, 
marries  her  again  during  her  Edit,  and  after- 
wards divorces  her  before  consummation,  a 
complete  dower  is  in  this  case  incumbent 
upon  him,  and  upon  the  woman  an  Edit  de 
novo,  accoiding  to  Haneefa  and  Aboo  Yoosaf. 
— Mohammed  says  that  no  more  is  incum- 
bent upon  the  man  than  an  half  dower,  nor 
upon  tne  woman  than  the  accomplishment  of 
her  first  Edit,  because  the  second  divorce  is  a 
divorce  before  consummation,  and  therefore 
does  not  require  either  that  he  should  pay  a 
complete  dower,  or  that  he  should  observe  a 
new  Edit ;  nor  does  anvthing  remain  with 
respect  to  her,  but  that  sne  complete  the  first 
Edit  incumbent  in  consequence  of  the  first 
divorce :  for  the  obligation  upon  the  woman 
to  complete  her  first  Edit  disappeared  upon 
the  husband  marrying  her  again ;  but  this 
last  marriage  beinp  done  away  by  his  divorc- 
ing her  a  second  time,  her  obligation  to  the 
completion  of  her  first  Edit  recurs.  The 
argument  of  Haneefa  and  Aboo  Yoosaf  is 
that  the  second  divorce  is,  in  fact,  given  after 
carnal  connexion,  since ^  the  woman  is  still 
actually  within  the  seisin  of  the  man  in 
consequence  of  such  connexion  formerly  had 
with  her,  the  effect  of  which  remains,  namely, 
the  Edit ;  and  where  he  marries  her  again 
during  her  Edit,  she  being  still  within  his 
seisin,  such  possession  is  the  substitute  of 
that  which  appertains  to  him  in  virtue  of  the 
second  marriage ;  as  in  the  case  of  an  usurper, 
who  if  he  make  purchase  of  the  article 
usurped  whilst  it  is  within  his  seisin,  is  held 
to  be  seised  of  the  purchase  on  the  instant  of 
the  execution  of  tne  contract  of  sale ;  it  is 
therefore  evident  that  the  second  divorce  is  a 
divorce  aft^r  carnal  connexion. — Ziffer  says 
that  no  Edit  whatever  is  incumbent  upon 
the  woman,  because  the  former  Edit  dropt 
in  consequence  of  the  second  marriage,  and 
therefore  cannot  recur  :  and  no  Edit  is  due 
on  account  of  the  second  divorce,  as  that  is  a 
divorce  before  consummation :  but  the  argu- 
ments of  the  two  Elders,  as  above  recited,  are 
a  sufficient  reply  to  this. 

If  a  Zimmee,  or  infidel  subject,  repudiate 
his  wife  who  is  also  an  infidel  subject,  no 
Edit  is  incumbent  upon  her :  and  the  same 
rule  applies  to  an  alien  woman  who,  having 
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lutii  ciniverltMl  to  the  faith,  oomis  from  the  1  ^Mournhiq  is  inrufnbent  on  the  death  of  a 
liiriiini  into  I  hr  Mudsill  in  :i  11  territory:*  it  is   /^Wi/iW.— Hidad,  or  mournin)^,  b  incam- 


ti"U  nf  Kilit.    1  In-  two  <li>i:ipl.  s  say  thiit  K-lit   three  ihiys  on  acixiimt  of  the  death  of  any  _ 
i>  iiieiimhent  up«iii  wnim  n  nf  eitli.  r  iKscrip-   <xtvpt  h'eriirsB\xi» :  but  for  him  it  is  inoim- 
tii.n  :- -upon  intid^l   siihj.rts.   h. cause  thry   bent  upon  her  to  obstrvoHiDiDfortliespMl 
liuv»'  houuil  tin  mM'lvr>  t'lihe  <i)»>ervanee  of  of  four  months  and  ten  days.'* 
Jill  >urh tiiinL's  as  appertain  III  tliM  temporal       Althmufh   he  lUe  dunng  the  wife's  EH 
law:  ami  upnn  aliens  >vlio,  haxinir  •  luhiaeed    fntm  irrirrrsihle  dirurec^OuB.  dooton  i^ 
the  faith,  e.»nu'  iiitii  the  Mu>Milm;in  territory,    tliat  it  is  equally  incumbent  upon  a  womn 
bei-ause  it  i>  ><»  up«ai  suih  \\'inmn  on  othi-r   whose   husband 'dies  whilst   she  is  undv 
a^■elmuts.^u^'lla^  the  d.-atiinf  their  husbands,    repudiation  bv  irreversible  divorce.— Shafa' 
or  th'iradinittiti- thi  mju  of  the  hu>l»andto   asserts  that  it  is  nt»t  incum)»ont  upon  bs; 
carnal  r..nn'xii>n,  aii.l  is  therefor.-  equally    Immmuso  the  sole  intention  of  its  institution ii 
o])liu'atory  on  aeet.unt  of  separation  ()f  eoun-    to  siimify  irrief  for  the  decease  of  a  huibtni 
try,-ci»ntraiy  toth.ea>e\vheivaman,beinff   who  has  liithfidlv  adhered  to  the  mirriiii 
eonviTteil  in  tile  liiitli,  eonies  from  a  for.  i  en   contract  until  death:  but  there  is  no  cause  of 
into  a   Mu-sulrnan  t.  rnt..ry,  and  his  wife   critf  for  the  demise  of  one  who  had,  duriij 
riinains  m  tlie  for.  iirn  i-aintry,  for  upon  her   litV,  thrown  his  >ii-ife  into  difficulty  andpfr 
n'»  Kdit  is  iiieuiiilunt,  as  thj-  oblisratiou  of  it   plexity  by  divorce.    The  arf^ume'nts  of  « 
eann«>t  reaeli  or  allVri  h.r  in  a  foniirn  land.  .  dootors,  in  support  of  their  opinion  upon  tkil 
— Th.'ar-utmnt  of  Han.-.ta  with  ivspect  to   point,  are  twofold;  First,  the  prophet  forini 
inti.l.l  sul»j'  .•t>  is  that  th.y  not  luinjr  under   women  under  Edit  dyingr  their  hwids  wiA 
any  «»l»liuMiii»n  in  n^p.vt  totheoidinaneesof   Iliuna,*    as   it    is   a    species   of  perfone; 
tin- law.  theohliL:iti..nof  the  Kdit,  as  a  riL-ht   Si:ro\Di.T,  raoumincr  is  incumbent  astflp 
of  the  law.  eaunot   be  conceive" I  to  alleet  of  ^-rief  tor  the  loss  of  the  blessinfW  of  matn- 
tliiiii:  nin;  ean  it  he  sujipo^iid  to  do  so  on   monv.  which  is  n-^t  only  the  means  ofb* 
a-.eount  of  thf  riirlit  "f  the  husband,  as  he   support,  but  also  of  the  T)reser\-ation  of  Iw 
does  not  hold  or  believe  in  the  obliiratiou  of  oha>tity;  and  an  irreversible  divorce  is  imoM 
it:  and  his  aiirumi-nts  with  risptei  to  alien  ,  eomplete  termination  of  those  blessinK  thtt 
women  are  twot..M  :— FiiisT.  God  has  com-   fvon  death  itself,  since  it  is  lawful  for  i 
luand.d    Mu»ulinaus.    sayinL',    "  yk    may    woman  to  perform  the  last  offices  of  ablatiflB, 
maiii:y  F-oiiKH.x  wo.MKX.  WHO  iiKiNu  ro.v-   and  SO  forth,  to  the  corpsc  of  a  deocased hui- 
VKi:u;i»To  nii:  KAiiii.roMK  ixn»  thktkk-    hand   from  whom  she   is  not  irreveniMf 
KiiniiY  OF    iMK    iiKUi:vi:i;s,"    Sko»xi»i.y,    divorced,  whereas  it  is  not  lawful  for  her» 
wherevrrilu-  Kdit  iN  in-uniU  lit,  thl-ri^'ht  ol    pi-rform  those  offices  to  the  corpse  of  oM 
iM.in  is  eunui.tid  with  it;  but  a  HirUe,  or   jVom  whom    she   is   compltftely  divorced; 
alitu,  is  not  eon>ithred  a&  man,  but  as  mere   wherefore  in  this  case  also  a  moominf  ii 
matt,  r  (wlj.-nee  it  is  that  Ik-  is  ma<le  a  pro-   incumbent— It  may  here  be  observedftrf 
p.rty  or  >lavr;.— «ut  wheiv  tin-  woman  is   niourninjc   is    incumbent  for  two  wawni; 
pr.-'naut  thu  Kdit  is  meumb.-nt,  on  aceount    FniST,  as  it  is  a  manifestation  of  grief  (« 
tluitthelo-iusot  whieh  >hy  IS  pri-;:nant  is  of ,  ^aa  mentioned  above^ ;  Secondly,  becanii 
»-r:i]..i^ln:(l   d.-.e.nt.     It    IS  rteordcd    Irom  « ornament  in?  or  settinir  off  the  person  by  tb« 
Han.  ta  that  it    l^  lawlul    to    marry  sueh   use  of  the  above  articles  is  a  means  of  «• 
w.,::p.n,  ]M.-m-  prijuaut.  but  that  the  bus-    eitini?  the  desires  of  men,  and  to  a woma 
b^n;l  mu>t   ivlram  from  earnal    eonuexiun   under  Edit  marriajre  is  forbidden,  wherrfow 
u:.til  a:t..r  d-.lnvry.  m  like  manm  r  as  in  the    ^^he  must  refrain  from  the  use  of  such  thiog>i 
i..^.-  ...1  w..mt  n  prr^rnant  and  by  whon ;l.»m.—   ), gt  she  fall  into  that  which  is  prohibited.- 
TLt  lonuir,  huwever.  is  the  belter  opinion.    ^  it  is  recorded,  in  the  Xakl  Saheeh.  thtttbi 

•S  <  *i\'U .  j  prophet  would  not  permit  women  under  fM 

Of  Jlidnd,  ar  Mmniintj.  '  to  use  antimony  upon  their  eyelids  or  » 

/a*?/»iV,-..;,.-1Jy  liidad    is   underst.iod  a   anoint  themselves,  aa  the  former  is  an  omi- 


ft^Lu   ^a  u}i:^.r  L-ui*  euLTe  oi  me  evelius  wiin     '     V —  •    ■ ^  ^ ?  — i iu^ 

c.L:im...Lv,  and  so  f-Tih,  except  on  aceount  of  abstaining  from  perfumea.  and  so  foift 

s.:::..-  i.rti.iil^r  mtcxt,  or  ;as  is  said  in  the  ^-^<^T,^  on  account  of  some  ^^5»J^ j^ 

J.:r:i<i.-L.  r   vaao-unt  of  aelus  or  paius  '{^^^  .  »;?  ^^-^  understood  that  the  n«< 

w;.:.;L  tL  ■>.  upj  licati..  ns  mav  Temedv.  ^^i^^**^"  » lawful,  where  there  is  any  sufficu* 


•  This|npp^)s^.'S  ajroman  who,  having  burn       •  A  sort  of  herb,  the  juice  of  which  d«* 
J  -..>..,.         ,     .       ,      .      ,        ,        "  ^he  hands  and  solea  of  the  feet 

colour.    The  herb  oypnUt  ox 


A  ma  ^u|»|^J»L'a  a  wumaa  wuo,  naving  OL-rn        '  a  son  oi  ne]    , 
oonrert«d  lu  the  faith  in  a  forei^  land,   the  palms  of  the  handa  and  solea  of  the  feet 
dcanta  her  inlidtrl  husband  there,  and  comes  of  a  reddish  col 

?    -  ^         At-,     ^ff 1 A 'm.  I  •  *. 


k     into  tiu  Mnwnlman  tijritorjr.  I  privet. 
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for  it,  as  the^  are  then  used  of  neces- 
it  it  is  requisite  that  the  intention  [of 
nmer]  in  the  use  of  them  be  medicine, 
t  ornament. 

woman  be  accustomed  to  the  use  of 
15,  in  such  a  manner  that  there  rai^ht 
ipprehension  of  her  health  sufiermg 
be  disuse,  in  this  case,  provided  the 
or  apprehension  be  in  her  conception 
Qt  and  evident,  it  is  lawful  to  continue 
e  of  them,  because  thinfrs  of  which 
nee  is  strongly  apprehended  by  her 
ridered  as  actually  existing  and  estab- 

and  in  the  same  manner,  she  may 
arm  furred  or  velvet  garments,  where 
I  a  necessitv ;  but  it  is  in  no  wife  law- 
her  to  use  llinna,  because  of  the  pre- 

the  prophet  before  recited;  nor  to 
loth  ayea  with  saffron,  because  that 

perfume. 

••/i/wy  not  incumbent  upon  infidel 
or  infants  {but  it  is  incumbent  upon 
— MouEXiNG  is  not  incumbent  upon 
lei  woman,  as  she  is  not  bound  to  the 
.nces  required  by  the  law  ;  neither  is 
abent  upon  infants  or  girls  under  age, 

same  reason :  but  it  is  incumbent 
male  slaves,  they  being  bound  to  the 
.nces  of  the  law  in  all  such  points  as 
affect  the  right  of  their  owner,  which 
^ase  with  mourning ;  it  is  to  be  ob- 

however,  that  the  mourning,  with 
to  female  slaves,  does  not  include  a 
tion  from  going  abroad,  since  this 
be  an  infringement  upon  the  pro- 
's rijrht,  which  precedes  the  ricrht  of 
I  the  individual  is  necessitous,  whereas' 
not  80.  ^ 

upon  Am-WaU(h^  nor  upon  icidoirs 
nralid  mnrriatje. — Mourning  is  not 
lent  upon  an  Am-Walid  under  Edit 
le  decease  of  her  proprietor  ;  nor  upon 
.n  un<ler  Edit  who  bus  been  contracted 
invalid  marriage,  because,  with  re- 
0  such  women,  the  blessings  of  mar- 
annot  be  said  to  perish  so  as  to  afford 
n  for  the  manifestation  of  grief ;  morp - 
►mamcnts  and  the  use  of  perfumes, 

forth,  are  in  their  original  nature 
^le ;  and  where  no  special  reason 
s  for  the  prohibition  of  them,  they 
irily  continue  to  be  so. 
xtsing  for  a  woman  during  her  Edit 
yprorea.—lT  is  not  decent  in  any  per- 
biicly  or  expressly  to  solicit  or  seek 
ion  with  a  woman  under  Edit ;  but 
ers  not  if  this  be  done  in  an  indirect 
ibiguous  manner  :  yet  they  should  not ! 
ly  secret  promise  of  mamage  to  each 
this  being  forbidden  in  the  Koran. — 
ibi^ous  mode  of  proposal  above  men- 
ia  described  by  Ebn  Abbas  to  be,  that 
in  in  the  woman's  x)resence  may  de- 
lis wish  to  marry,  in  general  terms 
t  any  particular  application. 
f«  for  the  behaviour  of  women  during 
-It  Ib  not  lawful  for  a  woman  under 
B  to  go  i^rMd.  either  in  the  night  or 
vhetner  the  aivoroe  be  reversible  or 


irreversible,  because  the  word  of  God  in  the 
Koran  forbids  them  from  appearing  abroad  : 
but  a  widow  is  at  liberty  to  go  forth  during 
the  whole  day,  and  for  a'  short  season  of  the 
night  also ;  yet  she  must  not  pass  the  night 
anywhere  but  in  her  own  apartments.  The 
reason  of  this  indulgence  is  that  as  a  widow 
has  no  provision  from  her  husband's  pro- 
nerty,  it  may  be  necessary  that  she  shoula  go 
forth  to  seek  for  a  subsistence,  and  it  may 
sometimes  happen  that  she  is  detained  abroad 
a  considerable  time,  perhaps  till  after  night- 
fall, whence  the  extension  of  the  liberty  to  a 
part  of  the  night ;  but  it  is  otherwise  with 
a  woman  under  divorce,  as  she  is  entitled 
[during  Edit]  to  a  subsistence  from  the  hus- 
band. Yet  if  a  woman  were  to  enter  into 
an  engagement  of  Khoola  with  her  husband, 
making  the  consideration  for  Ehoola  to  con- 
sist of  her  subsistence  during  her  Edit,  some 
say  that  she  is  at  liberty  to  go  during  the 
day,  while  others  maintain  that  she  has  no 
lihierty  of  going  forth  whatever,  as  the  loss 
of  alimony  during  Edit  is  a  conseouonce  of 
her  own  voluntary  act,  wherefore  tne  prohi- 
bition, which  is  right  of  the  law,  still  con- 
tinues in  force. 

It  is  incumbent  upon  a  woman  under  Edit 
that  she  observe  and  accomplish  the  samc^  in 
the  place  where  she  was  resident  at  the  period 
of  divorce  taking  place,  or  of  the  husband's 
decease,  whether  that  be  her  own  accustomed 
dwelling,  or  a  house  where  she  may  be  upon 
a  visit  (that  of  her  parents,  for^  instance), 
because  this  is  so  ordered  in  the  Koran ;  and 
it  also  appears  in  the  traditionary  precepts 
of  the  prophet  that  he  said  to  a  woman 
whose  husband  was  slain,  **  stay  in  vour  own 
house  until  your  Edit  be  aeconi])lisbcd." 

A  tcidow  may  remove  from  her  husbamPs 
houfie,  if  inamrvnienthj  situated  there, — If  the 
apartment  allotted  to  a  widow,  in  the  house 
of  her  deceased  husband,  be  not  suflScientlj 
spacious  for  her  accommodation,  and  it 
should  happen  that  the  heirs  of  the  defunct 
exclude  her  from  the  other  parts  of  the 
house,  it  is  then  lawful  for  her  to  remove 
elsewhere,  because  she  has  here  an  excuse, 
and  any  good  pretext  sufKces  in  all  matters 
appertaining  to  the  spiritual  law,  of  which 
dt'sciiption  is  Edit ;  the  ease  is  theretore  the 
same  here  as  where  the  woman  has  reason  to 
fear  thieves  in  her  own  house,  or  where 
there  is  an  apprehension  of  its  falling,  or 
where  she  holds  it  by  hire,  and  is  unable  to 
pav  the  rent ;  all  which  circumstances  are  a 
sufecicnt  cause  of  removal,  as  well  as  in  the 
present  case. 

A  wife  under  irreversible  divorce  7nust  be 

accomnuHlated  with  a  separate  apartment. — 

Where  a  husband  and  wife  are  separated  by 

irreversible  or  tiinlicate  divorce,  it  is  roqiii- 

site    that  there   do  a  curtain  or    partition 

between  them  ;  and  there  is  no  objection  to 

their  continuing  to  reside  in  the  same  house, 

)rovided  this  be  attended  to,  as  the  husbjmd 

las  himself  declared  her  to  be  prohibited  to 

lim ;  but  if  he  be  a  dissolute  person,  one 

who  has  no  command  of  his  passions,  and  of 
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whom  it  may  be  appn*hende(l  that  he  will 
c:oTnmit  with  her  that  which  is  unlawful,  it 
i.s  in  thisCHNC  expK'dit-ut  that  she  remove  to 
ani»th«;r  housr*  (sine*?  Ih-Te  is  evidently  a 
Hullirii-nt  excuse),  and  that  slie  e^mtinue  there 
until  the  aoeotuplishmrnt  of  her  Kdit ; — it  is 
l)eltiT,  h'»wever,  that  the  di>s'dute  hussband 
leave  her  in  his  house,  and  remove  to 
another  himself.— It  is  laudable  in  the  par- 
ties, whether  tlie  husband  be  dissolute  or 
otherwise,  to  enj^ajje  a  female  friend  to  re- 
side in  the  house  with  them,  who  may  be 
abb;  to  prevent  any  improper  connexion. — 
If  the  dwelling-house  be  so  small  as  not  to 
admit  of  their  njsidinp:  in  it  undir  these  pie- 
eautions,  it  is  then  necessary  that  the  wife 
remov<;  elsewhere ;  but  it  is  better  that  the 
husband  remove,  and  leave  her  to  reside  in 
the  house.  All  this  proceeds  upon  a  suppo- 
Hition  of  the  husband's  havin^^  no  more  than 
one  house. 

liiile  rvspertlng  a  irifr  divorced  ujwn  a 
jounit'f/, — IF  a  woman  accompany  her  hus- 
band upon  a  journey,  or  on  a  pilgrimage  to 
Mecca,  and  he  jfive  her  three  divorces  ujX)n 
the  way,  or  die,  leaving  her  in  an  uninhabited 
])lace,  she  must  return  to  her  own  city,  pro- 
>ided  the  distance  bo  within  three  days* 
journey,  because  this  is  not  to  be  considered 
as  going  abroad,  but  rather  as  a  consequence 
of  her  having  before  gone  abroad ;  but  if  the 
distance  exceed  three  days*  journey,  she  is 
then  at  liberty  either  to  return  home,  or  to 
l)roceed  upon  the  i>ilgriniage,  whether  lier 
K'uanlian  be  with  her  or  ni)t.— The  compiler 
of  this  work  observes  that  this  is  only  wliere 
hho  is  left  within  three  days'  journey  from 
Mecca,  where  her  stay  would  be  more  dan- 
gerous than  her  proceeiiiug  ;  but  htr  return 
to  her  own  city  is  preferable,  in  ^  order 
that  she  may  there  accomplish  her  Edit  in 
the  house  oi  her  hus])and. — IJut  if,  in  tlie 
easi-  under  consideration,  the  divorce  or 
dt-ath  occur  in  a  city,  or  other  inhabiti'd 
place,  the  woman  must  not  go  forth  from 
that  place  until  her  Kdit  be  accomnlished, 
after  whieh  she  may  have  it,  provided  she  be 
accompanii'd  by  any  maU'  n.-lation  within  the 
prohibited  degrees. — What  is  here  advanced 
IS  the  doctrine^  of  Ilaneeta. — The  two  dis- 
ciples say  that,  if  the  woman  be  accompanied 
by  a  nlation  within  the  prohibited  degrees, 
sfie  may  leave  the  place  hcfore  her  Kdit  be 
past :  for  they  argue  that  she  ought  to  be 
allowed  to  return  home,  in  order  that  she 
ni:iy  relieve  herself  from  the  disaureeable 
eireura stances  attending  her  residence  in  a 
>trani:''  place,  and  ;ilso  trom  the  derangement 
and  trouble  of  a  journey,  because  these  an* 
ji-.itiiui* nt  iintexts,  and  the  impropriety  of 
her  travelling  is  removed  by  the  cin^um- 
s'antv.  of  h*r  rvlation  ace>>mpanying  her. — 
*lo  thi*  Hantiefa  replies  that  Edit  affords  a 
fctr'^nanr  reas^in  a^rain^t  rt'moval  than  even 
the  want  of  a  relation's  protection,  as  a 
voman  may  lawfully  fro  to  any  distance 
vitlun  admy  s  journey,  without  being  accom- 
panied liy  a  relation,  whereas  this  is  not 
BMPfcl  for  a  woman  under  Edit :  and  where  I 


it  is  unlawfiil  for  a  woman  to  so  to  uy 
i  greater  distance,  unaccompanied  by  i  rdi-  '. 
tion,  it  is  BO  for  one  under  T&dxt,  a  fortiori. 


CHAPTER  XIIL 

OF  THE  ESTABLISnMEXT  OF  PABENTIGL 

A  child  born  after  six  months  frwn  (k 
date  o/^  a  marriage  upon  which  is  susj 
a  conditional  divorce^  is  the  lawful  of 
of  such  marriage. — If  a  man  make  a  c 
tion,  saying,  *'  if  I  marry  such  a  woman  iha 
is  divorced,"  and  he  atterwards  marry  htr, 
and  she  produce  a  child  alter  six  mootlu 
from  the  day  of  the  marriage,*  the  parentiii 
of  the  child  is  established  in  him,  and  tSa 
dower  is  incumbent  upon  him ;  the  former  ii 
established,  because  the  wife  is  in  thu  one 
considered  as  a  partner  of  his  bed  at  thi 
period  of  conception,  as  haying  brought  foitl 
a  child  at  the  expiration  of  six  completo 
months  from  the  date  of  the  marriage,  t 
time  considerably  posterior  to  the  divorDe, 
since  that  takes  place  .immediately  after  tbe 
marriage,  wherefore  the  conception  must  be 
considered  as  having  taken  place  prior  to  the 
divorce,  that  is,  witnin  the  marriage. 

OiULcrnoN. — It  is  not  to  be  imagined  thtt 
conception  should  take  place  at  the  time  of 
marriage,  as  it  is  a  consequence  of  the  camil 
act,  wiiich    happens  posterior  to  it ;  how, 
therefore,  can  it  be  established  that  the  con- 
ception took  place  be  lore  divoroe,  since  the 
latter  occurs  upon  the  instant  of  the  maniige? 
Kkply.  —Conception  may  be  imaged  upon 
the  instant  of  the  maniage,  as  it  is  possible 
that  the  man  may  marry  the  woman  whilttit 
the  commission  of  the  carnal  act,  and  conse- 
quently, that  marriage  and  conception  ma 
have  taken  place  at  the  same  instant:  snd 
as  ^^nealogy  is  a  matter  the  establishment  of 
which  is  of  great  moment,  this  suppoutioa 
has  therefore  been  adopted :  and  the  dower 
is  incunibent,  bi-cause  the  descent  of  the 
oliild  being  established  in  him,  he  is  vir- 
tually held  to  have  cohabited  with  his  wi&; 
and  it  is  due  on  account  of  oonsunuuation. 

The  parentage  of  a  child  born  two  jftan 

after  reversible  divorce  is  established  in  <Ae 

divorcer,— If  a  man  repudiate  his  wife  by 

a  divorce  reversible,  and  she  bring  forth  a 

child  at  the  end  of  two  years,  or  more,  ftm 

tht  time  of  the  divorce,  the  parentage  of  the 

child  is  established  in  him,  and  the  divorve 

is  reversed,  provided   she  had  not  befon 

declared  the  accomplishment  of  her  Editi 

I  because  it  is  possible  that  her  pregnancy 

I  may  have  taken  place  during  Edit,  as  the 

'  Tohar  (or  term  of  purity)  of  some  women 


*  This  means  any  time  between  six  months 
and  two  years  from  the  date  of  the  marriaije, 
as  the  former  of  these  is  held  to  be  the 
shortest,  and  the  latter  the  longest  posdhle 
term  of  pregnancy. 
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•  mnch  longer  than  that  of  othen,  which 
ircumstance  may  have  protracted  its  con- 
inuance :  but  if  she  be  delivered  of  a  child 
irithin  less  than  two  years  from  the  time 
af  divorce,  she  becomes  completely  separated 
&om  her  husband,  on  account  of  the  com- 
|il<!tion  of  her  Edit  by  delivery ;  and  in  this 
case  also  the  parentage  of  the  child  is 
established  in  the  husband,  because  it  is  as 
lioiaible  that  the  conception  may  have  taken 
IkUce  previous  to  divorce  (that  is,  within  the 
Marriage),  as  it  is  that  it  may  have  taken 
^aoe  after  divorce  (that  is,  within  the  Edit) : 
Kt  yet  reversal  is  not  established,  because, 
as  it  is  possible  that  conception  took  place 
after  divorce,  so  it  is  also  possible  that  it  took 
flaee  before  divorce ;  wherefore  rcyersal  can- 
lot  be  established,  on  account  of  the  doubt 
vJiich  exists  on  this  point ;  but  where  tlic 
woman  is  not  delivered  until  after  two  years, 
Rversal  is  established,  as  the  conception  is 
poaterior  to  divorce,  and  must  be  attributed 
to  the  husband,  since  no  charge  of  adultery 
las  been  advanced  against  the  wife,  where- 
bre  it  is  evident  that  ne  has  had  connexion 
rith  her  during  Edit,  a  circumstance  by 
rhich  reversal  is  established. 

And  so  aUo  of  a  child  born  within  ttco 
tars  after  triplicate  or  irreversible  divorce, 
-If  a  man  repudiate  his  wife  either  by  three 
ivoToea,  or  by  an  irreversible  divorce,  and 
le  be  delivered  of  a  child  within  less  than 
ro  yean  from  the  period  of  the  divorce,  the 
Lrentage  is  establisned  in  him,  as  it  is  possi- 
ie  that  the  pregnancy  may  have  existed  at 
lat  time ;  and  the  rignt  of  cohabitation  does 
>t  positively  appear  to  have  been  dissolved 
•evious  to  pregnancy,  whence  the  parentage 

established  in  this  manner  for  the  sake  of 
lUtion. — But  if  the  delivery  were  not  to  take 
act  until  after  the  expiration  of  two  years 
om  the  periud  of  separation,  the  parentage 
\  the  child  is  not  established,  as  pregnancy 
I  that  case  evidently  appears  to  have  taken 
lace  posterior  to  divorce,  and  consequently 
le  child  cannot  be  supposed  to  be  begotten 
y  the  man  in  question,  since  to  him  carnal 
mnexion  with  the  woman  is  unlawful :  yet 

he  claim  the  child  as  his  own,  the  parentage 

established  in  him,  as  he  here  takes  it 
[)on  himself,  and  it  may  be  accounted  for 
-'  supposing  him  to  have  nad  connexion  with 
e  woman,  erroneously,  during  her  Edit. 
And  so  lihviriine  of  a  chihl  horn  of  a  wife 
\dirr  aqe  tcilhin  nine  months  after  either 
'trt*rsible  or  reversible  divorce, — If  a  man 
pudiate,  by  an  irreversible  divorce,  a  wife 
JO  is  under  the  age  of  puberty,  but  yet 
eh  an  une  as  may  admit  of  carnal  Con- 
xion, and  she  bring  forth  a  child  after  the 
piration  of  nine  months  from  the  time 

divorce,  the  parentage  of  the  child  is 
t  estiblished  in  him ;  but  if  the  delivery 
within  less  than  nine  months,  it  is 
.ablished. — This  is  according  to  Ilaneefa 
d  Mohammed. — Aboo  Yoosaf  says  that 
?  imrentage  is  established  in  the  man, 
hough  the  child  should  not  be  bom  within 
A  than  two  years  from  the  period  of  diycroe, 


because  she  was  under  Edit,  and  it  is  possible 
that  the  pregnancy  may  have  existed  at  the 
time  of  the  divorce,  and.  she  not  have  declared 
the  accomplishment  of  her  Edit,  wherefore* 
this  infant  wife  is  the  same  as  a  full-grown 
woman, — The   argument   of    Haneeia   and 
Mohammed  is  that  the  Edit  of  the  wife  is 
in  this  case  appointed    to  be  counted   by 
months,  wherefore  it  is  accomplished  at  the 
expiration  of  three  months,  by  the,  rule  of 
the  law,  independent  of  any  declaration  on 
her  part  j — if,  therefore,  she  be  delivered  of 
a  chud  within  less  than  six  months  from  the 
end  of  that  term  which  completes  her  Edit, 
the  parentage  of  the  child  is  established ; 
but,  if  she  bring  not  forth  until  after  that 
time,  the  parentage  is  not  established,  as  it 
appears  to  have  been  begotten  at  tiie  time 
wnen  she  was  not  a  partner  of  the  husband's 
bed,  for  the  case  treats  of  a  girl  irreversibly 
divorced  under  puberty,  and  consequently 
not  subject  to  the  menstrual  discharge,  and 
whose  Edit  is  therefore  completed  by  the 
lapse  of  time,  namely,  three  months,  where- 
fore it  is  not  possible  that  pregnancy  should 
have  existed  at  the  time  of  divorce ;  and  the 
right  of  cohabitation  appears  to  have  un- 
doubtedly expired  before  pregnancy,  so  that 
the  descent  cannot  be  established.    And  if  the 
wife  under  these  circumstances  be  repudiated 
by  a  reversible  divorce,  the  rule  is  the  same 
(with  Haneefa  and  Mohammed)  as  before  re- 
cited.   Aboo  Yoosaf  says  that  the  parentag^e 
of  the  child  is  established  in  the  husband  if 
it  be  bom  within  twenty-seven  months  from 
the  time  of  divorce,  as  it  must  be  allowed 
that  he  may  have  had  connexion  with  her  at 
the  latter  end  of  the  term  of  three  months, 
which  constitutes  her  Edit,  and  she  be  deli- 
vered within  the  longest  term  of  pregnancy 
admitted  by  the  law,  namely  two  years.    But 
if  the  infant  wife  declare  her  pregnancy  to 
have  taken  place  during  Edit,  the  rule  is 
then  the  same  as  with    respect   to  grown 
women  ;  that  is  to  say,  the  parentage  of  the 
child  is  established  m  the  husband,  as  her 
puberty  is  proved  by  her  own  affirmation. 

2'he  parentage  of  a  child  born  of  a  widow 
within  two  years  after  the  decease  of  her 
husband  is  established  in  him. — If  a  widow 
bring  forth  a  child,  the  parentage  is  estab- 
lished in  her  husband,  provided  the  delivery 
happen  within  two  years  from  the  time  of  his 
decease.-  Ziifer  says  that  if  she  be  not  de- 
livered until  after  six  months  from  the  time 
of  the  completion  of  the  Edit  of  widowhood, 
in  this  case  the  parentage  cannot  be  estab- 
lished, because  her  PMit,  upon  the  lapse  of 
lour  months  and  ten  days,  is  completed  by 
the  ordinance  of  the  law,  as  the  Edit  is,  by 
the  law,  fixed  to  that  time,  and  is  therefore 
the  same  as  if  she  were  to  declare  the  accom- 
plishment of  her  Edit,  as  in  the  case  of  th*) 
infant  before  mentioned. — Our  doctors,  on 
the  other  hand,  say  that  the  Edit  of  the 
woman  in  question  is  not  absolutely  fixed 
at  four  months  and  ten  days,  but  has  also 
another  mode  of  completion,  namely,  delivery, 
since  marriage  with  an  adult  woman  is  con- 
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sidcrod  as  a  cause  of  pregnancy :  contrary  to 
the  ouw  of  a  girl  under  puberty,  Ixjcause  the 
natural  state-  of  such  iin  aiw  is  an  incapacity 
to  liear  childrm,  as  an  infant  is  not  a  subjict 
of  impretrnation  until  she  attain  maturity, 
and  concern iii<j:  the  maturity  of  the  infant 
there  is  a  doubt. 

And  80  aim  of  a  child  horn  in'thin  six 
months  aftvr  the  triff  declaring  her  Edit  to 
have  expired. — If  a  woman  under  Kdit  de- 
ehire  the  same  to  he  aco<»mplished,  and  he 
afterwards  delivered  of  a  child  within  less 
than  six  months  from  the  time  of  her  declara- 
tion, the  parentage  of  the  child  is  established, 
as  it  is  evidiiit  that  her  dcelaratitJn  was  un- 
founded, and  is  couscqut-ntly  null:  but  if 
she  be  delivered  aflA;r  six  numths  from  the 
time  of  her  declaration,  the  parentage  is  not 
estal)}islKKl,  because  nothing  appears  in  this 
case  to  annul  her  declaration,  as  it  is  possible 
that  her  pregnancy  may  have  occurred  after 
that. 

Hliftterer  he  the  occasion  of  the  Edit. — 
Tnrs  reasoning  applies  to  every  woman 
under  Kdit,  whatever  the  occasion  niav  hv, 
whether  divorce  reversible  or  irreversible,  or 
the  decease  of  lu-r  husl>and ;  or  of  whatever 
description  or  nature,  whether  it  be  counted 
by  months,  or  by  the  returns  of  the  ('ourses. 

7 he  birth  mnst  he  f/rorvd  hi/  evidence. — 
WiiKX  a  woman  under  Edit  is  delivered  of 
a  child,  the  pareutatre  is  not  established, 
(according  to  ilaneeta),  unless  the  birth  be 
proved  by  the  evidence  of  two  male  witnesses, 
or  of  one  male  and  two  female. — This  is  a  rule 
where  there  is  no  a])parent  i»regnancy,  or 
where  the  same  is  not  acknowledged  by  the 
husband  :  but  if  the  pregnancy  be  apparent, 
or  the  husband  have  acknowledged  it,  the 
parentage  is  established  inde])enaent  of  the 
tt'stimony  of  witnesses.  The  two  disciples 
maintain  that,  in  all  cases,  the  parentage 
is  established  upon  the  testimony  of  one 
woman, — because  the  husband's  right  of  co- 
habitation still  continues  during  Edit,  and 
it  is  this  right  wliich  occasions  the  fixing  of 
the  parentage  of  a  child  up< in  the  husband, 
wherefore  nothing  more  is  recjuirt  d  than  that 
some  person  prove  the  birth,  and  the  identity, 
by  testifying  **This  is  the  child  of  which 
such  a  woman  was  delivered," — and  thus 
much  maybe  sufficiently  proved  by  the  testi- 
mony of  a  single  woman,  in  the  same  manner 
as  it  is  durinf^  marriage,  in  a  case  where 
the  husband  disputes  the  child's  identity. — 
ITaneefa,  on  the  ()ther  hand,  argues  that  the 
Edit  is  accomplished  by  the  woman's  decla- 
ration of  delivery  ;  hut  the  mere  completion 
of  Edit  is  not  proof,  and  the  descent  still 
remains  to  he  first  established,  for  which 
reason  it  is  that  complete  proof  (that  is,  the 
testimony  of  two  men,  or  of  one  man  and  two 
women)  18  raado  a  condition  :  but  it  woidd 
beothorwise  if  the  pregnancy  were  apinirent, 
or  aoknowledged  bj  tiie  husband,  as  in  this 
oase  the  parentage  is  established  prior  to  the 
birth :  and  tho  child's  identity  is  there  ascer- 
tained by  the  identity  of  one  woman,— the 
inidwif«i  fur  instance. 


The  parentage  of  a  child  horn  of  a  vndatt 
irhini  uncontrurerted,  is  estahlishtd  in  her 
deceased  husband,  indejtendent  oferidenet^ 
If  a  woman  under  Edit  from  the  death  of  her 
husband  bring  forth  a  child,  and  declare  it 
to  Ik*  his,  and  the  heirs  contirm  herasaertio^ 
though  no  person  bear  evidence  to  the  bizt^ 
the  child  is  held  to  be  descended  of  the  bn^ 
band,  according  to  all  our  doctors.*    Ild^ 
with  respect  to  inheritance,  is  evident, « 
inheritance  is  a  sole  rij<ht  of  the  hein,  ai 
consequently  their  testimony  or  acknowled^ 
ment  is  to  be  credited  in  every  matter  wm 
attects  it. — A  ciuestion,  however,  may  arise  li 
this  casif  whether  the  parentage  of  the  chili 
be  by  such  testimony  established  withrefpMt 
to  otners  than  those  heirs:  and  upon  this  thi 
learned  in  the  law  obsiTve,  that  it  those  hon 
be  persons  of  a  description  capable  of  boni 
admitted  as  witnesses,  the  parentage  w  estab- 
lished with  res]>ect  to  all  others  as  wcU  ai 
themselves,  because  their  testimony  amoanti 
to  proof,  for  which  reason  some  ctoctora  le- 
quirtr  that  their  confirmation  of  the  woman's 
assertion  be  delivered  in  the  form  of  evidenoe: 
but  the  necessity  of  this  is  denied  by  othoi^ 
because  the  establishment  of  parentage,  with 
res]>ect  to  the  rest  of  mankind,  is  a  necessarj 
con>equence  of  its  establishment  with  resoeet 
to  the  immediate  heirs  of  the  dcoeasealj 
their  confirmation ;  and  where  a  matier  u 
once  fully  established  upon  any  particolar 
ground,  no  necessity  exists  for  any  further 
conditii^ns  with  respect  to  its  establishment. 

A  child  born  icitliin  less  than  six  month 
after  marriatje  is  not  the  qft'^prinff  of  tktt 
marriage ;  but  if  after  six  month's  it  is  w, 
independent  of  the  hnshamrs  aeknowMg- 
ment ;  or  njton  the  evidence  of  one  icitnest  /# 
the  birth  where  he  denies  it:  and  Laan  k 
incumbent^  if  he  persist  in  his  denial:  ahi 
the  irife*s  t^^stimony  is  to  he  credited  in  resped 
to  the  date  of  the  marriage, — If  a  man  many 
a  w<»man,  and  she  brin^  forth  a  child  withia 
less  than  six  months  after  the  marriacre,  the 
parentage  of  the  cliild  is  not  establisned  ia 
the  husband,  as  |)regnancy  in  that  case  ap- 
pears to  have  existed  previous  to  the  mar- 
riage, and  const  quently  e^innot  be  deriv('d 
from  him  ;  but  if  she  be  delivered  after  sis. 
months,  it  is  establish tni,  whether  he  acknow- 
ledge it  or  not,  because  then  the  marriage 
appears  to  have  existed  at  the  time  of  im* 
pregnation,  and  the  term  of  pregnancy  ii 
complete.  If,  moreover,  the  husband  deny 
the  oirth,  it  may  be  proved  by  the^evidence 
of  one  woman,  after  which  the  parentage  is 
established  in  virtuerof  the  marriage;  and 
such  being  the  case,  if  he  persist  in  denjiD? 
the  child,  imprecation  becomes  ineomocnt, 
because  his  denial  then  amounts  to  an  im- 
putation on  his  wife's  chastity,  since  it  im- 
plies a  charge  of  adultery  against  her.  And 
if,  uixm  the  birth  of  a  cliild,  a  dispute  wtre 
to  arise  between  the  husband  and  wife,  he 


*  This  means,  at  whatever  time  the  child 
be  born,  afU'r  the  husband's  decease. 
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aertvag  that  he  had  monied  her  only  four  I  mother's  womb  befond  two  tcots  : "  nnd  the 
onths  bt-fore,  and  she  maintttininK  that  shiirtcst  term  is  six  moDffiH,  bcoauae  tho 
WT  tud  W'n  married  six  muntliB,  Ihe  de-  sacrod  text  says,  "thk  wholf.  tkum  op 
Arati'.n  of  the  wife  is  to  he  nredited,  and  I  I'Bkqsasuit  am)  wkasjno  in  tiiibiy 
le  child  heloniM  to  the  husband,  bccauM ,  moxths;"  and  Ibn  Abbaa  has  said  that 
p^n-nt  circiinistanoca  teetify  for  the  wife,   tht-  term  of  suckling;  is  two  years,  wheruforo 

■  It  appears  that  her  prejtnaney  has  been  a  »ix  mouths  remain  for  the  prefi'naney. — 
DiiMqueuee  of  marriage  and  not  of  whore- 1  Shafei  has  said  that  the  lonirtat  term  o( 
""■ —A   question   baa  arisen    amonff   our i pregnancy  extends  to  four  yeara;   but  tho 

text  here  nuet^d,  and  the  opinion  of  Ibii 
Abbaa  as  atove,  tCBlify  againat  him,— It  in 
probable  that  i^bofei  may  hnvo  delivered 
this  opinion  upun  hcanmy,  as  this  is  a 
matter  which  does  not  admit  of  reasoning. 
(Vim;  <if  a  iiiiiH  tlmrrrint/  a  itifv  irko  tn  a 
.   ..-   ._,    ilacc,  and  Ihen  niirrhtiKiiiij  hi-r.—\v  a  mtia 

■  -    - Iiirlh.—\f   a   man    BiiB|)cnd|marryafenmIeBlaTe,audafterwarda  divorce 

■Toreeupini  the  cironnistance  of  his  wife'slher,   and  then  purehase   her,   and   she   bo 


iflttors  whether  the „  „ 

ic<!iedil«4l  without  being  conlirmed  by  oalh . 
Che  two  disi'iples  hold  that  it  requires  her 
Mth;  but  llaaeufa  maintains  the  contrary 
■pinion. 

Diroiv  nUfpeH/liil «;»» the  birth  of  a  child 
—tnU  tal-v  iilace.   tin  the  evideiiec  of 


tearing  a  child,   by  saying   _,      _,.  _ 

bettiB  lieliviTtd  of  this  cliild  you  are  di- 

•ontd,"— and    a  woman    afterwards    R'tve 

hstimony  to  her  being  delivered,  yet  divorce 

fcn  not  take  place,  oceording  to  Huneefa. 

Ik-  twn  diseiplet  iiiaintnin  that  divorce  tiiki-s 

ibee,  because  the  evidence  of  u  single  woman 

^CCN  in  all  sueb  matters  as  are  improper 

e  be  beheld  by  men :  and  the  evidence  of 

nr  woman  to  n  birth  being  admitted,  it  ia   liorn,  as 

l»  III  I*  admilted  with  resjiect  to  whatever  |  here  adi 


.'red  of  a.  child  within  leas  thun  a 

months    from   the    day    of    purehase,   tho 

S rentage  ia  eatablinlied  in  him ;  but  if  aho 
di'livered  aftiT  six  months,  the  parentage 
is  not  estahli.slied :  because,  in  the  lirst 
instance,  the  child  is  couxidered  as  horn  of  a 
woman  under  Tldit,  conceptiim  appearing  to 
have  taken  place  before  pun^haiic ;  but,  in 
the  second  instance,  it  is  rigarded  as  slave- 
length  of  the  term  of  pregnancy 

..!■ .:....  L  .- ferred  to 

ind   the 


,.-,'-|a  time  aiibsfiiuent  Co  purehase;  i 
it  of  I  child  thus  ainK-aring  lo  lie  biini  (not  ot  a 
iiit-'.'iu  !-«  mm  loi-  niMu.iii,  III  iiii:,  vase,  will',  but)  of  a  slave,  his  ackiiuwleilguient  is 
iriU  an  a  pbiiiititt'  for  penalty  against  her  |  reiiiiiAitc  to  the  establii-bment  iif  its  nnri'nt- 
iibiiiiil,  ou'i  hi'  apinnra  as  the  diifinilant,  i agi-. — What  ia  now udvamiil  proeecds upon 
h^r>-:i>r<:  ill  I'  ehiini  ciinnot  bo  establisJied  1  tile  supt'oMtiun  of  the  slave  bcin);  rt-pudiated 
.1  ^ve"m[i!iW  proof.— The  Ibuniiatiou  of  |  by  a  singledivoree.ri-versihle  or  irreversible, 
i-  i*  thiit  the  ividenee  of  a  womiin  isior  by  Khuiila:  but  if  slie  be  repmiiuled  hy 
IniiH-  d  V, ith  rvspe'-t  to  child-birth  from  .  two  ilivurcea,  thu  panntagu-  of  the  child  is 
C'  "ity  only,  and  has  then  fori-  no  eifiel  i  I'stabli-hid.  if  it  Iw  hum  within  two  year* 
L-h  r.  -I  ."t  to  divor'-.',  tine-  th:it  ia  a  matter  .  IWhu  the  dati;  of  the  divorci',  bi-eaiisi-  in  this 
li'L-  ;L.  r  <Ii-tini't  Imm  ehild-birth,  and  uu- 1  ease  she  is  rc-nden-d  unlawriil  to  b.r  husband 
>i,n'iti'l  Willi  il,  although  siiehcunnexion  by  the  ligi.rous  prohibition,  whence  t!iu 
I'l-ear  to  ixir-t  fpim  tlie  peeuliiir  eireum- 1  l>ri-i,'iianey  can  be  nfirred  only  to  a  time 
;iM. s  'jf  till'  preM.-nt  case.— Hut  if  the.pn-vious  to  divorev,  since,  iindtr  such  a 
ii''ia!:ilac-kni'wl.  ductile  prifnaney,  divorce  I  eirciiaistanec,  she  ia  not  riiid.rid  lawfid  to 
ik-.-  phii-c  upon  thi- woman  indeinndentef  the  iiiun  by  his  8ub.-niuint  purchase  of  her. 
hv  .m'i,  lie.'  of  others,  aei-onlirig  to  llanwfB.  Ulitrrlhinoiig  nmrs.—lv  a.  man  say  to  bin 
-T!,.;tW'.d>.ipUshoM  th:il  in  this  case  also  ftmale  f.lave,  "if  there  be  a  ehild  in  your 
h' t-rtinjuliy  '.f  the  inidwiro  ia  utix-ssury,  womb.il  isi  mine,"  npon  a  woman  uftirwarda 
'^^uteirriiisiudiMKUsabli-lotheestalilitJi-  bearing  testimony  to  the  birth,  the  t-hno 
'<m  i-f  a  Vivwir  IIin<,  or  elaiin  of  penalty,  bieomea  Am-^^'alid  to  that  man,  beeauso 
M  the .  vii|.:ni'i;  ul  the  luidwif"  amounts  to  hire  all  that  is  ri.(|iiisite  is  to  pro™  tho 
TW-f,  aee"iding  to  what  was  In-fore  said.— I  eh i Id's  identity,  by  showing  that  "i-uc"  a 
li"  arpiiOLHts  •>f  Haiieifa  ari-  tw-ofold;-' woman  has  k-en  di'liMi'td  ot  such  a  ehilil, 
rt-T,  tliL-  ai  knowhiiirment  of  pregnaiiey  i  —and  this  is  suliieiiiillj-  a.ecrtain.d  by  tho 
H'luntstoanacknowl'dgmentofthatwhichltestimony  of  thL-  midwiK-,  according  to  all 
■tenanev  iniliiei",  mid  ixtenils  thentii,  and  i  our  doctors. 

at  thing  i*  ehild-birlhi  Six^SULT,  the  If  a  man  say  of  a  bnr,  "this  is  my  son, 
i-band,  in  acknottledging  the  pivitnanuy,  |  and  aRerwards  die,  und  tho  mother  come 
clarw  his  wife  a  trustee,  a*  the  ehild  is  a,  declaring  herself  to  U.  the  wile  el  tliu 
posit  in  her  iiohsesiion,  and  cons<'quently ' deceas<;il,  she  must  be  considered  as  suili. 
r  woni  is  to  be  crrtlited  in  the  aiirreiider  |  and  the  boy  aa  his  ehild,  and  they  Uith 
ih-  deiiosit,  aa  much  aa  that  of  any  other  j  inherit  ot  him.  It  is  rei-orded  in  the  i:i- 
,^f^^.  iwndir  that  lliis  rule  l'nMH.-eds  upon  a  iavoiir- 

77.,  itrm  "f  prrgnanry  in  front  KIT  muHlhi  laiilu  construction  of  the  law",  for  analo-.y 
/fr„'  Mi-.ir*.— The  longest  term  of  png-  i  requires  that  tlio  woman  should  not  mheiir, 
3CTi''twoyear«.becanscof  thedeelaration  itiinee  descent  is  established  not  only  in 
Aysha   "the  child  does  not  remain  in  the    virtue  of  a  valid  moinage,  but  also  of  an 
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invalid  mairiafct*,  or  of  erroneous  carnal 
cuimexiou,  or  of  poswssion  by  ri^ht  of 
propi-rty,  and  therefore  tlie  mun's  dielara- 
tiou  that  **  this  is  his  son  *'  does  not  amount 
to  an  aoknowlt'd fluent  of  his  having  mar- 
ried thf  niothtT :  hut  the  reason  for  a  more 
favourable  construction  of  the  law  hero  is, 
that  the  ease  supposes  the  woman  to  be  one 
wliosc  freedom  and  maternal  ri^ht  in  the 
child  are  matters  of  public  notoriety,  and 
the  valiiiity  of  a  luarria^e  is  ascertained 
by  circumstances,  liut  it  the  woman  be 
not  known  to  be  free,  and  the  heirs  of  the 
hus1)and  maintain  that  she  is  only  an  Am- 
W'alid,  she  is  not  entitled  to  any  inherit- 
ance, because  the  mere  appearance  of  freedom 
(supi)osin^  this  ease  to  occur  in  a  Mussulman 
tenit  ry),  although  it  defend  the  party 
from  slavery,  is  not  sullicient  to  establish  a 
claim  of  inheritance. 


ClIAPTEll  XIV. 

OF  UrZANIT,  OR  THE  CAKE  OF  INFANT 
CHILDRKN. 

In  rasfi  ofM'pnrafwn^  thv  care  nfthv.  infant 
children  hvlinifjH  to  the  trifr. — If  a  separation 
take  place  iK-tween  a  husband  and  wife,  who 
are  possessed  of  an  infant  child,  the  right 
of  nursing  and  keeping  it  rests  with  the 
mother,  because  it  is  rectirded  that  a  woman 
once  applied  to  the  prophet,  saying,  **0, 
prophet  of  (ion !  this  is  my  s(m,  the  fruit 
of  my  womb,  cherished  in  my  bosom  and 
suckled  at  my  breast,  and  his  father  is  de- 
sirous of  taking  him  away  from  me  into  his 
own  care;*'— to  whieh  the  prophet  replied, 
"  thou  hast  a  right  in  the  child  prior  to  that 
of  thy  husband,  so  long  as  thou  dost  not 
marry  with  a  stranger :" — moreover,  a  mother 
is  naturallv  not  only  more  tender,  but  also 
better  qualified  to  cherish  a  child  during  in- 
fancy, so  that  committing  the  care  to  her  is 
of  advantage  to  the  child :  and  Siddeek 
alluded  to  this,  when  he  addressed  <  )mar  on 
a  similar  occa>ion,  saying,  '*  the  spittle  of  the 
mother  is  better  for  thy  child  than  honey,  0 
Omar!"  which  was  said  at  a  time  when 
separation  had  taken  place  between  Omar 
and  his  wife,  the  mother  of  Assim,  the  latter 
being  then  an  infant  at  the  breast,  and  Omar 
desirous  of  taking  him  from  the  mother ;  and 
these  woi  ds  were  spoken  in  the  presence  of 
many  of  the  companions,  none  of  whom 
contradicted  him  :— but  the  Nifka  or  sub- 
sistence of  the  child  is  ineumbi;nt  upon  the 
father,  as  shall  be  hereafter  explained.  It 
is  to  be  observed,  h«)wever,  that  if  the 
mother  refuse  to  keep  the  child,  there  is 
no  conjrtraint  upon  ner,  as  a  variety  of 
causes  may  operate  to  render  her  incapable 
of  the  charge. 

Order  of  precedence  in  Ilizanit^  after  the 
mother,— \¥  the  mother  of  an  infant  die, 
the  rig;ht  of  Hizanit  (or  infant  education) 
rests  with  the  maternal  grandmother,  in  pre- 
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ferenoe  to  the  paternal,  because  it  orighiatec 
in,  and  is  derived  from,  the  mother:  but  if 
'  she  be  not  living,  the  paternal  grandmuther 
I  has  then  a  right  prior  to  any  other  relatioi, 
she  being  as  one  of  the  child's  mothers  (whence 
>  it  is  that  she  is  entitled  to  a  sixth  of  tbe 
'  eli'eets  of  a  child  of  her  son,  which  is  tki 
mother's  share  *) ;  and  she  must,  moreova.le 
considered  as  having  a  more  tender  intOHt 
in  her  own  offspring  than  any  ooUatenl 
relation.  If  there  be  no  grandmother  liyiof. 
in  this  case  a  sister  is  preferable  to  eiths 
a  maternal  or  paternal  aunt,  as  she  is  tbi 
daughter  of  the  father  and  mother,  or  of  qm 
of  tnem,  whenee  it  is  that  she  would  tike 
place  of  the  aunts  in  inheritance — (acooidiBg 
to  one  tradition,  the  maternal  aunt  ie  pn- 
ferable  to  a  half-sister  by  the  father's  side,  the 
prophet  having  said,  "  the  maternal  aunt  ii 
as  a  mother").— A  full  sister,  also,  has  pR- 
ference  to  an  half-sister,  maternal  or  patenil; 
and  a  maternal  sister  to  a  paternal  sisttr; 
because  the  right  of  Hizonit  is  derived  to 
them  through  the  mother.  The  matenud  tmt 
has  preference  to  the  paternal,  because  pR- 
cedence  is  given,  in  this  point,  to  the  mittf- 
ual  relation.  The  same  distinction  alsu  pie- 
vuils  among  the  aunts  as  among  the  sisten; 
—that  is,  she  who  is  doublv  related  hu  t 
preference  to  her  who  is  singly  related ;  thu 
the  maternal  aunt,  who  is  full  sister  to  tk 
mother,  precedes  an  hulf-sister,  maternal  or 
paternal ;  and,  in  the  same  manner,  a  mate^ 
nal  sister  precedes  a  paternal  sister ;  and  m 
also  of  the  paternal  aunts.  If,  however,  uf 
of  these  women,  hanng  the  ri|rht  of  Hizanit 
should  marry  a  stranger,  her  right  is  therebf 
annulled,  on  account  of  the  tradition  befoi* 
(juoti'd,  and  also  because,  where  the  hosbud 
is  a  stianger,  it  is  to  be  apprehended  that  ^ 
may  treat  the  child  unkindly ;  where  tba 
woman,  therefore,  who  has  charge  of  u 
infant  marries,  it  is  neither  advantagcooi 
nor  advisable  that  the  infant  remain  villi 
her,  unless  the  person  she  marries  be  a 
velation,--as  where  the  mother,  for  insttnee, 

^ving  charge,  marries  the  child's  patmul 
de,  or  the  maternal  grandmother  manirf 
the  paternal  grandfatner, — becaose  tbde 
men,  being  as  parents,  it  is  to  be  expeeled 
that  they  will  behave  with  tenderaeu:- 
and  so  also  of  any  other  relation  within  tin 
prohibited  degrees,  for  the  same  reason. 

Any  woman  whose  right  of  Hizanit  is  u^ 
nulled  by  her  marrying  a  stranger  reooreri 
the  right  by  the  dissolution  of  tne  marria^ 
the  objection  to  her  exercise  of  it  bein; 
therebv  removed. 

//*  defect  of  the  maternal,  it  re$t9  with  tU 
neareat  paternal  relation, — If  there  be  w 
woman  to  whom  the  right  of  Hizanit  apper- 
tains, and  the  men  of  the  family  dispute  it? 
in  this  case  the  nearest  paternal  relation  bai 
the  preference,  he  being  the  one  to  wb*»m 
the  authority  of  guardian  belongs  (the  d^ 


*  This  must  mean,  in  case  of  the  mother's 
death. 
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paternal  relationship  are  treated  of 
r  proper  place) :  but  it  is  to  be  ob- 
:hat  tue  child  must  not  be  entrusted 
elation  beyond  the  prohibited  decrees, 
the  Mawui  or  emancipator  of  a  slave, 
on  of  the  paternal  uncle,  as  in  this 
ay  be  apprehension  of  treachery. 
th  of  the  term  of  Hizanit, — The  right 
nit,  with  respect  to  a  male  child,  ap- 
B  to  the  mother,  grandmother,  or  so 
ntil  he  become  independent  of  it  him- 
it  is  to  say,  become  capable  of  shift- 
ting,  drinking,  and  performing  die 
.atural  functions  without  assistance ; 
hich  the  charge  devolves  upon  the 
or  next  paternal  relation  entitled  to 
oe  of  guardian,  because,  when  thus 
anced,  it  then  becomes  necessary  to 
to  his  education  in  all  branches  of 
and  ornamental  science,  and  to  ini- 
m  into  a  knowledge  of  men  and  man- 
<  effect  which  the  father  or  paternal 
18  are  best  qualified — (Kasaf  says  that 
anit,  with  respect  to  a  boy,  ceases  at 

of  seven  years,  as  in  general  a  child 
age  is  capable^  of  performing  all  the 
ry  offices  ior  himself,  without  assist- 
-But  the  ri^ht  of  Hizanit  with  respect 
rl  appertains  to  the  mother,  grand- 
,  ana  so  forth,  until  the  first  appear- 
the  menstrual  discharge  (that  is  to 
atil  she  attain  the  age  of  puberty), 
>  a  girl  has  occasion  to  learn  such 
*&  and  accom  plishments  as  are  proper  to 
,  to  the  teaching  of  which  the  female 
is  are  most  competent ;  but  after  that 
the  charge  of  her  j)roperly  belongs  to 
her,  iHfcause  a  girl,  after  maturity, 
8  some  person  to  superintend  her 
t,  and  to  this  the  father  is  most 
tely  qualified.  It  is  recorded  from 
tmed  that  the  care  of  a  female  child 
.8  upon  the  father  as  soon  as  she 
to  feel  the  carnal  appetite,*  as  she 
tquires  a  superintendence  over  her 
t ;  and  it  is  universally  admitted  that 
'ht  of  Hizanit  of  girls  is  restricted  to 
eriod,  with  respect  to  all  the  femaft 
as  except  the  mother  and  grandmother, 
ritten  m  the  Jama  tSagheer,  that  the 
f  Hizanit,  with  an  j'  except  the  mother 
admother,  discontinues  upon  the  girl 
ng  capable  of  performing  the  natural 
without  assistance,  because  no  other 
tlt-d  to  require  any  service  of  her 
■e  it  is  that  they  cannot  hire  her  as  a 
t  to  others),  and  such  l>eing  the  case 
I  (uamelv,  the  girl's  education)  cannot 
lined :  but  it  is  otherwise  with  the 
or  grandmother,  as  they  are  invested 
leg^  right  to  require  her  services. 
ice  han  the  right  ujx»n  ahtaining  her 
n. — If  a  man  contract  his  female  slave 


is  is  supposed  by  the  Mussulmans  to 
Dce  some  time  before  the  appearance 
!    menstrual   discharge,    at   between 
and  twelve  years  of  age. 


or  Am-Walid,  in  marriage  to  any  person,  and 
she  bear  a  child  to  her  husband,  and  tho 
master  afterwards  emancipate  her,  she  then 
becomes  (with  respect  to  tno  chiM)  as  a  fref 
woman ;    that  is,  upon  becoming  free   sb 
obtains  her  right  of  Hizanit  which  had  n" 
existed  while  she  was  a  slave,  because  y^ 
service,  as  a  slave,  would  necessarily  in^r- 
fere  with  the  proper  discharge  of  the  duties 
of  Hizanit. 

And  also  an  tnfidel  mother  the  ictj  of  ^ 
Mu88uh/ian. — A  Zimmeea,  or  femaleinhdel 
subiect,  married  to  a  Mussulman,  is.ntitled 
to  the  Hizanit  of  her  child,  althougi  he  bo 
a  Mussulman  like  the  father ;  but  iiis  only 
so  long  as  the  child  is  incapable  of  forming 
any  j  udgment  with  respect  to  reUgon,  and 
whilst  there  is  no  appreheniion  of  his  im- 
bibing an  attachment  to  infideKty  ;  hit  wh^ 
this  is  the  case,  he  must  be  taken  from  &e 
mother,  because,  although  it  be  for  tie  child's 
advantage  to  be  under  her  care  uitil  tliat 
period,  his  remaining  longer  with  her  mitht 
prove  injurious. 

Children,  after  the  term  of  Hizanit,  r«- 
main  solely  under  the  care  of  the  fatiet.*—X 
BOY  or  girl,  having  passed  the  pe*icd  of 
Hizanit,  have   no   option   to  be  w:th  one 
parent  in  preference  to  the  other,  bit  aust 
necessarily  thenceforth  remain  in  ciarge  at 
the  father.    Shafei  maintains  that  they  caro 
an  option  to  remain  with  either  pannt,  be- 
cause of  a  tradition  of  the  prophet  to  this 
effect.    Tlie  argument  of  our  docton  is,  that 
young  persons,  from  want  of  judgment,  will 
naturally  wish  to  stay  with  the  parent  who 
treats  them  with  most  indulgence,  and  la^s 
them  under  least  restraint,  wherefore  givins? 
them  a  choice  in  this  matter  would  not  be 
tenderness,  but  rather  the  reverse,  as  being 
contrary  to  their  true  interest;  and  it  ap- 
pears in  the  Nakl  Saheeh  that  the  companions 
withheld  this  option  from  children.    With 
respect  to  the  tradition  cited  by  Shafei,  it 
may  be  observed  that,  in  the  instance  there 
alluded  to,  where  the  prophet  gave  a  boy  his 
choice,  he  first  prayed  to  God  to  direct  him 
therein,  and  the  bov  then  chose,  under  the 
influence  of  the  prophet's  prayer. 

Section. 
A  mother  cannot  remove  icith  her  child  to 
a  strange  place.— Iv  a  divorced  voman  bo 
desirous  of  removing  with  her  child  out  of 
a  city,  she  is  not  at  liberty  to  do  it;  but  yet 
if  she  remove  with  her  child  out  of  a  city, 
and  go  to  her  native  place,  where  the  con- 
tract of  her  marriafje  was  executed,  in  this 
case  her  removal  is  lawful,  because  the  fatlier 
is  considered  as  having  also  undertaken  to 
reside  in  that  place,  both  in  the  eye  of  tho 
law,  and  accoraing  to  common  usage,  for  tlio 
prophet  has    said,     '*  Whoever    marries    ii 
woman  of  any  city  is  thereby   rendered  :i 
Dkmzen  of  that  city ; "   and  hence  it  i>, 
that  if  an  alien  woman  were  t«>  come  into  tho 
Mussulman  territory,  and  there  to  marr]^  an 
infidel  subject,  she  also  becouies  an  infidel 
subject ;  it  is  to  be  observed,  however,  that 
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inVOKCK.  'Vol.  I. 

:  .  ^1  •'.!»!  ^TH'lv  trt  an  alitii  Tiian,  ■  Strfion  I. 

;  ■ ; .  :-.v . -.{'..n aii..-.;  in:.i.  w.r.. t., .•..„„. .        ^^^ ,^^  ^ 

>!.-?•;. :i:;Hi  tirrit"r.\ ,  andlii' p-  to  ^^          •               .       •   .                . 

Ij.jj    _     -uijift,   !»*•  i^  r«»t  tin  nliy  .  Thv  suhsishm^f  ttf  a  iriiV  is  iuvinnhvu^ugim 

^  .     '.    •  J  *•."  ■.   t;  iiir  if  h'- « l:"'!'^",  li'- may  /'*/'  hni-hinnl. — WiiKjf  a  woman  sunviiirs 

*      ^'    ".■■  .;^  {\'\w  and  ivtuni  lu  hi.>i  own  In  r>«  It  into  tlio  onsti>«ly  of  lu-r  laishsind, ilii    • 

",.y  imunibi  nl  n]iim  liim  them-*  I'orlli  to  >iipply 

I  [w  ri-  '1  Wftriiin  1»l'  ili  -iiM:i<  ofn  mov-  In  r  witli  lo'  «l.  c-lothinc,  hikI  JotiLrinsr.wh»;tIicr 

..  "^"..Vj.r  .-liil-l  to  a  I'1:h'<  wliii'h  i>  not  shr  In-  ji  .Mn><ulnian  or  an  inli'.lrl,  br-caase 

•■     ' ;.  *  ■■:  h"  r  nati\i:y,  Imt  in  wliich  Inr  su<h  is  tho  pri/Critt  both  in  tho  Koran  ami 

:■  - 1  .\.v  .■•'•ri:.»''t  ^\a>  •  \m;u*«  «1.  ^hf  i«;  ni>t  in  tin.-  traditions;  ami  also.  lu'Cause  niuin- 

.":•  /'"'rtv  i'»  •'"  i*'    '^^'^^  ^^  diii.«»n^trattd  hy  t<  nanr**-  is  a  nminpcnsc  tor  tin.'  matrim'.»aiil 

K.:v:-.  i'v  ir.  I'i^  rouipi  nilium,  ami  -.-l-o  a<'-  nMiaint;  wlirn-e  it  is  that  wlu-r«r  a  ^»rs«ai 

»  r.:>  Mill  wl»:  t  is  i-ilatid  in  tin-  Mab^not.  i-*  in  or.stiMly  of  another  on  acvonnt  of  any 

'i  ■  ■    ^ti!;i  S:i:.'ln-(.r  >:iys  ilifit  sin-  may  take  demand,  or  so  f«»rth,  his  suhsistt-nce  i^  in- 

>    ':  y\:\  iliiii  I  r.  lmMi:>«.- win.  ri' a  mairiatri'  c-unilMnt  u]ion  that  othiT, —as  when  a  public    , 

0.  :.!i:;t:  i>«  .\< 'Uti  d  ill  any  ]'lai:i-,  it  nrra>iiins  niaL'istratis    for  iuManri\  is  impriMiiu-J  en   j 

.;.;  tilt'  .rdinan'i  s  tin  r'.'"f  to  I  Ai>l  ami  Iiuyc;  arrMunt  of  any  nial-admini>tratit»n  in  hi> 

Ivr.t  ii  that  ]'laii',  ii.  tin-  sniin- nmniu  r  as  (itlit.'*',  in  which  raH*  his   Mibsisti-ncc  must 

>. ;.  aiM'Uiit>  to  a  dt'livt  ry  of  llu  artivh-  S(»M  1>«-  i-iovidnl  from  the  public  treasury ;  amias    ' 

iMiu*  lhi«"i' "i  >''^'' •   >nd  a  woman'.-*  liirht  to  \hv  aiithoiitii-s    upon   whiidi  this   prCH\-idi    ; 

lirr.ir-  of  h'.r  rliilinn  is  om-  *\i  thi- onli-  makt.'  no  ilistinctions  bttwotn  a  Mussulman 

];.  :a-'  s.if  maniay:'-,  win  nfon.  sin-  is  i-ntitUd  and  an  inKd»  1.  tin'  rule  holds  the  s:imeirith    j 

:ok  If  lur  thiM  ill  tin  j-lacr  win  n-  s'n.:  wa>  r«.sr<'i't  to  «ithrr  in  the  pn  .st/nt  case. 

ir.nriul.  althoii^'-!i   s;n-  be  nt>t   a  Tiativc  of  InpmiHirtinntnthrroiihtnuh'ininnfiawu 

tint  llai.'«-.     Tin'  I'l-jn-ij-li;  niniii  wi  ich  tlu-  ':/''/'/'//7/V».— In  adjustinjrtho  obligation  uf 

M;lM»t.  pi(n''i'il>  in  ilii:^  (-aNc  is,  that  thi'  tin- Mitka,  or  mainttnanccof  a  wife,  rcpanlis 

t\iMtii>n   I'^i  a  con  trait  of  m:irri;tL'-i'  in   a  to  bi- had  to  tlu- rank  and  condition  bolhufli-.r 

j'hi'.-  inrilj-  of  r;s>n!d  n-fitb.  nr<-  ;-U'-h  as  the  and  her  husband  :  ihns  if  the  parlies  bt-  b-.ti 

^tJ.L^.■  «1  a  joiirni  y.  dfih  nol  constitutr  it  a' wtalthy,  he  must  support  lur  in  an  opulirt 

loMi',  iii-foidinL' t«»  mm  ral  n^a-jv,  ai.d  this  nianmr;  if  thf  y  be  btith  ]-oor,  ho  isrt^juipd 

is  tin-  htttr  oi'inion.     in  short,  to  tin*  "i»ro-  tuily  to  pr<tvide  for  lu-r  accord i n jrl y :  anJif 

I  li  ty  *f  the  wonaTi  eariyinp-  h<  r  child  from  he  he  rirh,  and  *ihc  poor,  he  is  to  atfoi-d  Kvr 

1  n«  ]ila-e  to  another,  two  imiiit^  are  es.s(  n-  a  moderate  jiiihsistciH'c,  such  a??  is  below  the 

tia  ly  r  •|ni>i!i-.  one,  that  i-lie  be  a  nati\e  of  former  and  above  the  latter. — The  compiler 

tht  jil.-!  I-  t«j  '>\l:icli  A\c  u:«'es ;  and  the  otlnr, '  of  this  work  says  that  this  is  the  opiiii'.'ii 

tli;i   !nr  ii:ariiai'e  contract  ha^  bci  n  tl  ore  ado]»tid  by  Khas'if:  and  that  dccroo>  p«j* 

t\M-nt«d;  '.his,  IniweNcr,  nn  ans  only  wlu  re  a«*cordiniriy.     Koorokhcc  is  of  opinion  ll'it 

t  1'   ]i".;nts  ;.]■(.  (on>idiraidv  isistant  ;  but  if  the  rank  and  condition  of  the  husband  uk-Lt 

t  n  V  i  (•  so  mar  that  the  failn  i  may  l-o  to  su-  is  to  be  reparded  (and  sueh  uNo  is  the  di*.- 

lis  'hill  am.  iiliirn  tin-  ^anH'ni^dlt.  tin  n- is  trine  of  Shafi  i),l)ecause  the  saered  tcxtsij'N 

i:o     .1\.  -tit'Tl  to    tln.wifr   UoillL'   to    the  othel     **  I.KT  HIM   MITOKT    IlKK  ACO)i:iHN'<i  TO  IKS 

|lau- ''\.ih  tin  cluld,  and  tin  re  remaininir ;  vnii.n  Y.'|— The  g:iound  of  Kha.sat's  opiiii'.-t 
ami  tills,  N\l:a:eMr  bi- the  -i/*- or  d«  i,'rce  of  is  a  tra<lition  respcctini?  the  pn'phet,  yit.'\ 
X  n- 1>1: 1-' s,  wIm  i!  1 1-  riiirs  i«r  \i!lai.«  >  :  nor  is  on  a  wom;in  applyinir  to  him  for  his  jud?' 
tin  re  niy  oljiclion  to  In  r  r.  mo\injr  from  nient  n]>ou  this  point,  said  to  her,  "take 
tin-  \  illai.-  to  the  city  or  (-liief  town  o!  a  liis-  ,  from  the  pro]ierty  of  your  hnsbaml  wbal- 
trict,  as  .hih  i>  in  no  w  .';••  »■!  irjurious  to  the  "  ovir  may  Mitlice  for  the  subsi>tonce  of  ywiir* 
fafhr,  and  is  aii\aiilau'»ous  lo  the  child,  self  and  your  t  hibl  in  the  customary  way:" 
^im  •■  In-  Avill  ihi  reby  bt  conn-  known  and  ae-  from  which  it  appears  that  the  eiicumstaneei 
fiiiaiitid  with  tlie  peo]  h  »if  the  ]'lacei  lut '  of  the  woman  are  to  be  rcgardeil  aswiU^i 
the  nvr^o  Lihat  is,  Inr  ienn»vai  from  the  those  of  the  man,  for  maiutenanet' isinouB* 
city  :<»  !•  vill;i;;cl,  ^\ould  be  injniious  to  the  bmt  only  so  far  as  may  sullice  for  the  piff" 
child,  as  lie  wt»uld  thi.rebv  be  lialdt-  to  ac-  ]M.»se  intendi  d  byit,an«f*as  awomaninBKtt 
quire  tht  low  mannirs  anil  nuan  Mnliment^  circumstancis  has  no  occasion  for  the  sanie 
of  >illajrcrs;  Mlnnlore  a  woman  is  not  at  tiub>i>tence  as  one  who  is  aeoustouitd  to  live 
liberty  to  curiy  her  child  fi*om  a  city  to  a  ,  in  allluence,  sueh  is  (with  respect  to  htT) 
villuH^^  unnecessaiy  :    and    as    to    the  text  al't'^'' 

,  (luoted  bv  Shafei,  it  means  no  more  than 

that   if  the  wonjan  bo  in  aiiluont  eiKUtn' 

stances,  and  her  husband  otherwise, he  f-haU 
CIIAPTEU  XV.  I  support   her  acoordinir  to  his  ability,  jitid 

the  ranainder,  or  dillerence,  shall  hea<ivM 
OF  NiFKA,  oii  MAiXTKXAXCK.  ,  „^,„^  i,^,,^      j^^.  ^|^^.  t-xpression  •'cnstouijiry 

Jh'fiuitlon  of  thv  tvnn. — Niihv,  in  the  way,"  in  the  tradition  quoted  byShafti.is 
liiiiiruajfe  of  the  law,  siunilies  all  those  thinirs  to  be  understood  a  middling  or  mini' w'* 
wlia*b  art*  necessary  to  the  support  of  life,  j  way,  that  is,  a  medium  between  thociKum- 
sw^hasiVHMl.olothes,  and  lodf^in^: :  many  con-  ■  stances  of  the  wife,  and  those  of  the  lin^- 
tiuu  it  solely  to  food.  '  baud  where  the  former  happens  to  be  rich 


r.— Chap.  XV.] 
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latter  poor ;  and  as  the  prophet  in 
sion  left  this  to  the  jua^ent  of 
es  themselves,  the  proportion  is  not 
Qy  determined  b;r  the  law. — Shafei 
.'termined  it,  saying  that  the  Nif ka 
enance  incumbent  upon  a  husband 
f  of  his  wife,  if  he  be  opulent,  is  two 
r  about  one  thousand  Dirms*  an- 
-if  he  be  poor,  one  Mid:   and  if 
ling  ciroumstances,  one  and  a  half : 
wever,  is  not  admitted,  because  a 
Hilared  to  be  incumbent  **  so  far  as 
&oe"  cannot  be  legsdly  fixed  at  any 
rate,  as  the  proportion  must  neoes- 
iry  according  to  circumstances. 
thii,  althouah  she  withhold  herself 
mt  of  her  dower, — If  a  woman  re- 
urrender  herself  to  her  husband,  on 
of  her  dower  (that  is,  on  account  of 
.aving  been  paid  to  her),  her  main- 
does  not  drop,  but  is  incumbent 
d  husband,  altnough  she  be  not  yet 
ds  custody,  since  her  refusal  is  only 
Lance  of  her  right,  and  consequently 
Motion  to  the  matrimonial  custody 
cs  with  the  husband. 
id  if  she  be  refractoru. — Ip  a  wife  be 
ent  or  refractory,  and  go  abroad  with- 
husband's  consent,  she  is  not  entitled 
support  from  him,  until  she  return 
ke  submission,  because  the  rejection 
oatrimonial  restraint  in  this  instance 
^•8  with  her ;  but  when  she  returns 
he  is  Uien  subject  to  it,  for  which  rea- 
again  becomes  entitled  to  her  support 
e.    It  is  otherwise  where  a  woman, 
r  in  the  house  of  her  husband,  refuses 
t  him  to  the  conjugal  embrace,  as  she  is 
to  maintenance,  notwithstanding  her 
on,  because  being  then  in  his  power, 
,  if  he  please,  enjoy  her  by  force. 
I  infant  incapable  of  generation. — Ip 
;  wife  be  so  young  as  to  be  incapable 
jration,   her  maintenance  is  not  in- 
t  upon  him,  because  although  she 
be   within   his  custody,  vet  as  an 
;  exists  in  her  to  the  carnal  embrace, 
not  the   custody  which  entitles  to 
lance,  that  being  described  *'  custody, 
purpose  of  enjoyment,"  which  does 
ly  to  the  case  of  one  incapable  of  the 
ontrary  to  the  case  of  the  sick  woman, 
n  maintenance  is  due,  although  she 
kpable,  as  shall  be  hereafter  dcmon- 
, — Shafei  says  that  maintenance  is  due 
ifant  wife,  because  he  holds  it  to  be  a 
for  the  matrimonial  propriety,  in  the 
lanner  as  it  is  with  respect  to  a  slave 
propriety  in  his  personal  service.    To 
owever,  our  doctors  reply  that  the 
ia  the  return  for  the  matrimonial  pro- 
and  one  thing  does  not  legally  admit 
returns ;  wherefore,  in  the  case  of  an 


infant  wife,  the  dower  is  due  but  not  main* 
tenance. 

But  it  is  due  to  an  ctdult  wife  from  an 
infant  husband, — Bur  if  the  husband  be  an 
infant  incapable  of  generation,  and  the  wife 
an  adult,  sne  is  entitled  to  her  maintenance 
at  his  expense,  because  in  this  case  delivery 
of  the  person  has  been  performed  on  her 
part,  and  the  obstacle  to  the  matrimonial 
enjoyment  exists  on  the  part  of  the  husband. 
It  is  not  due  where  the  wife  is  impri' 
soned  for  debt, — Ip  a  woman  be  imprisoned 
for  debt,  her  husband  is  not  required  to  sup- 
port her,  because  the  objection  to  the  matri- 
monial custody  does  not  in  this  case  originate 
with  him,  whether  her  imprisonment  be 
owing  to  herself  (as  in  a  case  of  wilful  delay 
and  contumacy)  or  otherwise  (as  where  she 
is  poor  and  unable  to  discharge  the  debt). 

Or  forcibly  carried  off, — And,  in  the  same 
manner,  if  a  "woman  be  forcibly  seized  and 
carried  off  by  any  person, .she  has  no  claim 
to  maintenance  from  her  husband ;  and  so 
also,  if  a  woman  go  upon  a  pilgrimage,  under 
charge  of  a  relation  within  the  prohibited 
degrees, — ^because  she  is  not  then  in  custody 
of  her  husband,  and  her  not  being  so  is  occa- 
sioned by  her  own  voluntary  act. 

Or  goes  upon  a  pilgrimage, — It  is  recorded 
from  Aboo  loosaf  that  a  woman  upon  a  pil- 
grimage is  entitled  to  a  maintenance  from 
her  husband,  as  her  undertaking  the  indispen- 
sable pilgrimage*  is  a  sufS.cient  pretext  for  her 
leaving  him  ;  out  he  allows  her  only  a  Nifka- 
Hizr,  or  support  as  in  a  settled  place ;  and 
not  a  Nifka-Sifr,  or  support  as  upon  a  jour- 
ney ;  as  the  former  only  is  incumbent  upon 
the  husband,  not  the  latter. 

Unless  she  be  accompanied  by  the  husband, 
— But  if  the  husbana  aeconipany  his  wife 
upon  her  pilgrimage,  her  maintenance  is  then 
incumbent  upon  him  according  to  all  our 
doctors,  because  in  this  case  she  continues  in 
hiscustody;  but  she  is  entitled  to  a  Kifka-IIizr 
only,  not  to  a  Nifka-Sifr,  as  he  is  not  the  occa  - 
sion  of  her  travelling,  whence  it  is  that  he  is 
not  obliged  to  furnish  her  with  a  conveyance. 
It   continues  durinq  her    sickness. — If  a 
woman  fall  sick  in  her   husband's   house, 
she   is    still    entitled    to    a    maintenance. 
This  is  upon  a  principle  of  benevolence,  as 
analogy  would  suggest  that  she  is  not  entitled 
to  maintenance  wnere  she  falls  sick  so  far  as 
to  be  incapable  of  admitting  her  husband  to 
the  conjugal  embrace,  since  in  this  case  she 
cannot  be  deemed  in  custody  for  the  purpose 
of  enjoyment;  but  the  reason  for  a  more 
favourable  construction  of  the  law  in  this 
case  is,  that  she  still  remains  in  custody,  as 
her  husband  may  associate  and  indulge  in 
dalliance  with  her,  and  she  may  continue  to 
superintend  his  domestic  concerns,  and  the 
obstacle  to  carnal  enjoyment  is  (like  the  men- 


ms  have  varied  in  their  value  at 
it  times,  from  twenty  to  twenty-five 
I  current  for  a  Deenar.  The  sum  here 
Ded  ia  from  about  eighteen  to  twenty- 
mub  iterling. 


•  Arab.  Hidj-Farz.  —  It  is  incumbent  upon 
all  Moslunites  to  x>erform  at  least  one  pil- 
grimage to  Mecca,  and  this  one  \s  reckoned 
among  the  Firayez,  or  sacred  ordinances, 
whence  the  above  epithet. 
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Ktru:il  flischarpo)  an  accidental  occurrence.—  ;  as  tho  maintenance  is  indispensable.  To 
It  is  nourdia  from  Aboo  Voosat'  that  if  a  this  our  doctors  reply  that  if  a  separatioi 
woiiiaii  di'livcr  herself  into  the  custody  of  take  place  .the  ri{?ht  of  the  husband  ii  de- 
her  liusliaud,  iiud  theu  fall  sick,  she  is  still  stroycd  in  toto,  which  is  a  grrievous  ipjnzT 
tiititli'd  to  maintenance  ;  but  if  >he  fall  biek  ,  to  him;  whereas,  if  the  wife  be  desired  to 


lirst,  and  theu  deliver  herself  to  him,  she  has 
no  claim  to  maintenance  until  h«r  recovery, 
us  the  surrender  of  her  person  is  not  in  this 
«:asu  complete;  and  the  letrnrd  in  the  law 
admit  tliis  U)  be  a  proper  diMinction. 

A  liHshand  mnU  maiiitiiui  his  tcifc^ft  set 


pr(»cure  maintenance  for  herself  upon  hii 
credit,  his  ri^^ht  is  by  this  means  preserved 
with  the  smallest  possible  ii^urv;  wherefon 
they  are  not  to  be  separated,  but  the  wife 
bhall  be  directed  to  take  up  tiie  articles  iw- 
ces&ary  for  her  subsistence  upon  his  credit, 


rantH. — TifE  maintenance  of  the  wife's  ser- !  as  was  already  stated:— but  the  ivife  is  in 
\  ants  is  incumlK'Ut  upon  her  husband,  as  well  this  case  restricted  in  her  expences  to  a  nSe 
SIS  that  of  tlie  wife  herself,  provided  he  be  in  \  which  must  be  determined  by  the  Eazee. 

At  a  certain  npeciiied  rate. — The  Eaiee 
cannot  act  as  the  substitute  of  the  husbsnd 


i.pulent  circumstances,  bicause  he  is  obliged 
to  provide  his  wife's  maintenance,  '*  so  far  as 


maysuihee'*  (as  aforesaid),  and  it  is  not  sufK- ;  in  elfectinp:  a  separation  here,  as  in  cases  of 
cient,  unless  her  servants  aUo  be  siip]>orted,  emasculation  or  impotence,  because  property 
they  being;  essential  to  her  ease  and  comfort  ;^  in  marriure  is  only  a  dependant,  or  second- 
but  it  is  not  absolutely  incumbent  upon  him'  ary  consideration,  the  primary  object  being 
to  provide  a  maintenance  for  more  than  one  i  procreation,  and  that  which  is  a  dependoni 
Mervant,    according    to    Ilanoefa   and    Mo-  >  merely  cannot  be  put  in  competitioa  with 


the  original  intent,  upon  which  principle  it 
is  that  the  Kazee  is  empowered  to  eflect  a 
separation  in  either  of  the  other  two  in- 
stances, as  there  the  orijpnal  intent  is  ds« 


hammed.  Aboo  \oosaf  says  he  must  pro- 
vide maintenance  for  two  servants,  as  one  is 
required  for  service  within  the  house,  and 
the  other  out  of  doors. — The  arguments  of 

llaneefa  and  Mohammed  on  this  point  are  featcd;  but  it  is  not  so  in  the  present 
twofold: -FiKST,  one  servant  may  answer  The  advantage  of  the  Kazee  desiring  the 
lM)th  purposes,  whence  two  are  unncccbsary ;  woman  to  procure  a  maintenance  upon  her 
Skcondlv,  if  the  husband  were  himself  to  j  husband's  credit,  and  of  his  fixing  the  rate 


undertake  all  the  services  required  by  the 
wife,  it  would  suffice,  and  a  servant  would 
\){i  unnecessary ;  and,  in  the  same  manner, 
it  suffices  if  he  constitute  any  single  servant 
his  substitute  therein;  wherefore  a  second 
servant  is  not  requisite.  The  learned  in  the 
law  say  that  the  rate  of  maintenance  due 
from  an  opulent  husband  to  his  wife's  ser- 
vants is  tne  same  as  that  duo  from  a  poor 
husband  t3  his  wife, — nam«dy,  the  lowest 
that  can  be  admitted  as  sufficient. — llaneefa 
hays  that  a  husband  who  is  poor  is  not  re- 
({uired  to  find  maintenance  for  his  wife's  ser- 
vants ;  and  this  is  an  approved  doctrine,  as 
it  is  to  be  supposed  that  the  wife  of  a  poor 
man  will  serve  herself.  Mohammed  holds 
that  it  is  due  from  a  poor  husband,  in  the 
same  manner  as  from  one  more  opulent. 

If  the  husband  be  puory  the  magiHtrate 
must  eminurvr  the  wife  to  raise  subsistence 
upon  his  credit, — If  a  husband  become  poor, 
to  such  a  degree  as  to  be  unable  to  provide 
his  wife  hcf  maintenance,  still  they  ore  not 
to  be  separated  on  tliis  account,  but  the 
Kazee  shall  direct  the  woman  to  procure  ne- 
cessaries for  herself  upon  her  husband's 
credit,  the  amount  remaining  a  debt  upon 
him.--Shafei  says  that  they  must  be  8e*pa- 
rated,  because  whenever  the  husband  oe- 
comes  incapable  of  providing;  his  wife's  main- 
tenance, he  cannot  "retain  her  with  hu- 
manity" (as  is  required  in  the  sacred  writ- 
ings), ana  such  being  the  case,  it  behoves 
hm  to  divorce  her;  and  if  he  decline  so  to 
do.  the  Kazee  is  then  to  effect  the  separation 
•■  niB  tubstituto,  in  the  same  manner  as  in 
i  Quei  of  emaaoulation  or  impotence :  nay,  the 
k  neoenitgr  for  this  is  more  urgent  in  the  pre- 
^mt  in^anoe  than  in  either  of  those  coses, 


thereof,  is  that  she  is  thereby  enabled  to 
make  her  husband  responsible  for  the 
amount ;  for  if  she  contract  anv  debt  with- 
out this  authority,  tho  creditor's  claim  heo 
against  her,  and  not  against  her  husband. 

To  be  varied  according  to  any  change  in  hii 
circumstances. — If  the  husband  were  in 
indigent  circumstances  at  the  time  of  the 
Kiizee  authorizing  the  wife  as  aforesaid,  and 
h(>  have  consequently  determined  her  main- 
tenance at  the  rate  of  poycrty,  and  the  hos- 
band  afterwards  become  rich,  and  she  sua 
for  a  proportionable  addition  to  her  main- 
t(.'nance,  a  decree  must  be  given  in  her 
favour,  as  the  rate  of  the  maintenance  differs 
aceording  to  tho  poverty  or  opulence  of  the 
husband. 

Arrears  of  maintenance  not  du^  unless  the 
maintenance  hare  been  decreed  by  the  Kazee 
or  the  rate  of  it  preciously  detertnined  on  6e- 
tween  the  parties,-AY  a  length  of  time  should 
elapse  during  which  the  wife  has  not  re- 
ceived any  maintenance  from  her  husband, 
she  is  not  entitled  to  demand  any  for  that 
time,  except  when  the  Eozee  had  before  de- 
termined and  decreed  it  to  her,  or  where  she 
had  entered  into  a  composition  with  the  hus- 
band respecting  it,  in  cither  of  which  cases 
she  is  to  DC  decreed  her  maintenance  for  the 
time  past,  because  maintenance  is  an  obliga- 
tion m  the  manner  of  a  gratuity,*  as  by  t 
gratuity  is  understood  a  thing  due  without 
a  return,  and  maintenance  is  of  this  descrip- 
tion, it  not  being  held  (according  to  our 
doctors)  to  be  as  a  return  for  the  matrimonial 

*  Arab.  Sillit.  By  this  is  to  be  here  under- 
stood a  present  or  gratuity  promised  but  not 
yet  paia. 
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and  the  obligratioii  of  it  is  not 

through  a  decree  of  the  Eazee, 
,  which  does  not  convey  a  right  to 

but  through  seisin,  wnioh  estab- 
session:  but  a  composition  is  of 
ct  with  a  decree  of  the  Eazee,  in 
it  case,  as  the  husband,  by  such 
in«  makes  himself  responsible,  and 
oyer  his  own  person  is  superior  to 
J  magistrate.— This  reasoning  does 
to  the  case  of  dower,  as  that  is 

to  be  a  return  for  the  use  of  the 
>on. 

I  of  a  decreed  maintenance  drop  in 
e  death  of  either^  party, — If  the 
ree  a  wife  her  maintenance,  and  a 
time  elapse  without  her  receiving 
he  husband  shoiild  die,  her  main- 
rops ;  and  the  rule  is  the  same  if 
1  die ;  because  maintenance  is  a 
-especting  which  tbe  rule  is  that  it 
ionseouence  of  death,  like  a  gift, 
innulled  by  the  decease  of  either 
or  donee  before  seisin  being  made 
;ter.— Shafei  says  that  the  main- 
i  in  all  circumstances  to^  be  consi- 

debt  upon  the  husband,  in  confor- 

his  tenet,  that  it  is  not  a  gratuity 
im,  wherefore  it  cannot  drop  like 
of  the  former  description.— This 
J  replied  to. 

es  of  maintenance  cannot  he  re- 
-If  a  man  give  his  wife  one  year's 
ice  in  advance,  and  then  die  before 
ation  of  the  year,  no  claim  lies 
le  woman  for  restitution  of  any 
—This  is  the  doctrine  of  Haneefa 
Yoosaf. — Mohammed  says  that  she 

only  to  the  proportion  due  for  the 
,  from  the  beginniDcr  of  the  year 
usband's  decease,  tne  remainder 
right  of  his  heirs;  if,  therefore,  the 
remain  with  her  in  substance,  she 
)re  it ;  or,  if  it  do  not  remain,  she 
Iblo  for  the  value  (and  this  also  is 
ae  of  Shafei,  and  the  same  differ- 
tinion  obtains  in  respect  to  clothes 
'el),  because  the  wile  in  this  case 
'ed  in  advance  the  return  for  the 
ial  confinement,  to  which  she  has  a 
idrtue  of  such  oonfinement,  but  her 
onulled  by  the  husband's  decease, 

no  lont^er  remains  confined,  and 
itly  the  return  is  annulled  in  pro- 

the  annulment  of  her  claim,  in  the 
ner  as  the  stipend  of  a  Eazee. — The 
of  the  two  Elders  is  that  the  main- 

a  gratuity,  of  which  the  claimant 
y  £Ucen  possession ;  and  restitution 
tuity  cannot  be  demanded  after 
I  virtue  of  it  being  completed  hj 
^  as  in  a  case  of  gift ;  whence  it  is 
t  maintenance  were  to  perish  in  the 
Mssession,  without  her  consunuDg 

of  it  can  be  demanded  of  her,  ac- 

all  the  doctors,  whereas,  if  it  were 
it  might  be  demanded  in  a  case  of 
in»  as  well  as  in  one  of  consump- 
irould  there  be  any  difference  be- 


tween the  two.— It  is  recorded  from  Moham- 
med that  if  the  proportion  advanced  do  not 
exceed  that  of  one  month,  no  restitution  is 
required,  as  this  proportion  is  inconsiderable, 
and  stands  as  an  allowance  for  present  use. 

A  slave  may  he  sold  for  the  maintenance  of 
his  wife,  if  the  latter  he  free. — If  a  slave 
marry  a  free  woman,  her  maintenance  is  a 
debt  upon  him,  for  the  discharge  of  which  he 
may  be  sold ;  but  this  is  only  provided  the 
marriage  was  with  his  owner's  consent,  as 
her  maintenance  being  due  from  the  slave, 
the  obligation  to  it  must  ultimately  affect 
his  owner;  the  debt  is  therefore  charged  to 
the  slave,  in  the  same  manner  as  one  con- 
tracted in  trade  by  a  Mazoon,  or  privileged 
slave;  but  his  owner  is  at  liberty  to  redeem 
him  by  discharging  the  debt,  because  the 
woman's  right  extends  to  her  maintenance 
only,  not  to  the  slave's  person :  and  if  the 
slave  die,  her  right  to  any  arrear  of  main- 
tenance drops  (and  so  also  where  he  is  killed^, 
since  it  is  a  gratuity,  as  was  already  statea. 

A  hushand  must  maintain  his  fjcifcy  being 
a  slave,  were  she  resides  mth  him. — If  a 
man  marry  tSe  female  slave  of  another,  and 
her  owner  give  her  permission  to  reside  in 
her  husband's  house,  her  maintenance  is  in- 
cumbent upon  the  husband,  because  she  is 
then  within  his  custody:  but  if  she  have  not 
permission  to  reside  with  her  husband,  he  is 
not  responsible  for  her  maintenance,  as  in 
this  case  her  custody  is  not  established. — 
The  term  here  applied  to  the  permission 
granted  by  the  master  [taboweeat]  means 
not  only  liberty  to  reside  in  the  husband's 
habitation,  but  also  an  exemption  from  all 
service ;  wherefore,  if  any  service  be  after- 
wards required  of  her,  the  maintenance  from 
the  husband  drops,  as  custody,  which  is  the 
ground  of  her  right  to  maintenance  from 
him,  necessarily  ceases  on  such  an  occasion. 
— It  is  lawful  for  the  master  to  require  the 
service  of  his  female  slave,  although  he  have 
granted  her  leave  to  reside  with  her  hus- 
band, becauso  such  leave  is  not  binding  upon 
him,  as  is  demonstrated  in  its  proper  place. 
— But  it  is  to  be  observed  that  if  tne  female 
slave  voluntarily  perform  her  master*s  ser- 
vice, without  his  calling  upon  her,  her  right 
to  maintenance  from  her  husband  does  not 
drop. 

And  the  same  of  Am-Walids. — These 
rules  apply  equally  to  Am-Walids  as  to  ab- 
solute slaves. 

Section  II. 

A^wife  must  be  accommodated  with  a  sepa- 
rate apartment. — It  is  incumbent  upon  a 
husband  to  provide  a  separate  apartment  for 
his  wife's  habitation,  to  be  solely  and  exclu- 
sively appropriated  to  her  use,  so  as  that 
none  of  the  husband's  family,  or  others, 
may  enter  without  her  permission  and  de- 
sire, because  this  is  essentially  necessary  to 
her,  and  is  therefore  her  due  the  same  as 
maintenance,  for  the  word  of  Qod  appoints 
her  a  dwelling-house  as  well  as  a  subsis- 
tence :  and  as  it  is  incumbent  upon  a  bus- 
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Var.  .1 1.^  pr)\-ide  a  habitation  for  his  wife,  so  >  Objection.— If  a  woman  be  decreed  bff 
v.,-  >  ::-'t  :it  li^NTty  to  udmit  any  p<.'i^in  to  a  raaintf.nanee  out  of  the  etfects  of  her  absot 
>h.ir^  ill  it,  as  this  would  In-  injurious  to  her,  husband,  in  consequence  of  the  tnistee'i 
i.y  t  iid;uij«Tiu?  b<r  l^rop(;^t}^  and  obstruct-  acknowltdpTncnt,  this  admits  the  jndfnnot 
iiiir  brr  tiij<>vmi>iit  of  his  sor-ii-tv ;  but  if  she  of  a  matristrate  against  an  absent^,  wJiidL 
df^in;  it,  tfii;  huslaud  may  lh«n  la\* fully   is  ilkcal.  » 

adniit  a  ]»urtner  in  iht-  habitation,  as  bh*.-  by       Ueh.t.— The  order  of  the  Eazee  is  aotu    t 
such  a  n finest  voliintarilv  r«'lin(]ui>h<s  her  this  ca^i*  directly  a^inst  an  absentee,  Vnfc 
riffht :  neither  is  tin-  husfiand  at  lilx.rty  to   only  virtually,  and  by  implication,  bec^aM 
intrude  ujion  his  wif<;  his  ehild  by  another  the   above   person    is   the    Zoo-al-YeA.,  « 
woman,  for  the  same  r»'ason.  '.  immediate  possessor  of  the  property »     laL 

If  the  husband  :i]ipuint  his  wife  an  apart-  the  acknowledfonent  of  such  an  one  i&  ioVi 
ment  within  his  own  house,  ^ivini?  her  the  credited  in  anvthin?  affectinyr  his  tma^-^bk 
lock  and  key,  it  is  sutKeient,  as  the  end  is  by  more  especially  in  the  present  case,  sa^-xioeif 
this  means  fully  obtained.  •  he  were  to  deny  either  the  marriage   «=)r  Ae 

lint  umhr  th'  rout r<tl  of  her  hushnml^vith   deposit,  it  would   not  be  in  the  w«=>ibii'i 
rt'sprcf  tu  risiturs^   \v,     A   iii'sKAND  is  at   power  to  sue  him,  for  if  she  do  so,  am. ^m. 
liberty  to  prevent  \\\>  wife's  iiarents,  or  other  duce  witnesses  in  support  of  her  ple«.v  t&er 
relations,  or  Ikt  cliildnn  by  a  former  mar-  j  evidence  could  not  be  received,  as  a  'tTTufaj 
naf,Ns  from  coming'  in  *  to  her,  as  her  apart-   cannot  be  sued  on  a  plea  of  marriagro; ar 
ment  or  Iiabitation  it»  his  property,  whicli  he   can  the  woman  appear  as  plaintiff  s/iai^ 
may  lawfully  prevent  any  penvm  from  en-   him  with  resriect   to   the   property   ik  }m 
terinp: ;    l>ut  he  cannot  prohibit  them  from  ,  hands,  since  she  is  not  the  husband  s  unrt; 
Bcciuj:  and  conversiiifr  with  her  w;henever  I  and    the   trustee's    acknowledgment   ieav 
they  ])k'nse,  for  if  lie  were  to  do  so,  it  would   credited,  the  Eazee,  in  consequence  of  4 
induce  Katta  Kihni,  or  a  bi'ea(fh  of  the  ties  issues  a  decree  for  the  wife's  maintnusflc^ 
of  kindivd.  and  their  S(?('in<;  or  conversing ;  whieh  must  affect  the  husband  of  coom; 
•with  lier  is  in  no  nspect  injurious  to  him.  \ nnd  the  decree  of   a  Kazce,    affecting  tt 
N>me  have  said  that  he  caniuit  prohibit  them  .  absentee  in  this  way,  is  approved. — lf,moifr 
from  eomiuK  in  to  her,  any  more  than  from  \  over,  the  property  of  the  absentee  be  in^ 
eonversiiij?  with  or  si-einjf  her,  but  he  may  ;  hands  of  tne  person  aforesaid  in  the  way  at 
l)rt.-veiit  them  fn»m  residing?  with  her,  as  this  Mozaribat,  or  as  a  debt,  the  rule  holds  tk 
mijrlit  eauso  disturbutuu'  and  inconvenience,   same  as  if  it  were  a  deposit. 
Otiiers  have  said  that  he  cannot  prohibit  his        UtdvfiH  that  Iw.  of  a  nature  different  fnm 
wife  from  jroiuK  to  visit  her  parents,  nor   what  is  necessary  to  her  support. — ^WHATii 


prevent  the  ])ari'nts  from  visiting  her  every 
Friilay ;  neither  ean  he  forbid  her  other 
rehitioiiN  from  visiting  her  once  a  year ;  and 
this  is  approved. 

IStaintcmntn'  to  thf  \rifv  of  au  ahsvutve  is 
titrrrrfi  out  of  his  auhstumr,  If  a  woman's 
husband  absent  himself,  leaving  ettcets  in 
tJie  hands  of  any  nerson,  and  that  person 
acknowledge  the  deposit,  and  admit  the 
woman  to  be  the  wife  <»f  the  absentee,  the 
Ka/ec*  must  decree  a  maintenance  to  her  out 
of  till?  said  eileets ;  and  the  same  to  the 
infant  children  of  tli<^  al»s«.'ntee,  and  also  to 
his  ]>a rents.  And  the  rule  is  the  same  if  the 
Kazi-e  hiuisi'lf  bi'  aetiuainted  with  the  above 
two  eiroumstaneos,  where  the  trustee  denies 
})oth  or  eithrr  of  them.— The  argument  upon 
whieh  this  proceeds  is  that  where  the  above 
porsim  aeknowledges  the  woman  to  be  the 
wife  of  the  absentee,  and  also,  that  he  has 
proiH-rty  of  tlu'  latter  in  his  hands,  such 
aeknowledgment  amounts  to  an  avowal  of 
liir  beimr  entitled  to  receive  her  ripht  out  of 
the  wiid  propirrty,  without  the  husband's 
consent,  as  a  woimin  is  authorized  to  it  by 
law. 


now  said  supposes  the  property  to  be  of  tbe    ■ 
same  nature  ^ith  the  woman's  right,  such  tt 
money,  grain,  or  cloth:    but  where  it  ii 
otherwise,  a  maintenance  must  not  be  de- 
creed out  of  it,  l>ecause,  in  this  case,  it  caa> 
not  be  furnished  from  it  but  by  seUinfir  i 
part,  and  defraying  the  expense  of  it  out  of 
the  amount ;  and  all  our  doctors  agree  tbst 
tilt'  proi)erty  of  an  absentee  cannot  bo  sold. 
—  Ilaneefa  Is  of  this  opinion,  because  the 
Kazee   cannot  sell    the   effects  even   of  t 
person  on  the  spot,  but  must  require  him  ta 
sell  them,  nnd  discharge  the  miaintenanee 
with  the  amount ;  and  consequently  he  ii 
prohibited  from  sellimr  the  property  of  tt 
absentee,  a  fortiori.    The  two  disciples  ilio 
are  of  the  same  opinion,  because,  althoiuk 
they  hold  that  the  Eazee  may  dispose  of  the 

Sroperty  of  a  person  on  the  spot,  for  the 
ischarge  of  his  wife's  maintenance,  without 
his  consent,  yet  this  is  only  where  he  refuH^ 
to  do  so;  but  the  property  of  an  absentia 
cannot  be  thus  disposed  of,  as  his  refoul  if 
not  known. 

But  she  must  give  seettrity  that  »ht  has  not 
already  received  anything  in  advance. — ^When 
the  Eazee  decrees  a  woman  her  maintenance 
Altliou^h,  by  the  customs  of  the  east,  out  of  the  effects  of  her  absent  husband,  it 
men  are  not  permitted  to  enter  into  the  [  behoves  him  to  take  security  from  her  for 
women's  apart ni cuts  without  especial  pt-r- "  whatever  she  receives  for  the  indemnity  "f 
mis.*4on,  yet  it  is  not  uncommon  to  converse  t  the  absentee,  as  it  is  possible  that  she  may 
with  a  woman  through  a  curtain,  or  (as  some  aln^ady  have  receivea  her  maintenance  in 
'^  of  this  passage  seems  to  imply)  through  advance,  or  that  she  may  have  been  divorced, 

and  her  Edit  be  passed ;  and  the  Kazee  must 
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^nire  her  to  make  oath  that  she  has 
t^ceiyed  any  part  of  her  maintenance  in 
'^ :  contrary  to  a  case  where  the  Eazee 
^  a  distnlmtion  of  inheritance  among 
^t  heirs,  according  to  evidence,  and 
T  00  not  deny  any  knowledge  of  another 
^  ^  in  this  case  he  does  not  require  a 
^  Becurity  from  them  in  benalf  of 
^  heir,  who  may  hereafter  appear, 
*^  the  Makfool-le-hoo,  or  surety,  is 
KB  unknown  and  undefined ;  but  in  the 
>Q)t  case  the  surety  is  known,  being  the 
at  husband. 

^Bn  be  decreed  ordy^to  the  wife^  truant 
''*»»f  or  parents  of  the  absentee, — A 
<  cannot  decree  mamtenance,  out  of  the 
•  of  an  absentee,  in  behalf  of  any  but 
already  mentioned  (namely,  the  wife, 
^children,  and  parents  of  the  absentee), 
^  alone  are  authorized  to  receive  a 
^ixanoe  independent  of  any  decree  of 
\*zet  (that,  in  the  present  case,  being 
Ui  aid  of  their  right),  whereas  the  other 
^'xikB  within  the  prohibited  deg^rees  are 
^titled  to  any  maintenance  without  a 
^  of  the  £azee  previously  obtained  for 
purpose,  as  the  obligation  of  it  with 
eet  to  them  varies  according  to  circum- 
oea,  wherefore  the  Eazee  decreeing  it  to 
I  would  amount  to  a  judgment  against 
iMentee,  which  is  not  allowed. 
'  decree  can  he  issued  against  an  ah- 
t*s  property  upon  the  hare  testimony  of 
fe,— If  the  Eazee  himself  be  not  assured 
Jie  woman  is  the  wife  of  the  absentee 
the  trustee,  factor,  or  debtor,  do  not 
iwledge  her  to  be  so,  and  she  should 
to  pn^uce  witnesses  to  prove  that  she 
—or,  if  the  absentee  should  not  have 
ny  effects,  and  she  offer  to  prove  her 
Age  by  evidence,  with  a  view  to  obtain 
ree  authorizing  her  to  procure  a  main- 
ce  upon  the  absentee's  credit,  still  the 
i  cannot  issue  a  decree  accordingly, 
je  this  would  be  a  judgment  against 
»sentee,  which  is  inadmissible. — Ziii'er 
iiat  it  is  the  duty  of  the  Kazee  to  hear 
roofs,  and  (although  he  cannot  decree 
aarriage  to  be  thereby  established)  to 
her  a  miantenance,  as  this  is  a  tender- 
Lue  to  her,  and  no  injury  to  the  absentee, 
ise,  if  he  bhould  afterwards  appear  and 
rm  her  assertion,  she  has  only  taken 
was  her  right,— or,  if  he  should  deny 
narriage,  an  oath  will  be  tendered  to 
in  caae  of  her  having  no  witnesses), 
if  ^e  decline  swearing,  his  assertion 
uu  established ;  but  if  she  prove  her 
ion  by  evidence,  her  right  is  established; 
f  she  cannot  produce  any  proof,  and 
imsix^  she  or  her  bail  then  remain  re- 
iWe. — The  author  of  this  work  says  that 
he  duty  of  the  Kazee,  in  the  present 
ice,  to  decree  maintenance  to  the  absen- 
iri£e«  from  necessity. 

Seetim  III. 

Uvoreed  wjfe  is  entitled  to  maintenance 
ghsr  ^Bifii.— Wa£BS  a  man  divorces 


his  wife,  her  subsistence  and  lodging  are 
incumbent  upon  him  during  the  term  of  her 
Edit,  whether  the  divorce  be  of  the  reversible 
or  irreversible  kind.— Shafei  says  that  no 
maintenance  is  due  to  a  woman  repudiated  by 
irreversible  divorce,  unless  she  be  pregnant. 
— The  reason  for  maintenance  being  due  to 
a  woman  under  reversible  divorce  is  that 
the  marriage  in  such  a  case  is  still  held  to 
continue  in  force,  especially  accordin£[  to  our 
doctors,  who  on  this  principle  maintain  that 
it  is  lawful  for  a  man  to  have  carnal  connex- 
ion with  a  wife  so  repudiated. — With  respect 
to  a  case  of  iireversible  divorce,  the  ail- 
ments of  Shafei  are  twofold ;  Fibst,  Kattima 
BintKayshas  said,  **  My  husband  repudiated 
me  by  three  divorces,  and  the  prophet  did 
not  appoint  to  me  either  a  place  of  residence 
or  a  subsistence  ; " — Secondly,  the  matri- 
monial propriety  is  thereby  terminated,  and 
the  maintenance  is  held,  by  Shafei,  to  be  a 
return  for  snch  propriety  (whence  it  is  that 
a  woman's  risrht  to  maintenance  dro|)s  npon 
the  death  of  ner  husband,  as  the  matrimonial 
propriety  is  dissolved  by  that  event) ; — but 
it  would  be  otherwise  if  a  woman  repudiated 
bj  irreversible  divorce  be  pregnant  at  the 
time  of  divorce,  as  in  this  case  the  obligation 
of  maintenance  appears,  in  the  sacred  writ- 
ings, which  exi^ressly  direct  it  to  a  woman 
under  such  a  circumstance.  The  argument 
of  our  doctors  is  that  maintenance  is  a  return 
for  custody  (as  was  before  observed),  and 
custody  still  continues,  on  account  of  that 
which  IS  the  chief  end  of  marriage,  namely, 
offspring  (as  the  intent  of  Edit  is  to  ascertain 
whether  the  woman  be  pregnant  or  not), 
wherefore  subsistence  is  due  to  her,  as  well 
as  lodging,  which  last  is  admitted  by  all  to 
be  her  right ;  thus  the  case  is  the  same  as  if 
she  were  actually  pregnant ;  moreover,  Omar 
has  recorded  a  precept  of  the  prophet,  to  the 
effect  that  **  maintenance  is  due  to  a  wokAN 
"  divorced  thrice  during  her  Edit :  '* — there 
are  also  a  variety  of  traditions  to  the  same 
purpose. 

JVo  maintenance  due  to  a  toidow, — Main- 
tenance is  not  due  to  a  woman  after  her  hus- 
band's decease,  because  her  subsequent  con- 
finement [during  the  term  of  Edit,  in  conse- 
quence of  that  event]  is  not  on  account  of  the 
right  of  her  husband,  but  of  the  law,  the  Edit 
of  widowhood  being  merely  a  religious  obser- 
vance, whence  it  is  that  the  design  of  ^  ascer- 
taining the  state  of  her  womb  is  not  in  this 
instance  regarded,  and  accordingly  the  Edit 
is  not  counted  by  the  menstrual  terms,  but 
by  time ;  maintenance  is  moreover  due  to  a 
woman  from  day  to  day,  and  the  husband's 
right  in  his  property  ceasing  upon  his  decease, 
it  is  impossible  that  any  maintenance  should 
be  made  due  from  what  is,  after  that  event, 
the  property  of  his  heirs. 

Aor  to  a  wife  in  tchom  the  separation 
originates, — When  the  separation  originates 
with  the  woman,  from  anything  which  can  be 
imputed  to  her  as  a  crime,  such  as  apostatizing 
fromt^e  faith,tor  having  carnal  connexion 
or  dalliance  with  the  bqzl  of  her  husband,  she 
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has  no  claim  to  maintenance  durin?  Edit,  ■  The  father  rnttst  provide  a  nttrse.—l 
since  !jhc'  htts  dt-privc4  her  husband  of  her  the  part  of  a  father  to  hire  a  woman  to  sue 
|M.>nion  unrik'ht*-<ju&ly.  in  the  same  manner  as  his  infant  child,  as  this  is  a  duty  incumbt 
if  ithv  wrrri:  Xu  go  uut  uf  his  house  without  upon  him  :  and  it  is  niK^essary  that  the  nu 
peniii?»si«in.  so  hired  stay  with  or  near  the  mother,  if 

UnliHH  it  oritjiitafe  in  a  circumsfanre  not  latter  desiie  it,  as  the  child  must  he  w 
criminal. —  iJrf  it  U  otherwise  when'  the  its  moth^T,  she  having;  the  rieht  of  Hizan 
separation  oriifinatfs  with  the  woman  from  a  li'ft  hv  Cfinn'tf  hirt  the  chiliFs  mother 
circum-tance  whieh raunut  W  imputed  to  lur  thnf  capfH'ity.—h\:T  it  is  not  lawful  for 
as  a  eriuK',  as  in  a  case  of  option  uf  puberty  father  to  hire  the  mother  of  the  child  as 
or  manumission,  or  of  a  separation  demanded  nurse,  if  she  be  his  wife,  or  divorced  fi 
by  her  on  accfjunt  of  ini;«iu:ility,  in  all  him :  and  in  her  Edit,— because,  althoi 
which  cases  she  n  mains  entitled  to  mainte-  sueklin*?  her  child  bi-  not  incumbent  upoi 
nance  during  Elit,  as  she  has  ht-re  h  irally  mother  in  point  of  law,  yet  it  is  so  in  pc 
withdrawn  herself  from  h«  r  husband,  in  the  of  ndijeion,  the  word  of  God  in  the  Ko; 
same  manner  as  where  she  ki-ipsh*  rself  from  sayinir,  **  IT  bkhoves  mothers  to  srci 
him  on  aecount  of  non-paym«nt  i>f  her  dower.   Til  kik  ciiiLnRKN  ;'* — and  a  mother  is  exea 

A  wife  tcho  apo«fotizvA  hns  no  ritjhf  to  from  this  duty  only  on  the  supposition 
mainft-nanct, — If  a  woman  iinfler  triplii-ate  incapacity,  but  if  she  ajrree  to  ]K'rfonnit 
divorce  apostatize  from  the  faith,  h^r  niain-  a  compensation,  this  is  an  acknowledcrntt 
t«'nanc<*  dr«)ps  ;  but  if  one  in  the  same  cireum-  of  her  capacity,  making:  the  duty  incumlK 
stance  admit  tlic  son  of  hi-r  husband  to  carnal  upon  her  without  any  consideration  wlu 
connexion,  still  her  riu'lit  to  maintenance  ever.  Tliis  rule  obtains  (as  abo re  observe 
continues,  b'-eauso  here  the  divorce  has  not  where  the  mother  is  cither  actually  then 
been  caused  by  the  apostasy  or  the  incest  of'  of  the  father,  or  reversibly  divorced  f> 
the  woman:  but  the  apostate  is  imprisoned  him,  and  in  her  Edit,  in  which  case 
until  such  time  as  she  may  rep-nt ;  and  a  marriaire  still  continues  in  force;  and 
husband  is  not  under  any  obi i oration  to  pro-  cordinp  to  one  traditi(m)  this  also  is  thfr  ; 
vido  a  maintenance^  for  bis  wife  if  she  be  a  where  the  mother  was  in  her  Edit  f 
prisoner,  whereas  a  woman  who  admits  the  irreversible  divorce;  but  another  tr&<ii 
son  of  her  husband  to  carnal  connexion  is  says  that  au«"h  a  pc-rson  may  be  lawio 
not  liable  to  i m prison naent  on  that  account ;  hired  by  the  father  as  a  nurse,  because  i 
which  makes  an  essential  dilfercneo  betwec'n  marriaire  no  longrcr  remains  in  force.— I 
the  two  cases.  I  argument  in  favour  of  the  former  tradifk 

Stctinn  IV.  is  that  the  marria^'e  still  continues  in  (m 

A  father  mvfit  proritlefor  the  maintenance  I  with  respect  to  some  of  its  obliirations,  sot) 
of  his  infant  chiiarrn, — TiiF.  maintenance  of  as  the  pnn'ision  of  food,  loilffinar,  andsofortk 
infant  children  rests  upon  their  father  ;  atid  '  Ytt  he  may  hire  any  oihtr  of  hi*  lorw 
no  perwm  can  be  his  associate  or  partner  in  \for  that  purpose. — Uut  a  father  may  law- 
furnishing  it  (in  the  same  manner  as  no  per-  fully  hire,  to  suckle  his  child,  one  of  liii 
son  is  admit t^'d  to  be  associated  with  a  bus-  <  ^vives,  who  is  not  the  child's  mother,  c 
band  in  providing:  for  the  maintenance  of  his  |  suckling  it  is  not  a  duty  incumbent  upo) 
wife),  because  the  word  of  (ioi>,  in  the  Koran,   her. 

says,  "thk  maixtkxaxce  of  the  womax  |  Or  the  child's  mother,  after  the  exoiriAk 
WHO  strcKLES  an  ixfant  hests  rpox  him  j  of  her  Edit.^llE  may  also  lawfully  hi 
TO  WHOM  the  infant  IS  botlx '*  (that  is,  the  mother  of  the  child liersclf  for  this offi( 
upon  the  father),  from  which  it  a])pears  that !  where  her  Edit  from  divorce  has  been  c« 
the  maintenance  of  an  infant  child  also  rests  pleted,  because  when  that  is  past  the  mi 
upon  the  father,  because,  as  maintenance  is  riage  no  longer  remains  in  force  in  a 
decreed  to  the  nurse  on  account  of  her  sus-  respect,  and  the  woman  may  then  be  hi 
tainiugr  the  child  with  her  milk,  it  folW-s  that  as  well  as  any  indifferent  person.— In  t 
the  same  is  due  to  the  child  himself  a  fortiori. 

A  mother  is  not  required  to  suckle  her 
infant.— If  the  child  be  an  infant  at  the 
breast,  there  is  no  oblig:ation  upon  the  mother 
to  suckle  it,  because  the  infant's  maintenance 
rests  upon  the  father,  and  in  the  same 
manner  the  hire  of  a  nurse  ;  it  is  possible, 
moreover,  that  the  mother  may  not  bo  able 
to  suckle  it,  from  want  of  health  or  other 


sufficient   excuse,  in    which  case  any  con-   mothcrrequirehigerwages  than  the  stran 


I 


Htraint  upon  her  for  that  purpose  would  be 
an  act  of  injustice. 

Except  where  a  nurse  cannot  he  procured. 
— What  ia  here  advanced  proceeas  upon  a 
supposition  of  a  nurse  being  easily  procured  ; 
but  where  this  is  not  the  case,  the  mother 
may  be  constrained  to  take  that  office  upon 
hmelfi  lest  the  infant  perish. 


case,  however,  if  the  father  offer  to  hire  j 
strange  woman  to  suckle  his  child,  and 
mother  offer  to  perform  that  office  either 
the  same  hire,  or  gratis,  she  has  the  p 
ri^ht,  as  it  is  to  be  supposed  that  she  f 
a  timdemess  for  the  child  beyond  any  ot 
person,  wherefore  regard  for  the  cliild  ' 
tates  that  it  should  be  committed  to 
in  preference   to   any   other.     But   if 


the  father  cannot  be  compelled  to  give  h 
preference,  as  this  would  be  injurious  tol 
Difference  of  religion  makes  wo  differt 
as  to  the  ohligationtt  of  furnishing  mat 
nance  to  a  w(fe  or  child. — Tn  e  main  tens 
of  an  infant  child  is  incumbent  uixm 
father,  although  he  be  of  a  different  religi 
and,  in  the  some  manner,  the  maintena 
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8  inomnbent  npon  her  husband, 
diog  this  circumstance  j  —  the 
se   the  word   offspring)  in   the 

(as  before  quoted)  is  of  seneral 

and  also  because  the  chDd  is  a 
the  father's  flesh  and  blood,  and 
y  is  a  part  ^  of  him ; — and  the 
Lose  the  occasion  of  the  obligation 
inoe  (namely,  a  valid   marriage) 

between  a  Mussulman  and  an 
in. 

ntenanee  of  children  incumbent 
ither  only  where  they  possess  no 

property, — It  is  to  be  observed 
bas  been  asserted  re8i)ecting  the 
e  of  infant  children  being  incum- 
he  father,  obtains  only  where  the 

possessed  of  any  property ;— but 
mid  is  possessed  of  property,  the 
e  is  provided  from  that,  as  it  is 
every  person's  maintenance  must 
1  from  his  own  substance,  whether 
fant  or  an  adult. 

Section  V, 
\ust  provide  a  maintenance  for  his 
rents, —It  is  incumbent  upon  a 
ride  maintenance  for  his  father, 
mdfathers,  and  grandmothers,  if 
1  happen  to  be  in  necessitous 
ies,  aithoufch  they  be  of  a  diffe- 
>n ; — for  his  father  and  mother, 
)  text  of  the  Koran,  upon  this 
revealed  respecting  the  father 
r  of  a  Mussulman,  who  were 
nd  for  his  grandfathers  ^  and 
rs,  because  a  erandfather  is  as 
]d  a  grandmotner  as  a  mother ; 
being  vestt^d  with  the  authority 
,  in  all  points  of  guardianship 
mce,  in  defect  of  the  father,  and 
lother  being  the  mother's  sub- 
defect  of  her,  with  respect  to 
1  so  forth:  but  their  poverty  is 
ition  of  the  obligation,  because ,  if 
.sessed  of  prt>perty,  their  main- 
jt  be  provided  from  that,  rather 
le  property  of  any  other  person : 
pence  of  religion  is  no  objection, 
:  to  grandparents,  because  of  the 
nentioned. 

e  of  religion  forbids  the  obligation 
enance  of  any  relations  except  a 
tSt  or  children, — It  is  to  be  ob- 
Bver,  that  in  the  case  of  difference 
a  man  is  under  no  obligation  to 
intenance  for  any  except  his  wife, 
i,  grandparents,  children,  and 
'cn,  to  all  of  whom  it  is  due, 
iding  this  circumstance  ;— to  the 
Lse  (as  was  already  stated)  the 
le  obligation  of  maintenance  to 
ody  for  the  purpose  of  enjovmeut 
id  contract,  and  the  establishment 
le  does  not  depend  upon  unity  of 
gion,  as  it  perfectly  exists  where 
a  Christian  (for  instance)  and  her 
Mmsnlman ; — and  to  the  parents 
»  as  eanoierated  aboye,  because, 


between  the  child  and  parent  exists  a  com- 
mon participation  of  blood,  and  he  who 
participates  of  another's  blood  is,  in  fact, 
the  same  as  the  participatee  himself;  and 
as  a  man's  iolidelity  is  no  objection  to  his 
providing  his  own  maintenance  out  of  his 
own  property,  it  follows  that  the  same  cir- 
cumstance can  be  no  objection  with  respect 
to  one  who  is  a  part  of  him. 

And  to  those  also  it  is  not  due  if  they  be 
a^iens.-^BvT  if  those  relations  be  aliens, 
their  maintenance  is  in  no  degree  incum- 
bent upon  a  Mussulman,  although  they  be 
Moostamins,*  because  the  lawgiver  has  for- 
bidden us  from  showing  kin<uiess  to  those 
with  whom  we  are  at  war  on  account  of 
religion. 

Christian  and  Mussulman  brothers  are  not 
obliged  to  maintain  each  other.^TnERE  is  no 
obhgation  upon  a  Christian  to  provide  main- 
tenance to  his  brother,  being  a  Mussulman; 
neither  is  a  Mussulman  under  anv  obligation 
to  provide  for  the  maintenance  of  his  brother, 
being  a  Christian ;  because  (according  to 
what  appears  in  the  sacred  text)  maintenance 
is  connected  with  inheritance;  and  as  a 
Mussulman  and  intidel  cannot  inherit  of 
each  other,  it  foUows  that  the  maintenance 
of  either  is  not  incumbent  upon  the  other  r^ 
it  is  to  be  remarked,  however,  that  this  rule 
does  not  obtain  with  respect  to  the  other 
effects  of  consanguinity ;  for  if  a  Mussulman 
become  possessed  of  his  Christian  brother, 
as  a  slave,  the  latter  is  virtually  emanci- 
pated, on  account  of  nearness  of  kindred, 
notwithstanding  the  difference  of  religion. 

The  maintenance  of  a  parent  is  exclusively 
incumbent  on  the  cnild.^TRE  maintenance 
of  a  father  and  mother  is  incumbent  upon 
their  child  alone,  wherefore  no  man  can  be 
his  partner  or  associate  in  furnishing  it  to 
them,  because  parents  have  a  right  in  the 
property  of  their  child  (according  to  various 
well-known  traditions),  which  they  do  not 
possess  with  respect  to  that  of  an3ir  other 
person  ;  and  also,  because  the  child  is  more 
nearly  related  to  his  parents  than  to  any 
other  person  whatever.  The  maintenance  to 
parents  is  equally  incumbent  upon  a  daugh- 
ter as  upon  a  son,  according  to  the  Zahir- 
Rawayet ;  and  this  is  approved,  because  the 
principle  upon  which  the  obligation  of  it  is 
founded  applies  equally  to  both. 

Maintenance  to  other  relations,  besides  the 
wife,  parents,  or  children, — It  is  a  man's 
duty  to  provide  maintenance  for  all  his 
infant  male  relations  within  the  prohibited 
degrees,  who  are  in  poverty  ;  and  also  to  aU 
female  relations  within  the  same  degrees, 
whether  infants  or  adults,  where  they  are  in 
necessity ;  and  also  to  all  adult  male  rela- 
tions, within  the  same  degrees,  who  are  poor, 
and  disabled,  or  blind :  but  the  obligation 
does  not  extend  beyond  those  relations, 
because  the  duties  of  consanguinity  are  not 


*  That  is,  residing  in  the  Mussulman  state 
under  a  protection. 
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absolutely  incumbent  towards  any,  exccptinp^  j 
the  nearer  (or  Karreebat)  dej^reeb  of  kindred,  ' 
and  do  not  extend  to  the  mort-  distant  de-  j 
grees,  as  this  would  be  impractir^:able :   on  i 
this   occaHion,    moreovi-r,    the    necessity  is 
made  a  condition  of  the  oblijration ;  and  ten-  | 
demess  of  sex,  or  extreme  youth,  or  debility, 
or  blindness,  are  evidences  of  this  necessity,  ■ 
since  persons  from  these  circumstances  are  | 
rendered  incapable  of  earn  in  j^  their  subsis-  ■ 
tcnce  by  lalK)ur;  but  this  rule  dws  not  apply  ' 
to  parents,  for  if  tliey  were  to  labour  for  a  ' 
Bubsistencc,  it  would  subject  tht^m  to  pain , 
and  fatiKue,  from  which  it  is  the  express  ] 
duty  of  their  child  to  relieve  them;   and 
lience  it  is  that  maintenance  to  parents  is 
incumbent  upon  the  child,   although  they 
flhould  be  able  to  subsist  by  their  own  in- 
dustry. 

Maintenance  is  due  to  a  relation  within 
the  prohibited  dejfrees,'in  proportion  to  in- 
heritance; in  other  words,  ui)on  him  who 
has  the  greatest  rij^ht  of  inheritance  in  the 
said  relation's  estate,  the  largest  projportion 
of  maintenance  is  incumb<>iit;  and  upon 
him  who  has  the  smallest  right,  the  smallest 
proportion,  and  so  of  the  others,  because  it 
IS  said  in  the  Koran,  **  tue  maintenance 

OF  A  RKLATION  WITHIN  TUK  rkOUiniTED 
DEOUEEH  REHT8   UPON    HIS    HEIR,"    and  the 

word  heir,  shows  that  in  adjusting  the  rate 
of  maintenance  the  proportion  of  inheritance 
is  to  be  regarded. 

A  father  and  mother  must  urorule  a  main- 
tena'nce  to  their  adult  daugntern  (ami  also 
to  their  adult  sons  who  are  dimblvdj,  in 
proportion  to  their  respect  ire  claims  of 
inheritance, — The  maintenance  to  an  adult 
daughter,  or  to  an  adult  son  who  is  disabled, 
rests  upon  the  parents  in  tliree  equal  parts, 
t^'O-thirds  being  furnished  by  the  father, 
and  one-third  by  the  mother,  because  the 
inheritance  of  a  father  from  the  estate  of  his 
Bon  or  daughter  is  two-thirds,  and  that  of 
a  mother  one-third.  The  compiler  of  the 
Hedaya  remarks  that  this  is  the  doctrine 
of  Khasaf  and  Hasan.  According  to  the 
Zahir-Kawayet,  the  whole  of  the  maintenance 
to  these  rests  upon  the  father,  the  word  of 
God  being  thus  expressed,  **  tite  subsis- 
tence OF  CHILDREN   RESTS  UPON  THOSE  TO 

WHOM  THEY  ARE  born"  (as  was  before 
mentioned),  and  the  person  to  whom  they 
are  bom  is  the  father,  wherefore  their 
maintenance  rests  upon  him,  in  the  same 
manner  as  that  of  his  infant  children :  but 
the  former  doctrine  proceeds  upon  the  idea 
of  there  being  two  points  which  make  an 
essential  distinction  TOtween  infant  children 
and  adults,  with  respect  to  the  father; 
FiBfiT,  a  father  is  invested  with  the  authority 
of  guardianship  over  his  infant  child ; — 
Becondlt,  the  maintenance  to  his  infant 
child  is  expressly  declared  to  rest  scdely  and 
exclusively  upon  him ;  but  with  adults  it  is 
otiierwise,  as  a  father  has  no  right  of  guar- 
dianahip  .over  them,  wherefore  the  mother 
ja  to  aadst  him  in  lomishing  their  main- 
^  in  eaie  of  necestity;  and  as,  in  the 


maintenance  of  other  relations,  thepopartii 
r»f  inheritance  is  regarded,  so  in  toe  prese 
case,  in  conformity  with  that  rule. 

Sinters  must  furnish  maintenance  to  « 
indigent  brother  in  the  same  prvportiM. 
The  maintenance  of  a  brother,  in  povol 
rests  upon  his  full  paternal  and  matoi 
sisters,  in  five  shares,  according  to  & 
degrees  of  inheritance ;  that  is  to  sav,  ^ 
lifths  must  be  furnished  by  the  fuu  sisb 
om-fifth  by  the  paternal  sisters,  and  o 
fifth  by  the  maternal.  It  is  to  be  ob^err 
however,  that  to  the  obligation  of  furmahi 
maintenance  to  a  x>oor  relation,  the  et] 
bility  of  inheritance  only  is  a  condition,! 
not  the  prior  or  more  immediate  right :  ti 
if  a  poor  man  have  a  rich  maternal  aA 
and  also  a  rich  paternal  uncle's  soOi 
maintenance  rests  upon  the  form^ 
preference  to  the  latter,  although  the  » 
would  inherit  of  him  in  preference  "^ 
former,  for  this  reason,  that  a  matem'^^ 
is  within  the  prohibited  degrees,  wl»-*^ 
cousin -german  is  not.  ,  ,^^ 

The  maintenance  of  a  relation  wit 

f)rohibited  degrees  is  not  incumbeiu- 
lis  heirs,  if  they  bo  of  a  different : 
bi'cause,  in  this  case,  thcv  are  inca; 
inheriting  from  him,  which  is  the 
of  the  obligation. 

A  poor  man  is  not  required  to  su] 
of  his  relations  except  his  fcife  or 
children. — The  maintenance  of  ^*'^ 
within  the  prohibited  degrees  is  not 
bent  upon  a  person  in  poverty,  becar'-J 
an  obligation  (like  the  other  duties^ 
sanguinity)  which  cannot  be  fulfiUec:::^ 
who,  on  account  of  his  situation,  has  ^ 
to  that  very  assistance  from  othe^  "- 
this  argument  does  not  hold  with  rt^' 
a  wife  or  infant  child,  for  whom  it  is?  - 
bent  upon  a  man  to  provide  sub^^ 
notwithstanding  his  poverty,  bec3^ 
marrying  he  subjects  himself  to  the*^^ 
of  maintaining  his  wife,  as  other^ 
ends  of  maniage  would  be  defeated^B 
child  from  participation  of  blood,  "^ 
of  himself  (as  was  before  obsei 
whom  it  is  therefore  his  duty  to  fini 
as  much  as  for  himself. 

Definition  of  the  term  rich,  as 
— Aboo  Yoosaf  defines  the  term 
used  in  this  chapter,  to  apply  to 
possessed  of  property  to  the  amc^^^ 
single  Nisab.  Monammed  say^  tha^ 
a  person^  possessed  of  property  aN^^ 


may  suffice  to  support  himse 
one  month:   or  whose  superfluity 
daily  earnings  enables  him  to  afff^ 
because   the  obligation,   in  acts  o^ 
depends  upon  the  abili^  generally, » 
upton  any  specific  degree  of  it,  Xisab 
proportion  invented  merely  forconvet - 
decrees,    however,   pass    according 
former  opinion.    By  the  Nisab  her©^ 
tioned  is  understood  that  which  is  so 
as  to  prohibit  almsgiving:  for  instsno 
hundred  Disms  :    and   Hawlan-Hiv^ 
possession  for  a  year,  is  not  a  oonditS 


ce,  it  is  teld  by  flaneefa  to  be 
a  principle  of  benevolence ;  but 
Awfully  sell  his  lands.  ^  The  two 
ay  that  the  sale  of  his  effects 
i^;  and  this  is  conformable  to 
ecauseZ  a  father  has  no  absolute 
)ver  his  adult  son,  and  therefore 
owered  to  sell  his  effects  in  his 
a  any  pretence,  nor  to  do  so  in 
e,  but  for  the  discharge  of  debta 
ot  include  maintenance ;  and  the 
Ding  applies  to  the  mother.  The 
the  more  favourable  construction, 
by  Haneefa,  is  that  a  father  is 
to  take  charge  of  his  absent 
8 ;  for  as  the  conservation  of  an 
property  is  allowed  to  devolve 
cecutor,  it  must  be  admitted  that 
ins  to  his  father  in  a  superior 
le  is  more  immediately  interested ; 
de  of  moveable  property  is  one 
iservation;  wherefore  the  father 
r  to  sell  his  absent  son's  moveable 
but  this  reasoning  does  not  apply 
lese  not  being  subject  to  conser- 
they  do  not  require  it;  neither 
ly  to  any  other tiian  a  parent,  as  the 
nt  relations  are  not  endowed  with 
te  authority  whatever  over,  an  in 
iUi  any  power  of  conservation  over 
Df  an  adult.  And  where  a  father 
the  property  of  his  absent  son,  if 
e  receives  for  it  be  of  the  same 
his  right  (namely,  maintenance), 
I'rty  to  take  his  right  therefrom : 
same  manner,  if  a  father  dispose 
ts  or  lands  of  his  infant  son,  he  is 
» take  his  maintenance  out  of  the 
being  of  the  same  nature  with 

1^  of  an  absentee  may  take  their 
e  out  of  his  effects ;  but  a  trustee 


elapse  without  their  receiving  any,  their 
right  to  maintenance  ceases,  because  it  is 
due  only  so  far  as  may  suffice,  according  to 
their  necessity  (whence  it  is  not  so  to  those 
who  are  opulent),  and  they  being  able  to 
suffer  a  considerable  portion  of  time  to  pass 
without  demanding  or  receiving  it,  it  is 
evident  that  they  have  a  sufficiency,  and  are 
under  no  necessity  of  seeking  a  maintenance 
from  others:  contrary  to  where  the  Eazee 
decrees  a  maintenance  to  a  wife,  and  a  space 
of  time  elapses  without  her  receiving  any, 
for  her  right  to  maintenance  does  not  cease 
on  account  of  her  independence,  because  it  is 
her  due,  whether  she  be  rich  or  poor. 

Unless  where  it  is  decreed  to  be  provided 
upon  the  absentee's  credit, — What  nas  been 
ODseryed  on  this  occasion  applies  to  cases 
only  in  which  the  Eazee  has  not  authorized 
the  parties  to  provide  themselves  a  main- 
tc'uance  upon  me  absentee's  credit :  but 
where  he  has  so  authorized  them,  their  right 
to  maintenance  does  not  cease  in  consequence 
of  a  length  of  time  passing  without  their 
receiving  any,  because  the  authority  of  the 
Eazee  is  universal,  and  hence  his  order  to 
provide  a  maintenance  upon  credit  is  equal 
to  that  of  the  absentee  himself,  wherefore 
the  proportion  of  maintenance  for  the  time 
so  elapsed  is  a  debt  upon^  the  absentee,  and 
does  not  cease  from  that  circumstance. — The 
time  here  meant  is  any  term  beyond  a  month ; 
and  if  the  time  elapsed  be  short  of  that  term» 
maintenance  does  not  cease. 

Section  VI, 

Maintenance  of  slaves  incumbent  upon 
their  otiTfter.— The  maintenance  of  male  and 
female  alaves^is  incumbent  upon  their  owner, 
because  the  prophet  has  said  concerning 
them,  "  thejr  are  your  brethren,  whom  God 
has  placed  in  your  hands,  wherefore  give 


ir>o 


on  account  of  extTerae  vonth  or  tender  habit), 
the  owner  must  then  lx»  compelled  either  to 
provide  their  ninintennnc<s  or  to  sell  them, 
necause  slaves  are  claimants  of  riffht  not- 
Tvnthstandin^  thiir  bonJaqre,  and  l)y  sale 
their  rijfht  is  obtaim-d,  at  the  same  time 
that  the  owner's  riarht  is  also  presiTVcd  tt) 
him  by  hia  acquisition  of  an  equivalent  in 
the  price  for  which  he  disjjoses  of  them. — 
This  rule  does  not  hold  with  respect  to  other 
living: property  (such  as  horses,  and  sofi>rth), 
because  cattle  are  not  claimants  of  ripht, 
and  conseqii'jntly  the  owner  is  not  compt^lled 
1o  an  altemativc  with  respt-ct  to  them,  as  in 
the  case  of  slaves:  but  yet  men  are  directed 
to  furnish  their  cattle  with  subsistence  on 
a  principle  of  piety,  as  the  nejflect  of  this  is 
crueltj^  towards  the  cn»ature,  and  at  the 
pame  time  destructive  of  property,  which  is 
forbidden  by  the  prophet.— Aboo  Yoosaf  is 
of  opinion  that  the  o^-ner  of  cattle  may  be 
compelled  to  furnish  them  a  proper  and 
sufficient  subsistence :  but  it  is  tne  more 
approved  doctrine  that  he  is  not  liable  to  any 
compulsion  on  that  head. 
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of  the  abolition  of  slavery  by  Act  V.  of 
1843,  so  that  the  teaming  upon  the  sub' 
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except  to  the  antiquarian^  who  can  con- 
sult the  early  EdttionJ] 
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CHAPTER  I. 

Oaths  [of  a  sinful  nature']  are  of  (km 
kinds.— Oaths  are  of  three  different  kinds  :- 
First,  Ghamoos;— Seconi),  Moonakid(wlDi^ 
is  also  termed  Makoodat); — and  XHin, 
Lighoo. 

Perjury,— IL  Yameek  Ghamoos*  sicnifiei 
an  oath  taken  concerning  a  thing  airetdf 
past,  in  which  is  conveyed  an  intentLmui 
falsehood  on  the  part  of  the  swearer :— wd 
such  an  oath  is  highly  sinful ;  the  prophit 
having  declared  —  "  whosoever  swetrtth 
falsely, the  same  shall  God  condemn  tohelL" 

Kafaha,  or  expiation,  is  not  incumbent 
^that  is  to  say,  is  of  no  avail)  in  a  YamMi 
(ihamoos ;  but  a  repenteuce  and  depreeation 
of  the  angtr  of  heaven  are  incumbent— 
Shafei  alleges  that  expiation  is  incumbent. 
l)ecause  that  was  ordained  for  the  purpose  of 
doing  away  any  disresptect  sho^~n  to  the 
name  of  God,  which  is  sinful ;  and  this  dis- 
respect is  evident  in  a  Yameen  Ghamoos,  v 
it  is  calling  God  to  ^^itness  to  a  f^schood;  s 
Yameen  Ghamoos  is  therefore  the  same  as  t 
Yameen  Moonakid ;  and  as,  in  that,  expia- 
tion is  incumbent,  so  in  this  likewise.  The 
argument  of  our  doctors  is  that  a  Yameen 
Ghamoos  is  a  crime  of  great  magnitude  (cf 
deadly  sin), — and  expiation  is  an  act  of  piety 
(whence  it  may  be  fulfilled  by  fasting,  nd 
intention  is  a  condition  of  it) ;  but  then 
is  no  expiation  for  a  deadly  sin,  and  codss- 
quently  there  is  none  for  a  Yameen  Ghamoos: 
contrary  to  the  case  of  a  Vameen  Moonakid, 
as  that  falls  under  the  class  of  Mobah,  or 
things  inditterent 

Objection. — The  description  of  Mobali,or 
indifierent,  applies  to  things  in  which  there 

•  Literally,  a  false  oath,  or  perjury.— It  ii 
here  proper  to  observe  that  the  dibtinctioDS 
explained  in  this  chapter  relate  solelv  to 
such  oaths  or  vows  as,  being'  false  or  broken, 
are  sinful,  and  consequently  suppufled  to 
excite  the  divine  anger,  whicJi  must  be  ap- 
peased by  expiation :  contrary  to  true  oaths, 
or  to  vows  duly  fuliilledj  as  the  former  of 
these  are  frequently  required  for  the  sake  of 
justice,  and  the  latter  are  permitted,  whence 
neither  an  oath  nor  vow,  aimiily  aa  such,  can 
be  supposed  to  require  expiation. 


a.— Chap.  II.] 
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ence ;  now  as  a  Yameen  Moonakid  is 
tensive  nature,  how  can  it  be  Mobah  ? 
r. — The  ofience,  in  a  Yameen  Moo- 
ociirs  subsequently  to  the  declaration 
d  is  occasioned  by  a  disrespect  shown 
vower  to  the  name  of  (iOD,  of  his 
e  option ;  whereas  the  offence,  in  a 
.  Ghamoos,  exists  from  the  first ;  and 
ing'  the  case,  a  Yameen  Ghamoos  is 
e   ooaloanded  with  a  Yameen  Moo- 

acfed  rotc$  (when  not  fulfilled), — A 
»  Moonakid*  sisnities  an  oath  taken 
ing  a  matter  which  is  to  come. — Thus 
wears  that  he  will  do  such  a  thing, 
ill  not  do  snch  a  thing ;— and  where 
louncer  fails  in  this — (that  is,  where 
not  act  according  to  the  obligation 
ath), — expiation  is  incumbent  upon 
id  this  is  established  upon  the  au- 
of  the  sacred  writings. 

inconsiderate  oaths.  —  A  Yameen 
t  is  an  oath  taken  concerning  an  in- 
r  transaction  already  past,  where  the 

belicTes  that  the  matter  to  which  he 
ars  testimony  accords  with  what  he 
and  it  should  happen  to  be  actually 
se :   and  from  the  divine  mercy  it 

hoped  that  the  swearer  will  not  be 
led  for  such  an  oath,  since  God  has 
i,  in  the  Koran,  **I  will  not  cIll 

ACCOUNT    FOR    AN     INCONSIDERATE 

An  instance  of  Yameen  Lighoo  is 
I  person  sees  Amroo  passing  at  a 
,  and  supposing  him  to  be  Zeyd, 
)y  Gopthatis/eyd!" 
•tion  is  incumbent^  whether  the  row 
I  or  compuhatory,  or  although  the 
tahcn  under  a  deception  of  the 
. — A  Wilful  vow,  and  a  compul- 
ow,  and  an  oath  taken  under  a  de- 
>f  the  memory,  are  all  the  same,  and 
int  of  each  expiation  is  incumbent, t 
the  prophi  t  nas  said,  **  there  are 
:)ints  of  serious  import,  the  sporting 
ich  is  also  s(  rious,  to  wit,  marriage, 
;,  and  a  vow." — Shafei,  controverts 
trine. — His  arguments  will  be  here- 
cited  at  lar?e  under  the  head  of 
»r  conlpul^atory  process. 
ioiation  of  a  rr/fr,  whether  hy  com- 
or  through  forgi'tfuhicss^  requires  ex- 
— If  a  man  do  a  thing  which  breaks 
,  either  by  compulsion,  or  through 
Iness,  these  are  both  the  same,  and 
n  is  incumbent  upon  him  in  either 
•ause  the  specified  act  which  is  the 
n  of  expiation  is  not  made  void  by 
umstanees  of  compulsion  or  for^et- 
— and  so  also,  if  tne  thing  should  be 
a  maniac  or  an  idiot, — because  there 
the  condition  is  actually  fultilled. 
TION. — Expiation  is  not  incumbent 

?rally,  a  contracted  oath,  or  vow. 
frally,  a  nugatory  oath,  or  (some- 
rash  oath. 

,t  is,  if  the  thing  sworn  to  be  false, 
ow  be  Tiolated. 


but  for  the  purpose  of  obliterating[  a  sin 
now  no  sin  can  be  imputed  to  maniacs  or 
idiots,  as  such  are  not  made  answerable ;  it 
would  therefore  follow  that  expiation  is  not 
incumbent  upon  them. 

Reply.— Although  expiation  be  intended 
for  the  purpose  of  expunging  sin,  yet  the 
obligation  oi  it  in  this  case  rests  upon  the 
argument  of  a  sin  (namely,  the  breach  of  a 
vow),  and  not  upon  the  actual  sin  itself,  so 
that,  wherever  tne  breach  of  a  vow  appears, 
expiation  is  incumbent. 


CHAPTER  II. 

OP  WHAT  CONSTITUTES  AN  OATH  OR  VOW, 
AND  WHAT  DOES  NOT  CONSTITUTE  IT. 

An  oath  may  he  expressed  hy  u^ng  the 
name  of  God^  or  any  of  his  customary  at' 
tributes. ^YAMr.^v  (that  is,  an  oath  or  vow) 
is  constituted  by  the  use  of  the  name  of 
Almighty  God,  or  of  any  of  those  appella- 
tions by  which  the  Deity  is  generally  Known 
and  understood,  such  as  Kihman  and  Ri- 
heem.*  An  oath  may  also  be  expressed  by 
such  attributes  of  the  Deity  as  are  commonly 
used  in  swearing,  such  as  the  power,  or  the 
^lory,  or  the  might  of  God,  because  an  oath 
IS  usually  expressed  under  one  or  other  of 
those  qualities ;  and  the  sense  of  Yameen, 
namely,  strength,  is  by  this  means  obtained, 
since  as  the  swearer  believes  in  the  power, 
glory,  might,  and  other  attributes  of  the 
Deity,  it  follows  that  the  mention  of  these 
attributes  only  is  sufficient  to  strengthen  the 
resolution  in  the  performance  of  the  act 
vowed,  or  the  avoidance  thereof. 

Excepting  his  knowledge ^  wrath ,  or  mercy. 
—  If  a  man  swear  **by  the  knowledge  of 
God,"  it  does  not  constitute  an  oath,  because 
an  oath  expressed  by  the  knowledge  of  God 
is  not  in  use :  moreover,  by  knowledge  is 
frequently  implied  merely  that  which  is 
known ;  and  in  this  sense  the  word  know- 
ledge is  not  expressive  either  of  the  name 
of  God,  or  of  any  of  his  attributes. — In  the 
same  manner,  should  a  person  swear  **by 
the  wrath  of  God,"  or  *'by  the  mercy  of 
God,'*  it  does  not  constitute  an  oath,  because 
an  oath  is  not  commonly  expressed  by  any  of 
these  attributes :  moreover,  by  the  word 
Kihmat  fmercy]  is  sometimes  understood 
rain,  and  heaven  is  also  occasionally  ex- 
pressed by  that  term ;  and  by  the  word 
Ghazb  [wrath]  is  understood  punishment; 
and  none  of  these  are  either  appellations  or 
attributes  of  the  Deity. 

It  is  not  constituted  by  using  any  other 
name. — If  a  person  swear  by  any  other  name 
than  that  of  God,— such  as  the  prophet,  or 
the  holy  temple,  this  does  not  constitute  an 

•  Anglice,  the  merciful,  and  the  beneficent. 
THose  attributes  are  affixed  to  the  name  of 
the  Deity,  at  the  beginning  of  the  Koran, 
and  (in  imitation  thereof)  at  the  beginning 
of  every  Mussulman  book. 
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oath,— as  the  prophet  has  said,  "  if  any  man 
among  ye  take  an  oath,  he^  must  swear  h^ 
the  name  of  God,  or  else  his  oath  is  void.  * 
If  a  person  also  swear  hy  the  Koran,  it  does 
not  constitute  an  oath,  although  the  Koran 
he  the  word  of  God,  bt-caube  men  do  mjt 
swear  by  the  Koran.  The  compiler  of  the 
Hedaya   observes   that   this   is  where  the 


be  taken,  in  this  case,  as  a  oorrohoratioii  or 
confirmation  of  the  promise  contained  in  ths 
speech,  bein^r  the  same  as  if  he  were  to  nj, 
•^I  shall  do  this  indeed." 


swearer  onlv  says  "  by  the  prophet,"  or  "  by 
the  temple,  or  "  by  the  Koran ;"  but  if  the 
swearer  say,  "if  I  act  contrary  to  what  I 
now  say,  may  I  be  deprived  of  the  prophet," 
or  ''of  the  temple,"  or  "of  the  Koran;" 
this  constitutes  an  oath,  because  such  priva- 
tion would  rcducu  the  swearer  to  the  state 
of  an  intidcl,  and  the  suspension  of  infidelity 
upon  a  condition  amounts  to  Yameen.^ 

Particles  of  swearing, — An  oath  is  con- 
firmed by  the  use  of  the  particles  of  swear- 
ing; and  these  (in  the  Arabic)  are  three, 
namely,  the  letters,  waw,  and  be,  and  te,*  as 
oaths  are  commonly  repeated^  and^  under- 
stood under  this  form  ;  and  in  this  sense 
these  particles  occur  in  the  Koran.  Let  it 
be  also  observed  that  the  particles  of  swear- 
ing are  sometimes  'understood,  though  not 
expressed,  that  is,  are  omitted  in  the  expres- 
sion, although  implied  in  the  sense ;  and 
this  constitutes  an  oath  ;  as  if  a  man  were 
to  say,  •*  God,  I  will  not  do  this :"  because 
[in  the  Arabic]  it  is  common  to  reject  the 
particle  for  the  sake  of  brevity :  sometimes 
indeed  the  letter  lam  is  used  for  the  swear- 
ing particle,  as  it  is  capable  (according  to 
Mooktart)  of  being  substituted  for  be. 

Swearing  hy  the  truth  of  God  is  not  an 
oath. — Uankefa  alleges  that  if  a  man  should 
swear  **  by  the  truth  of  God,"  this  does  not 
constitute  an  oath,  and  in  tliis  Imam  Mo- 
hammed coincides.  There  are  two  opinions 
of  Aboo  Yoosaf  recorded  on  this  point: 
according  to  one  it  is  not  an  oath ;  but 
according  to  the  other  it  is  an  oath,  because 
truth  is  one  of  the  attributes  of  the  Deity, 
signifying  the  certainty  of  the  divine  exist- 
ence, and  hence  it  is  the  same  as  if  the 
swearer  were  to  say,  "by  God,  the  truth  !" 
and  as  oaths  are  common  under  this  mode  of 
expression,  so  an  oath  is  here  constituted. 
The  argument  of  Mohammed  and  Haneefa 
is  that  the  term  "tlie  truth,"  as  here  ex- 
pressed, relates  merely  to  the  identity  of 
the  godhead  as  the  object  of  obedience,  and 
hence  an  oath  thus  expressed  appears  to  bo 
taken  by  that  which  is  neither  an  appella- 
tion nor  an  attribute  of  God.  The  learned, 
however,  say,  that  if  a  prson  express  him- 
self thus,  '  by  the  trutn,  I  will  do  so  and 
so,"  this  constitutes  an  oath,  because  the 
trath  is  one  of  the  appellatives  or  proper 
names  of  God.  But,  if  a  person  were  to  say, 
"  I  will  do  this  truly."  it  does  not  amount 
to  an  oatht  because  tne  word  truly  can  only 

*  Each  of  these  letters,  prefixed  to  the 
name  of  Ood,  is  expreeiive  of  the  English  by. 

t  A  oelefaimted  Aiahic  grammarian  and 
iliBtorioiaii. 


"  I  vow,"  or  "  testify."  whether  the  wordi 
"  by  God"  be  superadded  or  not,  it  ooniti' 
tutes  an  oath,  because  such  words  are  com- 
monly used  in  swearing :  the  use  of  them  is 
the  present  tense  is  undisputed ;  and  they 
are  also  sometimes  used  in  the  fature  tenie, 
where  the  context  admits  of  a  oonstractioa 
in  the  present;  and  attestation  amounti  to 
an  oath,  as  in  that  sense  it  occurs  in  the 
sacred  writings :  now  swearing  by  the  nime 
of  God  is  both  customary  and  confonnsUe 
to  the  divine  ordinances,  but  without  tbe 
name  of  God  it  is  forbidden ;   when  it  lo 
occurs,  therefore,  it  must  be  construed  into 
a  lawful  oath  :*  hence,  some  say,  that  inten- 
tion is  not  requisite  in  it ;  others,  howe?«f, 
allege  that  the  intention  is  essential,  becanie 
the  words  here  recited  bear  the  constmctioa 
of  a  promise,—that  is,  they  admit  of  beisg 
received  as  applying  to  the  future,  and  alio 
of  being  taken  as  a  vow  without  the  name  of 
God. 

If  a  person,  speaking  in  the  Persian  lan- 
guage, were  to  say,  "I  swear  by  God,"  it 
amounts  to  an  oath,  because  here  the  idiom 
confines  the  expression  solely  to  the  present ; 
but,  if  he  were  to  say  simply,  "  I  swear/' 


say 
some  allege  that  this  does  not  constitute 

an  oath.    If  he  were  to  say^  "  I  swear  bv  the 

divorce  of  my  wife,"  this  is  not  an  oath,  ils 

an  oath  is  not  so  expressed  in  practice. 

Swearing  by  the  existence  of  God  maka 
an  oath. — ip  a  man,  in  swearing*  say,  *'  bv 
the  age,"  or  "the  existence"  (of  God),  it 
constitutes  an  oatJi,  because  the  age  or  exis- 
tence of  God  signifies  his  eternity,  which  is 
one  of  his  attributes.  [Several  other  forms 
of  swearing  are  here  recited,  but  of  no  con- 
sequence, as  their  validity  or  nuUitj  depends 
altogether  upon  certain  pecuUaritaes  mthe 
Arabic  idiom.] 

A  vow  may  be  contracted  by  the  ifnprt' 
cation  of  a  conditional  jtenalty. — If  a  person 
should  say,  "  if  I  do  this  may  I  be  a  Jew,^* 
or  "  a  Christian,"  or  "  an  infidel,"  it  consti- 
tutes an  oath ;  because,  as  the  swearer  has 
made  the  condition  a  sign  of  infidelity,  it 
follows  that  he  is  conscious  of  bis  obligatiiin 
to  avoid  the  condition ;  uid  this  obligation  is 
possible,  by  his  making  it  an  oath,  in  such  a 
way  as  to  render  unlawful  to  himself  that 
which  is  lawful. — And  if  the  oath  relate  to 
any  thinjpr  which  he  has  done  in  the  time 
past,  as  if  he  were  to  say,  "  if  I  have  done  so 

*  That  is,  the  superaddition  of  the  expres- 
sion, "  by  God,"  must  be  understood  m  it, 
so  as  to  make  it  appear  an  oath  made  con- 
formably to  the  divine  ordinance,  l^t  the 
speaker,  by  swearing  in  a  way  that  is  fur- 
bidden,  be  found  guilty  of  an  offence. 


howerer,  m  tnu  caae 
beoMuo  tlie  wordA, 
-^  --  forth), relate 


>  nwurer  impreoatet  npon 

tha  ptMentiniUntof  liu  teiUiiuKiT, 
'  Mmeaaif  lie  wen  totty,  "lun  a 


,  .  -    with 
regardiiig 


treneftiimt  ii,  in  thutof  i 
I  the  mtnie.  or  an  oath  regBnuug 
,  prorided  he  conuder  tliia  merely 
n  of  wwtayiag  :f  but  if  he  beliere 

thai  aweaiiiiK  he  fully  mbjeota 
a  the  penalty  ezpieued,  he  anSen 
[ly,  in  either  inatanoe,  beeaiue  he 
xiiuentbr  to  infidelity,  on  aeoonnt 
{ Tentnred  npon  a  thing  by  tike  oom- 
>f  which  he  eonoeiTei  that  he  may 
red  an  infidel,  t 
ereon  mt,  "  if  I  do  thna,  may  the 

God  fall  npon  me,"  thia  doe«  not 
e  a  vow,  a«  not  being  a  onitomary 
expreikion  for  that  purpoee.  And 
if  a  person  were  to  aay,  "may  I 
nlterer,"  or  "  a  drunkard,"  or  'an 
because  these  are  not  ^nerally  ou- 
or  received  aa  formt  of  Bwearing. 


CHAPTER  ni. 


<inantity  to  aaoh  ia  aa  mnoh  u  it  iii  iii  wiiij 
m  prayer  *:)— or  if  he  pleaae,  let  him  diitn- 
bnte  VMtnal*  among  ten  panpera,  the  wm« 
aa  in  the  expiation  of  Zihar.— AU  tiiew 
modea  of  effecting  the  expiation  of  a  tow  are 
antborised  in  the  Koran,  aooording  tw  tha 
words   in    the  text,  —  "  tbb  kxcuiiov 

THEREOF  lUT  BE  EEHCEKJl  BT  fSEDIK9 
TEK  FOOX  FEBMN8  WITH  8IICH  POOD  ABtB 

uauiLLT  o(»ren]£ED  HI  Tom  fakiubs,  ob 

XT  CLOIHIXa  TBB  POOR  PBBSOaB,  OB  XT^THX 

BXLBASB  OF  A  BLATK."— It  ia  maniJeit,  thare- 
tan,  that,  in  the  pnaeot  inatanoe,  one  of 
these  three  modea  ia  indiapenaable. 

Or  /Mfwir-— Bdt  if  the  delinquent  (&<mi 
hia  poTert^,  or  other  eaiue)  ahould  not  be 
able  to  efieot  hia  expiaUon  m  any  of  theae 
three  modes,  he  may  do  it  by  faadng  three 
dayi  BuooeiBiTely.— tihafei  eays  that  lie  haa 


moy  be  tipiated  by  the  emancivo- 
tlave.ihe  distrihiliiin  of  almt. — The 
1  of  a  TOW  II  is  effected  by  the  eman- 

of  a  tlaye  ;  and  the  emancipation 
.  slave  a*  eufflcea  in  Zihar,  sufficea 
le  case  of  a  vow :— or  if  the  swearer 
:t  him  clothe  ten  paupers,  giving  Xo 


ia,  beoomea  subjected  to  the  penal- 

tual  apostasy  from  the  faith. 

re  no  other  penalty  than  that  of 

I  can  be  incuired. 

leae  caaea  suppose  tlie  thing  sworn 

term  Kafara  means  not  only  an 
r  atonement  for  the  breach  of  on 
TOW,  bat  also  the  substitntioD  of  an 
r  act  for  the  penalty  imposed  by  a 
on  himaelf  in  the  ease  of  a  tow  sue- 
pon  a  oanditian,  by  which  ho  had 
to  leatraim  himaelf  from  the  oom- 
<f  any  partitnilat  act. 
dDf  axination  for  the  breach  or 
of  a  TOW,— or  for  any  otiier  descrip- 
'aawn  which  admita  of  expiation, 
Tiifirm  liihoo,  ke. 


[ays  anocessively,  or  for  any  three 

separate  days, — beoause  the  words  of  tha 
Koran  are,  '^  17  hb  be  mtABLB  to  do  this, 

LEI  HIX  tlSI  FOB  THBEB  DATS,"  whioh  ex- 
preaaion  ia  general —The  Haneefit«  doctors, 

m  anpport  of  their  opinion  upon  this  point, 
quote  the  anthority  of  the  reading  of  Abdoola 
Ibn  Masaaood,  who  eipcnnda  the  text  to 
mean  three  days  successively ;  and  thia 
accords  with  what  occurs  in  the  Hodees 
Mashhoor.t — With  respect  to  what  has  been 
said  of  the  smaUest  quantity  of  cloth  suffi- 
cient in  expiation,  it  is  recorded  from  Imam 
Mohammed.  ~  Haceefa  and  Aboo  Yoosaf 
assert  that   the  smallest   quantity   of  cloth 

E roper  upon  this  ocoafiion  is  as  much  as  may 
e  Buffioicat  to  clothe  ntarlythe  whole  body : 
lor  a  mere  8hilwar|  ia  not  sufficient;  and 
this  is  the  more  authentic  doctrine  :  because 
one  who  is  only  thus  clothed  is  regarded 
as  naked. — That  portion  of  cloth,  however, 
which  may  not  suffice  in  regard  to  clothinc, 
may  be  sufficient  in  eatinft,  according  to  iu 
value  ;  that  is,  if  a  person  were  to  bestow,  aa 
an  expiadoD.  such  a  quantity  of  doth  oa, 
although  it  may  not  suffice  for  the  propir 
clothing,  yet  is  equal  in  value  to  the  feed- 
ing of  ten  poor  men,  it  suffices  as  a  feeding 
expiation,  whether  such  may  have  been  the 
intention  or  not. — Thus,  if  the  person  to 
make  expiation  were  to  give  to  each  poor 
person  the  half  of  a  proper  dress  (fur 
instance),  this  would  not  be  sufficient  for 
an  expiation  by  clothing ;  but  if  the  value  of 
the  cloth  thus  distributed  to  each  be  equal 
to  the  price  of  three  pounds  of  wheat,  it 
suffices  as  an  expiation  by  feeding. 

PrecibiM  expiation  doe»  not  anffice. — If  a 
person  pel  form  the  expiatioD  before  theTioU- 
tion  of  bis  tow,  it  does  not  suffice. — Shaiei 
maintains  that  it  suffices,  where  the  expiation 


*  Mussulmans  must  be  clothed  in  prayer 
at  least  from  the  waiat  downwards. 

I A  collection  of  traditions  so  called. 

t  A  species  of  drawers  whioh  are  a  mffl- 
oient  clothing  for  prayer. 


VOTTS.  [Vol.  I. 


.  •   •  Vy  moan?  of  property,  and  not  hy 

....r:<r    tlu'    f.xpiator    makes    his 

.*.'.:    :' •>!.  rior  to    tlu*  oocasiou  of  it, 

'.\.  :.::•  \i»w*,  ami  htnre  tliu  cast'  is  tin; 


sion)  xinlawfnl  to  me,*'*  yet  snch  article  di« 
not  actually  become  unlawful  to  him,  but  he- 
must  pcrfurm  expiation  when  he  happ^-ns  to 
put  on  that  cloth,  or  to  eat  that  provision.- 
tli.i!  I'l'  a  pik'riin  iK-rformin^^  ixpia-  i  Shafei  says  that  expiation  is  not  iucumbtLt 
•  ■.  :  r  woiiMiiiiiir  ^'ann*,*— that  is,  if  the .  upun  him,  because  rendering?  unlawful  that 
•.  ;:-:i\  p.  ruirrn  expiatiou  aftrr  the  aft  of  .which  is  lawful  does  not  amount  to  a  vow,  as 
II  .:.  '\\:\^*  it  MjiUcis  :  and  so  also  in  tlu'  pre-  I  a  vow  is  an  act  authorized  by  the  law.— 'i  be 
s^-.:  ..I-;.  Th"  aruMiMieiit  of  «)ur  doctors  is  argument  of  our  doctors  is  that  the  wortk 
•\\:  ^  \p:.iti.»n  is  ordained  as  an  atonnnent  j  "J  have  made  unlawful,*'  evince  the  estab- 
t .  r  ^'r!l  :u't' ;  but  in  th»'  case  brfur**  us  no  |  lishment  of  illcirality  in  the  thiujf: :  nu*" 
,'■»  ;iv  Kt"  vrt  appf-ari'd.  -In  reply  to  what  there  is  a  pos>ihility  of  establishinsrillepalilT 
i>  i.ivaniTil  hv  Slialei,  llicy  o)>ser»ethat  the|  in  a  thinar  that  is  really  otherwise,  by  sup- 
%.'*»  !"*  not  the  occasion  of  the  i»llenee,  as  j  posinpr  that  the  speaker  had  taken  an  oath 
V.  *:'  i'.iiT  ran  Im'  cousidrrrd  in  any  decree  the  i  that  he  would  not  wear  the  clothes,  or  tat 
,v.  iM'»n  oi"  an  olfi'nci',  but  wliat  ni-ces-arily  the  provisions;  and  this  suppowtion  is 
1.  .Ills  lb'  reto,  and  a  vow  does  not  neerssarily  |  adopted,  in  order  to  establish  the  illegality 
li.\.\  l*»  its  own  violatiim,  but  is  rather  pro- 1  declared  bv  the  spi-aker;  and  it  follows  that 
i-.'.l'iiory  of  it ;  henee  tlie  vow  is  not  the  cause  I  whenever  lie  does  that  thine  which  he  has 
vi  the  oHinee  in  the  pre^jut  instanee :  con-  I  renderc-d  iUepral  to  himself,  he  becomes  ft'T- 
tr.iiy  to  the  ciise  of  the  pilirrim,  addiie*  d  by  j  sworn,  whether  the  matter  be  great  or  small. 
>!i.itVi.  in  which  the  wound  inflicted  unon  because  when  unlawfulness  is  once  e&tab- 
tb.c  deer  leads  to  its  destructi«m,  by  ulti-  i  lished  in  a  thin^,  the  illegality  pervades 
m  ilcly  jM'casmiiinp  itsd«  ath  ;  these  therefore  |  every  part  of  it. 

;ir\'  not  aniiloprous  eases. — It  is  to  be  (»bserved  ■  If  a  man  were  to  say,  **  every  thing  lawful 
that  whatever  the  expiat«»r  may  have  piven  I  is  unlawful  to  me,"  every  species  of  food  and 
to  tlh'  ])'»«>r  bi.'fore  the  violation  of  his  vow,  ■  drink  forthwith  be<M)mt-8  unlawful  to  him, 
iu'  must  not  take  back  attain,  because  this  i?* !  unless  where  the  intention  or  desiirn  of  the 
alms,  and  it  is  not  lawlul  for  a  man  to  take  |  vow  has  regarded  something  else. — Thi> 
b.ick  his  iilnis.  I  proceeds  upon    a    favouiable    const  ruction. 

.t  sin/Hi  fi'ir  iniisf  he  hrolicn  and oxpmtcd.  .  Analogy  would  surcest  that  the  vower,  as 

h*  a  man  liind  himself,  by  a  v«»w.  to  the  '  soon  us  he  has  uttered  his  vow,  must  become 
iMmmission  of  a  sin,  as  if  he  were  to  swear,  i  forsworn,  as  being  unavoidably  and  contir- 
•'  by  (joi)  1  will  not  ])ray,"  i^r  **  I  will  not '  ually  placed  in  the  performance  of  .sume 
conv«rse  with  my  tatluT,*' or '•  I  will  murder  lawful  act,  such  as  breathing,  moyiiJir, 
Huch  an  one  in  sucli  a  mont}i,"il  is  incumbent  resting,  or  so  forth ;  and  such  is  the  (tpini-.o 
upnn  him  ti»  violate  his  vow,  and  perform  an  I  of  /itler  upon  it;  but  the  more  favourabl'- 
«xpiation,  because  it  is  recorded  in  tlie  construction  is  that  the  design  of  the  vo\ri< 
tradiliims,  that  if  a  man  vow  a  thinir,  know-  '  to  (stahlish  simiething,  the  couiniisbiun  «'i 
in?  tliat  tlie  neirlect  is  preferabU'  to  the  w'hieh  shall  be  a  crime;  and  as  this  eaiiKot 
fultilment,  he  ouirht  to  act  aci'ordingly,  ,  be  etlected  where  the  intention,  from  tlio 
performing  an  exjaation  for  the  breach  of  words  of  the  vow,  appears  to  bo  gencriil. 
his  vow.  I  re^rard  to  it^*  universality  drops,  and  siuii 

The  rofCH  nf  infulrh,  heinfj  fiwjafnn/^  can- '  being  the  case,  the  vow  will  be  construtd  as 
Vid  he  hvhi  as  rtnhfetf.     Ik  an  infidel  should    nspecting  meat  and  drink,  for  the  sake  of 
make   a    vow,    and   afterwards  vii»late  the  |  general  up)>lication,  as  it  is  in  practice  com- 
hame,  either  ns  an  intidelor  as  a  Mussulman,    nionly  applied  to  the  articles  of  customary 
(supiHMing  him  to  have  been  converted  to  the  =  subsistence.    A  vow  of  this  nature  does  not 
faith  in  the  interim),  still  he  is  ni»t  forswoni, '  include  the  use  of  women,   unless  by  the 
beeuuNe  he  was  not  competent   to  make  a  .  intention  of  the  vower;  but  in  this  ease  it 
viiw  j  as  a  vow  is  contracted  (that  is,  is  made  '  constitutes    an  Aila,  Ixniause    the  form  of 
biiuling)  ])y  a  reVfTcnce  forthe  nameof  (inn,  ■  Words  here  recited  is  a  vow,   bearing  the 
find  th«'  vower,  wiiilst  lie  was  an    intiihd, !  interpretation  of  "  by  GoD,  1  will  not  have 
run  not  1)0  supixmed  to  liave  entertained  anv   carnal  connexion  with  ray  w^ife :"  and  it  is 
ri'verenc«»  for  tlie  name  of  (lon :— an  intidel,   to  be  observed  that,  where  the  vower,  by 
iiiiireover,  is  not  competent   to  the  perfor-   the  words,   "every  thing  lawful,"  intenas 
inance  of  ex)>iation,  as  that  is  an  net  of  piety.  |  woman,  yet  meat  and  drink  are  not  excluded 

I'ntrM  nf  tihfsfiiHHre.-  -1f  a  nmn  make  cer-  .  from  the  vow,  but  still  remain  and  are  to  be 
tain  nrtieleN  unlawful  to  him, t  which  are  in  considered  as  eonstitutiuj^  a  part  of  it.— 
Ilieir  own  nature  hiwiul,  as  if  lie  were  to  What  is  now  advanced  is  token  fr<jm  the 
►ay,  "  I  liave  made  this  cloth  (or,  this  provi- 1  Zahir-Kawayet.— Our  modem  doctors  have 

said  that  divorce  follows  a  vow  of  this  form, 
■  in<hpendent  of  the  intention,  as  the  afi»re- 

•Pilgrims  are  forbidded  to  d«'stn>y  game    said  words  are  frequently  used  in  divorces 

of  A II y    kind  within  a  certain  distance    of 

Mi'iMm,  ter mid  the  J hmm  [forbidden ground]  I      •  In  netting  these  forms  of  vows,  the 
itf  piUrnniag(>.  ,  address  [**  by  God,"  or  "  I  swear,"  &c]  is 

•^  TniH  lit  u  phrase  by  whiih  is  understood  a  ■  for  the  sake  of  brevity,  omitted;  it  is  always, 
*    '  itim»ucH*  fn»ni  the  thing  expressed. '  however,  to  be  understood. 
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ere  are  decrees  upon  record  to  this 
It  is  also  proper  that  the  same  rule 
hold  where  the  vow  is  pronounced  in 
rsian  tong^ue,  for  the  sake  of  general 
tion.  Let  it  be  observed,  however, 
a  man  were  to  say,  **  whatsoever  1 
.  my  right  hand  is  unlawful  to  me,'* 
( a  difierence  among  casuists  concern- 
i  effect  of  it ;  some  doctors  say  that 
ention  is  a  condition,  whilst  others 
in  that  it  is  not  so ;  it  is  evident, 
ir.  that  divorce  takes  place  from  it, 
laent  of  the  intention,  on  account  of 

IT  is  binding  without  any  condition 
d, — If  a  person  express  a  vow  in 
[  terms,  that  is,  not  suspended  upon 
ition,  as  if  he  were  to  say,  **  I  shall 
ion  such  a  day  for  the  sake  of  God,'' 
>ound  to  the  observance  thereof,  be- 
t  is  said,  in  the  traditions,  "  whoever 
a  vow,  and  specifies  it,  he  is  bound  to 
ervance  of  what  he  has  so  specified." 
person  suspend  a  vow  on  a  condition, 
e  condition  afterwards  occur,  he  is 
to  the  performance  of  what  he  has 
;  and  expiation  is  here  of  no  avail, 
i  the  tradition  above  recited  is  general, 
is,  applies  to  a  suspended  as  well  as 
u»pended  vow ;  and  also,  because  a 
ispended  upon  a  condition  becomes, 
be  condition  taking  place,  the  same 
of  immediate  performance. — It  is  re- 
of  Hanecfa,  that  he  receded  from  this 
e,  alleging  that  if  a  man  were  to  say 
stance),  "if  I  do  so,  I  am  under  ob- 
1  to  perform  a  pilgrimage,**  or  "to 
year,  or  **  to  bestow  all  my  property 
i/'  and  then  perform  an  ex])iation  for 
',  it  suffices  ;  and  such  is  the  opinion 
lammed.  If,  however,  the  vuwer 
not  make  an  expiation,  but  perform 
ag  which  he  had  bpeciticd,  he  is  dis- 
i  from  the  obligation  of  that  also, 
•d  the  condition  be  of  such  a  nature 
the  vower  had  no  intention  it  should 
ke  place.  The  reason  of  this  is  that, 
the  condition  is  of  the  description 
fntioned,  the  speech  of  the  vower,  as 
id,  bears  the  sense  of  a  Yameen,  or 
ltd  vow,  and  also  of  a  Nuzr,  or 
e  vow  : — evidently  of  a  Kuzr,  be- 
iuch  a  form  of  words  is  commonly 

0  exx>ress  a  Nnzr;  and  also  of  a 
n,  because  the  design  of  the  person, 
peaking,  is  to  restrain  himself  from 
:ne  act  which  constitutes  the  condi- 
nd  such  being  the  case,  it  remains  at 
ion  cither  to  perform  expiation,  re- 
:  his  words  in  tne  light  of  a  Yameen, 
rform  the  condition  specified,  regard- 
m  in  the  light  of  a  Nuzr  :  it  is  (»lher- 
)wever,  where  the  thing  conditioned 
)f  the  above-mentioned  description, 
ctually  intended  by  the  speaker, — as 

1  man  (for  instance)  sajs,  **if  God 
le  a  recovery  from  this  illness,  I  am 
in  obligation  to  perform  a  pilgri- 
for  here  expiation  does  not  suffice,  hut 


it  is  incumbent  upon  him  to  perform  the 
actual  thing  specined,  because  in  this  case 
the  words  do  not  bear  the  sense  merely  of 
Yameen,  but  also  of  an  absolute  vow  of  per- 
formance : — and  this  distinction  is  approved. 
A  vow  pronounced^  with  a  reservation  of 
the  will  of  God,  is  null. — If  a  person  make 
a  vow  of  any  thing,  adding,  **  if  it  please 
God,'*  as  if  he  were  to  say,  "  by  God  I  will 
do  this,  God  willing,"  he  cannot  be  forsworn, 
because  the  prophet  has  said.  "  he  who  vows 
any  thing,  adding,  *  if  it  please  God,*  cannot 
be  forsworn." — It  is  to  be  observed,  however, 
that  it  is  a  condition  that  the  words  "  God 
willing,"  do  follow  in  immediate  connexion 
with  tne  words  preceding,  because  if  they  be 
pronounced  separately,  after  having  uttered 


CHAPTER  IVJ 

OP  vows  WITH  BESPECT  TO  EN 
OB  BE8IDENCE  IN,  A  PABTICULA 

A  VOW  against  entering  a  house  is  not  vio- 
lated by  entering  a  mosque^  church,  ^c. — If 
a  person  make  a  vow,  that  "he  will  not 
enter  any  house,**  and  he  should  afterwards 
enter  a  mosque,  or  synagogue,  or  church,  he 
is  not  forsworn,  because  a  house  is  a  place 
built  for  the  purpose  of  dwelling  in  (that  is 
of  sleeping,  &c.),  and  buildings  of  the  above 
description  are  not  designed  for  this  purpose : 
—the  rule  is  also  the  same,  if  the  swearer 
should  enter  a  porch  or  portico  before  the 
door  of  a  house  for  the  same  reason.  Some 
have  asserted  that  if  the  portico  be  inclosed, 
in  such  a  manner,  that  when  the  front  door 
is  shut,  a  person  may  be  said  to  be  in  the 
house,  the  swearer  by  entering  such  portioo 
violates  his  vow,  it  being  customafy  for 
persons  to  reside  and  sleep  in  such  a  place. 
If  the  swearer  also  enter  an  Iwan*  he  is  for** 
sworn,  because  that  is  designed  as  an  occa^ 
sional  residence  in  the  hot  weather,  and  is  a 
species  of  dwelling  as  much  as  a  summer  or 
wintcT  residence.  Some  have  conceived  that 
this  is  the  case  only  where  the  Iwan  has  four 
walls  [that  is,  where  it  is  a  complete  quad- 
rangle] :  this  distinction  is  maae,  because.* 
those  buildings  in  Koofa,  and  other  parts 
of  Arabia,  are  generally  so  constructed; 
whereas,  with  us  [that  is,  in  Hindostan  and 
Persia]  they  have  commonly  three  walls 
only,  being  quite  open  in  front,  and  there- 
fore are  not  to  be  considered  as  a  house. — 
Others,  however,  say  that  entering  an  Iwan 
is  a  violation  of  the  vow,  whether  it  be  con- 
structed of  three  walls  or  of  four ;  and  this 
is  approved. 

•  An  Iwan  is  an  open  gallery  or  balcony, 
on  the  top  of,  or  adjoining  to,  an  house,  the 
roof  of  which  is  generally  supported  by  piers 
or  pillars,  for  the  benefit  of  the  air  in  the 
hot  season. 
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A  vow  against  entering  a  Serai  is  not 
violuted  hy  entering  a  ruin. — If  a  person 
Bwear  that  **  he  will  not  enter  into  a  place," 
that  is,  into  a  Serai,  and  he  afterwards 
enter  a  place  which  is  desf^lato  and  in  ruins, 
he  is  not  forsworn :  but  it'  a  pt  rson  swear 
that  "  he  will  not  enter  such  a  place,**  the 
place  being  then  in  a  frood  and  habitable 
state,  and  he  should  enter  it  after  it  had 
fallen  to  ruin,  and  been  laid  level  with  the 
plain,  he  is  forsworn,  because  the  term  Daar, 
amonp:  both  the  Arabs  and  Persians,  means 
any  particular  place,  as  with  them  it  is  com- 
mon to  say,  **  such  a  Daar  is  ptrupled,**— or, 
'*such  a  Daar  is  desolate  (that  is,  aban- 
doned) ; "  now  an  ediiice  is  the  description 
of  the  term  Daar,  and  this  description  is 
regarded  in  the  first  of  the  above  eases,  but 
not  in  the  last. 

If  a  man  take  an  oath,  saying,  **  I  will  not 
enter  into  this  Daar;"  and  the  said  place 
should  afterwards  become  ruined  and  deso- 
late, and  should  again  be  rebuilt,  or  repaired, 
and  the  swearer  should  after  that  enter  it,  he 
is  forsworn,  according  to  what  was  before 
observed,  that  the  appellation  Daar  still 
continues  to  be  applic  d  to  the  place,  after 
the  destruction  ol  the  edifice  which  stood 
upon  it : — ^but  if  this  place,  after  having 
been  ruined  and  desolate,  should  be  rebuilt 
as  a  mosque,  bath,  or  dwelling-house,  and 
the  swearer  should,  after  that,  enter  it,  he  is 
not  forsworn,  because  in  any  of  these  cases 
the  term  Daar  is  no  longer  applied  to  the 
place,  as  it  is  then  called  by  another  name, 
such  as  mosque,  and  so  forth  :  and  the  same 
rule  holds  where  this  person  enters  that  itlace 
after  the  destruction  of  such  mosque^  oath, 
or  other  public  building,  as  may  m  the 
interim  have  been  erected  there,  because 
the  place  will  not  recover  its  original  name 
after  such  destruction. 

A  row  against    entering  any  particular 
house  is  not  broken  hy  entering  it  when  in 
ruins, — It  a  man  swear  **  he  ^lU  not  enter 
such  a  dwelling-house,"  and  he  should  enter 
therein  after  it  had  been  destroyed  or  become 
desolate,  he  is  not  forsworn ;   because  the 
term  dwelling-house   is    abrogated,  as  no 
person  then  dwells  in  it ;  whereas,  if  the  roof 
only  should  have  fallen  in,  and  the  walls 
remain,  and  he  were  then  to  enter  it,  he 
would  be  forsworn,  because  it  is  still  con- 
sidered as  habitable,  and  the  place  does  not 
lose   its   appellation   of    a   dwelling-house 
[Bait]  from  tnat  circumstance.    In  the  same 
manner  he  is  not  forsworn  where,  the  house 
having  been  destroyed  and  laid  level  with 
the  plain,  another  house  is  built  upon  the 
same  spot,  and  he  then  enters  this  house, — 
because  the  term  dwelling-hoiise,  as  applied 
to  the  former  house,  was  rendered  inappli- 
cable by  the  circuinstanee  of  its  ruin. 

A  vow  against  entering  a  house  is  not 
violated  by  going  upon  the  rooJ\  or  entering 
the  porticOf  iS^c, — If  a  man  swear  that  '*  he 
will  not  enter  a  certain  house."  and  he  after- 
wards go  on  the  top  of  the  nousc,  from  the 
^^^gUide,  he  is  forsworn,  because  the  roof  is  a 


part  of  the  house.  Some  have  said  that, 
with  us,  he  is  not  forsworn. — In  the  same 
manner,  he  is  forsworn  if  he  enter  the  por- 
tico only  of  the  house  specified  in  the  vot. 
The  compiler  of  the  Hedaya  observes  that 
this  case  admits  of  a  distinction  :  thus,  if  the 
portico  be  such  as  that,  if  the  door  be  shut. 
It  forms  a  part  of  the  house,  and  it  be  ooven4 
in,  he  is  forsworn,  but  if  otherwise,  he  is  not 
forsworn. — If  he  stand  under  the  arch  of  the 
doorway  he  is  also  forsworn,  provided  the 
arch  be  so  constructed  as  that  when  the  door 
is  shut  it  becomes  included  as  a  part  of  the 
house  ;  but  if  the  arch  be  so  situated  as  that, 
afti^^r  shutting  the  door,  it  is  not  included 
as  a  part  of  the  dwelling,  he  is  not  forsworn, 
because  the  door  is  designed  as  a  protection 
to  the  house  ;  so  that  whenever  the  archway 
is  not,  by  shutting  the  door,  included  as  a 
part  of  the  house,  but  is  without  the  door, 
It  is  evident  that  it  is  not  included  in  the 
house. 

Case  of  rows  respecting  abstinence  from  a 
thing  in  which  the  rower  is  at  prtsent  en- 
gaged.— It  a  man  should  swear  •*  I  will  not 
enter  into  this  house,"  and  it  should  so  be  that 
he  is  in  the  said  house  at  the  time  of  swear- 
ing thus,  he  is  not  forsworn  by  sitting  down 
in  that  house,  nor  unless  he  go  out  of  the 
house,  and  again  enter  it.  xhis  is  upon 
a  iavourablc  construction. — Analogy  would 
suggest  that  the  vower  is  forsworn,  because 
the  cfi'ect  of  the  commencement  of  the  act 
and  of  its  continuance  is  one  and  the  same ; 
and  as  he  would  be  forsworn  by  the  com- 
mencement of  the  act,  so  he  is  oy  its  cun- 
tiniiance :  but  the  more  favourable  construc- 
tion is  that,  admitting  the  effect  of  the 
commencement  and  the  continuance  to  lie 
the  same,  yet  this  can  only  be  where  the  act 
is  of  such  a  nature  as  to  oe  capable  of  con- 
tinuance, which  the  entrance  into  a  place 
does  not  allow,  as  the  word  entrance  simpJy 
implies  passing  from  without  to  within. 

If  a  person  swear  that "  he  will  not  put  on 
a  particidar  garment,"  and  should  happen 
to  have  the  said  garment  upon  him  at  the 
very  time  of  his  so  swearing,  and  should 
fortnwith  take  it  ofiT,  he  is  not  forsworn. 
And  so  also  a  person  riding  upon  a  mule  [or 
other  beast]  if  he  takes  an  oath,  saying,  *'  I 
wiW  not  ride  upon  this  animal,"  ana  shoold 
forthwith  alight,  he  is  not  forsworn.    In  the 
same  manner,  a  person  residing  in  a  houAC, 
if  he  swear  that  **he  will  not  live  in  this 
house,*'  and  thereupon  begin  to  remove  out 
of  it,  he  is  not  forsworn. — Zififer  maintains, 
however,  that  the  swearer,  in  the  last  of 
these  instances,  is  forsworn,  as  the  circum- 
stance upon  wnich  the  violation  of  his  vow 
is  suspended  (namely,  his  residence  in  the 
house),  does  already  exist,  however  short  the 
time  may  be.    Our  doctors  argue  that  a  vow 
is  imposed  with  a  view  to  the  tulfilment  of  it, 
and  therefore,  that  in  the  present  instanct^, 
such  a  space  of  time  as  admits  of  the  fulfil- 
ment must  be  excepted  from  the  vow ;  and 
hence,  if  the  swearer  make  any  delay,  he 
is  forsworn,  becatise  such  acts  as  are  hero 
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nentioned  are  capable  of  continoancet  as  a 
nan  may,  with  propriety,  say,  **  I  rode  a 
wrhole  day,"  or  "I  wore  such  a  robe  for  a 
day  :"  contrary  to  the  act  of  entrance  ;  as  a 
man  could  not  say,  '*  I  entered  for  a  day :" 
and  the  possibility  of  continuance  in  such 
mcta  being  thus  proved,  it  follows  that  the 
effect  of  the  commencement  and  the  con- 
tinuanee  is  one  and  the  same : — but  if  the 
•wearer  should  here  purely  intend  the  com- 
mencement of  the  act,  and  say  that  his 
design  was  to  tow  that  "  he  would  not  ride 
again  "  (for  instance),  his  declaration  is  to 
be  credited,  as  his  words  admit  of  that  con- 
struction. 

If  a  man  make  a  vow,  saying,  "  I  will  not 
reside  in  this  house,"  and  he  should  himself 
kaye  the  house,  his  family  and  effects  still 
remaining  in  it,  although  he  may  have  no 
intention  of  returning  to  reside  there,  yet 
he  is  forsworn,  because  he  is  still  supposed 
to  be  an  inhabitant  of  that  house,  from  the 
circumstance  of  his  family  and  effects  con- 
tinuing therein ;  as  mercnants,  who  reside 
in  the  Bazaars  [that  is,  haye  shops  there!, 
say,  notwithstanding,  **  they  reside  in  such 
a  street,"  meaning  the  residence  of  their 
funilies. 

A  row  against  residing  in^  a  city  is  not 
broken  hy  the  vower'e  family  continuing 
there. — If  a  man  make  a  yow,  saying,  **I 
will  not  reside  in  this  city,''  and  he  go  forth 
from  it,  resolyinfir  not  to  return  thither, 
although  his  family  should  still  continue  to 
reside  there,  yet  he  is  not  forsworn,  and  his 
obsenrance  of  the  yow  does  not  depend  upon 
his  carrying  his  family  and  effects  out  of 
that  city,  according  to  what  is  recorded  from 
Aboo  Yoosaf,  because  (contrary  to  the  pre- 
ceding case)  he  is  then  no  longer  considered 
as  an  inhabitant  thereof  in  tne  customary 
acceptatit»n : — and  a  village  is  (in  the  Ra- 
wayet  Saheeh)  declared  to  be  tne  same  as 
a  city,  with  respect  to  this  rule. — Haneefa 
observes,  upon  the  preceding  case,  that  the 
removal  of  the  whole^  of  the  effects  firom  the 
house  is  necessary,  insomuch  that  if  even 
a  single  nail  of  the  vower's  property  be  left 
therein,  he  is  forsworn, — because,  as  his 
residence  in  ^at  house  was  understood  from 
the  whole  of  his  effects  being  there,  so  will 
it  still  be  understood  whilst  any  part  of  them 
remains  therein. — ^Aboo  Yoosaf  alleges  that 
the  removal  of  a  principal  part  of  them  is 
sufficient,  because  the  removal  of  the  whole  is 
sometimes  impracticable.  Mohammed  sa^s 
that  the  removal  of  such  quantity  only  is 
necessary,  as  might  be  sufficient  for  house- 
keeping, because  any  thing  beyond  that  is 
not  of  a  residentiary  nature  ;  and  the  learned 
have  afpreed  that  this  is  the  most  laudable 
distinction. — It  is  here  requisite  that  the 
swearer  remove  to  another  house,  without 
delay,  in  order  that  he  may  observe  his  vow; 
for  if  he  should  not  remove  into  another 
house,  but  into  the  street  or  a  mosque,  the 
learned  in  the  law  say  that  he  does  not  fulfil 
his  vow ;  liie  reason  of  which  is  that  if  a 
])erBon  were  to  remove  out  of  a  city  with  his 


family,  so  long  as  he  does  not  fix  upon 
another  place  of  abode,  his  first  residenoe 
remains  with  respect  to  prayer;*  whenoe. 
if  he  return  to  his  former  abode,  he  is  still 
accounted  an  inhabitant ;  and  the  same  holds 
good  in  the  present  case. 


CfHAPTER  V. 

OF  VOWS  BBSPECTINO  VAKIOXrS  ACTI0K8 ; 
STTCH  AS  COKING,  GOING,  BIDING,  AND 
80  FOBTH. 

An  evasion  of  a  vow  is  a  violation  of  it, — 
If  a  man  swear  that  he  will  not  go  out  of 
the  mosque,  and  afterwards  desire  another 
to  carry  him  forth  from  it,  and  the  other  do 
so,  he  is  forsworn,  because  an  act  performed 
by  the  direction  or  an^^  person  is  attributed 
to  the  director,  and  it  is  here,  therefore,  the 
same  as  if  he  had  mounted  a  beast,  and  rode 
out  upon  it :  but  if  another  person  were  to 
carry  him  out  of  the  mosque  by  compulsion, 
he  is  not  forsworn,  because  the  act  of  a 
person  compelling  cannot  be  attributed  to 
the  person  who  is  forcibly  compelled,  as  he 
gave  no  direction  in  it. — If,  moreover,  a 
person  should  carry  out  the  swearer  with  his 
will,  but  without  his  direction,  he  is  not 
forsworn  (according  to  the  Rawayet  Saheeh), 
because  his  removal  cannot  here  be  estab- 
lished, as  it  can  only  be  so  by  the  circum- 
stance of  his  directing  or  desirmg  it,  and  not 
by  his  will  alone ;  and  his  desire  or  direction 
do  not  appear. 

If  a  man  swear  that  he  will  not  go  forth 
[from  his  house]  except  to  a  funeral,  and  he 
afterwards  go  to  attend  the  funeral,  and  some 
other  business  should  then  occur  to  him,  and 
he  go  upon  that  business,  he  is  not  forsworn, 
because  the  act  of  going  to  the  funeral  V|S* 
excepted  from  his  vow,  and  his  motions  after 
that  are  not  forthgoings,  as  by  goin^  forth  W 
understood  removing  from  the  inside,  of  ^ 
house  to  the  outside.  .  '        • 

If  a  man  swear,  sayiuff,  "  I  will  not  .go 
forth  towards  Mecca,"  and  he  afterwards  go 
forth  with  a  design  of  going  to  Mecca,  and 
return,  he  is  forsworn;^  because  his  going 
forthwith  a  design  of  going  to  Mecca  (which 
is  the  condition)  is  nere  found,  since,  by 
going  forth  is  understood  removal  from  the 
mside  of  the  house  to  without,  which  has 
here  occurred.  But  if  he  should  have  sworn, 
saying,  **  I  will  not  come  to  Mecca,"  and 
he  afterwards  go  towards  Mecca,  and  return, 
he  is  not  forsworn,  nor  until  such  time  as  he 
actually  enters  Mecca,  because  coming  im- 
plies arriving,  and  that  has  not  taken  place. 
If  a  man  swear  also,  **that  he  will  not  go 

*  That  is,  he  is  supposed  to  be  included  in 
the  public  prayers  ofiered  up  in  the  mosques 
for  the  welfare  of  that  city  and  its  inhabi- 
tants. 
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towards  Mecca/*  some  lawyers  say  that  the 
case  will  bo  the  same  as  this  last  recited, 
^vhil8t  others  assert  that  it  corresponds  with 
the  prec<'dinj?  case ;  this  last,  however,  is  the 
more  approved  doctrine,  because  ^oing  im- 
plies removal,  and  arrival  is  not  necessary  to 
coustituti'  removal. 

An  undetermined  vow  of  performance  is 
not  violated  until  the  death  of  the  votver. — If 
a  man  make  a  vow  that  "  he  will  go  to 
Mecca,"  and  he  should  not  go  to  Mecca  during 
his  life,  he  is  forsworn:  but  he  will  not  be 
accounted  forsworn  until  after  his  death, 
because  whilst  life  remains  there  is  a  hope  of 
liis  fulfilling  his  vow. 

Vows  made  with  a  view  of  prevention, — If 
a  man  make  a  vow,  saying  to  his  wife,  **  if 
you  go  out  unless  by  my  permission,  you  are 
divorced,**  and  he  should  afterwards  once 
grant  such  x>crmission,  and  the  woman  go 
out  accordingly,  and  she^  should  again  go 
out  without  Tier  husband's  permission,  the 
consequence  of  his  vow  is  incurred  (that  is 
the  woman  becomes  divorced),  because  per- 
mission is  requisite  each  time  that  she  goes 
out,  as  he  excei>ted  from  his  vow  the  act  of 
her  going  out  with  his  permission,  and  any 
other  act  (»f  j^oingout  beyond  that  is  included 
in  the  inhibition,  wherefore  the  consequence 
is  induced  by  her  going  forth  without  his 
l)ermisi*ion.— If  the  vower  explain,  saying, 
**  I  intended  one  permission  only,"  his  decla- 
ration is  to  be  credited  in  a  religious  view, 
but  not  in  point  of  law,  because,  although 
his  words,  as  above,  are  capable  of  this 
construction,  yet  it  is  contrary  to  their  ap- 
parent tendency. 

Case  of  a  vow  expressed  generally,  hut 
restrictea,  in  its  sefise,  to  some  particular 
occasion. — If  a  woman  be  desirous  of  going 
out,  and  her  husband  say,  **if  you  go  out, 
you  are  divorced,"  and  she  thereupon  sit 
down,  and  afterwards  go  out,  the  conse- 
qaeifDe  is  not  induced,— that  is,  divorce  does 
n«t  tdke  place : — and  so  also,  if  a  man  be 
d«Bm>tis  of  beating  his  slave,  and  another 
v©w,  •  **  if  you  beat  him,  such  an  one  my 
dtlkve  If  free,"  and  the  man,  desisting  only 
for, a  momentary  space,  beat  his  slave,  the 
slave  of  the  other  person  does  not  become 
free.  The  reason  of  this  is  that  the  design 
of  the  speaker  in  what  he  vows  is  to  prevent 
that  going  forth  of  the  woman,  or  that  which 
(according  to  what  then  appears)  the  woman 
or  the  master  is  intent  upon  doing,  and  of 
course  the  vow  is  restricted  to  that  beating, 
or  that  going  forth,  as  the  foundation  of  the 
vow  resU  upon  what  appears  at  the  particular 
crisis.— This  species  ot  vow  is  termed  Yameen 
Fowr,  or  a  suaden  vow  :  and  Haneefa  is  the 
first  who  makes  any  mention  of  this  kind  of 
vow :  for  previously  vows  were  described  as 
of  two  species,  one  general  (as  where  a  man 
eays,-**l  will  not  do  so**)— and  the  other 
restricted  (as  where  a  man  says,  **  I  will  not 
do  so  this  aay") — but  Han^^efa  deduced  fr<»m 
these  a  third,  saving,  **the  third  sort  is  that 
which  is  c^nerui  with  respect  to  the  words, 
tot  rettrioted  with  respect  to  the  sense." 


If  a  man  invite  another  to  sit  down  and 
eat  breakfast  with  him,  and  the  other  make 
a  vow,  saying.  "  if  I  eat  breakfast  my  slave 
is  free,**  and  he  should  then  prooeed  to  his 
own  house,  and  there  eat  his  breakfast,  he 
does  not  incur  the  penalty  of  his  vow,  became 
what  he  said,  as  being  an  answer,  relates 
solely  to  the  speech  of  the  other  person,  and 
is   therefore  construed   as   regarding   thit 
breakfast  to  which  the  other  had  invited 
him.    But  if  the  person  thus  invited  wen 
to  answer,  **if  I  eat  breakfast  this  day  mj 
slave  is  free,'* — upon  his  breakfasting  either 
there  or  elsewhere  at  any  time  during  that 
day  the  penalty  is  incurred,  because  here  he 
has  superadded  to  his  reply  the  expression 
"  this  day,'*  and  hence  what  he  has  said  is 
rendered  a  separate  sentence  and  not  a  reply. 

If  a  man  swear  that  he  will  not  ride  upon 
the  beast  of  any  other  person,  and  he  should 
afterwards  ride  upon  a  horse,  the  propertj 
of  one  of  his  slaves,  who  is  a  Mazoon,  he  is 
not  forsworn  (according  to  Haneefa),  whether 
such  Mazoon  be  involved  in  debt  or  not.*— 
If  the  Mazoon,    however,  should   be  very 
much  involved  in  debt,  the  vower  is  for- 
sworn, although  he  should  not  intend  it,  as 
the  master,  m  such  case,  is  not  held  (by 
Haneefa)  to  be  possessed  of  any  property  in 
the  animal.    If,  on  the  contrary,  the  debts 
of  the  Mazoon  be   of  trifling  consequence 
only,  or  if  he  should  not  be  in  debt  at  all, 
the  master  is  not  forsworn,  where  he  does 
not  intend  it,  because  in  either  case,  he 
is   himself  the   virtual   proprietor   of  the 
animal : — ^but  the  animal  is  held  to  belong 
to  the  Mazoon,  both  in  the  eye  of  the  law, 
and  also  by  common  usage,  and  henoe  con- 
cerning his  belonfring  to  the  master  there  is 
no  doubt ;  wherefore  his  intention  in  the  act 
is  requisite.     Aboo  Yoosaf  says  that  he  is 
not  forsworn  in  any  of  those  cases,  unless 
he  be  so  intentionally,  because  whether  the 
animal  be  the  property  of  the  master  or  not 
is  dubious.    Mohammed,  on  the  other  hand, 
sajrs  that  he  is  forsworn,  although  he  be  so 
unintentionally,  since  the  animal  is  his  pro- 
perty, as  the  two  disciples  hold  that  debt  is 
in  no  respect  repugnant  to  a  slaye  being  the 
property  of  his  master.  « 


CHAPTEE  VI. 

OP  vows  WITH   BESPECT  TO  BATHTe  OR 
DBINKINO. 

Vows  with  respect  to  eating  dates, — If  a 
person  swear  that  *'  he  will  not  eat  of  such 
a  date-tree,'*  his  vow  relates  to  the  fruit  of 
that  tree  only,  because  he  has  referred  his 


*  Because  all  the  effects  of  his  slave  are 
virtually  his  own  property*  provided  the 
slave  be  not  involved  in  debt. 
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w  to  a  thin^  which  is  not  eatable,  namely, 
e  tree ;  wherefore  his  vow  is  metapho- 
!ali  J  taken  to  regrard  the  article  which  is 
e  product  of  the  tree,  namely,  the  dates ; 
id  the  subject  admits  the  metaphor,  as  the 
ite-tree  is  the  (^use  of  that  article  existin^ir- 
it  it  is  a  condition  that  the  dates  do  not 
idergo  any  change  by  a  new  operation ;  for 
he  were  to  drink  a  Nabbeeza  ior  infusion) 
■epared  from  these  dates,  or  juice  expressea 
om  them,  yet  he  would  not  be  forsworn. 
A  row  of  abstinence  from  anj/thing  is  not 
^oken  by  eating  that  thing  when  it  has  ac- 
tired  a  new  description. — If  a  man  swear 
lat  *'  he  will  not  eat  of  those  Boosrs  "  (half- 
:pe  dates),  and  should  afterwards  eat  of 
lem  when  they  have  become  ripe,  he  is  not 
>r8Wom ;  and  so  also,  if  he  should  swear 
liat  **he  will  not  eat  of  those  Ritbs"  (ripe 
atifs),  *'nor  drink  of  this  milk,"  ana  he 
fterwards  eat  of  these  mixed  together,  after 
le  Ritbs  shall  have  become  mellow  and  the 
lilk  coagulated ;  because  the  description  of 
alf-ripe  or  of  ripe  is  the  motive  for  the 
3w,  and  those  descriptions  are  no  longer 
>plicable ;  ^  and  in  the  same  manner,  the 
ilk  being  in  the  state  of  milk  is  the  motive 
'  the  TOW,  wherefore  the  vow  is  taken  re- 
meeting  it  in  that  state ;  milk,  moreover,  is 
inked  among  eatables,  wherefore  by  milk 
not  understood  any  thing  which  may  be 
"oduced  from  it.  It  is  otherwise  where  a 
an  vows  that  "  he  will  not  converse  with 
ich  an  infant,"  or  /'with  such  a  youth,*' 
id  he  converses  with  the  infant  after  he 
<x>me8  a  man,  or  with  the  youth  after  he 
IS  become  a<ered, — for  here  he  is  forsworn ; 
:oause  refraininj''  from  converse  with  a 
u<>dulman  is  forbidden  by  the  law,  whether 
.' h  Mussulman  be  an  infant  or  a  youth; 
-nix-  the  descriptions  of  infancy  or  adol- 
'A-nce  are  not  regarded,  in  the  eye  of  the 
w,  as  motives  of  the  vow;  consequently 
le  vow  is  understood  to  respect  such  a  per- 
»n  ;  and  the  vower  is  accordingly  forsworn 

he  converse  with  that  person  after  he 
rrives  at  years  of  maturity. 

Or  denomination, — If  a  person  swear  that 
he  will  not  eat  of  such  a  kid,"  and  he 
loiild  eat  thereof  after  the  said  kid  shall 
a\e  become  a  goat,  he  is  forsworn,  because 
;ie  description  of  kid,  in  such  an  animal,  is 
ot  the  motive  of  the  vow,  since  a  person 
ho  avoids  eating  the  flesh  of  kids,  still 
ture  avoids  eating  the  flesh  of  goats. 
If  a  man  make  a  vow  that  **  he  will  not 
It  Bo»)>rs  (unripe  dates),  and  should  after- 
ards  eat  Kitbs  (ri^  dates),  he  wiU  not  be 
^rswom,  because  Kitbs  are  not  Boosrs. 
If  a  F»erson  make  a  vow  that  **  he  will  not 
It  Kitbs  or  Boosrs,"  and  he  should  after- 
'ard»  eat  Mozennibs  (dates  which  are  begin - 
ing  to  ripen),  he  is  forsworn,  according  to 
[aneefa.  The  two  disciples  say  that  he  is 
ot  forsworn  by  eating  Boosr-Mozennibs,  in 
case  where  he  may  have  sworn  not  to  eat 
ibis ;  neither  does  he  violate  his  vow  by 
iting  Eitb-Mozennibs,  in  a  case  where  he 
■a  made  a  vow  against  eating  Boosts  ;  be- 


cause Ritb-Mozennibs  are  termed  Ritbs,  and 
Boosr-Mozennibs  are  termed  Boosrs.  Thus 
it  is  the  same  as  if  a  man  were  to  make  a 
vow  with  respect  to  buying ; — that  is,  if  a 
man  were  to  swear  that  ho  will  not  this  day 
buy  Ritbs  (or  ripe  dates),  and  he  should 
afterwards  on  that  same  day  purchase 
Mozennibs  (or  half-ripe  dates),  he  is  not 
forsworn ;  and  so  in  this  case  likewise.  The 
anniment  of  Haneefa  on  this  point  is  that 
Ritb-Mozennibs  are  such  as  rather  incline 
to  Boosrs,  and  Boosr-Mozennibs  are  the  re- 
verse—(that  is,  such  as  rather  approach  to 
Ritbs),  wherefore  eating  either  of  those  is 
eating  Boosrs  or  Ritbs,  and  the  vow  regards 
one  or  other  of  them  :— ^contrary  to  the  case 
of  buying,  as  the  buying  relates  to  every 
species,  wherefore  the  inferior  species  is  a 
dependant  of  the  superior. 

If  a  man  vow  that  *'  he  vrill  not  buy  any 
ripe  dates,''  and  he  should  afterwards  pur- 
chase a  cluster  of  unripe  dates,  among  which 
there  may  chance  to  be  some  ripe,  he  is  not 
forsworn ;  because  the  purchase  relates  to 
the  whole,  and  the  smaller  quantity  is  a 
dependant  of  the  greater ;  but,  if  the  vow 
were  made  with  respect  to  eating,  he  is  for- 
sworn, because  the  eating  of  them  relates  to 
from  time  to  time,  wherefore  the  vow  regards 
every  one  of  them.  This  case  is  therefore 
the  same  as  if  a  man  were  to  vow  that  he 
would  not  purchase  any  barley,  and  he  should 
afterwards  buy  wheat,  having  among  it  some 
grains  of  barley,  in  which  case  he  is  not  for- 
sworn ;  but  if  he  should  vow  that  he  would 
not  eat  any  barley,  and  he  should  afterwards 
eat  wheat,  among  which  are  some  grains  of 
barley,  he  is  forsworn,  for  the  reason  here 
stated. 

If  a  man  vow  that  **  he  will  not  eat  flesh,'' 
and  he  should  afterwards  eat  the  flesh  of 
lish,  he  is  not  forsworn,  on  a  favourable  don- 
struetion  of  the  law.  Analogy  would  sug- 
gest that  he  is  forsworn,  because. the  m^a| 
of  fish  is  termed  flesh,  and  so  it  is  denomi*'' 
nated  in  the  Koran ;  but  the  reason  for  the 
more  favourable  construction  of  the  law  ii ' 
that  the  meat  of  fish  is  only  termed  deslf 
metaphoricallv,  as  flesh  is  produced  froni 
blood,  and  there  is  no  blood  in  fish,  on 
account  of  their  inhabiting  the  water.  If 
the  vower,  on  the  contrary,  were  to  eat  of 
the  flesh  of  a  hog  or  a  man,  he  would  be 
forsworn,  because  that  is  actually  flesh, 
although  the  use  of  it  be  forbidden,  and  a 
vow  is  sometimes  made  with  respect  to  for- 
bidden things;  and  in  like  manner  he  is 
forsworn  if  he  were  to  cat  of  the  liver  or 
the  paunch  of  any  animal,  because  that  is 
in  reality  flesh,  as  being  produced  from 
blood,  and  is,  moreover,  used  in  tlie  same 
manner  as  flesh.  Some  say  that,  in  our 
times,  the  vower  is  not  forsworn  by  eating 
of  liver  or  paunch,  as  these  articles  are  not 
among  us  accounted  flesh. 

If  a  person  swear  that  **  he  will  not  eat  op 
buy  fat**  (that  is  tallow),  he  is  not  forsworn 
by  eating  or  purchasing  fat,  unless  it  be  the 
fat  or  tallow  of  the  belly.     The  two  dis- 
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ciplcB  allef^e  that  the  swearer  would  violate 
Ills  vow  by  purchasiDg  or  eatinf^  the  fat  of 
the  back)  because  the  peculiar  (quality  of 
tallow,  whieh  iH  melt  in  )^  in  tlie  lire,  exists 
in  this  species,  as  well  as  in  that  of  the 
Ix'Uy.  The  arg^ument  of  Hanoefa  is  that 
the  fat  of  tlie  back  is  in  reality  flesh,  as 
beinjf  produced  from  blood ;  and  it  is,  more- 
over, used  as  liesh,  and  thence  the  flesh 
derives  its  value  and  ^roodness;  for  which 
reason  a  person  eating:  it  would  violate  his 
vow,  where  ho  had  sworn  not  to  eat  flesh, 
and  is  not  forsworn  by  sellinfr  the  fat  of  the 
buck,  where  he  had  sworn  that  **  he  would 
not  sell  fat.*'  Some  allege  that  this  difle- 
rence  subtiists  only  where  the  vower  has 
fiwom  conceniinf^  fat,  but  not  where  he  has 
sworn  concerning:  tallow,  as  that  is  never 
usi'd  in  the  way  of  flesh. 

If  a  man  make  a  vow  that  **  he  will  neither 
eat  nor  buy  flesh  or  fat,*'  and  he  should 
afterwards  either  eat  or  purchase  the  fat 
tail  of  a  shoop,  yet  he  is  not  forsworn,  be- 
cause this  part  is  altojrether  distinct  from 
both  flesh  and  fat,  as  not  beinfc  used  for  the 
same  purpose  as  cither  of  theni. 

If  a  man  swear  that  '*  he  will  not  cat  of 
this  wheat,"  he  does  not  violate  his  vow, 
unless  he  chew  it;  and  if  he  should  eat 
bread  made  of  the  wheat,  he  is  not  forsworn, 
according:  to  Henecfa. — The  two  disciples 
maintain  that  by  eating  the  said  bread  he  is 
forsworn,  since  by  the  terms  of  the  vow  is 
also  understood  whcaten  bread,  according  to 
common  usage. — The  argument  of  Haneefa 
is  that,  the  eating  of  wheat  is  a  thing  actu- 
ally practised,  as  men  eat  wheat  boiled  and 
dressed  in  other  modes,  and  the  literal 
aeoeption  must  (according  to  its  teriets) 
always  be  preferred  to  the  metaphorical, 
although  that  be  sanctioned  bv  custom. — If 
the  swearer  should  chew  the  wheat,  the  two 
disciples  coincide  in  opinion  with  our  doctors, 
that  he  is  forsworn ;  and  this  is  approved, 
■ince  the  eating  of  the  wheat  comprehends 
the  chewing  of  it,  in  the  common  form  of 
Metonymy,  as  where  a  man  vows  that  he 
will  not  set  his  foot  in  the  house  of  such  a 
person,  and  afterwards  enters  that  house,  in 
which  case  he  is  forsworn,  whether  he  rides 
into  the  house,  or  goes  in  on  foot. 

If  a  man  make  a  vow,  saying,  '*  I  will  not 
eat  of  this  flour,"  and  he  should  afterwards 
eat  bread  made  thereof,  he  is  forsworn :  be- 
cause flour  is  not  eaten  in  its  simple  state, 
and  hence  it  is  construed  to  mean  such 
articles  of  food  as  are  prepared  from  it. — If. 
on  the  contrary,  he  were  to  eat  the  actual 
flour,  he  is  not  forsworn ;  and  this  is  ap- 
proved ;  because  here  it  is  certain  that  the 
words  were  intended  in  their  metonymical 
sense,  and  with  that  sense  the  eating  of 
flour  in  its  simple  state  does  not  accord. 

If  a  person  swear  that  **  he  will  not  eat 
bread,"  by  this  is  to  be  understood,  such 
bread  as  is  commonly  eaten  in  that  place  ; 
and  this  is,  in  general,  either  wheaten  or 
b«rl«7  bread,  one  or  other  of  which  is  almost 
■aircntlly   ued.     If,   aLso,  the  swearer 


should  eat  walnut  or  almond  bread  in  Irak* 
he  is  not  forsworn ;  becMose  such  bread  ii  * 
not  common  in  that  re^on  ;  whereas,  if  he 
were  to  eat  such  bread  m  Tabristant,  or  asj 
other  place  where  it  is  the  usual  diet,  ht 
would  violate  his  vow. 

If  a  nerson  swear  that  "be  will  not  ett 
Sliawa  ^  (or  stew),  then  the  oath  relates  to 
the  flesh  of  the  stew,  and  not  to  the  ve^ 
tables  or  eggs  that  may  be  mixed  with  it: 
because  the  term  Shawa  means  the  meat  of 
the  stew,  and  is  therefore  to  be  construed  in 
its  literal  meaning,  unless  where  the  swetrer 
may  have  intended  by  the  word  Sham  to 
express  and  include  the  above-mentioiied 
articles  also,  when  the  abstinence  ooj^  to 
be  conformable  to  the  intention. 

If  a  person  swear  that  "  he  will  not  ett 
Tabbeekh "  (or  boiled  meat),  bis  vow  re- 
spects boiled  flesh,  t    This  proceeds  upon  a 
favourable  construction  of  the  law,  aoooxd* 
ing  to  general  usage ;  and  the  ground  of  it  Ui 
that  the  unrestricted  sense  of  Tabbeekh  can* 
not  be  admitted  on  account  that  this  wooli 
preclude  the  vower  from  the  use  both  of 
food  and   of  medicine,  which   is   not  Idi 
design.    The  term  Tabbeekh.  therefore,  if 
here   construed   to    mean    the   particiuir 
thing   usually   understood  by  it    (namelT, 
flesh  cooked  in  water),  unless   where  us 
intention  of  the  vower  may  have  extended 
farther,  as  if  he  wero  to  declare  that  iie 
meant  thereby  every  species  of  boiled  pro- 
visions,— ^for  here  this  declaration  is  to  be 
credited,  since  this  is  a  violence  to  himael& 
and  a  man  is  enipowered  to  inflict  penalties 
upon  himself.    If,  moreover,  in  tnis  case, 
the  vower  were  to  sup  of  the  broth  of  flesh- 
meat  he  is  forsworn,  because  it  partakes  of 
the  quality  of  flesh,  and  broth  is  idso  termed 
Tabbeekh,  wherefore  he  would  be  forsworn, 
"  as  having  eaten  Tabbeekh." 

If  a  person  vow  that  "  he  will  not  eat  any 
Has"  [head],  by  this  is  to  be  understood  tlie 
head  of  an  animal,  as  usually  prcpoied  for 
cookery,  and  exposed  to  sale. — ^It  is  wiittoi 
in  the  Jama  Sagheer,  that  if  a  person  swear 
that  he  will  not  eat  Kas,  by  this  is  under- 
stood tbe  heads  of  cows,  bullocks,  and  goats, 
according  to  Haneefa;— but  that  the  two 
disciples  hold  it  restricted  to  the  beads  d 
goats. — This  diversity  of  opinion,  however, 
arises  solely  from  the  difference  of  times; 
for  in  the  time  of  Haneefa  the  word  Bas  was 
used  to  express  the  heads  of  both  kinds ;  hut 
in  the  time  of  the  two  disciples,  the  heads  of 

*  A  division  of  Persia :  the  ancient 
Chaldea. 

t  A  province  in  upper  Persia :  the  ancient 
Hyrcania. 

X  Tabbeekh  literally  means  boiled;  in 
common  usage  it  signifies  boiled  flesh ;  but 
according  to  its  literal  meaning,  the  term 
might  equally  well  be  applied  to  any  other 
food. — This  whole  case  toms  upon  the 
express  and  generally  aooefited  wi^i^ninfy  (^ 
the  word. 
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nly  ;  and  in  our  times,  decrees  are 
Acoordingr  to  whatever  may  be  ous- 
in  conformity  with  general  usag^,  as 
ioned  in  the  abridgment  of  Eadooree. 
person  vow  that  **he  will  not  eat 
,'  *  and  he  should  afterwards  eat  of 
«  citrons^  dates,  pomegranates,  or 
«r8,  he  IS  not  forsworn ;  but  if  he 
eat  apples,  melons,  or  apricots,  he 
i  his  vow. — This  is  according  to 
%, — The  two  disciples  say  that  he  is 
rswom  if  he  eat  oranges,  dates,  or 
In  short,  Fakiha  is  a  term  used  to 
things  introduced  as  a  delicacy  be- 
after  meals  (that  is,  such  things  as 
HLged  in  as  a  delicacy  over  and  above 
nmon  food);  and  it  is  the  same 
r  the  fruit  of  which  it  is  composed 
I,  or  in  the  natural  state,  provided  it 
indulged  in,  in  both  ways  (for  the 
would  not  be  forsworn  by  eating 
elons,  which  it  is  not  common  to  use 
perfluous  delicacy),  and  this  is  the 
ith  apples,  melons,  and  apricots, 
re  he  would  be  forsworn  by  eating 
but  it  is  not  the  case  with  cucumbers 
ons,  as  these  are  considered  merely 
:able8  in  buying  and  selling,  and  also 
x;— in  buying  and  selling,  as  they 
by  green- sellers ; — and  in  eating,  as 
S  at  the  time  of  meals,  set  along^  with 
rge tables ;  wherefore  the  vower  is  not 
1  by  eating  cucumbers  or  citrons, 
espect^  however,  to  oranges,  dates, 
ons,  there  is  a  difference  of  opinion, 
e  mentioned  ;— for  the  two  disciples 
Q  that  by  eating  of  those  the  vower 
om,  as  the  description  of  Fakiha  is 
)le  to  them,  since  they  are  the  most 
ill  delicacies,  and  a  higher  treat  than 
er  :  but  he  is  not  forsworn,  according 
?efa,  because  oranges  and  dates  are 
8  food,  and  men  eat  citrons  also  as 
cine;  wherefore  the  description  of 
is  incomph'te,  since  they  are  used 
support  of  life ;  and  hence  it  is  that 
"ied  they  are  used  in  cookery. 
pers')n  vow  that  **  he  will  not  eat 
by  this  is  to  be  understood  any  thing 
is  usually  eaten  in  bread ;  thus 
are  not  considered  as  Idam,  whereas 
lupposed  to  come  under  the  denomi- 
— Tnis  is  according  to  Haneefa  and 
oosaf:  but  Imam  Mohammed  says 
atever  is  most  commonly  eaten  along 
ead  is  to  be  regarded  as  Idam  (and 
also  an  opinion  recorded  from  Aboo 
to  this  effect),  because  Idam  is 
from  Mowademit,  or  congeniality, 
jh  articles  are  usually  eaten  with 
s  are  agreeable  and  congenial  thereto, 
simple  flesh,  fowls,  and  so  forth. — 


;iha  is  said,  in  the  lexicons,  to  mean 
t  in  reality  means  any  superfluous 
r  which  does  not  come  under  the 
lation  of  food,  and  this  generally 
of  fruit. 


The  argument  of  Haneefa  herein  ia  that 
Idam  implies  that  which  is  eaten  as  a  de- 
pendant, and  dependancy  is  actually  found 
m  a  case  of  admixture  where  it  stands  in 
the  place  of  bread ;  and  it  virtually  exists 
where  the  article  used  is  of  such  a  nature  as 
never  to  be  eaten  alone.  With  respect  to  what 
Aboo  Yoosaf  alleges  of  Idam  being  derived 
from  Mowademit,  or  congeniality,  it  may  be 
replied  that  such  congeniality  is  completely 
found  in  admixture : — and  vinegar,  or  other 
similar  fluids,  are  never  eaten  alone,  but 
mixed  with  bread  or  other  food;  and  salt, 
also,  is  not  usually  eaten  alone  ;  and  it, 
moreover,  is  liable  to  melt ;  wherefore  it  is 
a  dependant  (contrary  to  the  case  of  flesh, 
and  other  corresponding  substances,  which 
are  frequently  eaten  alone) : — and  hence,  by 
eating  these,  the  vower  is  not  forsworn, 
unless  where  he  intends  such  articles  in  his 
vow,  for  this  is  a  violence  to  himself,  and  a 
man  is  empowered  to  inflict  penalties  upon 
himself.  It  is  to  be  observed  that  oranges 
and  dates  are  not  considered  as  Idam :  this 
is  approved. 

If  a  person  make  a  vow  that  "  he  will  not 
eat  Ghadd''  [dinner],  by  this  is  understood 
eating  at  any  time  from  daybreak  till  noon ; 
as  by  Asha  [supper],  is  understood  what 
is  eaten  between  meridian  prayer  and 
midnight,  because  any  time  after  the  sun's 
declination  from  the  meridian  is  the  time  of 
Asha.  Some  assert  that  this  was  the  distinc- 
tion among  the  ancients ;  but  that  with  the 
modems  the  time  of  Asha  is  from  afternoon 
prayer  ;  and  the  morning  meal  is  that  which 
may  be  eaten  between  midnight  and  day- 
break, because  the  morning  is  from  midnight 
until  daybreak. — It  is  to  be  observed  that 
where  a  person  makes  a  vow  against  eating 
dinner  or  supper,  a  full  and  entire  meal  is 
to  be  understood  of  either,  such  as  is  custo- 
mary :  this  will,  of  course,  be  regulated  by 
the  usual  quantity  of  those  meals  in  different 
countries  respectively ;  but,  to  violate  the 
vow,  more  than  half  the  usual  quantity  most 
be  eaten. 

If  a  man  make  avow,  saying,  **  if  I  clothe 
myself,*  or  eat,  or  drink,  my  slave  is  free," 
and  he  should  explain  his  intention,  in  the 
first  of  these  articles,  to  regard  a  particular 
kind  of  cloth  only,  his  declaration  is  not  to 
be  credited  either  with  respect  to  a  decree  of 
the  Kazee,  or  in  a  religious  view  (and  the 
same  is  to  be  observed  with  respect  to  the 
two  other  articles  of  eating  and  drinking); 
because  intention  is  not  approved  unless  it 
be  expressed,  and  the  clotn,  or  so  forth,  are 
not  mentioned  in  the  vow. — If  a  man,  also, 
were  to  make  a  vow,  saying,  "  if  I  put  on  a 
robe,"  or  **eat  food,"  or  **  drink  wine, — my 
slave  is  free,"  and  he  afterwards  say  that 
he  meant  this  robe  and  not  that  robe,  or  so 
forth,  his  declaration  is  not  to  be  credited  in 
point  of  law :  but  it  is  credited  in  a  religious 
view,  because  the  words  robe,  food,  and  wine, 
are  here  mentioned ;  but  yet  an  intention  of 
discrimination  with  respect  to  them  contra- 
dicts appearances,  wherefore  his  declaratioii 
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is  not  to  ho  credited  as  far  as  rejjards  a  decree  1  of  the  vow  valid,  since,  if  the  orij^nal  act  he 
of  tlio  Kazfi'.*  I  l>riif'tio:i])lL',  how  cau  the  vow  be  takeasoai 

I  'nu'fi  n'»}n'ctin(j  driuhhuj  out  of  a  fountain  to  jrivf  occasion  for  a  suhstituto  ? — and  htnce 
or  rt'fisvf.—iv  a  ]ktsoii  wcit.'  to  iiiaki.!  a  vow  '  it  is  that  a  Yami.-<'U  Ghanioos  Cor  false  oati 
that  *'he  would  not  drink  out  of  such  a  |  made  nsportinir  a  thinjr  alrt-ady  past;  can- 
fountain,'*  and  at'ttrwards  lilt  water  out  of  nut  ho  taken  in  such  a  manner  as  to  ot-easiim 
the  fountain  in  a  eup,  and  drink,  hr  is  nut  |  uxpialion.— If,  moreover,  in  the  case  now 
forsworn, — nor  unless  he  lift  it  with  his  !  undtr  oonsiderutiou,  the  words  **thisdaT" 
moutli  [that  is,  drink  it  without  a  vijssrl],  |  should  not  liave  heen  mentioned,  but  the 
in  which  ease  he  would  he  forsworn.  -The  vow  be  creneral,  asif  theman  had  said,  "ifl 
two  disciples  say  he  is  forsworn  if  he  drink  I  drink  not  of  the  water  in  this  vessel,  mynrife 
it  out  of  a  cu]),  as  this  is  the  usual  mode  of!  is  divorced,"  and  there  hhould  happen  to  be 
drinking'.  ll:ineefa*s  arguments  are  deduced  ;  no  water  in  the  vessel,  he  is  not  forrjwora. 
from  the  Arabic.  ^  I  aeeordinpr  to  Hanecfa  and  Mohammed:  but 

If  a  man  niak(^  a  vow,  sayincr,  "  I  will  not  I  with  Aboo  Yoosaf  lie  is  forsworn,  uiwntk 
drink  of  the  water  of  such  a  h|untain,"  and  ,  instant. — liut  if  there  he  water  in  the  cup  at 
afterwards  drink  the  water  of  the  fountnin  j  thr-  time  of  speakinjr,  and  it  be  spilh-d  U^fore 
out  of  a  ves>el,  he  is  forsworn,  because  the  ■  niirht,the  vower  is  forsworn,  aeeordimjtoaO 
water  of  the  fountain,  after  beinij  taken  up  i  our  doctors. — Aboo  Yoosaf  makes  a  dihtino- 
and  drank,  is  still  referred  to  the  fountain,  tion  between  an  unrostiieted  and  a Kstricttd 
which  is  the  condition;  he  is  therefore  for-  case;  for  he  says  that,  in  the  restricted  cas*, 
sworn  as  much  as  if  he  were  to  drink  water  j  the  vow«;ris  forsworn  after  the  day  is  cLwfd; 
out  of  a  stream  which  runs  from  the  foun-  ;  hut,  in  the  unre>tricted  case,  he  is  forsworn  the 
tain.  j  instant  he  ceases  from  speaking: ;  the  rtas?n 

If  a  man  make  a  vow,  sayintr,  "if  1  do  not  of  which  distinction  is  that,  as  the  spi-cifi- 
driuk,  this  day,  of  the  Avater  which  is  in  this  .  catiim  of  a  time  is  made  for  the  puqwse  yf 
vessel,  my  wife  is  divorced,"  and  it  shoidd  so  extenti(»n,  the  act  does  not  become  ahsolulely 
liappen  that  there  is  no  water  in  it,  he  is  not  |  incumbent  until  the  last  instant  of  the  tim-: 
foi-swoni ;  and  so  also  (aeeordinj?  to  Hanecfa  ■  and  hence  the  vower  is  not  forsworn  until 
and  Mohammed)  if  there  be  water  in  the  then  ;  but  in  the  imrestrieted  ease,  the  fultii- 
vessel,  and  it  should  cliance  to  be  8])illed  ment  is  inciim))ent  «m  the  instant  the  ptTSna 
before  the  night  of  that  day,  Aboo  Yoi>saf  ceases  from  speaking,  which,  beinjr  inii",!;- 
saj's  that  he  is  forsworn,  m  either  case,  !  slide,  the  vower  is  forsworn  on  the  instant, 
upon  tlie  close  of  that  day  ;— and  the  same  — IfaiuH-fa  and  Imam  Mohammed  alsvi  luab 
dirtcrence  of  opinii)n  subsists  where  a  man  a  distinction  between  the  restricted  and  the 
maki>s  a  vow  to  (Jon  (that  is,  where  he  siay.>,  unrestricted  case  :  for  they  say  that  whtTt 
*'  by  Oui)  1  will  drink  <d"  the  water  which  is  the  vow  is  general,  and  there  is  water  in  tho 
in  tins  cup  this  day) ;  for  it  is  u  rule  with  ■  vessel,  and  it  happens  to  be  spilled,  the  vower 
AIkh)  Yoosaf  that  the  ])i>^sibility  of  fulfill-  is  forsworn ;  but  not  where  the  vow  i*  n- 
iny:  the  vow  is  not  a  condition,  either  of  tlie  j  stricted  ;  the  reason  of  which  distinction  is 
obli^ration  of  tlu*  vow,  or  of  its  continuance;  that,  in  the  unrestricted  castN  the  fullilmenl 
— whereas,  accordinf?  to  Hanecfa  and  i  is  incumbent  on  the  instant  the  person  ceai** 
Mohammed,  the  possibility  of  fullilment  is  a  i  from  sneaking: ;  and  the  futilmcnt  being 
condition  of  the  obligation  of  the  vow,  and  dcfi.atea,  by  the  tliinj?  no  longer  remainiiii:, 
also  of  it<i  continuance,  because  a  vow  is  I  respecting:  which  the  vow  was  taken,  the 
taken  'yith  a  view  to  its  aceouijdishmcnt,  ■  vower  is  forsworn,  because  the  thing  vowdl 
and  it  is  therefore  rc(iuisite  that  the  aceom- '  is  in  this  case  defeated  subsequently  to  the 
pli:>hment  be  p()ssible  and  conci.ivable,  so  as  i  time  when  fullilment  was  incumbent;  in  the 
to  be  ohlijratorv. — The  arjrinnent  of  Abix) '  same  manner  as  if  the  vower  should  happen 
Yoosaf  is,  thatalthou^rh  the  accom]dishment  to  die,  and  the  water  remain  in  the  cup,  in 
of  the  vow  be  impossible,  yet  its  substitute 
(namely,  cx])iatiou)  is  iwssible,  wherefore 
such  a  vow  may  be  lawfull  v  taken,  inasmuch 


as  it  is  the  occasion  of  ex])iation :  but  to  this 
we  reply  that  it  is  requisite  that  the  original 
act  bo  practicable,  so  as  to  render  the  taking 


•  That  IB,  if  a  man,  having  made  such  a 
▼ow,  were  afterwards  to  iM?rform  any  of  the 
acts  thorein  Bpecitied,  pleadini?  that  he  made 
hiB  vow  under  a  restrictive  intention,  and 
tiiat  tlio  articles  ho  has  eaten  or  drank,  or  the 
rob«  ho ' 
therofrom 
deolaratiu 

Kaiee  (who  oan  judgo  only  fr<.)m  appear- 
anoes)  muat  decree  tne  emancipation  of  the 
dftTe. 


which  case  he  would  be  forsworn: — but, 
where  the  vow  is  restricted,  the  accomplish- 
ment is  not  absolutely  ineuml>ent,  until  the 
;  last  instant  of  the  time  specitied  ;  but  the 
accomplishment  is  then  impossible,  beeau!»e 
the  water,  which  was  the  subject  of  it,  ni> 
longer^  remains  ;  and  where  the  accomplisli- 
mcnt  is  no  longer  possible,  it  is  not  incum- 
bent ;  wherefore  the  vow  becomes  null,  as 
much  as  if  there  were  no  water  whatever  in 
the  ve8S<d. 

A  vow  made  rvsj^ccting  an  absolute  iwfp*.;*- 
aihi/if//  is  hi!  Ill  a  If  t'infafe(htj>on  the  instnnf.— 


gold,"  this  constitutes  a  vow,*  and  the  vowi-r 
*Arab.  Yoonakido-al-Y'ameeno,  the  vow 
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fortliwith  forsworn. — Ziffer  says  that  this 
es  not  constitute  a  tow,  since  ascending  to 
aTen,  or  taming  stone  into  gold,  are  im- 
BCticable,  in  the  usual  nature  of  things, 
A  therefore  are  the  same  as  things  actually 
ipossible. — The  argument  of  our  doctors  is, 
At  the  fulfilment  is  here  actnalljr  nrac- 
cable,  because  it  certainly  is  possible  to 
leend  to  heaven,  as  we  know  that  the  angels 
r  Gob  ascend  the  skies :  and  in  the  same 
lanner  it  is  possible  that  a  stone  may  be 
myerted  into  gold  by  the  Almighty  exerting 
is  power  for  that  purpose :  now  the  thing 
owed  being  possible,  the  vow  is  contracted 
0  far  as  to  give  occasion  for  expiation ;  and 
he  vower  ia  forthwith  forsworn,  because  of 
diinability ,  in  the  ordinary  nature  of  things, 
D  execute  the  thing  which  he  has  under- 
iken ;  in  the  same  manner  as  if  a  vower 
nte  to  die  before  the  accomplishment  of  his 
^vWt  in  which  case  he  would  be  forsworn, 
ihhough  it  be  possible  that  he  may  yet 
e  restored  to  life :  contrary  to  the  case 
f  the  vessel  of  water,  because  the  drinking 
f  the  water  undertaken  to  be  drank  is  not 
otrible  in  either  of  those  cases,  and  there- 
re  the  Yow  is  nulL 


CHAPTEE  Vn. 

•  VOWB  WITH    KESPECT  TO  BPSAKHTO  AND 
COirVEKSIWG. 

A  raw  against  8j>eakina  to  such  a  person 
violated  oy  speaking  to  him  within  hearing 
stance^  although  he  be  asleep. — If  a  person 
^e  a  vow,  saying,  '*  1  will  not  speak  to 
\ch  an  one,"  andf  he  should  afterwards 
teak  to  that  person  while  asleep,  from 
ich  a  distance  as  may  be  within  his  hearing, 
i  is  forsworn ;  because  he  has  spoken  to 
lat  person,  and  the  words  have  reached 
is  ears ;  although,  in  consequence  of  being 
deep,  he  may  not  have  heard  them,  and  it 

therefore  the  same  as  if  he  had  called  to 
tat  person  from  a  place  within  his  hearing, 
id  tne  person  be  not  sensible  of  his  address- 
g  him  through  inattention.  In  some  pas- 
ges  of   the  Mabsoot  it  is    said    that   it 

conditional  to  the  violation  of  the  vow 
at  the  person  sleeping  be  awaked  by  the 
Olds  spoken  (and  in  this  opinion  our 
actors  coincide):  because,  if  ne  be  not 
rakened^  it  is  the  same  as  if  the  speaker 
id  callea  to  him  from  a  place  so  distant  as 
>t  to  be  within  hearing,  in  which  case  he 
ould  not  be  forsworn,  and  so  here  likewise. 
Qise  in  which  the  violation  of  the  vow  de- 
mds  upon  the  meaning  of  thS  terms  used  in 
— If  a  man  make  a  vow  that,  "  he  will 


contracted ;  that  is  to  say,  is  valid  in  its 
feet,  and  binding  upon  the  vower.  The 
rprewion,  as  above,  is  preferred  by  the 
inslatoT,  as 'being  more  fainiliar  to  an 
igliah  reader. 


not  speak  to  such  an  one  without  his  per- 
mission,'' and  the  person  mentioned  should 
permit  him  to  speak  accordingly,  but  the 
vower  be  not  certified  thereof  until  after  he 
shall  have  spoken  to  him,  he  is  forsworn : 
because  the  term  Izn  [permission]  is  derivea 
from  the  word  Azan,  which  signifies  indica- 
tion ;  or  if  it  signifies  a  thing  received  by  the 
ears,  which  can  only  be  done  by  hearing, 
Aboo  Yoosaf  says  that  he  is  not  forsworn, 
because  Izn  signifies  licence,  which  is  fully 
understood  by  tacit  consent  alone ;  that  is 
(like  the  will),  it  does  not  depend  upon  any- 
thing else :  for  instance,  if  one  were  to  swear 
that  **  he  would  not  speak  to  such  a  person 
without  his  will,''  and  the  person  should 
will  his  speaking  to  fdm,  but  the  vower  be 
not  certified  thereof  until  after  he  has  spoken, 
yet  he  is  not  forsworn,  because  the  will  is 
fully  established  by  the  person  being  merely 
willing,  and  does  not  depend  upon  anything 
else.  But  to  this  we  reply  that  the  will  is 
merely  an  act  of  the  mind,  whereas  Izn  is 
not  merely  so,  for  the  reasons  above  stated. 

Case  of  a  vow  against  conversing  with  a 
person  for  a  specified  time. — If  a  person 
make  a  vow,  saying,  "  I  will  not  speak  to 
such  an  one  for  a  month,"  it  is  to  be  under- 
stood from  the  time  of  making  such  vow, 
because  if  he  were  not  to  mention  the  words 
for  a  m^nth,  the  vow  would  take  place  as  a 
perpetual  relinquishment  of  converse  with 
the  person  mentioned;  the  mention  of  a 
month,  therefore,  is  for  the  purpose  of  ex- 
cluding from  the  vow  anything  beyond  one 
month,  and  hence  that  which  is  connected 
with  the  vow  must  be  included  in  the  vow, 
from  the  argument  of  the  state  in  which  it  is 
pronounced,  as  being  a  state  of  anger,  since 
the  reason  for  the  observance  of  the  vow  is 
the  anger  which  occurs  to  the  vower  at  that 
instant,  for  which  reason  converse  with  the 
person  mentioned  is  prevented  from  that 
instant.  It  would  be  otherwise  if  a  man 
should  say,  **  by  God  I  will  fast  for  a  month,'' 
because,  if  the  words  **  for  a  month/'  Vere 
not  mentioned,  yet  the  vow  would'not  take 
place  as  inducing  a  perpetual  fast;  the 
mention  of  a  month,  therefore,  is  merely  for 
the  purjwse  of  restricting  the  fast  to  a  month; 
and  as  the  month  is  indefinite,  and  not  speci- 
fied, the  specification  of  it  is  left  to  the  vower. 

Repetition  of  prat/er,  8fc.^  at  the  stated 
seasons^  does  not  violate  a  vow  of  silence. — 
If  a  man  make  a  vow  that  **ne  will  not 
speak,'*  and  he  afterwards  read  the  Koran 
at  the  stated  periods  of  devotion,  he  is  not 
forsworn;  but  if  he  should,  at  any  other 
time,  read  the  Koran,  he  is  forsworn.  The 
same  rule  also  holds  with  respect  to  the 
Tasbeeh,*  Tahleel,t  and  Takbeer  \X — that  is 

•  Calling  upon  the  name  of  God  in  prayer 
by  saying,  ^*  Beesm  Allah  !  in  the  name  of 


God. 


laying 


t  Kepeating  the  Kalma,  or  creed,  '*  theur 
IS  uo  God  but  God,  &c." 

JMagnifjring  God  (in  prayer)  by  sabring, 
*'  Allahoo  Akbebo  !    [CiOD  is  the  greatestj. 
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to  «iy,  if  he  repeat  any  of  these  at  the 
stated  time  of  prayer,  he  is  not  forsworn  ; 
hilt  if  he  should  repeat  them  at  any  other 
time,  he  violat<;s  his  vow.  This  proeeeds 
upon  a  favourable  onslruction. — Analujfy 
would  8U^K*^st  that  the  vower  is  forsworn 
in  either  ease  (and  such  is  the  opinion  of 
Shafei),  hecause  reading  the  Koran,  or  re- 
peating the  Tabheeh,  and  so  forth,  are  all 
actual  exertions  of  the  speaking  faculty.— 
The  arfifument  of  our  doctors  is  that  prayer 
does  not  come  under  the^  description  of 
speech,  either  jfentrally,  or  in  the  construc- 
tion of  the  law,  the  prophet  having  said, 
**  these  prayers  which  1  teach  are  not  capa- 
hlc  of  Dcinff  construed  as  containing  any 
of  the  words  of  men." — Some  have  said 
that  in  our  days  the  vower  would  not  he 
forsworn,  even  at  any  other  time  than  the 
stated  periods  of  pniyer,  because  the  person 
who  ri'peats  those  things  is  not  said  to  l>e 
speaking,  but  reciting;  and  decrees  pass 
accordingly. 

A  vow  made  resjK'cting  the  day  extends  to 
the  niijht  aUo.—\r  a  man  were  to  say,  **  on 
the  day  TYawni]  upon  which  I  speak  to  such 
an  one,  iiis  wife  is  divorced,"  *  this  extends 
both  t«)  the  day  and  the  night,  because  the 
word  day,  where  it  comes  in  context  with  a 
thing  which  is  not  a  matter  of  continuance, 
means  time  generally ;  and  as  speaking  to 
a  person  is  not  a  matter  of  continuance,  by 
the  word  day,  is  to  be  here  understood  time 
in  general.  —  IJut  if  the  swearer  should 
declare  that  his  intention  in  the  vow  was 
confined  to  the  daytime  in  particular,  his 
declaration  must  bt*  credited  with  the  Kazee, 
because  the  term  Yawm  is  used  also  in  this 
sense.  — It  is  recorded  from  A  boo  Yoosaf 
that  his  declaration  is  not  to  be  credited 
with  the  Kazee,  as  it  is  contradictory-  to 
general  usuage.— Uut  if  the  vower  should, 
in  tlio  place  of  the  word  day,  use  the  word 
night,  by  saying,  **  on  the  niirlit  [Lail]  on 
which  I  converse**  (and  so  forth),  by  this 
is  to  be  understood  night  only,  because  the 
positive  meaning  of  the  term  Lail  is  night, 
in  the  same  manner  as  the  positive  meaning 
of  the  term  Miliar  is  day ;  but  no  instance 
is  known  of  Lail  being  used  to  express  time 
generally. 

Case  of  a  vou>  of  inhihition  restricted  to  a 

f  articular  occurrence, — If  a  person  say,  **if 
speak  to  Zeyd,  unless  a  certain  i)erson 
come,  his  wife  is  divorced,'*  and  he  should 
afterwards  converse  with  Zeyd.  before  the 
coming  of  the  other  person,  he  is  forsworn, 
— but,  if  after,  he  is  not  forsworn. — In  the 
same  manner,  if  the  swearer  were  to  express 
himself,  '*  if  I  speak  to  Zeyd  until  such  an 

•  It  is  to  be  observed,  in  this  and  other 
flimilar  modes  of  expression,  that  the  vow 
if  by  no  means  efficient  of  divorce  to  the 
woman  mentioned  in  it,  but  is  considered, 
with  respect  to  her^  as  a  vague  and  idle 
qweoh,  and  in  itself  Toid,  inducing  nothing 
.  Bum  than  an  expiAtion  on  the  part  of  the 
penon  speaking. 


one  shall  have  arrived."  or  "unless  by  per- 
mission of  such  an  one,*'  or  "  until  the  per- 
mission of  such  an  one," — "  his  wife  is  di- 
vorci-d,"  and  he  should  afterwards  coayene 
with  Zeyd,  before  the  arrival,  or  before  per- 
mission obtained,  of  the  other  person,  be  ii 
forsworn ; — but,  u  after,  he  is  not  forswon; 
because  the  arrival  or  permission  is  the  te^ 
mination  of  the  vow,  wkich  remains  in  fine 
until  the  termination,  but  discontinues  apn 
that  taking  place ;   and  he  cannot  be  lof- 
sworn  after  the  vow  is  completed.— la  tin 
case  here  stated,  if  the  person  named  should 
happen  to  die,  the  vow  ceases :  contrarr  to 
the  opinion  of  Aboo  Yoosaf,  for  ^th  bim 
the  vow  does  not  drop,  but  the  vower  ii 
forsworn  if  ever  he  should  speak  to  Zejd.— 
The  argument  of  Haneefa  and  Mohammed 
is  that  the  thing  prohibited  bv  the  tenor  of 
the  oath  is  conversation  with  Zeyd;  snd 
this,  by  his  death,  being  renderea  impos- 
sible, the  vow  drops  of  course:  but  widi 
Aboo  Yoosaf  the  possibility  is  not  a  condi*    \ 
tion,  whence  upon  the  death  of  Zeyd  the 
vow  becomes  perpetual. 

A  tyw  against  conversing  with  a  penm 
described  is   fin  relation  to    another)  not 
violated  bt/  conversina  with  that  person  after 
the  description  (witn  respect  to  the  oiker) 
is  done  away, — Ip  a  man  make  a  vow,  say- 
ing, '*Iwill  not  speak  to  the  slave  of  sach 
a  person,"  without  intending  any  particular 
slave, — or,  if  he  should  express  his  vow, 
"I  will  not  speak  to  the  wife,"  or  "the 
friend,  of  such  a  person,"  and  the  person 
should  sell  his  slave,  or  repudiate  his  wife, 
or  fall  at  enmity  with  his  friend,  and  the 
vower  afterwards  converse  with  either  of 
these,  he  is  not  forsworn,  because  his  vow 
is  taken  as  regarding  a  circumstance  which 
has  its  existence  in  a  matter  relative  to  the 
person  named,  whether  that  onatter  be  rela^ 
tion  by  right  of  proper^,  as  in  the  case  of 
the  slave ;  or  relation  by  connexion,  as  in 
the  case  of  the  wife,  or  the  friend;  and 
when  that  matter  no  longer  remains,  the 
vower  cannot  be  forsworn. — The  compiler 
of  this  work  observes  that  what  is  here  said 
is  taken  from  the  Jama  Sa^heer ;  and  other 
authorities  ajjree  with  it,  in  respect  to  the 
relation  by  right  of  property :    but  in  re- 
spect to  the  relation  by  connexion  the  vower 
would  be  forsworn,  according  to  Mohammed, 
because  such  relation  is  purely  of  an  indi- 
cative nature,  and  is  not  to  be  taken  in  t 
restrictive  sense,  since  the  ease  admits  the 
design  of  the  vower  to  be  a  renunciation 
of  conversation  with  those  persons,  as  either 
of  them  is  capable  of  being  held  an  enemy, 
from  injuries  received,  bnt  not  because  of 
the   relation  .in  which  they  stand  to  the 
person   named ;   the    continuance  of   that 
relation,  therefore,  is  not  a  condition ;  and 
hence  the  efi'ect  is  connected  with  the  iden- 
tical person  of  either,  as  in  a  case  of  pointtd 
reference ;— that  is,  if  a  person  say,  "  I  will 
not  converse  with  this  mend,  or  with  this 
wife,  of  such  a  person,"  and  he  sbonld  ootn- 
verse  with  them  after  the  fsUing  oat  with 
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te  friend,  or  the  diyoroe  of  the  wife,  he  is 
)t  forsworn  ;  and  so  here  also. — The  reason 
r  what  is  recited  in  the  Jama  Sagheer  is 
at   it  is  possible  that  the  design  of  the 
>wer  may  be  to  quit  conversing  with  those 
arsons  on  account  of  the  relation  in  which 
ley  stand  to  the  person  named  (whence  he 
IS  not  mentioned  them  with  any  pointed 
(ference),  and  it  is  also  possible  that  the 
^gn  may  be  merely  to  quit  conversing 
ith  those  persons;    thus  a  doubt  exists, 
bether  the  relation  be  the  motive  to  the 
ow  or  not;  and  such  being  the  case,  the 
ower  is  not  forsworn  by  conversing  with 
ay  of  those  persons  after  the  dissolution  of 
be  relation  in  which  they  stood  to  the  per- 
va  named. — if,  moreover,  the  man  should 
ave  made  his  vow  with  respect  to  a  person 
articularly  specified,  by  saying,  **i  will 
ot  converse  with  this   slave  of   such  an 
ae,"  or  "this  wife,"  or  "  this  friend''  (and 
)  forth),  and  he  should  converse  with  tnem 
nter  the  slave  shall  have  been  sold,  or  the 
ife  divorced,  or  the  fiiend  at  enmity,  he  is 
ot  forsworn  in  the  case  of  the  slave,  but  he 
ouid  be  so  in  the  case  of  the  wife  or  the 
iend.— This  is  the  doctrine  of  Hanecfa  and 
boo  Yoosaf. — Mohammed  says  that  he  is 
Tswom  in  the  case  of  the  slave  likewise; 
id  such  also  is  the  opinion  of  Zifier.    And 

a  man  were  to  make  a  vow,  saying,  **  I 
ill  not  enter  into  this  house  of  such  an 
le,"  or  *'  I  will  not  ride  upon  this  beast  of 
ich  an  one,"  and  he  should  enter  the  house, 
'  ride  upon  the  beast,  after  the  owner  has 
isposed  of  them,  the  same  difference  of 
)inion  prevails  among  the  doctors  as  is 
)ove  stated. — The  argument  of  Mohammed 
id  Zitfer  is,  that  the  mention  of  the  rela- 
m  of  the  slave  to  his  owner  is  for  the 
irpose  of  indication  ;  but  pointed  reference 

more  forcible,  in  indication,  than  the  re- 
tion  which  a  thing  bears  to  another,  as 
lat  altogether  obviates  doubt;  wherefore 
gard  is  nad  to  pointed  reference  alone,  and 
le  mention  of  the  relation  is  nugatory,  in 
le  same  manner  as  in  the  case  of  the  wife 
•  the  friend. — The  argument  of  Haneefa 
id  Aboo  Yoosaf  is  that  the  moving  cause 
the  vow,  in  the  case  of  the  slave,  the 
juse,  or  the  animal,  is  some  property  which 

to  be  foimd  in  the  person  to  whom  they 
ive  reference ;  because  the  house  or  the 
limal  are  incapable  of  being  of  themselves 
:ld  in  enmity  ;  and  so  also  the  slave,  as 
i  does  not  stand  in  a  rank  sufficiently 
'spectable  to  admit  his  being  an  object  of 
imity  ;  whereiore  the  quitting  from  con- 
■•rse  from  those  is  on  account  of  a  property 
hich  is  to  be  found  in  the  proprietor  of 
lem  ;  and  hence  the  vow  is  restricted  to 
le  continuance  of  the  right  of  the  owner : 
fUtrary  to  a  case  of  relation  by  connexion, 
ich  as  the  relation  of  the  wife  or  the  friend; 
I  enmity  and  separation  from  them  may  be 
le  desi^,  for  which  reason  the  mention  of 
le  relation  in  which  they  stand  to  the  person 
imed  is  merely  for  the  purpose  of  indica- 
c»n ;  and  it  is  evident  that  the  moving  cause 


of  the  vow,  with  respect  to  them,  is  some 
property  which  is  to  be  foimd  in  themselves, 
andf  not  in  the  person  to  whom  they  have 
reference ;  because  they  are  mentioned  with 
a  pointed  reference :  contrary  to  the  case  of 
the  slave,  the  house,  or  the  animal,  as  in 
those  cases  the  thing  mentioned  is  incapable 
of  being  of  itself  held  in  enmity,  unless  on 
account  of  some  property  to  be  found  in  the 
person  in  reference  to  whom  it  is  mentioned, 
namely,  the  proprietor. 

Ip  a  man  make  a  vow,  saying,  '*  I  will  not 
speak  to  the  owner  of  this  turban,"  and  the 
owner  of  the  turban  should  afterwards  sell 
it,  and  the  yower  should  thereafter  converse 
with  the  said  person,  he  is  forsworn ;  because 
here  the  mention  of  the  relation  of  the  thing 
to  the  person  is  purely  for  the  purpose  of 
indication,  since  men  do  not  fall  at  variance 
with  turbans ;  and  hence  it  is  the  same  as  if 
he  had  spoken  with  a  pointed  referenoe  to 
the  owner  of  it,  by  saying,  **  I  will  not  speaJc 
to  this  owner  of  a  turban  ;"  in  which  case  he 
would  be  forsworn  ;  and  so  here  likewise. 

A  vow  against  conversing  with  such  a 
youth  is  violated  hy  conversing  with  him  after 
manhood, — If  a  person  make  a  vow,  saying, 
**  I  will  not  converse  with  this  youth,  *  and 
he  should  afterwards  converse  with  him 
when  he  has  arrived  at  an  advanced  age,  he 
is  forsworn ;  because  the  effect  is  connected 
with  the  person  mentioned ;  as  a  descriptive 
expression  is  not  necessary  to  specify  a  per- 
son who  is  present,  and  the  description  of 
youth  cannot  be  considered  as  the  motive  to 
the  vow. 

Section, 

Vows  respecting  converse,  with  a  reference 
to  time. — If  a  person  make  a  vow,  saying, 
"  I  will  not  converse  with  such  an  one  for 
a  time  "  [Hyne] — or  "  for  a  space  of  time" 
[Ziman],  by  these  modes  of  expressing  time 
IS  to  be  understood  six  months;  because 
Hyne  sometimes  means  a  short  space  of  time, 
and  sometimes  forty  years ;  and  it  also  is 
sometimes  used  to  express  a  few  months ; — 
and  the  space  of  six  months  is  a  medium 
between  these  extremes ;  wherefore,  by  the 
term  Hyne  is  here  to  be  understood  six 
months.  The  principle  upon  which  this 
proceeds  is  that  a  very  small  space  of  time 
cannot  be  designed  tor  the  prevention  of 
conversation,  as  prevention  may  apply  to  a 
little  space  of  time,  in  common  usage,  where- 
fore in  such  a  case  a  vow  is  unnecessary  for 
prevention ;  and  a  very  long  space  of  time 
is  not  designed  for  prevention,  as  that  stands 
as  a  perpetuity  :  moreover,  if  he  had  omitted 
all  mention  of  time,  by  not  introducing  the 
word  Hyne,  his  vow  would  be  taken  as 
meaning  to  quit  converse  with  the  person 
named  lor  ever  ;  but  as  he  mentioned  time, 
it  appears  that  his  design  is  not  perpetual ; 
since  if  it  were  so,  he  would  have  omitted  the 
word  Hyne,  or  have  used  the  word  Abid  [for 
ever]  ;  and  such  being  the  case,  it  is  ascer- 
tained that  his  intention  in  the  word  Hyne 
is   six   months ; — and  so  also  of  the  word 
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Ziman,  as  that  is  iiM'd  in  the  same  sense 
with  llyne. — Wliat  is  here  advanced  pro- 
ceeds iijxm  a  BU]»])osition  th:it  tin?  vtjwer  nad 
no  partu'ular  inttntion  :  Imt  if  In-  should  have 
intend t'd  to  express  any  i)arti<-ular  space  of 
time,  it  is  to  btj  undirstuod  arcordinjr  to  his 
int4-ntion,  bceausc  t}i:it  is  the  literal  meaning 
of  the  w<irds  aforesaid.* 

Ik  a  person  make  avow  in  the  following 
terms,  saying,  **  I  will  n«»t  sm-nk  to  Hu<h  an 
one  for  days"  [Ayam]— hy  the  word  Ayam 
is  to  be  understood  thn  e  days:  but  if  ha 
should  UMi  the  restrieting  article,  s;iying, 
**  1  will  not  converse  with  such  an  one  for 
the  days"  [Al-Ayam],  bv  this  is  understood 
ten  days,  aeeording  to  Haneefa,  and  a  week 
according  to  the  t  wi»  disci jdes.  If  the  yower, 
also,  were  to  exi>n'ss  himsi^If,  **  1  will  not 
8])eak  to  such  an  one  for  months"  [Sh<x)- 
hoor],  by  this  is  understiKxl  ten  months, 
aeeording  to  Haneefa, — and  a  year  aeeord- 
ing to  the  two  diseinhs: — and  il'  he  should 
vow,  saying.  **1  will  not  eonver>e  with  him 
for  weeks"  [Jooma]  or  '*  for  years"  [SMina- 
tine],-- by  iTooma  (areoi-ding  to  Haneefa)  is 
understood  ten  wet-ks, — and  by  S<M)natino 
ten  years  ;  but  the  two  disciples  understand 
by  either  of  these  the  whole  life  of  the 
swearer  The  arguments  here,  <m  both 
sides,  are  deduced  from  certain  grammatical 
points  in  the  Arabic. 

If  a  man  make  a  vow  with  lespect  to  his 
slave,  saying,  **  if  you  serve  me  for  many 
days  [Ayamcnm  Kasi'eritt)on],  you  shall  be- 
(unaa  free,'* — by  many  days  (aeeording  to 
Haneefa)  is  understood  ten  days,  because  till 
is  the  greatest  number  coini)rehemled  in  the 
term  A5'am,  which  is  the  plural  of  Yawm. — 
The  two  disciples,  on  the  other  hand,  say 
that  by  the  words  many  days  are  to  be 
understood  seven  days  onl.v,  because  any- 
thing beyond  is  an  excess.  Some  have 
asserted  that  if  a  man  were  to  make  this 
vow  in  the  Persian  tongue,  by  many  days 
is  underbtoo<l  seven,  with  all  our  doctors; 
because  in  the  IVrsian  language  there  is 
no  ditterence  between  more  than  ten  days 
and  less  than  ten,  for  men  say,  "ten  davs 
or  more,  "without  expresbing  day  in  the 
plural,  t 


*  Some  grammatical  controversy  here  fol- 
lows respecting  the  word  I >ehr,  which  does 
not  admit  of  an  intelligible  translation. 

f  This  and  the  preewling  case  turn  upon 
certain  points  of  grammar.  In  the  Arabic 
language  are  four  sorts  of  plurals,  which  ore 
termed  plurals  of  paucity  :  some  of  the  com- 
mentators suy)posi'  (with  Haneefa)  that  this 
species  of  plural  expresses  any  number  up 
tu  ten,  whilst  others  maintain  (with  Moham- 
med) that  the  utmost  number  which  can 
be  expressed  hy  it  is  seven.  In  the  Persian 
lanflroAge  a  noun  is  always  exjpn^ssed  in  tlic 
"  ^r  when  preceded  by  a  plural  numeral, 
fh  it  oooMqnently  nas  a  plural  signi- 


CHAPTER  VIII. 

OF  vows  117  HANOriSSION  A5D  DIVOSCL 

Dintrcv  rotrvd  on  rifudition  of  the  birth  of 
a  child  tak'vs  place  although  the  child  he  tm* 
horn. — If  a  man  say  to  his  wife,*  "  whentvrf 
you  bring  forth  a  child  tuu  shall  become 
divorced,"  and  she  should  afterwards  be 
delivered  of  a  dead  child,  divorce  takes  plioe 
upon  her ;  and  in  the  same  manner,  if  a  mia 
say  to  his  female  slave,  '*  wheneTcr  you  brint 
forth  a  child,  you  shall  become  free,"  tna 
she  should  afterwards  bo  delivered  of  a  d«:id 
child,  she  In'comes  free  ; — because  the  con- 
dition (namely,  ehildbearing)  is  fulfilled,  as 
an  infant,  though  stillborn,  is  yet  actoally 
a  child,  and  it  is  also  termed  a  child  bj 
general  usage.  Regard  is  moreover  had,  in 
law,  to  such  a  birth,  whence  it  is  that  the 
Edit  is  accomplished  by  it :  and  the  discharge 
which  follows  the  birth  of  a  dead  child  is  termed 
Niii'as,  as  well  as  that  which  follows  the  birth 
of  a  living  child:  and  in  the  same  manner 
the  mother  of  such  a  child,  where  she  happens 
to  be  a  slave,  and  her  owner  acknowledges 
the  child,  becomes  an  Am-Walid. 

Freedom  voiced  in  farour  of  a  child  that 
may  Ite  horn  of  a  female  slave  ^  takee  place  on 
her  first  live-born  child. — If  a  man  say  to  his 
female  slave,  "whenever  you  bring  forth  a 
child,  that  child  is  free,"  and  she  be  after- 
wards  delivered,  first  of  one  child  dead,  and 
again  of  another  child  living,  in  this  case  the 
living  child  alone  is  free, — that  is  to  say, 
that  one  is  free,  but  no  other  who  may 
be  l)om  afterwards. — This  is  the  doctrine 
of  Haneefa. — The  two  disciples  say  that  no 
child  whatever  is  emancinatiKi,  because  the 
condition  of  the  vow  has  already  taken  placf 
in  the  birth  of  the  dead  chiUl,  for  the  rea:ions 
stated  in  the  preceding  case  ;  and  hence  the 
vow  is  dissolved,  without  its  conseauence 
(that  is,  the  vow  is  accomplished  and  done 
away,  without  its  consequence  taking  place). 
— as  the  dissolution  of  a  vow  does  not  depend 


she  enter  that  Iiouse  after  having  been  re- 

Eudiatcd  by  a  complete  divorce,  and  her  Edit 
e  past,  the  vow  is  dissolved  without  its  con- 
sequence ;  and  so  also  in  the  present  instance, 
as  a  dead  child  is  not  a  proper  subject  of 
manumission. — The  argument  of  Haneefa  i:) 
that  the  term  Walid  J.a  child]  as  expressi.-d 
in  the  vow,  although  it  be  applicable  to  one 
born  dead,  yet  in  the  present  case  is  re- 
stricted to  the  description  of  liWng,  because 
the  design  of  the  vower  is  to  bestow  freedom 
upm  a  child,  and  as  this  is  a  power  by  virtue 
oi  which  the  despotic  authority  of  others  over 

*  In  this  and  all  the  corresponding  cases, 
the  form  of  the  vow,  although  omitted  heiv 
for  the  sake  of  brevity,  is  always  to  be  under- 
stood as  preceding  the  sentence,  thus,  *'  by 
God,  whenever  you  bring  forth,  &c.,"  or,  *'l 
vow,  whenever,  &c.** 
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i  person  endowed  with  it  is  removed,  it 
inot  possibly  be  established  in  one  who  is 
id.  ITie  term  Walid,  therefore,  expressed 
the  yow,  is  restricted  to  the  living  descrip- 
n ;  in  the  same  manner  as  where  a  master 
rs  to  his  female  slave,  **  whenever  jou  are 
livered  of  a  living  child,  such  child  is  free,'* 
d  the  8lave  is  delivered  of  a  dead  child, 
d  afterwards  prodaces  a  living  one ; — in 
iich  case  this  living  one  is  free ;  and  so 
re  likewise. — It  is  otherwise  where  divorce 

manumission  has  been  suspended  upon 
e  birth  of  a  child,  for  there  tne  divorce  or 
annmission  so  suspended  takes  place :  as  in 
lis  instance  it  is  not  re<]uisite  that  the  birth 
i  restricted  to  the  living  description,  since 
le  Ufe  of  the  child  is  not  necessary  to  the 
ivorce  of  the  wife,  or  the  manumission  of 
le  slave. 

Com  of  a  vow  of  freedom  to  the  first  pur- 
\a*ed  siure. — If  a  man  say.  **the  first  slave 
lat  I  purchase  is  free,"  ana  he  should  after* 
ards  buv  a  slave,  such  slave  is  free,  because 
le  word,  first  points  to  the  prior  single 
ave,  which  applies  in  this  instance: — but 
the  vower,  in  such  a  case,  were  to  purchase 
ro  slaves  together,  and  afterwards  a  third, 
one  of  these  slaves  is  free,  because  singu- 
rity  does  not  apply  to  the  third  slave, 
herefore  he  is  not  the  first.  If,  however, 
ds  man  had  said,  '*the  first  slave  that  I 
irehase  singly  is  free,"  the  third  slave 
ould  be  liberated,  because  hero  the  vower 
is  intended  singuiaritv  at  the  time  of  pur- 
lase,  and  this  one  is  the  first  with  respect 
such  singularity. 

Case  of  a  tow  of  freedom  to  a  last  pur- 
as^'d  slave. — If  a  man  say,  "the  last  slave 
at  1  buy  is  free,'*  and  he  should  purchase 
slave,  and  then  die,  yet  the  slave  so  pur- 
astKl  is  not  free;  because  the  term  the  last 
>plies  to  the  individual  adjunct,*  and  as  no 
her  has  preceded  this  one,  he  cannot  be 
nsidtred  as  adjunct ;  but  if  the  vower  were 
die  after  having  purchased  another  slave, 
i--*  slave  is  free,  as  being  the  indi\'idual 
ijunct.  It  is  to  be  observed  that  this  second 
ive  is  free  (according  to  Haneefa)  from  the 
.y  of  purchase ;  and  being  free  from  the 
.te  of  the  purchase,  the  same  is  regarded 

from  the  whole  of  the  property  of  the 
ceas<rd,  on  account  of  his  having  released 
m  during  health. — The  two  disciples  say 
at  he  is  emancipated  upon  the  death  of 
at  person,  and  nence  it  is  regarded  as 
>m  the  third  of  his  property  onljr,  on 
count  uf  the  deceased  having  emancipated 
m  upon  his  deathbed  :  for  they  argue  that 
e  posteriority  of  that  slave  cannot  be  fully 
tablished,  until  such  time  as  it  becomes 
rtain  that  no  other  can  be  purchased  after 
m  ;  and  this  cannot  possibly  be  determined 
it  by  death  ;  hence  the  condition  is  found 
K)n  the  master's  decease,  and  the  freedom 
the  slave  is  therefore  also  established  upon 


•  Arab.    Fard  Lahik.^It  is  a  term  used 
iely  in  grammar. 


that  event.  The  argument  of  Haneefa  is 
that  the  posteriority  of  the  slave  is  ascer- 
tained by  the  master's  decease,  but  the  de- 
scription of  posterioritv  applies  to  him  from 
the  period  of  the  purchase. — The  suspension 
of  a  triplicate  divorce  upon  posteriority  is  also 
subject  to  the  same  dinerenoe  of  opinion ; — 
in  other  words,  if  a  man  vow,  the  last 
woman  I  marry  shall  be  thrice  divorced," 
and  he  first  marry  one  woman,  and  after- 
wards another,  and  then  die,  three  divorces 
take  place  upon  the  second  wife,  according 
to  Haneefa,  insomuch  that  she  cannot  in- 
herit of  the  deceased:  but  according  to  the 
two  disciples  the  three  divorces  take  place 
upon  her  from  the  day  of  her  husband's 
decease,  and  consequently  she  does  inherit  of 
him. 

Case  of  a  vow  of  freedom  to  whoever  of  his 
slaves  shall  congratulate  the  vower  on  the 
birth  of  a  child. — If  a  man  say,,**  whoever  of 
my  slaves  congratulates  me  upon  the  delivery 
of  my  wife  snail  be  free,"  and  afterwards 
several  of  his  slaves  successively  should 
inform  him  of  his  wife's  delivery,  the  one 
who  first  brought  him  the  intelligence  only 
is  free ;  because  by  Bisharit  [which  is  here 
rendered  congratulation]  is  meant  any  in- 
telligence which  works  a  change  upon  the 
countenance,  whether  that  intelligence  be 
agreeable  or  otherwise  (but  yet  in  common 
usage,  it  is  requisite  that  the  intelligence  be 
agreeable),  and  this  description  is  fufiy  found 
only  in  the  first  intelligence, — not  in  the 
second,  or  third,  because  no  change  is  by 
that  wrought  upon  the  countenance. — If, 
however,  the  slaves  all  bring  him  news  toge- 
ther, they  arc  all  free,  as  the  Bisharit  then 
proceeds  equally  from  all. 

The  emancipation  of  a  slave^  in  consequence 
of  a  voWf  docs  not  suffice  for  expiation. — If  a 
man  were  to  say,  * '  if  I  purchase  a  slave  he 
shall  be  free,''  and  he  afterwards  purchase  a 
slave,  with  a  view,  by  his  release,  to  eflect  tha 
expiation  of  a  vow,  this  docs  not  suffice  for 
expiation;  because  it  is  requisite  that  the 
intention  of  expiation  be  associated  with  the 
occasion  of  manumission,  which  is  not  the 
case  here,  as  the  vow  is  the  cause  of  manu- 
mission in  the  present  case,  and  at  the  time 
of  making  it  expiation  was  not  the  intention 
of  the  vower  ;  and  as  to  the  purchase  of  the 
slave,  that  is  not  the  occasion  of  the  manu- 
mission, but  rather  the  condition  oi  it. 

But  the  emancipation  of  a  father^  in  con* 
sequence  of  purchase^  suffices. — If  a  man 
purchase,  as  a  slave,  his  own  father,  Ti-ith  a 
view  to  the  expiation  of  a  vow,  it  suffices, 
with  our  doctors.  This  is  contrary  to  the 
opinion  of  Zifier  and  Shafei,  who  contend 
that  the  act  of  purchasing  a  father  is  the 
condition  of  manumission,  and  not  the  occa- 
sion of  it,  as  the  occasion  of  it  is  relationship 
(for  purchase  is  an  establishment  of  right  of 
property,  and  manumission  is  a  destruction 
of  that  right,  and  each  of  these  is  repugnant 
to  the  other,  wherefore  it  is  impossiole  that 
purchase  shoidd  be  the  occasion  of  manu- 
mission) ;  and  it  thus  appearing  that  the 
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causf  of  the  manumif-sion  is  relationship  and  !  tion,  in  the  way  of  fr^neral  individnalitr:* 
not  puroliusf,  llic  inttntion  of  the  manu-  now  hero  this  expression  stands  in  the  place 
miftsiiin  is  not  assori{it*d  witli  tlir^  causf  of  of  a  prohibition,  with  regard  to  the  desin 
it.-  The  ar«:mu«.iit  of  our  d')rtoi>  is  tint  thi^  (as  the  disii^n  of  the  vower  is  to  nrc»hiMt 
pur<'h:is»'  is  hl«.'iid»il  with  thi*  maiiuiiii»iun, ,  hiinsi  If  from  coucuhinaffo),  and  sut-li  btinB 
as  tin*  ]in»pln.t  li:is  saiil,  **  no  cliiM  niukn.s  so  tin-  oaM",  the  expivs^iun  **  a  f«;male  slave' 
o!r«<tiial  a  n  turn  to  his  p.-irt-nt  as  om«^  who,  iippliis  to  every  slave  individually. — If.how- 
finfiiiiir  hi>  pir*  iit  tlio  >lav(!  of  anoth«T,  ]mr-  ever,  th«*  vowerwere  to  piirehasra  slave, and 
chnscs,  anfl  th»  rihy  emaiu-ipatcs  him,*' —  make  her  his  coneubine,  she  doc-s  not  bcL-ome 
wlii<li  proves  tliiit  the  pr«»phit  eonstitut'd  .  free.- -This  is  eontrary  to  the  opiniua  of 
tlie  pur«;hiisr  itsjjl'  a  manuinissi«m,  as  tln.re  Zitler,  f«»r  he  maintains  that  she  also  lye- 
is  hi-re  no  olh»r  eomlition  of  manumis-  eomcs  emancipated;  because,  as  it  is  not 
HJoii  exeept  pureliabe,  aecurdini^  to  all  the  allowed  to  a  man  to  make  a  cuneubiae  of 
doctors.  I  any  woman  who  is  not  his  property,  it  fol- 

T/ir  riiniticfpatitin  (hif  purchntii')^  of  «  '  lows  that  the  mention  of  eoneubinage  is 
ffimtlv  sfitrr,  hj/  a  pn'sttn  fn  trhnm  she  stnmJs  equivalent  to  the  mention  of  a  rij^ht  of  pro- 
in  thv  nhifinn  uf  an  Ant-M'uliil^  iltnH  nut  pi  ity  :  beinir  the  same  as  if  a  man  were  to 
Kufluo. — 1 1'  a  mail  pun-liase,  as  a  slave,  a  say  to  the  wife  of  another,  "if  I  divorce  yon, 
Woman  who  has  borne  him  a  ehilil,  \\ilh  a  my  slave  is  free,"  which  is  equivalent  to  hii 
view  to  the  expiatinu  of  a  vow,  it  does  not  sayinp,  *' if  1  marry  you,  and  afterword? 
sulliiu'.  The  nature  nf  tliis  eisi-  is  thtis.  A  :  divorce  you," — and  so  forth  ; — beeaus*:-,  oi 
man  marries  tin-  fmiale  slave  of  anollnT,  divor<:e  cannot  take  place  without  pDporty 
and  she  ]»rodiiees  a  j'hild  to  him,  and  he  says  by  marriaiire,  the  mention  of  divorce  maybe 
to  her,  "  if  I  at  any  lim«'  iHTealltT  purchase  i  said  to  amount  to  a  mention  of  marriaj?e;— 
you,  y<»u  sli:ill  biTonie  fret*,  as  an  expiation  and  so  also  in  the  present  ease. — The  ariru- 
of  my  vi)w,*'  aud  h»'  attrrwards  ]iurchasi'  ht-r,  mints  of  our  doctors  on  this  point  are,  iLat 
when  tin*  woman  bi-eonns  forthwith  rehaM-d,  I  a  vow  of  manumission  is  not  of  any  effect, 
because  of  the  oecurren«:e  of  the  condition ,  exciptinir  in  a  case  of  actuid  right  of  pm- 
njion  which  her  emancipation^  was  sus-  I  perty,  or  where  it  is  referred,  either  to  the 
pended  ;  but  this  dors  not  sutlii'^i-  for  the  riLrht  of  property  itself,  (»r  to  the  cause  of  the 
expiation  i»f  a  vow,  because  tin-  slave  is  a  rijrlit;  and  not  one  of  these  is  found  in  the 
claimant  of  fricdom  in  \irtuc  of  Islielad,*  |iri.'>ent  ease.  There  is  no  actual  rijrht  of 
and  hence  her  free'lom  is  not  punly  in  eon-  i  proptrty,  evidently  ;  nor  is  there  any  n-U- 
8ef|uencc  of  the  vow,  ami  therefore  dm  s  not  rence  to  the  li^ht  of  propertj',  as  tlu-  vower 
sutHce  ft)r  the  expiation  of  a  vow. — This  eas**  did  not  say,  "  if  I  beeonio  possessed  of  i 
is  contriry  to  one  where  a  man  says  to  a  f«|male  slave,  and  make  that  slave  my  eoni-u- 
female  slave,  who  has  not  horn<'  a  child  toliine:"  nor  is  there  any  reference  to  a  Ciiu?« 
him,  **ifl  purcliase  you,  you  shall  Income  of  rijrht,  as  the  vower  has  referred  only*' 
free  as  an  %*x])iation  for  my  vow,**  and  he  c  -nculiinaj^e.  and  that  is  not  a  cause  of  riirii- 
afterwards  purcliase  her  :  tor  in  this  case  the  of  property  in  a  slave,  because  Ilaneefa  an  I 
slave  bc(!om«'s  free,  and  her  frLcdom  sulHccft  i  Mohammed  thtine  eoncubinajre  [Tesirrw]  t-^ 
for  an  ex]>iation  c>t'  his  vow.  beeausi'  th«'  slave  signify  nier.  ly  **  a  man's  keeping  his  sluv:- 
is  not  in  this  instjince  a  cl;iim:int  of  fr.'cd«»m  I  u]>,  and  providing?  a  dwelliuif  lor  her,  and 
on  any  (»thcr  ^rroun-i,  nIic  biinir  cmancii)ated  prevtntiuur  her  from  poinp  abroad,  auil 
purely  in  c«)nM(|uence  of  ihi'  vow,  and  not  of,  lia>inir  carnal  connexion  with  her,  whetbtrT 
anythinvr  elso;  and  tin-  iiitention  of  expia-  In*  claiiu  the  children  born  of  her  or  not;" 
tion  is  found  associaterl  wiih  the  occa>i»»n  of  (Ab«K)Yoosaf  holds  that  the  claim  of  childn-a 
the  manumission  :  she  is  then  fiire  (Muanei-  is  also  a  condition,  as  a  concubine  is,  in 
patcd  ;  and  it  suiHecs  for  an  expiation.  ijreni.ral     usage,    one    whose     children    artf 

(\iHv  ofn  row  of  frtrthnii  to  a  fviniile  shtm  ^  claimed) ; — and  no  one  of  thesu  pdrtiouhr» 
on  cunditiou  of  vi,nvuh{noff(\ — Ir  a  man  say, '  is  a  cause  of  ripht  of  property. —  let  ariirht 
*'  if  I  make  a  concubine  of  a  female  slave,    of  properly  being  requisite  to  coneubinair^-. 
she  shall  be  free,"  and  he  should  afterwards ,  must,  in  the  pn.'s«  nt  inst^inee,  bo  taken  V-jt 
make  a  concur>iiie  of  any  female  slave,  his   granted,  as  an  essential,  from  the  necessity 
own  property,  shu  is  frei'  accordingly;  be-    of  the  concubinage  (which  is  the  ecmditioii) 
cause  the  vow  has  been  taken  with  re>p»ct '  being  Ic^al :  thisrisrht  of  properly,  how»  v- r. 
t4»  that  hlave,  she  being  thi-  property  of  the    is  taken  for  granted  only  so  far  as  is  neet"-- 
vower.     The  principle  upon  which  this  pro-    sary,  aud  does  not  appear  with  r»?spcct  i » 
wedn  Ih  founded  on  tlu*  graiumatical  eon-    the    consequence    (namelv,    eniancipalion^ 
Htruetioii  t»f  lilt;  vower's  wonls  in  the  original ,  because  whatever  is  established  merely  from 
Arabio  ;  and  it  is  accounted^  for  thus  : — the    neces>ity,  does  not  pervade  beyond  the  p<iiut 
i5Xpi'eHHit»n '*a  female  slave,'*  in  the  case  in   of  necesMty.    With  respect  to  the  example 
qucnlidu,  in  in«li'linite,  and  an  indelinite  imuu   of  divorce,*  cited  by  Zill'er,  it  may  be  iv- 
IM  uuinprelionded,  in  au  instance  of  prohibi- 


•  llor  mAHtor  claiming  the  child  horn  of 
hor  M  hii  uwu.    (Soi*  Claim  of  Ollspring.) 


•  Literally,  "in  the  way  of  universality 
of  singularity  :" — this  is  a  technical  phra-r-, 
the  seiLse  of  which  is  best  explained  by  the 
Context. 


TL— Chap.  H.]  VOWS. 

tlutt  dw  «onMqiiaiiM  indnwd  (nuiulr, 
siiMtiOT}  u  then  adiiiittod  onlr  oa 
nt  ot  toe  TOW  b«iiu  made  iritta  n- 
to  utnal  -poper^  ifor  tlie  lUn  ii 
w  tinM  ths  piopoTtj  of  tlie  Towe^ ; 
Lbe  Bianuge,  which  u  there  taken  for 
«d.  M  ft  neoeuaiT  infemioe,  u  ao  011I7 
respect  to  the  «Bdition  (namelr,  di- 
:),  bit  not  witb  leapect  to  &ts  eonn- 
m;  inaomneh  thkt  if  the  man  were  to 
ta  the  itrange  woman,  "if  I  divoroe 
jon  are  diToroed  thrioe,'*  and  he  after- 
•  marry  her,  and  divoroe  her,  yet  three 
txa  do  not  take  place,  as  the  condition 
lot  been  declared  ei&er  under  an  actual 
.  of  property,  or  in  reference  to  meh 
^aa  to  the  cause  at  it : — this  case,  there- 
u  aaalogon*  to  the  osae  in  question, 
hia  reason,  that  in  both  of  them  the 
lisbment  of  the  condition  is  merely  for 
inrpose  of  admitting'  that,  but  does  not 
ide  to  the  admission  of  the  oonsetiaeDoe. 
jeneral  cow  offretdom  to  tiatet  include* 


_^..  ...  .11  these  are  the  aotasl  pro- 
of the  swearer:  but  his  Hokatiba  do 
Bcome  free,  unless  such  be  the  intention, 
lee  absolute  possession  does  not  apply  to 
ikatib,  whence  it  is  that  his  master  is 
he  proprietor  of  his  acquisitions,  and 
that  it  is  Dot  lawful  for  a  master  to 

carnal  connexion  witb  hie  Mokatiba ; 
arj-  to  a  Mudabbira,  or  Am-Walid: — 
enee  to  a  right  of  property,  therefore, 

respect  to  a  Mokatib,  is  incomplete 
deficient,  for  which  reason  intention  is 

K  of  a  tow  of  dirorce  indefinitely  es- 
td, — If  a  man.  having  three  wives,  say 
em,  "  this  one  is  divorced,  or  this,  or 
"  divorpe  takes  place  upon  the  Inst  wife; 
t  remain!  in  the  choice  of  the  husband 
clare  and  specify  which  one  of  the  other 
should   become   divorced,  whether  the 

or  the  second  ;  because  the  vow,  as 
e  expressed,  is  the  some  as  if  be  had 

"  one  of  you  two  is  divorced,— and  also 
e  fcround  of  this 


vrnmatical  cunalrualion  of  thos 
}  Arabic— la  the  same  mann 
r  should   say,  with   respect  ti 


one," — the  last  becomes  free,  and  it 
ins  at  the  option  of  the  master  to  specify 
h  cf  the  others  shall  be  free,  the  hrat  or 


CHAPTER  IX. 


M  acts.— If  a  man  make  a  vmr, 
:ylng,  "  I  will  not  ieU,  or  purchase,  or  hire, 
or  let  ont  at  rent,"  and  he  shonld  afterwuda 
appoint  any  person  hia  a^nt,  to  bny,  or  sell, 
or  so  forth,  he  ia  not  forsworn ;  beoanse  Hm 
ticent  is  tiie  contractor,  and  not  hia  oon- 
stitnent,  insomuch  that  all  the  rigbla  of  tin 
oontraot  appertain  to  the  agent,  not  to  hia 
Gonslitnent  (whence,  if  the  rover  hinuelf 
were  a  party  to  the  contract,  bio  wonld  bo 
forawomj ;  and  iiu^  beina  tiita  cue,  the  oon- 
ditiou  of  Tiolatim,  namely,  tho  otmbaot  of 
tlie  principal,  ia  non-existent,  nothinit  at- 
taching to  him,  ezoepting  onl^  the  efiaot  of 
the  contract,  not  the  oonttact  iteelf.  He  ia, 
therefore,  not  forsworn^  excepting  whera  Iw 
so  intends  (as  this  is  mjorions  to  himself), 
or  where  the  principal  is  a  person  of  higb 
rank,  and  consequently  is  not  aconstomed 
himself  to  make  contracts,  in  which  ease  bo 
would  be  forsworn  by  directing  another  to 
act  for  him;  becanse  avowic  made  for  tho 


, and  it  ia  tuoal  for 

snob  a  person  to  transactall  conoems  of  pnr- 
chase  or  sale  by  commission ;  henee  where  be 
gives  his  orders  to  another  respeetiDg  snch 
transactions,  and  the  otber  ezeoatea  thoea 
orders,  be  is  forsworn. 

Except  in  a  ca»»  uf  marriage,  manumitnoit, 
or  divorce. — If  a  man  make  a  tow  saying, 
"  I  will  not  marry,''  or  "  divorce  my  wife, 
or  "liberate  my  slave,''  and  he  should  after- 
wards commission  another  person  to  perform 


ingly,  the  1  ..  _ 
Hgcnt  in  such  c 
ncRoliator,  or  in „„, 

whence  it  is  that  he  does  not  refer  snch  acta 
to  himself,  but  to  his  employer,  to  whom 
the  rights  thereof  appertain,  and  not  to  the 
agent.  Hire,  however,  if  the  vower  were  to 
declare  that  his  intention  in  the  tow  was 
restrictt-d  to  such  marriage,  divorce,  or 
manumitsinn,  as  misht  be  executed  by  him- 
self alone,  yet  his  declaration  is  not  to  be 
credited  ivilh  the  Knzce:  but  it  is  credited 
with  God.— The  reason  of  this  shaU  be  ex- 
plained in  a  aubspqucnt  cuse. 

Or  any  act,  the  rights  of  which  loMy 
appertain  to  the  voaer. — If  a  man  moke  a 
vow  saying,  "  I  will  not  beot  my  slave,''  or 
"  I  will  not  kill  my  aheep,"  and  he  shcnld 
afterwards  order  another  to  do  either  of 
these,  and  the  other  act  aocordingly,  the 
vower  is  forsworn  ;  because  a  master  has 
outhority  to  beat  his  own  slave,  or  to  slay 
his  own  sheep,  end  is  therefore  entitled  lo 
authorize  another  to  do  so  1  and  the  advan- 
tage thereof  results  to  him ;  whence  he  may 
be  said  to  be  himself  the  executor  of  either 
of  these  acts,  because  the  rights  cf  them  do 
not  in  any  respeot  appertain  to  Ike  person  so 
ordered. — Ilut  if  the  vower  should  exploin 
that  his  intention  was  to  restrain  himself 
from  the  performance  of  such  acts  as  executed 
by  biniself,  his  declaration  la  to  be  admitted 
by  the  Kaiee  ■.  eonbary  to  the  preceding 
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case  of  divorce,  &c.,  where  the  dec'larntion  is 
not  cnMlit<fd  l>y  the  Kazw.  The  reason  of 
this  dirtbrenn.*  is  tliat  divorce  merely  sipnilies 
u  hjK'ci'h  which  jr«K.'8  to  the  rt-piidiiition  of  a 
wife ;  and  a  commission  to  efl'eot  divorce 
H'sfnililes  snch  a  sptech;  as  the  vow  there- 
fore extends  to  hoth  of  these,  wliere  the 
vower's  intention  was  that  he  would  not 
pronounce  a  diyr»rce  himself,  he  must  have 
intended  a  particular  restr.iint  only,  from  a 
thin^  which  was  general  in  its  application 
I  his  vow],  and  lience  his  declaration,  although 
it  be  admitted  with  God,  is  not  to  be  crediti^l 
by  the  Kazee,  as  it  contradicts  appearances  : 

but  the  beatinp  of  the  slave,  or  the  slayinjr 
of  the  sheep,  on  the  other  hand,  are  i)ercep- 
tible  acts,  visible  in  their  etiects,  and  arc 
immidiately  referable  to  the  director  of 
tliem  in  the  way  of  an  eificient  cause  (since 
he  is  the  cause  of  the  beatiiiR:  or  slayinp), 
and  such  being  the  case,  where  he  intended, 
])y  his  vow,  to  restrain  himself  fr«>m  the 
commission  of  those  acts  with  his  own  hands, 
lie  intended  what  is  the  literal  meaning  of  | 
the  words  of  his  vow  ;  his  declaration,  there- 
fore, is  credited  with  God,  and  with  the 
Kaze(!  also. 

J\'or  bi/  vmploying  anothar  to  do  the  thing, 
trhf're  the  atlvantngt''.  results  solcit/  to  the 
mthject  of  the  roir. — If  a  man  make  a  vow 
saying,  **  I  will  not  beat  my  child,"  and  he 
should  afterwards  order  another  to  beat  the 
child,  and  the  other  should  beat  it  accord- 
ingly, the  vower  is  not  forsworn;  because 
the  advantage  of  the  beating,  namely, 
instruction,  results  to  the  child,  and  hence 
the  act  of  the  person  directed  must  not  be 
referred  to  the  director.  It  is  other ^i-ise 
where  a  person  directs  another  to  beat  his 
fihive,  for  there  the  advantage  (namely 
obedience)  results  to  the  director,  in  conse- 
quencre  of  his  order,  and  hence  the  act  of 
the  person  directed  may  bo  said  to  be  the 
act  of  the  direetor.* 

A  i'oiv  of  frrt'dom  conditwjtt'd  ftjHm  the 
sale,  of  a  stare  takes  place  on  the  instant  of 
salf'y  and  the  sate  is  nult. — If  a  person  make 
a  vow  saying,  "  if  I  sell  this  slave  he  is  free," 
and  he  afterwards  sell  that  slave  under  a 
condition  of  option.t  he  [the  slave]  is  free, 
In  cause  the  conditions  of  his  freedom  (namely, 
Hale  and  poss(  ssion)  being  both  accom] dished, 
the  const <|uence,  whicli  is  emancipation, 
takes  place;  and  the  sale  is  null.:^  Thus 
also,  if  a  |>erson,  bargaining  for  a  slave, 
make  a  tow  saying,  "  if  1  buy  this  slave  he 


♦  A  long  case  is  here  omitted,  as  it  is  purely 
of  a  grammatical  nature,  turning  entirely 
upon  the  different  efleots  of  the  Arabic 
particle  Lam,  according  to  its  different 
position  in  construction,  and  consequently 
doM  not  admit  of  on  intelligible  transla- 
tion. 

f  That  is,  upon  a  condition,  if  not  ap- 
proved witiiin  a  trial  of  three  days,  of  being 
retomed  by  the  purchaser. 

i  Goniequently  tho  master  has  no  claim 
fbr  the  price  stipulated  in  the  sale. 


shall  be  free,"  and  he  should  afterwards  buy 
that  slave  under  a  condition  of  option,  the 
slave  is  free ;  because  the  conditions  of  his 
fn-edoin,  namely,  purchase  and  possession, 
are  both  accomplisned. — This,  according  to 
The  tenets  of  the  two  disciples,  is  evident, 
bi^causi'  the  freedom  of  the  slave  is  suspended 
uiK>n  the  act  of  purchase,  and  the  condition 
of  option  on  behalf  of  the  purchaser  does  not 
with  them  prevent  tho  establishment  of  the 
purchast^T's  i)Ossession; — and  so  also,  accord* 
mg  to  the  tenets  of  Haneefa,  because  the 
freedom  in  the  case  in  question  is  susxK.'Dded 
by  the  suspension  of  the  vower,  and  a  thin? 
suspended   becomes   the   same  as  a   thini^ 
prompt,  upon  the  condition  being  found: 
and,  as  if,  after  purchase,  under  a  condition 
of  option,  the  buyer  were  to  emancipate  hi* 
slave  promptly,  the  slave  would  become  im 
by  iKjssession  being  first  established  in  the 
purchaser   as  an  essential,  so  also  in  the 
present  case. 

Divorce  suspended  upon  the  not  seUing  of 
a  stare  takes  place  on  emancipation  or  Tad- 
beer, — Ira  man  make  a  vow,  saying,  "if  I 
do  not  sell  this  slave  (or  this  bondmaid)  mv 
wife  is  divorced,*' and  he  should  afterwartu 
emancipate  the  slave  or  the  bondmaid,  or 
should  grant  to  either  a  Tadbeer,  divorce 
takes  place  upon  his  '^'ife,  because  the  con- 
dition, namely,  his  not  selling  them,  is  folly 
a(rcomplishcd,  as  sole  canuot  now  posaibly 
take  place,  since  the  slave  or  bondmaid  men- 
tioned, in  consi'quence  of  the  act  of  manu- 
mission or  Tadbeer,  remain  no  longer  sabjeets 
of  sale. 

A  row  of  general  divorce  in  reph/  to  a  vife 
charging   her  husband  with    bigamy,  tain 
place  upon  her  in  the  same  manner  as  uptm 
the  rest, — If  a  woman  say  to  her  husbuiJ, 
**  you  have  married  another  woman,  in  addi- 
ticm  to  me,"  and  the  husband,  in  reply,  make 
a  vow  saying,  "every  wife  I  have  is  divorced," 
a  divorce  takes  place  (on  the  decree  of  the 
Kazee)  upon  the  wife  who  has  asserted  as 
above.— 1  his  is  the  Zahir-Rawayet. — It  is 
recorded  from  Aboo  Yoosaf  that  the  wife 
here  mentioned  does  not  become  divorced, 
because  the  words  of  the  husband,  as  above 
recited,  are  to  be  considered  merely  as  a 
reply  to  the  woman,  and  must  be  received 
as  such :  moreover,  the  design  of  the  hus- 
band, in  so  speaking,  may  be  merely  to  please 
and  soothe  his  wife;  and  as  this  would  be 
eftected  by  the  divorce  of  his  other  wives, 
the  divorce  is  restricted  to  the  other  wives 
only. — The  ground  upon  which  the  Zahir- 
Itawayet  proceeds  is  that  the  husband's  ex- 
pression is  general,  as  he  has  introduced  the 
word  **  every'*  (which  argues  generality),  in 
addition  to  the  simple  reply,  whence  it  ap- 
pt»ars  that  his  intention  is  generality,  and 
not  speciality ;  and  it  follows  that  the  sen- 
tence; must  Be  received  as  a  speech  de  novo, 
and  not  as  a  reply.— In  reply  to  the  arguments 
of  Aboo  Yoosaf,  it  is  to  oe  observed  that  the 
words  of  the  husband  admit  of  being  con- 
strued   into   a  design   of    terrifying  and 
frightening  the  woman,  on  accoimt  of  her 
having  upbraided  him  with  that  which  it  is 
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him  to  do  ;    and,  under  such  a  |  the  master  had  performed,  within  that  year. 


n,  the  restriction  to  the  other 
lot  admissible.— If  the  husband 
ilarethat  his  intention  respected 
»ther  wives,  he  is  to  be  credited 
but  not  with  the  Kazee  ;  because 
tended  a  particular  thin^  bj  a 
pression,  and  his  words  admit  of 
Q  in  this  sense  ;  but  it  contradicts 
js ;  his  declaration^  therefore,  is 
ted  in  a  religious  view,  but  not  in 
w. 


CHAPTER  X. 


)W8    BESPECTINO     PILGRIMAGE, 
FASTING,   AND  PRATEB. 

a  VOW  of  Masha.—lv  a  man  make 
to  perform  a  Masha  [pedestrian 
>]  to  the  temple  of  God,**  it  is 
,  upon  him  to  perform  a  pilgrimage 
ba  on  foot, — or  that  he  make  the 
termed  Amrit ;  and  if  he  choose  he 
>n  his  pilgrimage,  or  Amrit ;— but 
.  this  case  perform  a  sacritice.  This 
t'ourable  construction  of  the  law. 
rould  suggest  that  neither  pilgri- 
'krarit  are  rendered  incumbent  upon 
iving  engaged  no  farther  than  to 
le  temple  **  on  foot,"  which  is  not 
t  as  an  act  of  piety,  but  is  merely 
•ent  act;  neither  is  going  on  foot 
al  design,  that  being  simply  the 
ice  of  pilgrimage  or  Amrit. — The 
r  the  more  favourable  construction 
wrul'old  ;— FiKST,  Alee  has  declared 
a  vow  of  this  nature,  either  pil- 
)r  Amrit  are  incumbent  upon  the 
-Skcondly,   from   the   expression 

either  pilgriraaj^e  or  Amrit  are 
ly  understood  ;  and  hence  it  is  the 
'  he  had  said,  *'  I  owe  a  visitation  to 
e  on  foot  ;**  wherefore  it  is  incum- 
i  him  to  perform  his  pilgrimage  or 

foot,  or  tnat,  if  he  choose  to  perjorm 
>eback,  he  also  perform  a  sacritice.* 
'  a  row  of  rnaftumission  suspended 

noil -performance  of  pilgrimage, — 

make  a  vow,  saying,  **  if  I  do  not 
,  pilgrimage  this  year,  such  an  one. 
is  free,*' — and  after  the  lapse  of 


r  a  dispute  should  arise  between  | 
x^r  and  the  slave,— the  slave  al- 
lat  the  master  had  not  performed 
mage,  and  the  master  alleging  that 
performed  it.  and  the  slave's  wit- 
ir  testimony  in  this  manner, — *'  that 


a  sacrifice  at  Koofa,"  the   slave  (according 
to  Haneefa  and  Aboo  Yoosaf)  is  not  eman- 
cipated.— Imam    Mohammed  says    that  the 
slave  is  emancipated,  because  tne  witnesses 
have  testified  to   the   master   having  per- 
formed sacrifice  at  Koofa,  which  is  a  well- 
known  act,  and  which  necessarily  implies 
that  he  has  not  performed  pilgrimage,  and 
hence  the  condition  of  the  penalty  (namely, 
non-performance  of  pilgrimage)  is  fulfiUea. 
Case  of  a  vow  against  fasting, — If  a  man 
make  a  vow  that  he  will  not  fast,  and  he 
should  afterwards  intend  a  fast,  and  keep 
the  same  a  short  time,  and  then  break  his 
fast  within  the  same  day,  he  is  forsworn  on 
account  of  the  condition  of  violation  being 
fulfilled ;    because   the  word   Sawm   [fast] 
signifies  abstinence  from  those  things  the 
use  of  which  breaks  a  fast  kept  with  a  pious 
intent,  which  in  this  case  is  evident. 

Case  of  a  vow  against  fasting  for  a  day. — 
If  a  man  make  a  vow  that  **  he  will  not  fast 
a  day,*'  and  he  afterwards  intend  a  fast,  and 
observe  the  same  for  a  few  hours  (for  instance), 
and  then  break  his  fast,  he  is  not  forsworn, 
because  he  intended  such  a  fast  as  is  regarded 
in  the  law,  and  that  is  not  completed  until 
it  be  accomplished  by  the  ending  of  the  day ; 
moreover,  tne  full  time  of  a  day  is  expressly 
mentioned  in  his  words,  "  I  will  not  fast 
a  day,"  and  therefore  it  is  to  be  so  under- 
stood. 

Case  of  a  vow  against  praying. — If  a  man 
make  a  vow  that  **  he  will  not  pray,**  and  he 
should  after  that   stand    up   ana   perform 
Kiraat  [reading  the  Koran],  or  Rookoo  [a 
submissive  posture  used  in  prayer],  he  is  not 
forsworn  :  but  if  he  perform  the  Soojda  along 
with  those  other  ceremonies,  he  is  Ibi sworn. 
This  proceeds  upon  a  favourable  construction. 
-  The  suggestion  of  analogy  is  that  he  would 
be  forsworn  in  consequence  of  beginning  to 
pray,  from  the  correspondence  of  this  with 
a  case  of  fasting  ;  that  is,  if  a  man  make  a 
vow  that  *'  he  will  not  fast,"  and  he  should 
afterwards  keep  a  religious  fast,  he  would 
be  forsworn  upon  the  commencement  of  it ; 
and  so  also  in  the  present  case.    The  reason 
of  this  is  that  a  person,  upon  beginning  to 
pray,  is  termed  a  Moosillee,  or  praying  per- 
son, in  the  same  manner  as  one  beginning  a 
religious  fast  is  termed  a  Sayim,  or  faster  : 
but  the  reason  for  a  more  favourable  con- 


of  the  expressions  here  treated  of 
fully  understood  only  in  the  original 
lence  much  of  the  reasoning  unon 
lost  in  a  translation.  Two  other 
here  omitted  for  the  same  reason, 
because  the  rights  of  individuals  are 
unoemed  in  them. 


struction  is  that  a  prayer  implies  and 
includes  a  variety  of  ceremonies,  such  as 
standing,  kneeling,  and  prostration; — and 
hence,  until  the  whole  of  these  be  performed, 
it  is  not  termed  prayer :  contrary  to  fasting, 
as  that  consists  of  only  one  single  observance, 
namely,  abstinence. 

If  a  man  vow  that  **he  will  not  perform 
prayer  according  to  the  ordinance  of  thcJ* 
LAW,"  he  will  not  be  forsworn  upon  praying', 
until  he  come  to  that  part  of  the  ceremony 
which  requires  the  second  genufiection; 
because,  by  the  above  mode  of  expression 
he  appears  to  mean  that  kind  of  prayer 
whicn  is  regarded  in  the  law  ;    and  tho 
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smallest  deg^e  which  constitutes  that  is  two 
genutlections,  as  the  prophet  has  forbidden 
short  or  interrupted  prayer. 


CHAPTER  XI. 

OP  vows  RESPECTING  CLOTHING  AND 
OKNAMEXTS. 

Vote  of  a  husband  against  icearing  cloth  of 
his  wife  8  manufacture. — If  a  man  make  a 
vow,  baying?  to  his  wife,  **  if  1  put  on  any  of 
your  work  (that  is,  cloth  made  of  thread  of 
your  spinninjr),  such  cloth  is  Hiddee  (that  is. 
an  oflcring  at  the  shrine  of  the  prophet),' 
and  that  man  should  afterwards  buy  cotton, 
and  his  wife  spin  it  into  thread,  ana  of  that 
thread  cloth  be  woven,  and  the  man  put  on 
the  same,  it  is  incumbent  on  him  (according 
to  Hancofa)  to  make  an  oflering  thereof  at 
Mecca.  Tlie  two  disciples  have  asserted  that 
it  is  not  incumbent  upon  the  vower,  in  the 
case  in  question,  to  make  an  oHering  of  his 
cloth,  unless  where  the  thread  has  been  spun 
of  cotton  which  was  his  [the  vower* s]  pro- 
perty at  the  time  of  his  making  the  vow; 
for  they  contend  that  a  >'oozr,  or  devoting 
vow,  is  not  valid,  unless  it  respect  actual 

Eroperty,  or  be  pronounced  in  a  way  which 
as  reference  to  the  cause  of  a  right  of  pro- 
perty ;  and  neither  of  these  are  existent  in 
this  case,  as  the  vower  putting  on  the  cloth, 
or  the  woman  spinning  the  thread  of  which 
it  is  composed »  are  not  causes  of  a  right  of 
property  to  the  vower.  The  argument  of 
Haneefa  is  that  it  is  customary  for  a  wife  to 
spin  her  husband's  cotton,  and  whatever  is 
cubtomary,  the  same  is  meant  and  intended  ; 
and  the  act  of  the  ^-ife,  in  8])inning  the  cloth, 
is  a  cause  of  the  husband's  right  in  it ;  •  here, 
therefore,  appears  a  reference  of  the  Noozr,  or 
devoting  vow,  to  the  cause  of  a  right  of  pro- 
perty, wherefore  the  vow  is  valid  ;  and  hence 
the  vower  is  forsworn  upon  the  wife  spinning 
cotton  which  was  his  property  at  the  time  of 
the  vow.t 

If  a  man  make  a  vow  that  **  he  will  not 
sleep  on  such  a  bed,*'  and  he  should  after- 
wards sleep  thereon,  it  having  a  sheet,  blan- 
ket, quilt,  or  so  forth,  spread  over  it,  he  is 


*  According  to  the  Mussulmnn  law,  any 
change  'wrought  in  the  descriptive  quality  of 
goods  (surh  as  turning  cotton  into  tliread), 
causes  in  itself  a  transler  of  the  property  from 
the  tormcr  proprietor  to  the  person  who 
makes  or  (HVcts  such  change  in  it,  indepen- 
dent of  any  previous  contract  of  purchase,  the 
person  to  wnom  such  tranfer  of  property  is 
made  remaining  n sponsible  to  tne  original 
proirittor  for  the  value  of  the  goc-ds  in  their 
Ibnuer  state.     (See  Usurpation  of  Property.) 

+  Here  follows  a  long  but  very  fiivolous 
case  of  vows  against  wearing  Hooleea  [super- 
fluous ornaments]  omitted  in  the  translation, 
as  it  turns  entirely  upon  the  acceptation  of 
the  tem  Booleea,  which  has  been  held  to 
of  different  articles  at  diflerent  times. 


forsworn ;  because  such  covering  is  also  an 
appurtenance  to  the  bed,  and  hence  sleepiofc 
on  the  covering  may  be  said  to  be  sleepmg  on 
such  bed.  But  if  another  bed  be  laid  upon 
the  bed  which  is  the  subject  of  the  vow,  and 
the  swearer  sleep  thereupon,  he  is  forsworn, 
because  a  thing  cannot  be  an  appurtenanci^to 
a  similar  thing,  and  hence  sleepmg  uponthii 
bed  is  not  to  be  accounted  sleeping  upon  the 
other. 

Ik  a  person  swear  that  **  he  will  not  sit 
upon  the  ground,"  and  he  should  afterwardi 
sit  upon  a  carpet  or  mat  spread  thereon,  he 
is  not  forsworn ;  because  a  person  in  such 
case  is  not  said  to  be  sitting  on  the  ground. 
It  is  otherwise  where  the  skirts  of  his  frar- 
ment  only  are  between  the  ground  and  him, 
as  his  garment  is  merely  an  appurtenance  to 
himself,  and  hence  is  not  to  be  considered  as 
the  thing  upon  which  he  sits.  ^ 

If  a  man  vow  that  "  he  will  not  sit  upon 
such  a  seat,"  and  he  should  afterwards  sit 
thereupon  when  there  is  a  covering  spread 
upon  it,  he  is  forsworn  ;  because  the  p^non 
wno  sits  upon  that  covering  is  considered  u 
the  occupier  of  that  seat,  in  common  usage, 
as  this  IS  the  usual  way  of  sitting  upon  a 
bench,  or  other  raised  seat.  It  is  otherwise 
where  the  seat  which  is  the  subject  of  the 
vow  has  another  seat  set  over  it,  and  the 
vower  sits  upon  the  upper  seat,  for  then  he 
is  not  forsworn,  because  the  second  sett  is 
a  fellow  to  the  first,  and  a  thin^  cannot  he 
an  appurtenance  to  a  similar  thing  (as  has 
been  already  observed);  sitting  upon  the 
second  seat,  therefore,  is  not  to  be  accounted 
the  same  as  sitting  upon  the  first,  which 
was  the  subject  of  the  vow. 


CHAPTER  XII. 

OF  vows  CONCEENINO  STEIEINO,  KILLI50, 
AND  so  FORTH. 

A  vow  made  against  striking  a  person  it 
not  violated  by   striking  that  person  when 
dead  ;  and  the  same  of  a  vqw  against  clothing, 
— If  a  person  make  a  vow,  saying  [to  in- 
other! ,  '*if  I  strike  you,  my  slave  is  free," 
and  the  vower  should  strike  that  man  after 
his  death,  he  is  not  forsworn ;  because  strik- 
ing is  restricted  to  life,  as  being  the  name  of 
an  action  which  gives  pain,  and  excites  the 
feelings  of  the  person  struck,  which  is  not 
possible  with  the  dead.  « iSo  also,  if  a  man 
were  to  say  to  another,  **  if  I  ^othe  you,  mT 
slave  is  free,'*  and  he  should  a^r  his  death 
clothe  him,  he  is  not  forsworn ;  because  bj 
clothing,  when  it  is  indefinitely  expressed,  u 
meant  a  complete  transfer  of  projierty  in  the 
article  of  clothing,  and  this  transfer  cannot 
be  made  to  a  defunct ;  unless  when  the  vuwtz 
by  clothing  simply  meant  covering,  in  which 
case  he  would  be^  forsworn,  for  here  he  in- 
tends his  words  in  a  sense  which  they  are 
capable  of  bearing.    (Some  doctors  say  that, 
if  a  person  were  to  make  avow  in  the  Persian 
tongue,  saying  to  another,  "  if  I  clothe  yon, 
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slave  is  free,"  and  lie  should  clothe  that  I  -water,  however,  there  is  no  diatinction  made 
D  after  hi_s  death,  he  is  forsworn;  be-    with  respect  to  knowledge;  that  '     "' 


e  by  this, 


1  the  Vulvar  idiom,  is  meant '  (oocordiag  to  Huneefa  and  Hohummed)  is  not 


iply  covering.)  _ 

9pealiing  to,  going  to, — Iir  the  tame  man- 

r,  if  a  man  were  to  make  a  vow,  sttvinff  to 

rther,   "  if.l  speak  to  yon,  my  slave  ia  ,  ,^ ,  ___   

e,*'  or,  **  if  1  come  to  you,*'  and  so  forth,    haa  been  already  mentioned- 
1  be  ahonld  speak  to,  or  go  to,  that  person  I 

er  his  death,  yet  he  is  Dot  forsworn  ;  be- 1  

sse  the  intent  of  speaking  is  to  impart 
■u,  which  death  prevents  the  possibility 
;  and  "coming  to  the  dead''  implies  a 
learit,  or  vinitatioa,  which  is  not  to  the 
ad,  bat  to  the  shrine  or  Hausoleom  of  the 


torsworn,  whether  he  be  aware  of  the  cap 
liaving  no  water  in  it  or  not ;  and  this  ir 
approved.  It  is  otherwise  in  the  case  ii 
question,  for  there  a  distinction  h 


CHAPTEE  Xlir, 


S  KESFECTINO   T 


•d. 


,  '  and  he  should  wash  toi 

a  after  his  death,  he  is  forsworn ;  because  '.,  debt 
<  wash  simply  sig-oifies  to  ablute  with 
I  purification,   which    takes  plaoe  i 
ilution  of  the  dead. 
A  vote  c      ■     ■  •     ■ 

atmilted  in  tport. — Ip  a  man  make  a 
"  he  will  not  beat  his  wife,"   and  he 


lerwaids  poll  her  hair,  or  seize  her  by  the  ,  friends  meet  after  a  long  eeparatioi 
roat,  or  bite  her  with  his  teeth,  he  is  for-  {  lay  to  the  other,  "  I  have  n  ' 
;  because  beating  ia  the  t£rm  for  an  i  month  t "  and  so  forth. 


ence,  in  a  cow,  betaeen  the  Urmf 
and  in  a  length  of  time. — ly  a  man 
vow,  Baying,  "I  will  diseharge  my 

-_    such   an  one  shortly,"  this  means 

within  less  than  one  month ;  and  if  he  say, 
''  I  will  discharge  my  debt  due  to  such  an 
line  in  a  length  of  time,''  this  means  more 
than  a  month ;  because  any  space  within 
■X  month  is  accounted  a  short  time,  and  a, 
month  or  any  term  beyond  it  is  accounted  a 
and  hence  it  is  that  where  two 
1,  one  will 

to  diicharge  a  debt  it  /uffllled  by 
iiachargittg  it  in  light  or  base  money,  e~  — 


at  if  these  acts  are  done  in  the  course  of  i  money  belonging  to  another.^lF  a  man  make 
itoal  pUying  and  dalliance,  the  vower  ii  -...■.,.■.  ,  ,. 

t  forawom.  oecause  onder  such  eironm-  .  _ 
lace*  these  bear  the  construcldon  of  jests,  .  pay 
id  not  of  beating.  — 

Vote  of  flaying  a  person  leho 
ad  inetirt  lite  penalty.— It  a  me 

t   alay  such    an   one,    my   wife  is 


-IE 


sayinr,  "I  will  discharge  my  debt, 
ig  to  inch  an  one,  this  day,"  and  he 
the  debt  npon  that  day  accordingly,  and 

e  of  the  money  in  which  he  has  paid  it 

already  I  should  afterwards  prove  light,  or  base,  or 
say,  "  i<    the  right  of  another  person,  yet  the  vower  is 

J , ,    ...J    wife  is  ■  not  forsworn;   because    lijchtness  is  only  a 

.d,"  and  the  person  mentioned  be  not    defect,  which  does   not    destroy  the   specie 

id  the  vower  himself  know  this,  he    (whence  it  is  that  if  one  of  the  parties,  in  a 

coniraot  of  Sirf  sale,  should,  through  neg- 


:  because  he  here  makes  his  vi 

that  life  with   which  God  may    ligenoe,  r 


foraw, 

npire  the  deceased  anew ;   and 
itoifcible,   his  vow  stands  valid ;   and  he  n  ,  — ana 
itn  forsworn,  because  the  slaying  of  thai  I  price, 
eraon  is  in  the  common  course  of  things  ' 
apossible.     If,  however,  the  vower  be  not 
ware   of  that  perwn's  being  already  de- 
based,  he  is  not  forsworn,  because  he  haa 


e  base  metal  in  return  !<. 


metal,  the  exchange  ,is  complett^ly  fulhlled 

'      I  also,  the   seller  is  fully  paid   his 

a  contract  of  Sillim  sale,  where  he 

base  coin  in  place  of  pure  coin)  — 

and  such   being  the  case,  the  condition  of 

fllUilment  (namely  the  payment  of  the  debt) 

aeeomplifihed  ;  the  vower,  therefore,  ia 


ere  made  his  vow  respecting  that  life  which  '  forsworn  ;  the  receipt  of  the  money,  also, 
e  supposes  to  be  eiisling  in  such  a  person,  where  it  is  the  right  of  a  third  person,  is 
at  which,  in  the  common  coarse  of  things,  valid  nevertheless,  and  the  fulfilment  thus 
1  no  longer  conceivable.  There  is  a  diver-  i  established  is  not  afterwards  affected  by  the 
ity  of  opinion  between  Haneefa  and  Abob  restoration  of  the  same  to  that  third  person. 
'ooaaf  concerning  this  case,  from  the  ana-  (If,  however,  any  of  the  money,  aft^r  pay- 
)gyitbearstothe  case  of  the  vesselof  water; 'ment,  should  appear  to  be  composed  of 
t^t  ia,  if  a  man  were  to  vow,  "if  I  do  not  I  pewter,  or  tin,  the  vower  is  forsworn ; 
rink  oat  of  this  cup  my  wife  is  divorced^"  because  those  metals  are  not  regarded  as 
nd  there  ihoold  happen  to  be  no  water  is  specie,  whence,  if  throngh  negligence  they 
be  mtp,  he  is  not  forawoni,  according  to  I  should  be  accepted  in  a  Sillim  or  Sirf  con- 
laneew  and  Mohammed,  on  account  of  thi  tract,  it  is  not  a  lawful  payment.) 
ivalidity  of  the  vow,  from  the  impossibility  Or  by  means  of  ligaidation.—lr,  also,  the 
rfoltilling  it :  bnt  according  to  AbooYoosai  vower  should  seU  his  slave  to  his  creditor, 
e  is  forsworn  ;  because  he  does  not  hold  thi.-  within  the  course  of  the  day,  in  lieu  of  the 
Mnbility  of  fol^ment  to  be  a  condition  of  .debt,  and  the  creditor  accept  of  the  aame, 
!«  validity  of  the  vow ;  and  lo  alao  in  the  the  fulfilment  of  the  vow  is  aocompHBhed  ; 
tmtat  CUB-    In  Out  ewe  «f  Uw  vesaal  of  Iheoaoae  liqoidatioD  ia  one  mode  of  dii- 
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charjfingr  debts ;-— that  is,  the  debt  due  to  one 
party  ceases  in  lieu  of  the  debt  due  to  the 
other  (for  the  creditor  is  responsible  for 
whatever  he  receives,  as  he  receives  it  on  its 
own  account  by  becoraini^  proprietor  of  it, 
and  thus  the  same  oblij^ation  rests  u])on  the 
creditor  in  behalf  of  his  debtor  as  already 
rests  upon  the  debtor  in  behalf  of  the 
creditor) ;  a  mutual  liquidation,  therefore, 
takes  place  between  them,  and  tlie  debt  of 
each  is  remitted  in  lieu  of  the  debt  of  the 
other.  (This  mode  of  discharging  the  debt 
by  liquidation  is  becauso  the  actual  dis- 
charcre  is  inconceivable,  as  the  debtor  does 
not  here  offer  anything  but  substance,  and 
the  right  of  the  en.'ditor  is  not  to  substance, 
but  is  merely  to  the  debt  which  has  been 
incurred  by  the  other;  and  hence  the 
learned  in  the  law  say.  **  a  debt  must  be  dis- 
charged with  its  like)."  Liquidation,  there- 
fore, being  one  mode  of  discharging  debt,  the 
fulfilment  of  the  vow,  in  the  case  in  ques- 
tion, is  established,  becaiise  the  liquidation 
is  established,  upon  the  instant  of  the  sale 
of  the  slave. 

Objection. — The  liquidation  being  estab- 
lished upon  the  instant  of  sale,  why  is  the 
purchaser's  seisin  of  the  slave  made  a  con- 
aition  ? 

Reply. — Seisin  is  made  a  condition  in 
order  that  the  debt  due  to  the  seller,  namely, 
the  price  of  the  slave,  may  be  fully  con- 
firmed and  established,  because  although  it 
be  incumbent  upon  the  purolmser  from  the 
instant  of  sale,  ^et  it  stands  within  the 
possibilitv  of  ceasing,  as  it  is  possible  that 
the  article  sold  may  perish  before  seisin; 
but  by  seisin  the  debt  is  fully  confirmed  and 
established  upon  the  purchaser. 

But  not  hy  the  gift  oft/*e  creditor, — If  the 
creditor  make  a  gift  of  the  debt  to  the  debtor 
within  the  course  of  the  day,  the  fulfil- 
ment of  tlie  vow  is  not  established ;  because 
repayment  has  not  taken  place  ;^  and  also, 
because  the  discharge  of  the  debt  is  an  act  of 
the  debtor  alone,  and  the  gift  of  the  debt 
implies  that  the  creditor  relinquishes  his 
rignt  to  it,  which  is  an  act  of  the  creditor, 
and  not  of  the  debtor,  wherefore  the  con- 
dition of  fulfilment  (namely,  the  act  of  the 
debtor)  is  not  accomplished.  It  is  here  to  be 
observed,  however,  that  although  the  fulfil- 
ment be  not  accomplished,  yet  the  vower 
is  not  forsworn,  but  the  vow  becomes  void ; 
because  the  vow  was  restricted  to  that  day, 
and  the  creditor  having  remitted  the  debt 
within  that  day,  the  swearer  is  thereby  effec- 
tually precluded  from  the  fulfilment  of  his 
vow  before  the  expiration  of  its  term,  which 
does  not  take  place  until  the  end  of  the 
day,  whence  the  vow  becomes  void,  in  the 
same  manner  as  in  the  case  of  the  vessel  of 
water.* 

A  vow  not  to  €iccept  reimbursement  of  a 
debt  in  partial  payments  is  not  violatecl  until 
the  whole  debt  shall  have  been  so  received, — 
If  a  debtor  were  to  make  an  offer,  saying  to 


*  See  Chap.  VI.,  ante  p.  162. 


his  creditor,  "  I  will  discharge  my  debt  to 
you,  by  partial  payments,**  and  the  creditor 
shoulcf  reply,  with  an  oath,  saying,  "  I  will 
not  thus  receive  my  due  by  accepting  part, 
and  not  the  whole,"  and  ne  should  after- 
wards take  a  part  of  the  debt,  yet  he  is  not 
forsworn  so  long  as  he  receives  not  the  whcJe 
debt   thus    by  partial    payments  j    because 
here  the  jpoint  which  produces  a  violation  of 
the  vow  IS  the  receiving  the  whole  debt,  bat 
in  partial  sums,  and  that  has  not  taken  plaee. 
— If  the  debt  consist  of  articles  computable 
by  weight,  and  the  vower  accept  payment  bj 
two  or  more  weighings  thereof,  in  such  a 
manner  as  not  to  be  employed  in  any  other 
concern  between  these  two  weighings,  he  ia 
not   forsworn,  although  thia  be   a  partial 
mode  of  receiving  payment,  becmnse  tne  re- 
ceipt of  the  whole  at  once  is  sometimes  in 
any  common  way  impossible,  and  hence  any 
debt  of  this  description  is  an  exception  firam 
the  present  case. 

If  a  creditor  make  requisition  from  Idi 
debtor  of  a  part  of  what  is  due  to  him,  sup- 
pose two  hundred  Dirms,  and  the  debtor  reply 
that  "he  has  not  so  much  money," and  the 
creditor  disbelieve  him,  and  he  answer,  "if 
I  possess  more  than  one  hundred  Dirms,  my 
wife  is  divorced,"  and  it  should  happen  tint 
he  is,  at  the  time  of  saying  this,  possessed  of 
fifty  Dirms  only,  he  is  not  forsworn ;  becaoae 
his  design,  in  tliis  decimation,  is  merely  to 
express  his  denial  of  being  possessed  of  more 
than  one  hundred  Dirms ;  and  also,  becaose 
his  exception  of  one  hundred  Dirms  involTes 
an  exception  of  everv  component  part  or 
proportion  of  one  hundred ;  and  fifhr  is  000 
of  these  proportions;  wherefore  fifty  also 
are  excepted,  and  hence  he  is  not  forswtHrn. 
And  the  rule  is  the  same,  if,  instead  of 
"  more  than  one  hundred  Dirms,"  he  should 
sav,  '*  other  than  one  hundred  Dirms,"  or 
"  beyond  one  hundred  Dirms," — because  all 
these  terms  equally  express  exception. 


CHAPTER  XTV. 

OF  MISCELLANEOUS  CASES.. 

A  vow  against  doing  a  thing,  unreshiC' 
tively  ^pronounced,  operates  as  a  perpetual 
inhibition. — If  a  man  make  a  tow,  saying, 
"  I  will  not  do  so  and  so,"  it  is  necessary 
that  he  for  ever  abstain  from  the  commission 
of  that  act,  because  he  has  expressed  the 
negative  of  the  act  generally,  and  hence  the 
prohibition  is  general,  in  consequence  of  the 
negative  being  unrestrictiTely  expressed. 

A  vow  of  performance  is  fulfilled  by  « 
sinale  instance  of  verformanee.'—lT  a  man 
make  a  vow  that "  ne  will  do  such  a  thing," 
and  he  should  once  do  it,  his  vow  is  fulfilled, 
as  he  has  not  undertaken  more  than  the  com- 
missioii  of  that  act  in  one  single  instance 
unspecified,  because  such  is  to  be  understood 
from  the  words  by  which  he  binds  himself, 
fulfilment  is  therefore  establishedy  upon  his 
once  performing  a  single  instaaoe  of  the  act 
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in  question,  whateyer  instance  that  may  be, 
and  whether  such  performance  be  voluntary 
or  oompulsiye.  In  a  case  of  this  nature, 
noreoYer,  the  vower  is  never  considered  as 
(brsworn,  unless  where  he  may  be  utterly 
excluded  from  a  possibility  of  pcrforminf? 
the  act,  which  can  only  be  by  his  death,  or 
\f  the  destruction  of  the  subject  of  the  act. 

An  oath  imposed  by  a  supreme  magistrate 
fontinuea  in  force  only  during  the  existence 
tf  thai  magistrate's  authority, — If  a  sultan, 
•r  other  supreme  governor,  or  magistrate  of 
a  kingdom  or  province,  should  require  an 
Mth  of  a  person  that  *'  he  will  inform  him 
cf  the  dwelling  of  every  evil-doer,  who  shall 
tnter  that  territory,"  and  the  person  swear 
aeeordingly,  such  oath  binds  him  to  convev 
inch  information  to  the  ma^strate  aforesaia, 
during  the  existence  of  his  authority  only, 
and  no  longer ;  because  the  intention  of  the 
nagihtrate,  in  imposing  such  an  oath,  is  to 
lepel  the  wickedness  of  evil-doers,  or  to  pre- 
fent  such  wickedness  in  others  by  the  pun- 
Uunent  of  those  evil-doers ;  conveying  this 
infoTination;  therefore,  after  the  expiration 
€f  die  magistrate's  government  and  auUio- 
ntf,  is  no  manner  of  use ;  and  the  expira- 
tioQ  of  the  magistrate's  authority  takes  place 
cither  on  his  death,  or  his  removal  from 

A  vow  of  gift  is  fulfilled  by  the  offer  of 
tie  giftf  although  it  be  not  accepted  of, — If 
•  master  make  a  vow  "  that  he  will  oestow 
•Qch  a  slave  upon  such  a  person,''  and  he 
ihould  bestow  that  slave  accordingly,  and 
the  person  refuse  such  gift,  yet  the  vow  is 
fulfilled. — This  is  contrary  to  the  doctrine 
of  Ziffer,  who  considers  gift  to  be  the  same 
aj»  sale,  as  being  equally  a  transfer  of  pro- 
perty :  and  as,  if  a  man  swear  that  '*  he  will 
Sell  his  slave  to  such  a  person,''  and  that 
ptrraon  refuse  to  buy  the  said  slave,  the  vow 
x^ruains  unfullilled,  so  in  this  case  likewise. 
— The  arguments  of  our  doctors  on  this  i>oint 


'  are  twofold :— First,  gift  is  a  voluntary  or 
gratuitous  deed,  and  hence  is  executed  on 
the  part  of  the  giver  alone,  independent  of 
the  receiver ;  thus  we  say,  **8uch  a  person 
presented  so-and-so  to  such  a  person,"  al- 
I  though  the  other  may  not  have  accepted  it*: 
I  — Secondly,  the  design  of  the  swearer,  in 
\  makinf|['  such  a  vow  as  the  above,  is  to  ex- 
;  hibit  his  own  generosity  and  liberality ;  and 
that  is  effected  by  moans  of  the  deed  of  gift ; 
but  a  contract  of  sale  is  a  mutual  engage- 
ment, which  can  be  executed  onl^  by  the  act 
of  both  the  parties  concerned  in  it. 

Voxos  in  respect   to  odoriferous  herbs  or 

:  flowers  have  force  according  f-o  the  sense  in 

.  tchich  the  denomination  of  them  is  generallt/ 

j  taken. — If  a  man  make  a  vow  that  "  he  will 

not  smell  lieehan,"  and  he  should  afterwards 

I  smell  to  the  rose  or  the  jessamin,  he  is  not 

forsworn,  because  Keehan  is  that  species  of 

flowers  which  have  no  stalk,  and  the  rose  and 

jessamin  have  stalks  or  branches  from  which 

they  depend. 

If  a  man  were  to  make  a  vow,  saying, 
that  "  he  would  not  purchase  violets,"  and 
have  no  particular  intention  therein,  the 
vow  is  construed  to  mean  oil  of  violets,  from 
general  custom,  according  to  which,  a  per- 
son dealing  in  that  article  is  termed  a  violet- 
seller  :  ana  as  purchase  is  founded  upon  sale, 
a  person  purchasing  oil  of  violets  is  termed 
a  buyer  oi  violets. — (Some  doctors  maintain 
that,  with  us,  by  the  term  violets,  is  xmder- 
stood  the  flower  only,  and  not  the  oil.) — If 
the  vower  were  to  say  that  **  he  would  not 
purchase  flowers,"  by  this  is  to  be  under- 
stood the  leaves  only,  and  not  the  oil,  as 
]  such  is  the  literal  meaning  of  his  expres- 
I  sion ;  and  custom  also  accords  with  this, 
because  by  flowers  is  usually  understood  the 
,  leaves  of  the  flowers.  In  the  case  of  violets 
:  custom  has  established  it  otherwise,  as  the 
word  violets  is  commonly  used  to  express  oil 
of  violets. 


END  of  the  first  V0LT7VE. 
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BOOK  VII. 

OF  HOODOOD,   OB  PUNISHMENTS.* 

Definition  qf  Hidd.^B.ooDOO'D  is  the  plural 
of  Hidd;  and  Hidd  in  its  primitive  sense 
signifies  obstruction;  whence  a  porter  or 
gatekeeper  is  termed  the  Hiddad,  or  ob- 


*  These  are  here  confined  solely  to  whore- 
dom, drunkenness,  and  slander.  The  punish- 
ments for  liieft,  &0.9  are  treated  of  under 
their  proper  heads. 


structor,  from  his  office  of  prohibiting  people 
from  entering.  In  law  it  expresses  uie 
correction  appointed  and  specifiea  by  the  law 
on  account  ot  the  right  or  God,  and  hence 
the  extension  of  the  term  Hidd  to  retaliation 
is  not  approved,  since  retaliation  is  due  as  a 
right  ot  man,  and  not  as  a  right  of  God; 
and  in  the  same  manner,  the  extension  of  it 
to  Tazeer  (or  discretionary  chastisement)  is 
not  approved,  as  Tazeer  is  a  species  of  oor- 
rection  not  specified  or  determined  by  any 
fixed  rules  of  law,  but  committed  to  the 
discretion    of    the    Eazee.     The    original 
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PUNISHMENTS. 
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desi^  in  the  inHtitiition  of  Hidd  is  deter- 
ment, that  is,  warning:  people  from  the 
commission  of  offensive  aetions ;  and  the 
absolution  of  the  person  punished  is  not  the 
original  disij,'n  of  it,  as  is  evident  from  its 
hiiing  awarded  to  Intidcls  in  the  same 
manner  as  to  Mussulmans. 


Chap. 
Chap. 


Chap. 
Cliap. 
Chap. 
Chap. 


I. — Of  Zinna,  or  Whoredom.* 
II.— Of   the  Carnal  Conjunction 
which  occasions  Punishment,  and 
of  that  which  does  not  occasion  it. 

III. — Of  Evidence  in  Adultery 
and  of  Retraction  therefrom. 
IV.— Of    lIMd-Shirrub,    or    the 
Punishment  for  Drinking^  Wine. 

v.— Of     Hidd-Kazaf,     or     the 
Punishment  for  Slander. 
VI. — Of  Tazeer,  or  Chastisement. 


CHAPTER  I. 

OF   ZINNA,   OR  WHOREDOMS. 

Whoredom  may  he  estahfished  hy  proof  or 
by  confessiofi. — Whorkdom  is  established 
before  the  Kazee,  in  two  different  modes— by 
proof  and  by  confession ; — bj  proof,  because 
that  is  a  demonstration  founded  on  the 
appearance  of  fact«;  and  by  confession, 
because  probability  is  most  in  favour  of  the 
truth  in  such  acknowledffment,  especially 
where  it  is  to  be  the  occasion  of  suffering? 
and  shame  to  the  person  confessing;  and 
whoredom  beingp'  an  act  the  nature  of 
which  most  frequently  excludes  the  possi- 
bility of  x)ositive  proof,  it  is  necessary  that 
circumstantial  evidence  be  admitted  as  suffi- 
cient to  establish  it,  lest  the  door  of  correc- 
tion mi^ht  be  shut. 

To  esfabiish  it  upon  proof  four  tci'tnesses 
are  required, — The  manner  of  giving  evi- 
dence to  whoredom  is  by  four  persons  bearing 
witness  against  a  man  and  a  woman  that 
they  have  committed  whoredom  together, 
because  God  has  commanded  in  the  Koran, 
saying,  **  produce  four  witnesses  from 
AsioNG  TOC  AftAiNST  THEM ;"  and  also,  **  IF 

ANY  PEUSON  ADVANCE  A  CHARGE  OF  WHORE- 
DOM AGAINST  OTHERS  OF  CHASTE  REPUTE, 
AND  CANNOT  PRODUCE  FOUR  WITNESSES  IN 
SUPPORT  OF    HIS  ACCUSATION,     LET  HIM  BE 

PUNISHED  WITH  EIGHTY  STRIPES."  More- 
over, the  prophet  once  said  to  a  man  who 
brought  before  him  an  accusation  against  his 
own  wife,  "  Bring  four  men  who  may  bear 
testimony  to  the  truth  of  your  allegation  :" 
and  this  degree  of  proof  is  also  reouired, 
because  it  is  laudable  to  conceal  ana  cover 
infirmity,  and  the  contrary  is  prohibited ; 
and  by  requiring  no  fewer  than  four  wit- 
nesses to  a  charge  of  whoredom  both  these 
ends  are  obtained. 

Who  must  be  particularly  examined  in 
respect  to  all  the  circumstances  of  the  fact, — 


*  Meaning  either  adultery  or  fomioation. 


When    witneBses  come   forward  to  bear 
evidence  in  a  case  of  whoredom,  it  is  neces- 
sary that  the  Kazee  examine  them  parti- 
cularly concerning  the  nature  of  the  onence; 
that  is,  that  he  ask  of  each  witness  respec- 
tively, •*  What  is  whoredom  ? "  and  "in  what 
manner  have  the  parties  committed  it?'*  ud 
"  where  ?  *'  and  "  at  what  time  ? "  and  "  with 
whom  ?" — ^l)ecause  the  prophet  interTontfd 
Maaz  as  to  the  manner  of  the  fact,  and  the 
nature  of  the   offence;    and  also,  because 
examination  in  all  these  particulars  it  t 
necessary  caution,  since  it  is  possible  tlue 
the  witnesses,  by  the  term  Zinna,  may  meu 
something  not  directly  amounting  to  earoil 
conjunction  (such  as  seeing  and  touching), 
Zinna  being  a  phrase  occasionally  applied  to 
these  also.    It  is  possible,  moreover,  that 
the  whoredom  may  have  been  committed  in 
a  foreign  country,  and  therefore  that  it  ii 
not  cognizable;  or  it  may  have  been  eam- 
mitted  at  a  distant  period,  prior  to  the  charge, 
which  is   therefore   inadmissible;  it  may 
happen,  too,  that  the  fact  mt 
committed  under  an  erroneous 
the  parties  with  respect 
as  would  occasion  remission 
and  such  as  neither  the  parties' themselToi     \_ 
nor  the  evidences  against  them  are  aware  of 
(as  in  a  case  where  a  man  has  connexion 
with  the  female  slave  of   his  son);  it  ii     - 
therefore  requisite  that  the  judge  «>T<iiniiin 
the  evidence  minutely  with   respect  to  til 
these  particulars,  since  some  circumstanee 
may  appear,  in  the  course  of  such  investigt-     - 
tion.  sumcient  to  exempt  from  punishment 

Upon  the  evidence  being  duly  given^  sm- 
tence  of  punishment  is  passed, — And  when      __ 
the  witnesses  shall  thus  have  borne  testimony 
completely,  declaring  that  **  they  have  teen 
the  parties  in  the  very  act  of  carnal  oon- 
junction"   (describing  the  same),  and  the 
integrity  of  such  evidence  is  also  known  to 
the  Kazee  from  both  an  open  and  a  seott 
purgation,   let  him  then  pass  sentence  of 
punishment  for  whoredom,  according  to  such 
evidence.     The   apparent   probity   of  the 
witnesses  does  not  suffice  in  the  present  cue,     i 
but    it   is   necessary   that   the  magiitnlt^    : 
ascertain  their  probity,  both  by  an  open  and     - 
a  secret  purgation,  in  such  a  manner,  that 
(possibly)  some   circumstance  may  appetr 
sufficient  to  prevent  the  punishment,  beeauM 
the  prophet  has    said,   "  Seek    a    pretext 
to  prevent  punishment  according  to  your 
ability ; "  contrary  to  all  other  cases,  in 
which  the  apparent  integritv  of  the  witnesaes 
is  (according  to  Haneefa;  held  suificlent.  The 
mode  of  open  and  secret  purgation  is  fuUy 
set  forth  under  the  head  of  Evidence. 

MoHAMKED  has  said,  in  the  Mabsooi,  that 
the  Kazee  may  imprison  tlie  accused,  until 
he  make  a  purgation  of  the  witnesses, 
because  the  person  against  whom  the  testi- 
mony is  given  stands  charged  with  whoredom 
upon  the  evidence  of  witnesses ;  and  also, 
because  the  prophet  once  ordered  a  person 
charged  with  whoredom  to  be  imprisoned: 
contrary  to  a  case  of  debt»  since  a  debtor 


til-Chap.  I.  PUinSHMENTS.  177 

t  beimprwrnedupon  a  charge  of  debt  |  coDfessioos,  in  aBioKle  appearanoe,*  amonnt 
ited  aguDit  him  by  vitneseeB,  until  only  to  a  Mugle  confession ;  and  as  confesBion 
probity  be  fully  proved.  The  nature  i  relates  only  to  the  person  confegsing,  the 
IS  distuictiou  Bhall  be  treated  of  a'  '  unity,  of  otherwise,  of  his  appearance,  ia 
'D  another  place.  I  regarded,  and  not  that  of  the  Kazt  ' 


ifeuion  muit  be  repeated  fe .. .  _  .  ... 
—The  confession  whicn  establiihef 
dom  ia  made  by  a  person  of  sound  mind 
latnrc  age  ocknowled^K  himself  (or 
f)  guilty  of  vrhoredom  fonr  times,  at 
iflerent  appearances,  in  the  presence  ol 
izee,  he  [the  Kazee]  declining  to  receipt 
nfcssion,  and  sending-  the  person  away 


bly  ;  and  this  eppeamnoe  is  made  fonr  sepa- 
rate tinies,  by  the  Eaisee  repelling  the  per- 
ann's  first  confession,  and  saying  to  hinii 
Thou  art  mad!''  and  such  other  words, 


the  person,  upon  the  Kazee  thus  repelling  hi 
confession.  goinB  forth,  so  as  to  be  out  of  th 
Kazee's  si^ht,  and  returning  again,  and  r 


„  .      ^                ..„  peating  his  confession  :— and  so  on  to  the 

;,  second,  and  third  time.    The  matu-  fourth   time.     This  is  recorded   from  Aboo 

ad  sanity  of  the  ptrson  confessing  an.'  Haneefa,  on  the  authority  of  the  conduct  of 

ions,  because  the  declaration  of  an  in~  the  prophet  in  the  instance  of  Maoz,  -whom  he 

ran  idiot  is  not  worthy  of  any  credit,  thus  stntoutof  his  si^htthreedifftrcnttimes. 

rause  the  arknowledgment  of  such  ^^  The  person  coiifeletttg  must  be  particularly 

fficient  to  indnce  a  sentence  of  punish-  examined. — Wbkh    confession    shall    have 

The  condition  of  the  confession  beiD(r  been    made    in   this  manner  four  different 

four  times  at  four  different  appear-  times,  the  Eazce  rmjBt  then  proceed  lo  cia- 

is  agreeable  to  onr  doctors.    Accordinf:  mine  the  person  so  confessicg,  asliing  him. 

ifei,  a  angle  confession,  in  a  case  of  _"  What  is  whoredom!"— and  "where,  ana 

dom,  is  sufficient,  because  he  considers  in  what  manner,  and  with  whom — have  yon 

w  to  be  the  same  here  as  in  all  othei-  committed    this    whoredom  >*'  —  All    which 

the  confession  or  acknowledgment  of  i  duly  obstrrcd,  the  person  confessing  becomes 

iicumstance  being  the  means  of  dis-  then  properly  obnoiious  to  punishment,  as 

t  or  discovering  triat  which  is  so  eon-  the  proof  is  complete.     The  advuntages  at- 

or  acknowledged  i  and  a  single  con-  tending  the  examination  of  the  confessing 
I  is  fxilly  adequate  to  this  purpose,  a  I  person  hare  been  already  explained  under 
ion  being  of  no  manner  of  use,  since  'the   bead  of  wilneeses  hearing  evidence  to 

r  discovery  is  not  in  any  whoredom  [  hut  it  is  to  be  observed   that 


a  means  of  removing  all  doubt  time  of  the  perpetration  of  the  fact,  f  et  it  ii 
espcct  to  their  veracity,  and  of  afford-  not  requisite  to  put  a  similar  question  lo  k 
iler  satisfaction  to  the  mind  ;  whereas,  |  person  who  confesses,  because  that  delay 
repetition  of  the  declaration  of  a  single  which  would  impeach  the  credibility  of  a 
(as  in  case  of  confession!,  no  s-uch  witness  does  not  in  any  respect  impugn  the 
)n^  satisfaction  is  obtained.  The  :eredibility  of  a  person  who  makes  a  voluntary 
enta  of  our  doctors  in  opposition  to  '  confession ;  some,  however,  have  ssid  that  :f 
is  here  advanced  by  Shafci  are  two-  i  the  Kazcc  interrogate  such  a  person  with 
FiKST.  the  case  of  Slaaz,  on  whom  the  !  respect  to  the  time  of  the  fact,  it  is  lawful, 

■t  would  not  decree  any  punishment   - — ■ — 

be  should  have  made  confession  of  his  j  *  The  term  Majlis,  which,  for  the  sake  of 
■  four  different  times  at  four  different  perspicuity,  isin  this  place  translated  appear- 
sncea,  where  it  is  to  be  concluded  that  I  ance,  literally  signifies  a  seat  or  place  of 
igle  confession  had  sufficed,  and  it  had  |  sitting ;  and  it  may  admit  of  various  expla- 
iroper  to  proceed  to  punishment  upon  '  nations,  according  to  the  circumstonce  under 
rce  of  it  alone,  the  prophet  would  not  which  it  is  applied,  or  the  person  to  whom  it 
lelajrd  to  inflict  it  until  the  confession  '  relates.  When  it  is  mentioned  as  the  Majlis 
be  four  times  repeated  as  above ;—  :  of  the  Kazee,  it  means  the  public  assembly 
ntT,  as  in  evidence  to  whoredom  four  |  or  court  of  that  magistrate :  when  it  applies 
ses  are  requisite,  so  also  in  the  con-  solely  to  the  parties  who  come  to  make  any 
thereof  four  repetitions  are  requisite,  declaration  bctore  the  Kozee,  it  may  he  rcn- 
•r  the  same  rtason,  namely,  that  it  is  dered  the  appearance  of  that  party  m  codkt- 
■le  to  conceal  infirmity  -,  and  this  con-  ;  It  also  frequently  refers  to  a  private  com- 
of  the  repetition  of  confession  has  a  '  pany,  and  sometimes  merely  to  the  posture 
cy  to  conceal  infirmity.  The  reasons  '  of  the  party  (as  in  the  case  of  divorce  left  at 
ihlishing  four  appearances  of  the  per-  the  option  of  the  wife).  In  short,  to  define 
ifeMJng  as  a  condition  are  twofold;—  the  true  and  precise  application  of  the  term 
the  tradition  of  Maaz,  as  already  re-  Mailis  in  the  present  case,  regard  must  h« 
— Secondlt.  a  plurality  of  confessions  had  lo  the  Mussulman  usages,  it  being  cus- 
le  a  condition,  and  that  cannot  be  '.omary  for  the  Kazee  to  admit  peoph-  to 
■d  without  a  plurality  of  appearances  deliver  the  substance  of  their  testimony  in 
part  of  the  confessor,  siuce  one  effect ,  »  sitting  pmture,  and  hence  every  time  the 
unity  of  place  or  appearance  is  to  party  arises  and  again  resumes  his  scat  may 
the  separate  declaration  of  the  same  ,  06  rendered  a  new  appearance  of  that  party 
u  one  declaration ;  sod  henoe  four  I  in  court 
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Binco  it  is  possible  that  it  may  have  been 
committed  cfuring  infancy. 

A  person  may  ret  met  from  his  confession. 
— If  tho  person  contessiujc  should  deny  the 
fact,  and  retract  from  his  confession,  either 
before  or  during  the  inlliction  of  punishment, 
his  retractation  must  bo  credited,  and  he 
must  forthwith  be  reh.'ased. — Shafei  and  Ibn 
Lailee  have  said  that  retractation  aft<:T  con- 
fession is  not  to  be  credited,  but  that  the 
punishment  must  be  inflicted,  since  as  it  has 
been  already  incurred  by  the  confession,  it 
cannot  be  done  away  in  consequence  of  de- 
nial ;  as  in  a  case  where  whoredom  is  estab- 
lished against  a  person  upon  the  testimony  of 
witnesses  ; — or  as  in  a  case  of  retaliation,  or 
of  punishment  for  slander;— that  is  to  say, 
when  retaliation  or  punishment  for  slander 
are  once  established  upon  the  confession  of 
the  offender,  they  do  not  drop  in  consequence 
of  his  subset! uent  denial  of  the  fact;  and  so 
in  this  case  likewise.  The  argument  of  our 
doctors  is  that  denial  after  confession  is  an 
intimation,  whieh  (like  the  confession)  may 
be  either  false  or  true ;  and  there  is  no  ])erson 
to  disprove  such  denial ;  and  hence,  from  the 
inconsistency  between  the  confession  and  the 
denial,  a  doubt  arises  concerning  the  con- 
fession ;  and  punishment  drops  in  ^  conse- 
q^U(?ucc  of  any  doubt :  contrary  to  intima- 
tions which  involve  the  rights  of  individuals 
(such  as  retaliation,  and  punishment  for 
slander),  as  the  claimant  of  the  right,  in 
those  cases,  is  the  disprover  of  the  person 
who  has  confessed,  wnen  he  afterwards 
denies,  which  is  not  the  case  in  any  matter 
involving  merely  a  right  of  the  law. 

It  is  laudable  in  the  Kazee,  or  Imam, 
before  whom  confession  of  whoredom  may 
be  made,  to  instruct  the  person  confessing  to 
deny  it,  by  saying  to  him,  "Perhaps  you 
have  only  kissed  or  touched  her,"  becaaso 
the  prophet  spoke  so  to  Maaz  ; — and  Moham- 
med, in  the  Mabsoot,  adds  that  the  judge 
may  also  examine  the  confessing  person  with 
respect  to  such  circumstances  as.  if  made  to 
appear,  would  tend  to  his  entire  exculpation, 
such  as,  "whether  the  fact  confessed,  may 
not  hftve  been  committed  in  marriage,*'  or 
"  under  an  erroneous  misconception  of  its 
legality  ? " 

Section, 

Of  the  Manner  of  Punishment^  and  the  In- 
flict inn  thereof 

A  married  person  convicted  of  whoredom 
is  to  he  stoned. — Whex  a  person  is  fully 
convicted  of  whoredom,  if  he  be  married,  let 
him  under^  the  punishment  of  Rajim,  that 
is,  lapidation,  or  stoning  to  death,  because 
the  prophet  condemned  Maaz  to  be  thus 
stoned  to  death,  who  was  married ;  and  he 
has  also  declared,  **  It  is  unlawful  to  spill 
the  blood  of  a  Mussulman,  excepting  only 
for  three  causes,  namely,  apostacy,  whore- 
dom after  marriage,  and  mckder** — and  in 
this  all  the  companions  likewise  unite.  ^ 

Mode  of  executing  lapidation, — It  is  ne- 
cessary, when  a  whoremonger  is  to  be  stoned 


to  death,  that  he  should  be  carried  to  some 
barren  place,  void  of  houses  or  cultiyation ; 
and  it  is  requisite  that  the  stoning  be  exe- 
cuted,— tirst  by  the  witnesses,  and  after  them 
by  the  Imam  or  £azee,  and  after  those  by 
the  rest  of  the  by-stanaers,  because  it  is  so 
recorded  from  Alee,  and  also,  because  in  the 
circumstance  of  the  execution  being  began 
by  the  witness  there  is  a  precaution,  since  a 
person  may  be  very  boldf  in  delivering  his 
e\idenco  against  a  criminal,  but  afterwards, 
when  directed  himself  to  commence  the  in- 
lliction of  that  punishment  which  is  a  conse- 
quence of  it,  may  from  compunction  retract 
his  testimony;  thus  causing  the  witnessei 
to  begin  the  punishment  maj  be  a  means  of 
entirely  preventing  it.    Shafei  has  said  tbt 
the  witnesses  begmning  the  punishment  is 
not  a  requisite,  in  a  case  of  lapidation,  tSi^ 
more  than  in  a  case  of  scourging.    To  this 
our  doctors  reply  that  reasoning  upon  a  cue 
of  lapidation  from  a  case  of  scourging  is 
supposing  an  analogry  between  things  wnich 
are  essentially  different,  because  alTpenons 
are  not  acquainted  with  the  proper  method 
of  inflicting  ffagellation,  and  hence,  if  a  wit- 
ness  thus  ignorant  were  to  attempt  it,  it 
might  prove  fatal  to  the  sufferer,  and  be 
would  oie  where  death  is  not  his  due :  con- 
trary to  a  case  of  lapidation,  as  that  ii  of  a 
destructive  nature,  and  what  everv  person  is 
equally  capable  of  executing,  wnerefore  if 
the  witnesses  shrink  back  &om  the  com- 
mencement of  lapidation,  the  pumshment 
drops,  because  their  reluctance  argues  thdi 
retractation.    In  the  same  manner  puniih- 
ment  is  remitted  when  the  witnesses  happen 
to  die  or  to  disappear,  as  in  this  case  the 
condition,  namely,  the  commencement  of  it 
by  the  witnesses,  is  defeated.    This  is  when 
the  whoredom  is  established  upon  the  testi- 
mony of  witnesses :  but  when  it  is  established 
upon  the  confession  of  the  offender,  it  is  then 
requisite  that  the  lapidation  be  executed, 
first  by  the  Imam  or  the  Kazee,  and  after 
them  by  the  rest  of  the  multitude,  because 
it  is  so  recorded  from  Alee ;  moreover,  the 

Srophet  threw  a  small  stone  like  a  bean  st 
hamdeea,  who  had  confessed  whoredoni. 
What  is  said  on  tho  subject  is  taken  fimn 
the  Zahir-Rawayet. 

The  corpse  of  a  person  executed  by  lapi- 
dation for  whoredom  is  entitled  to  the  usual 
ablutions,  and  to  all  other  funeral  cere- 
monies, because  of  the  declaration  of  the 
prophet  with  respect  to  Maaz,  **  Do  by  the 
body  as  ye  do  by  those  of  other  believers ;" 
— and  also,  because  the  offender  thus  put  to 
death  is  slain  in  vindication  of  the  laws  of 
God,  wherefore  ablution  is  not  refused,  as 
in  the  case  of  one  put  to  death  by  a  sentence 
of  retaliation :  moreover,  the  prophet  allowed 
the  prajers  for  the  dead  to  G  hamdeea,  after 
lapiaation. 

An  unmarried  free  person  is  to  he  Mcourged 
with  one  hundred  s^r(pes.— -If  the  ])erson 
convicted  of  whoredom  be  firee,  but  unmar- 
ried, the  punishment  with  respect  to  him  is 
one  hundred  stripes,  aooording  to  what  is 
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•aid   in   the   Koran,   "The   whore   and 

WHOREMONOEB    SHALL    T£    SCOUROE     WITH 

AS  HUJrDREO  stripes;" — ^for  althougrh  this 
text  be  cancelled  with  respect  to  married 
persons,  yet  in  regard  to  all  other  than  those 
who  are  married  the  law  must  be  executed 
in  conformity  to  it. 

Mode  of  exeevting  scourging. — Observe 

that  the  nundred  stripes  inflicted  by  the 

deeree  of  the  magistrate  must  be  adminis- 

teied  with  a  rod  which  has  no  knots  upon 

it;  and  that  the  stripes  must  be  applied 

in  moderation,  that  is  to  say,  neither  with 

•ererity,  nor  yet  with  too   much   lenity; 

because  Alee,  when  he  was  about  to  inflict 

eorrection,  used  to  smooth  off  from  the  rod 

lay  knots  which  might  happen  to  be  ui>on 

it:  and  as  too  much  seventy  on  the  one 

hnd  tends  to  destruction,  on  the  other  hand 

too  much  lenity  is  inadequate  to  the  design 

of  correction.    And  when  punishment  is  to 

be  inflicted  on  any  person,  it  is  necessary 

thai  he  be  stripped  naked ;  that  is  to  say, 

that  all  the  clothes  be  taken  off,  except  the 

girdle; — because  Alee  directed  so  in  this 

jnatter;  and  also,  because  the  punishment 

is  in  this  way  administered  with  the  greatest 

eflSeet:    but  as  the  removal  of  the   girdle 

from  the  body  would  expose  nakedness,  it 

is  therefore  to  be  left. 

The  stripet  must  not  all  be  piyen  on  one 
jHtri  of  the  body, — Ii%is  requisite  that  the 
nnndred  stripes  be  given,  not  all  upon  the 
same  part  or  member*  of  the  person  upon 
whom  punishment  is  inflicted,  but  upon 
different  parts,  as  it  might  otherwise  be 
attended  with  danger  to  life ;  and  none 
of  the  stripes  must  be  inflicted  on  the  face, 
the  head,  or  the  privities,  because  the 
prophet  once  said  to  an  executioner,  '*  In 
mflicting  the  punishment,  take  care  not  to 
strike  the  face,  the  head,  or  the  privities  ; " 
and  also,  because  the  first  of  those  is  the 
leat  of  expression  and  likewise  of  bcautv ; 
and  the  second  is  the  central  scat  of  the 
senses  ;  and  the  third  is  a  part  which  cannot 
be  wounded  without  danger  to  life ;  and  it 
is  to  be  apprehended  that  in  the  first  and 
second  instance  the  appearance  and  the 
facilities  might  sustain  material  injury,  and 
the  injuring  of  those  is  a  species  of  destruc- 
tion to  the  man;  and  that  in  the  last  life 
might  be  endangered :  it  is  unlawful  there- 
fore to  strike  on  anv  of  those  parts,  the 
design  of  correction  being  amendment  and 
not  destruction.  Aboo  Yoosaf  has  said  that 
one  or  two  strokes  may  be  given  on  the 
head,  as  Aboo  Bihr  once  said  to  an  execu- 
tioner, "  Strike  on  the  head,  because  there 
the  devil  resides:"  in  reply  to  this,  how- 
ever, we  remark  that  Aboo  Bihr  gave  this 
direction  with  respect  to  an  infidel  alien, 
who  had  been  usea  to  seduce  believers  from 
the  faith,  and  whose  life  of  course  had  been 
forfeited. 

*In  the  ori^al,  Azoo,  a  limb,  which 
would  make  this  species  of  correction  more 
properly  to  apply  to  ^e  bastinado. 


Scourging  must  he  inflicted  upon  a  man 
standing^  and  upon  a  woman  sitting. — When 
a  man  is  to  be  scourged  for  whoredom  he  is 
to  receive  his  punishment  in  a  standing 
posture,  because  Alee  has  said,  "  Correction 
IS  to  be  inflicted  upon  men  standing,  and  upon 
women  sitting  ;"  and  also,  because  the  pro- 
per infliction  of  punishment  depends  upon  its 
being  open  and  public,  which  is  best  effected 
by  its  being  received  in  a  standing  posture ; 
but  yet  as  a  woman  is  nakedness,*  in  thus 
administering  the  correction  to  her  there 
might  be  an  apprehension  of  the  exposure 
of  nakedness.  It  is  to  be  observed  tnat  in 
administering  punishment  it  must  not  be 
inflicted  in  the  way  of  Mid.f  Concern- 
ing the  meaning  of  the  term  Mid  there 
are  various  opinions: — some  say  that  it 
signifies  laying  a  person  on  his  lace  upon 
the  ground,  and  stretching  out  his  limbs; — 
some,  that  it  signifies  the  executioner  draw- 
ing the  rod  over  his  own  head ;  others,  that 
it  signifies  the  executioner  drawing  back 
the  rod.  after  giving  the  blow;  but  the 
correction  must  not  be  inflicted  in  the  way 
of  Mid,  according  to  any  of  these  accepta- 
tions, as  it  is  more  than  what  is  due. 

A  slave  to  receive  fifty  stripes. — Ie  the 
person  convicted  of  whoredom  1>e  a  slave, 
male  or  female,  the  punishment  of  such  is 
fifty  stripes,  because  the  Almighty  has  said 
[in  the  Koran],  speaking  of  female  slaves, 
**Thet  shall  be  subject  to  half  the 
punishment  of  free  married  people  ;"— 
and  the  term  slave  in  the  text  extends  to 
males  as  weU  as  females.  ^  Moreover,  as 
bondage  occasions  the  participation  of  only 
half  the  blessings  of  life,  it  also  occasions 
the  suffering  of  only  half  the  punishments, 
because  an  offence  increases  in  magnitude  in 
proportion  to  the  magnitude  of  the  blessiujrs 
under  the  enjoyment  of  which  it  ia  committea. 

A  woman  is  not  to  be  stripped. — The 
punishment  of  whoredom  is  the  same  with 
respect  to  both  sexes,  as  all  the  texts  which 
occur  in  the  sacred  writings  upon  this  subject 
extend  equally  to  both ;  but  yet  a  woman  is 
not  to  be  stripped,  neither  is  her  veil  to  be 
taken  off,  but  only  her  robe,  or  other  out- 
ward garment,  as  the  removal  of  any  other 
part  of  her  dress  would  be  offensive  to 
modesty ;  but  as  the  robe  or  outward  gar- 
ment would  prevent  the  eflect  of  the  correc- 
tion, and  the  removal  of  such  is  not  indecent, 
she  is  to  be  stripped  of  these. 

A  WOMAN  is  to  receive  her  punishment  in 
a  sitting  posture,  according  to  the  direction 
of  Alee  before  recited,  and  also,  because  in 
this  a  regard  is  shown  to  decency,  which  it 
is  incumoeut  to  preserve  ;  and  for  the  same 
reason,  where  a  woman  is  to  be  stoned,  a 
hole  or  excavation  should  be  dug  to  receive 

•**A  woman  is  nakedness;'*  that  is  to 
say,  every  part  of  a  woman's  person  is  equally 
indecent  to  be  seen. 

t  Literally  length ;  it  admits  of  various 
applications. 
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her,  08  deep  as  her  waist,  because  the  prophet 
ordered  such  a  hole  to  be  du^  for  Uhanideea 
before  mentioned,  and  Alee  also  ordered  a 
hole  to  be  du^  for  Shooraha  ilamdeeanee : 
it  is  however  immaterial  whether  a  hole  be 
dus:  or  not,  because  the  prophet  did  not  issue 
any  particular  ordinance  respecting  this ; 
and  the  nakedness  of  a  woman  is  sufficiently 
covered  by  her  garments ;  but  yet  it  is 
laudable  to  dig:  &  ^ole  for  her,  as  decency  is 
thus  most  effectually  preserved.  There  is 
no  manner  of  necessity  to  di)^  a  hole  for  a 
man,  btH^ause  the  prophet  did  not  so,  in  the 
case  of  Maaz.  And  observe  it  is  not  lawful 
to  bind  a  person  in  order  to  execute  punish- 
ment upon  him  in  this  case,  unless  it  appear 
that  it  cannot  otherwise  be  inflicted. 

Slaves  canttot  be  punisluid  for  whoredom 
but  by  authority, — A  master  cannot  inflict 
correction  upon  his  male  or  female  slave  [for 
whoredom]  but  by  permission  of  the  Kazee. 
Shafei  has  said  that  it  belonflrs  to  a  master  to 
inflict  correction  up<m  his  slaye,  in  this  as 
well  as  in  any  other  case,  because  a  man's 
authority  over  his  slaves  is  general  and  abso- 
lute, even  preferably  to  that  of  the  Kazee, 
as  a  master  is  empowered  to  perform  acts 
with  respect  to  his  slaves  in  which  the  Kazee 
is  not  empowered;  this,  therefore,  is  the 
same  as  Tazeer,  or  discretionary  correction ; 
that  is  to  say,  the  master  is  at  lil)erty  to 
inflict  stated  punishment  for  whoreaom 
upon  his  slaves  in  the  same  manner  as 
discretionary  correction.  The  arguments  of 
our  doctors  are  twofold : — First,  the  prophet 
has  declared  that  there  are  four  things  com- 
mitted to  magistrates,  and  that  one  of  ^  those 
is  Hidd,  or  stated  punishment,  which  is 
here  treated  of;  Secondly,  Hidd,  or  stated 
punishment,  is  a  right  of  God,  as  the  design 
of  it  is  to  purify  the  world  from  sin ;  and  as 
it  is  a  right  of  God,  hence  it  cannot  be  done 
away  by  the  act  of  any  indi\'idual,  where- 
fore this  right  is  to  be  exacted  bv  the  prince, 
as  the  deputy  of  the  law,  or  by  the  Kazee,  as 
the  deputy  of  the  prince :  contrary  to  Tazeer, 
or  discretionary  correction,  because  that  is 
a  right  of  the  individual,  whence  it  is  that 
infants  are  subject  to  Tazeer,  although  they 
be  not  liable  to  Hidd. 

Definition  of  the  8t<ite  of  marriage  which 
subjects  an  adulterer  to  lapidation. — The 
state  of  marriage  necessary  to  induce  lapi- 
dation reouires  that  the  wnoremonger  be  of 
sound  understanding  and  mature  age,  and  a 
Mussulman,  free,  ana  who- has  consummated 
in  a  lawful  marriage  with  a  woman  at  a  time 
when  she  also  is  sane,  free,  adult,  and  a 
Musslima.  This  is  the  aeflnition  of  Haneefa 
and  Aboo  Toosaf.  According  to  Mohammed 
and  Shafei  the  state  of  mamage  in  question 
requires  simply  that  the  whoremonger  be 
free,  and  a  Mussulman,  and  one  who  has 
consummated  in  a  lawful  niarriage  with  a 
woman  of  the  same  description.  It  is  to  be 
considered,  however,  that  sanity  of  intellect 
and  maturity  of  age  are  conditional  to  the 
receiving  of  punishment,  since,  without  these, 
men  are  incapable  of  reading  or  understand- 


ing the  ordinances  of  the  law ;  and  the  other 
req^uisites,  besides  these  two,  are  made  con- 
ditions in  order  that  the  sin  may  appear  in 
it«  greatest  magnitude,  from  the   conside- 
ration of  the  magnitude  of  those  blessings 
under  which  it  is  committed,  as  ingratitade 
for  the  blessin/^s  of  Providence  is  greatest, 
and  most  atrocious,  when  those  blessings  are 
enjoyed  in  the  highest  degree ;  now  the  par- 
ticulars aforesaid,  namely,  the  Mussulman 
faith,  and  freedom,  and  the  enjoyment  of  a 
woman  in  a  lawful  marriage,  are  among  the 
greatest  blessings  of  life,  wherefore  lapida- 
tion on  account  of  whoredom  is  ordained  in 
cases  where  all  these  circumstances  exist; 
and  hence  lapidation  is  enjoined  when  these 
conditions  exist :  contrary  to  the  superiority 
derived  from  the  other  gifts  of  nature  or  of 
fortune,  such  as  family,  learning,  capacity, 
beauty,  and  wealth,  which  are  not  oondi- 
tions,  because  the  law  has  no  regard  to  those 
circumstances,  and  also,  because  those  which 
have  been  stated  are  alone  sufficient  to  con- 
stitute the  magnitude  of  the  sin  of  whore- 
dom, so  as  to  subject  the  offender  tolapidatioiL 
since,  by  virtue  of  freedom,  a  man  is  enabled 
to  contract  himself  in  a  lawful  marriage,  and 
by  virtue  of  a  lawful  marriage  he  is  enabled 
lawfully  to  indulge  his  carnal  appetite,  and 
by  such  indulgence  to  allay  his  passions; 
and,  by  virtue  of  being  a  Mussulman,  he  is 
enabled  to  marry  a  ^dusslima,  which  fixes 
and  confirms  the  belief  of  the  prohibition  of 
whoredom  to  him ;  all  these  things,  there- 
fore, particularly  forbid  and  inhibit  a  man 
from  the  commission  of  whoredom;  and  a 
sin  is  great  in  proportion  to  the  force  of  the 
inhibitions   under  which  it  is   committed. 
The  sect  of  Shafei  differ  from  our  doctors 
with  respect  to  that  part  of  the  proposition 
which  asserts   that   the   profession  of  the 
Mussulman  faith  is  a  requisite  condition; 
and  there  is  also  a  record  from  Aboo  Yoosaf 
to  the  same  effect.    Their  argument  is,  that 
in  the  time  of  the  prophet  a  Jew  committed 
whoredom  with  a  Jewess,  and  the  prophet 
ordered  them  both  to  be  stoned  ;  but  to  this 
our  doctors  reply  that  the  prophet  passed 
that  sentence  m  conformity  to  tne  Tawreet, 
or  Jewish  law,  which  has  since  been  super- 
seded  bj   the   Mussulman   law ;  and  the 
declaration  of  the  prophet,  '*  Whosoever  is 
not  a  true  believer  shsul  not  be  regarded  as 
married,"  *  is  a  confirmation  of  this.    The 
consummation  now  mentioned  as  a  condition 
is  understood  in   the  conjunction   hsving 
taken  place  so  far  as  to  require  the  pre- 
scribed ablutions ;  and  as  it  is  a  condition 
essential  to  such  a  marriage  as  induces  lapi- 
dation, that  the  woman,  at  the  time  of  con- 
summation, be  of  the  same  description  with 
the  man,  in  the  points  of  sanity,  maturity, 
ft-eedom,  and  profession  of  the  mith,  it  fol- 
lows that  if  a  man  were  to  consummate  with 
a  wife  who  is  an  idiot,  an  infant,  a  slave,  or 

*  Arab.  Mahsan ;  that  is,  married, under  the 
circumstances  requisite  to  induce  lapidation. 
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il,  he  is  not  considered  as  married 
ense,  8inQ^,  on  account  of  these  cir- 
?e8,  the  advantages  of  the  matri- 
mjoyment  are  incomplete,  hecanse 
Ls  a  natural  aversion  to  consummate 
unatic  woman;  and  he  can  have 
i  gratification  with  one  under  age, 
esire  is  not  reciprocal ;  and,  in  tne 
inner,  he  has  not  a  strong  desire  to 
late  with  a  slave,  as  in  that  case  his 

are  slave-horn;  and  so  also  the 
at  of  a  wife  who  is  an  infidel  affords 
satisfaction,  hecause  of  the  difference 
)U8  principles.  In  all  these  cases, 
S  the  advantage  of  the  carnal  exnoy- 
defective,  whence  the  husband  of 
man  does  not,  b^  consummation, 
%  Mahsan,  or  married  man,  in  that 
lich  induces  lapidation.  And  the 
:he  same  where  the  husband  is  an 
.  infant,  a  slave,  or  an  infidel,  and 
sane,  adult,  and  a  Musslima.  Aboo 
las  said  that  where  the  wife  is  an 
lier  husband,  being  a  Mussulman, 
ammating  his  marriage  with  her, 

as  a  married  man ;  but,  in  reply  to 
ides  what  has  been  above  advanced, 
be  remarked  that  the  prophet  has 
,  "  A  Mussulman  is  not  rendered  a 
man  by  connexion  with  a  Christian, 
Freehan  rendered  married  by  con- 
srith  a  wife  who  is  a  slave  ;  nor  a 
>y  connexion  with  a  wife  who  is 

ig  and  scourging  cannot  be  united. — 

lawful  to  unite  the  punishments  of 
and  scourging  in  the  same  person, 
the  prophet  has  left  no  precedent  of 

;  and  also,  because  if  they  were  to 
d,  the  scourging  would  be  useless, 
e  design  of  correction  is  a  warning 
!e,  ana  this  warning  is  effected  by 
)n  in  respect  only  to  others  than  the 
:>  punished  ;  for  a  warning  cannot  be 
with  respect  to  the  person  punished, 

destruction. 

tcith  respect  to  a  woman)  scourging 
lishment. — If  a  woman  gruilty  of 
m  be  of  mature  age,  in  her  punish- 
ourjring  and  banishment  cannot  be 

According  to  Shafei,  these  two  may 
?d  with  respect  to  her  by  way  of 
ent,— that  is,  banishment  may  also 
led  in  her  punishment,— because  the 
has  declared,  '*If  a  man,  being  un- 

commit  whoredom  with  a  woman 
[)f  age,  the  punishment  of  such  is 
Ired  stripes;  and  he  shall  be  excluded 

city  for  the  space  of  one  year,  as  by 
shment  the  door  is  shut  against 
m,  because  in  an  unsettled  situa- 
oan  meets  with  few  female  com- 
to  tempt  him  to  commit  it."  The 
ita  of  our  doctors  are  twofold, — 
[}0D  has  declared,  **  The  whore 
:  whoremonoer  shall  te  scourge 
r  HUNDRED  stripes,"  from  which  it 
it  that  the  sole  punishment  of  such 
indr^  stripes,  for  if  it  were  more  it 


would  be  there  mentioned,  and  one  hundred 
stripes  alone  would  not  have  been  declared 
sumcient;  Secondlt,  her  banishment  is 
opening  the  way  to  the  further  commission 
01  her  crime,  because  people  are  under  less 
restraint  when  removed  from  the  eye  of 
their  friends  and  relations,  as  those  are  the 
persons  whose  censures  they  are  most  in 
dread  of;  moreover,  in  an  unsettled  situa- 
tion, and  among  strangers,  the  necessaries 
of  life  are  with  difficulty  procured,  whence 
she  might  be  induced  voluntarily  to  prosti- 
tute herself  for  a  supply,  which  of  all  kinds 
of  whofedom  is  the  most  abominable ;  and 
the  saying  of  Alee,  that  '*  Banishment  is  a 
means  of  seduction,"  is  founded  on  this 
second  reason.  As  to  the  saying  of  the  pro- 
phet quoted  by  Shafei,  it  is  superseded,  as 
well  as  the  remainder  of  that  saying,  '*  If  a 
SiTEEB  (meaning  a  man  who  has  consum- 
mated a  marriage)  afterwards  commit  adul- 
tery with  a  SiYEEBA,  their  punishment  is 
one  hundred  stripes  and  lapidation."  The 
way  in  which  this  is  superseded  is  explained 
in  its  proper  place.  In  short,  banisnment, 
with  respect  to  a  loose  woman,  in  the  way  of 
punishment,  is  not  lawful;  but  yet  if  the 
magistrate  should  find  it  advisable,  he  may 
banish  her  for  the  spacf^  of  one  year,  or  less, 
but  this  banishment  is  in  the  way  of  Tazeer, 
or  discretionary  correction,  as  banishment 
may  in  some  cases  operate  as  a  warning, 
wherefore  it  is  committed  to  the  Kazee  or 
the  Imam ;  and  what  is  recorded  concerning 
the  companions,  of  their  having  banished 

?eople,  IS  to  be  regarded  in  the  way  of 
'azeer. 
llie  execution  of  atoning  is  not  suspended 
on  account  of  sickness. — If  a  sick  person, 
being  one  whose  proper  punishment  is  lapi- 
dation, commit  whoredom,  he  is  to  be  stoned, 
because  his  destruction  is  due,  and  is  there- 
fore not  to  be  suspended  on  account  of  his 
illness :  but  if  he  oe  one  whose  punishment 
is  scourging,  the  execution  of  it  must  be 
deferred  until  his  recovery,  lest  life  should 
be  endangered,  for  the  same  reason  as  the 
limb  of  a  sick  thief  is  not  cut  off  until  he 
be  in  a  proper  habit  of  body  to  endure  the 
amputation  without  risk  of  life. 

But  it  is  so  on  account  of  pregnancy. — If 
a  pregnant  woman  commit  whoredom,  and 
her  punishment  be  lapidation,  the  execution 
must  be  delayed  until  her  delivery,  for  if 
she  were  to  be  stoned  whilst  pregnant,  the 
child  would  be  destroyed  in  her  womb,  and 
its  blood  is  not  to  be  taken  ;  and  if  her  pun- 
ishment be  scourging,  the  execution  must  be 
deferred  until  she  shall  have  recovered  from 
her  labour,  as  that  is  a  species  of  sickness, 
wherefore  a  delay  must  be  made  until  her 
health  be  perfectly  restored :  contrary  to  a 
case  of  stoning,  where  the  punishment  need 
not  be  delayed  until  a  perfect  recovery,  since 
the  delay  in  this  case  is  only  with  a  view  to 
the  preservation  of  the  child  in  her  womb, 
which  is  separated  from  her  upon  the  instant 
of  its  birth.  It  is  recorded  from  Haneefa 
that  in  stoning  also  the  execution  must  be 
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delayed  until  the  child  become  independent 
of  her  care,  in  case  there  should  be  no  other 
person  to  foster  it  in  her  stead,  because  by 
this  delay  the  child  is  preserved  from  de- 
struction ;  and  it  is  moreover  related  that 
when  Ghamdeea,  after  her  delivery,  came 
before  the  prophet,  that  he  mig^ht  execute 
punishment  upon  her,  he  said  to  her,  **Go 
and  remain  until  such  time  as  your  child  is 
independent  of  you." 

A  pregnant  woman,  convicted  upon  evi- 
dence^  must  be  imprisoned, — And  observe, 
— If  a  prcf^ant  woman  be  convicted  of 
whoredom  upon  evidence  she  must  he  con- 
fined in  prison  until  she  be  delivered,  lest 
she  should  abscond  ;  contrary  to  a  case 
where  a  pregmant  woman  is  convicted  upon 
her  own  confession ;  for  in  this  case  she  is 
not  to  be  confined,  as  her  denial  after  confes- 
sion must  be  credited  (for  which  reason  pun- 
ishment is  remitted  in  case  of  her  denial), 
wherefore  to  imprison  her  would  be  useless. 


CHAPTER  II. 

OF  THE  CABNAL  CONJUNCTION  WHICH  OCCA- 
SIONS PrWISHMENT,  AND  OF  THAT  WHICH 
DOES  NOT  OCCASION  IT. 

Definition  of  the  term  Zinna, — The  car- 
nal conjunction  which  occasions  punishment 
is  Zinna,  or  whoredom ;  and  this,  both  in  its 
primitive  sense,  and  also  in  its  legal  accepta- 
tion, si^rnifies  the  carnal  conjunction  of  a 
man  with  a  woman  who  is  not  his  property, 
either  by  nght  of  marriage  or  of  oondage, 
and  in  whom  he  has  no  erroneous  property, 
because  Zinna  is  the  denomination  of  an 
unlawful  conjunction  of  the  sexes,  and  this 
illegality  is  universally  understood  where 
such  conjunction  takes  place  devoid  of 
property,  either  actual  or  erroneously  sup- 
posed. What  is  here  said  is  the  definition 
of  whoredom  with  respect  to  a  man : — as  to 
the  whoredom  of  a  woman,  it  simply  signi- 
fies her  admitting  the  man  to  commit  the 
fact. 

Definition  of  erroneous  carnal  conjunc- 
tion.— Error  in  carnal  conjunction  is  of  two 
kinds, — the  first,  error  in  respect  to  the  act, 
which  is  termed  Shoobha-Ishtibah,  or  error  of 
misconception :  the  second,  error  in  respect 
to  the  subject,  which  is  termed  Shoobha- 
Hookmee  [error  by  effect],  or  Shaba- Milk 
[erroneous  propriety].— The  first  of  these 
distinctions  of  eiTor  is  not  established,  nor 
understood,  but  with  respect  to  a  man  who 
mistakes  an  illegal  carnal  conjunction  for 
legal,  because  Ishtibah  signifies  the  man 
having  carnal  intercourse  with  a  woman, 
under  the  supposition  of  the  same  being 
lawful  to  him,  in  consequence  of  his  sup- 
posing something  other  than  that  which  is 
necessary  to  constitute  legality  as  affording 
an  argument  of  such  legality ;  it  is  there- 
fore necessary  that  this  mistake  should  have 
operated  in  hiB  mind  in  order  to  establiBh 


Ishtibah,  or  misconception ;  and  hence  this 
species  of  error  is  not  understood,  exoept  in 
the  case  of  a  person  who  is  under  such  mis- 
apprehension.— The  second  species  of  error 
is  established,  where  the  argument  of  the  le- 
gality of  carnal  conjunction  exists  in  itself, 
but  yet  practice  cannot  take  place  upon  it, 
because  of  some  obstacle ;   and  this  does 
not  depend  upon  the  apprehension  or  belief 
of  the  person  who  commits  the  unlawful  act: 
whence  this  species  of  error  is  regarded  in 
respect  to  all  men,  that  is  to  say,  men  who  so 
conceive,  and  also  those  who  do  not, — And 
punishment   drops   in  consequence  of  the 
existence  of  either  of  these  two  spe^zies  of 
error,  on  account  of  a  well-known  tradition. 
Parentage  is  established  in  a  ease  of  error 
with  respect  to  the  subject,  but  not  in  a  ease 
of  error  with  respect  to  the  act, — Iv  a  case 
of  error  of  the  second  species,  the  parentage 
of  the  child  is  established  in  the  man  w£o 
has  had  such  connexion,  if  he  claim  such 
child ;  but  in  a  case  of  error  of  the  first 
species,  the  parentage  of  the  child  is  not  to 
be  established  in  the  man,  notwithstanding 
his  claim,— because,  in   a   case  where  the 
error  is  of  the  first  species,  the  act  of  genera- 
tion is  positive  whoredom,  although  punish- 
ment be  not  incurred,  on  account  of  a  cir- 
cumstance which  has  reference  to  the  man 
committing  such  act  (namely,  that  of  the 
illegality  of  the  act  being  nusconoeived  by 
him,  according  to  his  apprehension  of  it) ; 
but  the  act  oi  generation,  in  a  case  of  error 
of  the  second  species,  is  not  positiye  whore- 
dom. 

Error  in  resx)ect  to  the  act  exists  in  eight 
several  situations ;  namely,  with — 

I.'The    female    slave    of    a   man's 
mother. 

II. — The  female  slave  of  his  father. 

III. — The  female  slave  of  his  wife. 

IV. — A  wife   repudiated   by  three  di- 
vorces, who  is  in  her  Edit. 
V. — A  wife  completely  divorced  fwr  a 
compensation,  and  in  her  Edit 

VI.— An  Am-Walid,  who  is  in  her  Edit 
after  emancipation  with  respect 
to  her  master. 
VII. — The  female  slave  of  a  master,  with 
respect  to  his  male  slave. 
VIII. — A  female  slave,  delivered  as  a 
pledge,  with  respect  to  the  re- 
ceiver of  such  pledge  (according 
to  the  Rawayet-Saheeh  in  treat- 
ing of  punishment) ; — and  it  is 
to  be  observed,  that  a  borrower, 
in  this  point,  stands  in  the  same 
predicament  with  the  receiver 
of  a  pledge. 

And  there  is  no  punishment  in  either  ease, 
— And  in  all  those  situations  the  person  who 
has  carnal  conjunction  does  not  incur  pun- 
ishment, provided  he  declare — "  I  oonoeived 
that  this  woman  was  lawful  to  me ; " — but  if 
he  should  acknowledge  his  oonadonsness 
that  the  woman  was  unlawful  to  him,  he 
incurs  punishment. 
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Ebbob  in  Rfpeet  to  the  aobjeot  exist*  in  [  maimmitsioD,  and  a  womui  in  a  state  of 
nxdtuatioiu;  namelf,  vitb—  repudiation  by  Khoola,  or  one  diioFMd  for 

-The  female  bUtb  of  a  man's  «on.         '  ?  compensation  (who  are  in  thrir  Edit),  Btand 
■      -  ....  in  the  same  prediiament  with  a  woman  re- 

pudiated by  three  divoroes,  aa  their  illegality 
a  .cm.ia  ««»B  ™u,  w.u.  ™.|K«i  u,  ! '»  ""iversaUy  admitted,  and  certain  <-tfeoti 
the  ttUer.  before  the  delivery  of   "'  n"^"'^*'  continue  dunnft  their  Edit,  aa 
her  to  thfl  pnrchnser.  I  ?.^^  aa   in    a  case   of  a  wife  under   three 

IV.-A  female  ilave  Mamhoora— (that  is.    I'^oroe"-  .  .,.  .,     ,.  ,  .     .      ,. 

•  lUve  rtipuUtcd  to  be  pven  in  I  j^J"^  "'.''5  "  "V^  rf'twferf  by  ,mph. 
dower  to  awife)-with  rtipcotto  ™'«"'<^«  "?* 'n-^'?"  ?«''«*'«"« -If  a  man 
the  huaband.  before  Beidn  !^her  <'■▼«"»  his  wife  by  imphcation  wyrng.  You 
beinf  made  by  the  wife.  "~  1'"^*'^'i,  °\    ^"^■^'^  '*  ^°''l  S^i""' 

T.-A  femafe  ilave  held  in  partnemhip,  ■  P«*^' ,  ""<'  "^^  ''^°°'^  divorco-and  he  after- 
withretpeottoanyoft'hepartnew.  S,^',^* ''"7if"^?l '"'"?' t'^^u"^  \"  ^f^" 
TI.-A  female  STve  delivered  in  pledge,  ,Jt%**^°fl'^'\<'"t'fn'lf''ouldacknowledKe 
with  reBpeottothereoeiyerSf  such."*?*  he  Ws  her  to  be.  unlawful  to  him. 
pledffe,  Soordiny  to  the  Book  of  i  J^^  P"°"'^^?'  "  not  incurred;  beoauae 
Pnwiiaav  |  oonceminR  this  cose   there  le  a  differenoe 

rawnage.  among  tlie  componioDB ;  for  Omar  holds  that 

lid  in  all  thoae  sitnatiDnB  a  person  who  the  forms  above  mentioned  are  efibotive  of 
OH  ouiud  connexion  does  not  incnr  punish- I  only  a  single  divorce  reversible;  and  the 
>WBt..  even  though  he  shonld  confess  his  same  in  all  expressions  of  divorce  by  implioa- 
wmoioiiniesa  of  suoh  woman  beinx  unlawful  tiun  :  he  also  holds  the  rule  to  be  the  same, 
to  him.  I  where  the  husband  intends  three  divorces, 

A  eontraet  of  marriage  prej:tnti  punM-  aa  he  maintains  that  here  likewise  a  single 
Mfltt,  alihoagh  avottediy  illegat.— Acconnisa  divorce  reversible  only  takes  place^  and  that 
lo  Haneefa,  a  contract  of  marriage  in  a  suffi-  the  intention  of  three  divorces  is  not  re- 
sLmt  KTOund  of  error,  although  the  illegality   gardod. 

of  men  marriage  be  univtrsally  allowed,  ana  .  Xbr  that  iciih  the  female  ilave  of  a  ion  or 
the  man  enterinir  into  such  contract  be  sen-  a  ^anJson.- Pukishugnt  is  not  incurred 
•ible  of  this  illegality.  With  our  other  by  a  man  having  carnal  connexion  with  the 
doctora,  on  the  contrary,  a  contract  of  mar-  female  slave  of  his  son,  or  of  his  grandson, 
tiage  is  not  admitted  as  a  legal  ground  of  although  ha  should  acknowledge  his  oon- 
nror,  if  the  man  be  sensible  ofthe  illegality.  ,  aciousness  of  such  female  slave  being  unlaw- 
— The  effect  of  this  diffKrence  of  opinion  ap-  ful  to  him,  for  in  this  case  the  error  is  by 
pears  in  a  case  where  a  man  marries  a  woman  effect,  since  it  proceeds  from  an  argument 
n  \tted  to  him  within  the  prohibited  degrees,  founded  upon  the  words  of  the  prophet,  who 
ti  khall  bt'  hereafter  explained.  said  to  one  with  whom  he  was  conversing, 

Ciinnt-j-ioH  irith  a  irife  thrice  dlrorceil  "  Tnon  and  think  arc  thy  FiTUEB's;"- 
[hrfure  the  eipiratiim  of  her  Edit),  oecationi  and  the  grandfather  is  subject  to  the  same 
pnnithment. — If  a  man  pronounce  three  rule  with  the  father,  aa  he  is  also  a  parent. 
divurc-es  upon  his  wife,  and  alterwurds  have  i  The  parentage  also  of  the  child  begotten  in 
tarval  connexion  with  her  during  her  Edit,  |  such  carnal  conjunction  is  estahlishrd  in  the 
and  acknowledge  his  consciouaneas  of  bur  father  aforesaid,  who  remains  responsible  to 
being  unlawful  to  him,  punishment  ia  in-  I  his  sun  for  the  value  of  ths  female  slave. 
curred,  because  here  poasession  by  marriage.  Or  of  a  father,  mother,  or  leife  (ichere 
which  legralizes  generation,  has  been  totally  misconception  is  pleaded). — If  a  person  have 
aanihilatid,  and  hence  there  can  be  no  error, '  carnal  connexion  with  the  female  slave  of  his 
aa  the  text  in  the  Koran  shows  that  legality  father,  or  his  mother,  or  hia  wife,  and  plead 
ia  dettrof  ed  in  this  case  ;  and  all  the  doctors  his  conception  that  such  slave  was  lawlnl  to 
coincide  in  this  opinion.  But  if  he  were  to  him,  he  does  not  incur  punishment ;  neither 
declare  that  "  he  conceived,  or  supposed,  she  is  his  occuscr  liable  to  iiunishmtnt— (but  if 
was  still  lawful  to  him,"  puniahmcnt  is  not  he  should  acknowledge  his  consciousness  of 
incurred,  because  his  apprehenaiou  is  to  be  the  illegality,  punishment  ia  to  be  inflicted 
Rgarded,  since  the  effects  of  marriage  still  upon  him,— and  thi>  same  rule  obtains  where 
RDiain,  with  respect  to  tlie  establishment  of  a  slave  has  connexion  with  the  bandmoid  of 
the  parentage  of  children,  and  the  matri-  his  master) :— bicausi'  between  these  there  is 
nonwl  restraint,  and  alimony  (for  if  tbu  ,  a  community  of  intereata  in  the  acquisition 
woman  should  bear  a  child,  at  any  period  i  of  profit;  and  hence  the  man  who  commits 
within  two  years  from  the  date  of  divorce,  \  the  act  may  in  those  casts  have  coiiceivod, 
tha  parentage  of  such  child  is  established  in  I  with  respect  to  the  enjoyment,  that  this 
the  nnsbitna,  and  she  remains  under  the  re-  species  or  usufruct  ia  also  lawful  to  him, — 
■traint  to  which  abe  is  subject  in  marriage,  wherclbre  error  by  misconception  is  appli- 
tnd  her  alimony  also  remains  incumbtrnt  cable  to  him ;  but  nevertheless  this  is  actual 
Bpon  her  huaband)  ;  bis  apprehension,  as  whoredom,  for  which  reason  punishment  is 
above  pleaded,  is  therefore  of  force  to  pre-  not  incurred  by  the  accuser.  The  law  ia  the 
Tent  pnnisluiijent,  on  accouut  of  error  by  same(accordingtothe  Zahir  Hawayet),if  the 
—' '- —      And  an   Am-Walid,  after  (female  slave,  in  either  of  these  cases,  were  to 
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plead  her  supposinf^  that  the  act  was  lawful, 
without  any  such  plea  on  the  part  uf  the 
man, — because  the  carnal  conjunction  of  a 
man  and  a  woman  beine  one  act,  it  follows 
that  a  plea  of  8ui)pose(r  log:alitv,  made  by 
either  party,  establishes  error  with  respect  to 
both ;  and  hence  the  punishment  of  both  is 
abrof^atcd. 

Punishment  is  incurred  by  connexion  with 
the  slave  of  a  brother. — If  a  man  have  carnal 
connexion  with  the  bondmaid  of  his  brother, 
or  of  his  uncle,  he  incurs  punishment, 
although  he  should  plead  that  ne  had  con- 
ceived her  to  bo  lawful  to  him,  because 
between  such  relations  no  community  of 
interest  exists.  And  the  law  is  the  same 
with  respect  to  the  female  slaves  of  all  other 
relations  within  the  prohibited  degrees,  ex- 
cepting those  who  are  related  to  the  man 
within  the  parental  degree  (such  as  his  father 
or  his  son),  because  between  him  and  those 
prohibited  relations  no  community  of  interest 
exists. 

Connexion  with  a  woman  married  by  mis- 
take does  iwt  occasion  punishment.— ^Iy  a  man 
engage  in  a  contract  of  marriage  with  a 
woman,  and  another  woman  be  sent  to  him,* 
the  female  relations  declaring  her  to  be  the 
woman  married  to  him  by  such  contract,  and 
he  have  carnal  communication  with  that 
woman,  he  docs  not  incur  any  punishment ; 
but  yet  he  must  pay  the  woman  her  dower, 
because  Alee  once  passed  a  decree  to  this 
effect ; — and  he  also  subjoined,  in  his  decree 
that  the  woman  should  observe  an  Edit: — 
moreover  the  man  has  proceeded  upon  appa- 
rent proof,  namely,  the  information  of  the 
woman's  female  relations,  with  respect  to 
the  subject  of  his  error,  since  men  can  have 
no  personal  knowledge  of  or  acquaintance 
with  their  wives  prior  to  the  matrimonial 
engagement ;  and  hence  the  man  in  this  case 
is  the  same  as  a  person  acting  under  a  decep- 
tion. And  the  accuser  of  this  person  does 
not  incur  the  punishment  of  slander,  because 
possession  bjr  marriage,  requisite  to  lej^alize 
generation,  is  in  no  respect  established. 
There  is  an  opinion  reoordea  in  A  boo  Yoosaf, 
that  the  accuser  is  liable  to  punishment, 
because  the  carnal  conjunction  is  to  all  ap- 
pearance legal,  with  respect  to  the  man, 
according  to  the  information  of  the  woman's 
female  relations,  and  of  course  his  accuser 
becomes  liable  to  punishment,  as  a  decree 
must  be  founded  upon  what  is  apparent. 

If  a  man  have  carnal  connexion  with  a 
woman  whom  he  finds  in  his  own  bed,  pun- 
ishment is  incurred  by  him,  because  there 
can  be  no  error  where  he  passes  any  length 
of  time  in  the    company  of  his  wife,  and 


*  It  is  almost  unnecessary  to  remark  that, 
from  the  nature  of  the  Mussulman  customs, 
a  man  can  never  be  supposed  to  have  seen 
his  wife  until  after  marriage, — the  woman 
being  utterly  excluded  from  the  sight  of  all 
men  except  her  relations  within  the  prohibited 
decrees. 


thence  his  apprehension  of  this  woman 
being  his  wife,  m)m  the  circumstance  of  his 
linding  her  in  bed,  is  not  regarded,  so  as  to 
prevent  punishment : — the  reason  of  this  is 
that  sometimes  a  relation  of  the  wife,  re- 
siding in  the  house  with  her,  may  sleep 
upon  her  bed.  And  the  law  is  the  same 
where  the  man  is  blind,  because  it  is  always 
in  his  power  to  ask  and  discover  who  the 
woman  is ;  and  he  may  also  discover  thu  by 
the  sound  of  her  voice.  But  yet  if  he  invite 
the  woman  to  the  act,  and  she  consent,  sig- 
nifjring  that  "she  is  his  wife," — and  he 
copulate  with  her,  in  this  case  he  does  not 
incur  punishment,  as  he  is  deceived  by  the 
woman's  declaration  and  behaviour. 

Connexion  with  a  woman  under  an  unlaw- 
ful marriage  does  not  induce  punishment, — 
If  a  man  marry  a  woman  wnom  it  is  not 
lawful  for  him  to   marry,  and  afterwards 
have  carnal  connexion  with  her,  he  does  not 
incur  punishment,  according    to    Haneefa; 
but  if  ne  be  at  the  time  aware  of  illegality, 
he  is  to  be  corrected  by  a  Tazeer,  or  discre- 
tionary correction.     The  two  disciples  and 
Shafei  have  said  that  he  is  liable  to  punish- 
ment, when  he  marries  the  woman,  being 
aware  of  the  illegality,  because,  as  the  oon* 
tract  has  not  been  executed  in  regard  to  its 
proper  subject,  it  is  of  course  void ;  for  here 
the  woman  is  not  a  proper  subject  of  mar- 
riage, because  the  proper  subject  of  mar- 
riage, or  of  anv  other  deed,  is  a  thing  which 
is  a  proper  subject  of  the  effects  of  such 
deed;  now  one  of  the  effects  of  marriagii 
is  the  legalizing  of  generation ;   but  as  the 
woman  is  among  those  who  are  prohibited  to 
the  man,  the  contract  of  marriage  with  her 
is  consequently  nugatory,  in  the  same  man- 
ner as  a  contract  of  marriage  between  man 
and  man.    The  argument  of  Haneefa  is  that 
the  contract  has  taken  place  in  regard  to  its 
proper  subject,  as  the  woman  is  a  proper 
subject  of  marriage,  because  the  proper  sub- 
ject of  anj  deed  is  a  thing  whicn  admits  of 
the  ends  intended  being  obtained  from  it; 
now  the  end  of  marriage  is  the  procreation 
of  children,  and  to  this  every  daughter  of 
Adam  is  competent;  the  case  therefore  ad- 
mits of  the  contract  being  engaged  in  with 
respect  to  all  its  effects,  and  of  lul  its  effects 
being  obtained  from  it ;  but  on  account  of 
the  prohibition  in  the  sacred  text,  tiie  legali- 
zation of  generation  is  not  obtained;  and 
such  being  the  case  error  is  occasioned,  as 
error  is  a  thing  which  is  the  appearance  of  a 
proof,  and  not  the  substance  oi  one ;  and  as, 
in  the  present  case,  the  man  has  perpetrated 
an  offence  for  which  the  stated  punishment, 
or  Hidd,  is  not  appointed,  Tazeer,  or  discre- 
tionary correction,  must  be  indicted. 

Acts  of  lascioiousness  are  to  be  corrected 
by  Tazeer. — If  a  man  commit  any  act  of 
lasciviousness  with  a  strange  woman,  such  as 
Takhfeez,*  he  is  to  be  corrected  by  Tazeer, 
since  such  acts  are  illegal  and  forbidden  by 

*  Penem  frioena  inter  femora. 
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■d  of  GK)D :  bat  a  stated  pimiahment 

appointed  for   them;    Tazeer  must 

re  be  inflicted  upon  that  person. 

9o  likewise  sodomy y  committed  with  a 

9oaman, — If  a  man  copulate  with  a 

^woman  in  ano — (that  is,  commit  the 

lodomv  with  her),  there  is  no  stated 

nent  for  him,  according  to  Haneefa ; 

is  to  be  oorrected  by  Tazeer.    The 

a  sheer  directs  an  a^griavation  of  the 

or  correction  in  this  case,  and  says 

e  offender  must  be  kept  in  a  place  of 

ment  until  he  declare  his  repentance. 

0  disciples  have  said  that  as  this  act 
les  whoredom,  the  person  committing 
ibject  to  the  stated  punishment  for 
Lom ;  and  there  is  one  opinion  of 
to  this  effect ;  but  another  opinion  of 
lat  the  parties  should  be  put  to  death, 
tever  description  they  may  be — that 
ther  they  be  married  or  not — because 
'phet  has  said,  **  Slay  both  the  active 
3  PAiMsiVE"  (or,  according?  to  another 
>n.  **  Stone  both  the  agent  and  the 
t)." — The  arf^ument  of  the  two  dia- 
ls that  the  act  in  question  has  the 
J  of  whoredom,  as  that  is  defined  to 

1  act  of  lust  committed  in  that  which 
object  of  the  passion,  completely,  and 
Buch  circumstances  as  to  be  purely 
al,  and  where  the  design  is  the  injec- 
f  Semen."  Haneefa,  on  the  other 
argues  that  his  conjunction  is  not 
whoredom,  because  the  companions  of 
»phet  have  disagreed  concerning  their 
»  upon  it,  for  some  of  them  have  said 
fenders  of  this  kind  should  be  burnt, 
that    they  bhould    be    buried  alive, 

that  they  should  be  cast  headlong 
>me  hi»^h  place,  such  as  the  top  of  a 
and  then  be  stoned  to  death — and  so 
moreover,  the  conjunction  in  question 
t  the  property  of  whoredom^  as  it  is 
i  means  of  producing  offspnn?,  so  as 
rhoredotu)  to  occasion  any  default  in 
»r  confusion  in  genealogy  ;-;-besides, 
•ecies  of  carnal  intercourse  is  of  less 
at  occurrence  than  whoredom,  because 
sire  for  it  exists  only  on  the  part  of  | 
ive  and  not  of  the  passive,  whereas  in  | 
lom  the  desire  exists  equally  on  both  j 

As  to  the  tradition  cited  by  Shafei, 
lably  relates  to  a  case  where  an  ex- 
nary  and  exemplary  punishment  is 
te ;  or  where  the  perpetrator  incul- 
nd  insists  upon  the  lawfulness  of  the 

'  bestiality,— Is  a  man  commit  besti- 
e  does  not  incur  Hidd,  or  stated  pun- 
it,  as  this  act  has  not  the  properties 
>i«dom,  for  whoredom  is  a  heinous 
,  as  being  a  complete  act  of  lust,  to 
men  feel  a  natural  propensity :  but 
dnition  does  not  apply  to  copulation 
=;a8tB,  which  is  abhorred  by  an  unde- 

mind  (whence  it  is  not  held  incum- 
0  cover   or   conceal   the  genitals  of 

;  and  men  can  have  no  reason  for 
g  earoal  connexion  with  brutes,  but 


from  the  most  vitiated  appetite,  and  the 
utmost  depravity  of  sentiment: — Hidd  there- 
fore is  not  incurred  by  this  person ;  but  he 
is  to  be  punished  by  a  discretionary  cor- 
rection, for  the  reasons  already  specified.  It 
is'  recorded,  also,  that  the  beast  should  be 
slain  and  burnt :  this,  however,  is  only  where 
the  animal  is  not  of  an  eatable  secies ;  but 
if  it  be  of  the  eatable  species  it  is  to  be 
eaten  (according  to  Aboo  Haneefa),  and  not 
burnt.  Aboo  i  oosaf  holds  that  it  should  be 
consumed  with  fire  in  both  cases,  the  perpe- 
trator (where  it  belongs  to  another  person) 
remaining  responsible  to  the  owner  for  the 
value;  but  yet  the  burning  of  it  is  not 
absolutely  incumbent ;  nor  is  it  to  be 
burnt  for  any  other  reason  than  as,  by  this 
means,  all  recollection  of  so  vile  a  fact 
may  be  obliterated,  and  the  perpetrator 
shielded  from  the  disgrace  which  would 
attach  to  him  in  case  of  the  animal  remain- 
ing alive. 

JPunishment  is  not  incurred  by  committing 
whoredom  in  a  foreitjn  country, — Ip  a  Mus- 
sulman be  guilty  of  whoredom  in  a  foreign 
country,  or  in  the  territory  of  the  rebels, 
and  afterwards  return  into  a  Mussulman 
state,  punishment  is  not  to  be  inflicted  upon 
him,  on  the  plea  that  a  man,  in  embracing 
the  Mussulman  faith,  binds  himself  to  aU 
the  obligations  thereof,  wherever  he  may  bv.*. 
The  arguments  of  our  doctors  on  this  occa- 
sion are  twofold ;— First,  the  prophet  has 
said,  "  nunishment  is  not  to  be  inflicted  in  a 
foreign  land ;" — Secondly,  the  design  of  the 
institution  of  punishment  is  that  it  may 
operate  as  a  prevention  or  warning ;  now  the 
Mussulman  magistrate  has  no  authority  in 
a  foreign  country,  wherefore  if  punishment 
were  instituted  upon  a  person  committing 
whoredom  in  a  foreign  country,  yet  the  in- 
stitution would  be  useless ;  for  the  use  of 
the  institution  is  that  punishment  may  be 
executed;  and  as  the  magistrate  has  no 
authority  in  a  foreign  country,  the  execution 
is  impossible ;  whence  it  appears  that  the 
commission  of  whoredom  in  a  foreign  country 
does  ^  not  occasion  punishment  tnere :  and 
if  this  person  should  afterwards  come  from 
the  foreign  territory  into  a  Mussulman 
state,  punishment  cannot  be  execut jd  upon 
him,  becauHo  as  his  whoredom  did  u»>t 
occasion  punishment  at  the  time  of  its 
being  committed,  it  will  not  afterwards 
occasion  it 

Punishment  may  be  inflicted  by  the  chief 
magistrate  within  his  camp. — TuE  person  to 
whom  the  authority  of  inflicting  punishment 
officially  appertains  (such  as  the  Khalif,  for 
the  time  bein^,  or  the  governor  of  Egypt), 
when  he  carries  forth  his  troops  upon  an 
expedition,  is  at  liberty  to  inflict  punish- 
ment upon  any  person  who  may  be  guilty 
of  whoredom  within  his  camp,  since  the 
perpetrator  of  the  offence  is  under  his 
immediate  authority;  but  chiefs  or  com- 
manders of  an  inferior  degree  are  nwt  at 
liberty  to  inflict  punishment  upon  persons 
guilty  of  whoredom  within  their  camp,  be- 
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cause  they  ftre  not  inTestod  irith  uutboritr  ilander  aie  amonR  the  right*  of  individiiali, 
to  inflict  puniahnimt.*  but  punishment  tor  whoredom  is  a  rifiiht  of 

Cime  of  whuredom  committed  belmeen  in-  the  law.  The  arRument  of  Mohammed  ii 
flilrt  Kubiecti  and  alifut.--  If  an  alien  comt^  that  in  whoredom  tie  man  is  the  princiral, 
inti)  a  Musaulmun  state  under  a  protectiop,  and  the  woman  only  the  accessary.  acoonUiif 
and  there  commit  whori'dom  with  a  Zimmeea,  to  what  was  before  stated  \  now  the  preven- 
or  female  intide I  subjuct;  or  if  a  /immce,  or  '  tion  of  punishment  in  Tespect  to  the  principal 
mole  inKdel  subicct,  so  cnmmit  whoredom  occasions  the  prevention  of  it  in  rcipeot  to 
with  a  furnali)  alien,  punishment  is  to  be  the  accessary,  but  the  prerention  of  poniih- 
inlLictcd  upon  the  inndel  subject  {according '  ment  with  respect  to  the  acceetory  doei  itot 
to  Haneefa),  but  not  upon  the  alien.  This  occasion  Uie  prevention  of  it  with  reipeet  to 
«lsoia  the  opinion  of  Mohammed  wilh  respect  the  principal ;  asin  a  case,  therefore,  where 
to  an  infidel  subject,  where  he  is  jtnilty  of  a  protected  alien  commits  whoredom  with  a 
whoiedom  with  a  female  alien ;  but  if  an  female  intidel  subject,  there  is  no  puniih- 
alien  be  guilty  of  whoredom  with  a  female  ment  for  the  alien,  so  neither  is  there  any 
inlidel  subject,  in  this  caiie  he  holds  that  for  the  infidel  enbjeot ;  but  where  an  infidd 
there  is  no  punishment  for  cither  party.  |  subject  commits  whoredom  with  a  female 
There  is  also  an  opinion  recorded  from  Aboo  protected  alien,  pun ibh ment  is  to  be  inflicted 
Yoosaf  to  this  effect;  but  he  artumards  '  on  the  subject,  but  not  npon  the  alien;  and 
delivered  another  opinion,  that  punishment  the  remission  of  punishment  in  respect  to  the 
is  inonrred  by  all  the  parties  concerned,  lioth  alien  does  not  occasion  its  remitsion  with 
by  the  alien  and  the  female  iufidcl  subject,  respect  to  the  infidel  flubject,  becanse  ths 
and  also  by  the  male  intidel  subject,  and  the  i  woman  is  only  an  acot-ssary.  Correspondent 
female  alien,  for  he  arfcueg  that  an  alien  ,  to  this  is  the  case  of  a  man  commitliiif 
under  protection,  during  the  time  that  he  '  whoredom  with  a  girl  who  is  an  in^t,  or 
continui:s  in  a  Mussulman  territory,  subji'cts  with  a  woman  who  is  insane,  where  punith- 
himself  to  all  the  ordinances  of  Che  temporal  ment  is  inflicted  upon  the  man,  but  not  apoi 
law,  in  tliG  same  manner  as  an  infidel  Buojt^ct  the  infant  or  the  lunatio;  whereas,  its 
does  for  life,  whence  it  is  that  punishment  woman  admit  a  boy  or  an  idiot  to  oomiiiit 
for  slander  mny  be  infiicted  on  an  alien  whoredom  with  her,  neither  of  the  partin 
under  protection,  and  that  he  may  also  be  is  liable  to  punishment.  The  argument  nf 
put  to  death  in  retaliation:  contrary  to  Uaneefa  is  that  the  act  of  the  protected  afien 
punishment  for  drinkini;  wine,  as  in  his, is  whoredom,  beenuse  he  is  equally  vitb 
belief  the  use  of  wine  is  allowable.  The  Mussnlmana  called  to  the  observance  of  oer- 
argument  of  Hancefa  and  Mohammed  is  tain  commands  and  prohibitions,  on  account 
that  a  protected  alien  docs  not  comeinto  a  of  the  torments  and  chastisements  of  t 
Mussulman  state  as  a  resident,  but  is  only  future  state  (according  to  the  Mooihsh* 
brou|{ht  there  occasionally,  from  some  par- ,  Subeeh),  although  he  be  not  oatted  to  the 
ticuiar  motivp,  such  as  commerce,  and  tho  ,  reliuioua  otwervances  of  the  Law  ;  but  the 
like,  and  therefore  is  m.t  to  bo  considered  woman's  admittinif  him  to  commit  the  fact 
as  oue  of  the  inhabitants  of  a  Muxaulman  '  is  the  occasion  of  punishment  tu  her :  con- 
country  (whence  it  is  that  ho  is  at  liberty  to  '  trary  to  the  case  ot  ttie  boy  or  tho  idiot,  for 
return  into  the  foreign  country,  and  also  tbat  thev  are  not  called,  nor  under  any  constraint, 
if  a  JIunsuluan  or  an  intidel  subject  were  .  A  difl'erenoe  similar  to  this  obtain*  in  the 
tu  murder  a  protected  alien,  no  retaliation  ,  case  of  a  man,  who  being  posaassedi  or  under 
would  be  exacted  of  them) :  now  a  protected  the  influence  of  magic,  commits  adultery 
alien  subjects  himself  to  such  of  the  ordi-  with  a  woman  not  under  such  inflnenoe ; 
nances  of  the  law  only  as  he  him  sell' derives  'that  is  to  say,  according  to  Hancefa,  pnnish- 
an  advantage  from  i  and  those  are  all  sueb  ment  is  infiictcil ;  but  acoording  to  Moham- 
as  respect  the  rights  of  individuals;  fur  ^  med  it  is  not  inflicted  on  either  of  the  paitie* 
where  he  is  desirous  of  obtaining  justice  for  Whoredom  committrdhjf  an  infant  or  an 
himaelf  from  others,  he  also  subjects  himself  iiJitit  dota  not  iniluce punuhmrnt. — If  a  boy 
to  justice  being  exacted  on  him  in  behalf  of  or  an  idiot  commit  whoredom  with  a  wonun 
others  ;  and  retaliationf  and  punishment  for  who*  is  of  mature  ago  and  sound  judgment. 
— ■ ~ .she  consenting  thereto,  in  this  oaseuiere.ii 

*  Meaning  Hidd,  which  being  a  right  of  'no  punishment,  neither  to  the  boy,  to  the 
the  law,  is  a  thing  of  too  much  impurtanoe  idiot,  nor  to  the  woman.  Zilfer  and  Shafei 
to  be  committed  to  inferior  persons :  but  maintain  that  in  this  case  the  woman  inonn 
every  person  wbo  acta  as  a  commander  or  punishment ;  and  there  is  also  one  tradition 
magistrate  is  entitled  to  inflict  Tazeer,  or  |of  Aboo  Yoosaf  to  the  same  effect.  Bat 
discretionnry  correction.  iif  a  man  who  is  of  mature  a^  uid  soand 

t  This  i=  an  apparent  contradiction,  as  it  is  judgment  commit  whoredom  with  a  girl  who 
Baid  above  that  there  ii  no  retaliation  for  the  is  an  idiot  or  an  infant,  capable  of  copula- 
murder  of  an  alien  :  it  is  to  be  considered,  tion,  in  such  case  punishment  is  imenrred  by 
however,  that  although  a  Mussulman,  or  an  the  man  alone,  according  to  all  tiie  dootots. 
Infidel  subject,  be  not  liable  to  retaliation  Tho  argument  of  Zilfer  la  that  a  fjea  «n  ths 
for  the  murder  of  an  alien,   yet  the  alien    port  of  the  woman  does  sot  oooaaion  tht 

u  », *■„.  ti 1 e  „  ""BBulman,  I  remission  of  punishment  with  respect  to  tb« 

man ;  and  in  the  nme  manner,  a  plea  on 
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of  the  man  does  not  occasion 
tnt  to  be  remitted  with  respect  to 
in ;  because  each  P&^  is  respon- 
'  for  their  own  act.  Tne  argument 
ctors  is  that  the  act  of  whoredom 
from  the  man,  the  woman  beinff 
than  merely  the  subject  of  it,  and 
18  that  the  man  is  denominated  by 
i  term  in  copulation  or  whoredom 
roman  bv  the  passive.* 
lOK. — ^The  woman  is  also  termed 
as  appears  in  the  Koran. 
, — The  woman  is  termed  Zaneea  by 
mical  figure,  which  sometimes  uses 
e  participle  for  the  passive :  or  it 
this  occasion  be  employed  because 
in  is  the  primary^  cause  of  the  act 
dom,  by  her  admitting  the  man  to 
nission  of  it.  Punisnment,  with 
»  a  woman,  therefore,  depends  upon 
mstance  ot  her  admitting  a  man  to 
he  act  of  whoredom  with  her ;  but 
•  a  boy  is  not  whoredom,  as  whore- 
i  act  proceeding  from  a  person  who 
called  upon  to  refrain  from  it,  and 
strator  of  which  is  an  offender,  by 
dsf^ion  of  it ;  and  as  the  act  of  a  boy 
this  nature,  it  follows  that  punish- 
lot  incurred  by  his  act. 
fdotn  committed  upon  compulsion 
subject  to  punishment, — If  a  sove- 
nce  should  compel  a  man  to  commit 
n,  there  is  no  punishment  incurred 
man.  Aboo  Haneefa  had  held  a 
inion,  that  the  man  is  liable  to 
ent  (and  such  is  the  doctrine  of 
because  a  man  cannot  commit  the 
boredom  unless  the  virile  member 
"ly  distended,  which  distension  is  a 

desire  on  his  part:  compulsion, 
,  cannot  be  proved  with  respect  to 
e  reason  for  the  more  recent  opinion 
:he  means  of  compulsion  (namely, 
er  of  the  sovereign),  exists  both 
and  apparently ;  and  the  distension 
rile  member  is  no  certain  proof  of 
ince  it  sometimes  occurs  indepen- 
any  operation  of  the  mind,  as  in 
instance ;  this  circumstance,  there - 
[)f  no  weight  in  competition  with  a 
;h  admits  of  actual  proof,  namely, 
pulsion.    But  if  any  other  person 

sovereign  should  compel  a  man  to 
rhoredom.  the  man  thereby  incurs 
ent  accoroing  to  Haneefa.    The  two 

have  said  that  no  punishment  is 

in  this  case,  because  the  compul- 
ich  is  the  obstruction  to  the  punish- 

ihe  original]  **  The  man  is  denomi- 
e  Watee,  or  Zanee,  and  the  woman 
tooa,  or  Moozncea.**  The  two  first 
ctive  i)articiples  meaning  the  copu- 
d  the  whoremonger ;  the  two  second 
e  terms  expressed  in  the  feminine 
e  passive.  It  is  not  easy  to  convey 
force  and  meaning  of  such  passages 
■anslAtion. 
fern.  ftct.  part,  from  Zinna. 


ment  in  the  former  cases  may  also  proceed 
from  others  than  the  sovereign :  but  Haneefa 
argues  that  this  species  of  compulsion  cannot 
be  supposed  to  proceed  from  any  except  the 
sovereign ;  because  no  other  person  is  pos- 
sessed of  the  means  of  such  compulsion, 
since  the  sovereign  is  enabled  to  repel  it  in 
all  inferior  persons,  as  the  sovereign  autho- 
rity is  instituted  by  the  law  for  the  purpose 
of  repelling  tyranny;  and  also,  because  all 
others  stand  in  awe  of  the  sovereign,  and 
hence  no  such  compulsion  can  proceed  from 
them.  It  is  to  be  remarked  that  the  learned 
in  the  law  impute  this  difference  of  opinion 
between  Haneefa  and  the  two  disciples  to  the 
difference  of  the  times  in  which  tnev  lived ; 
for  in  the  time  of  Haneefa  others  tnan  the 
sovereign  were  not  possessed  of  any  power 
which  it  was  not  in  tne  sovereign's  power  to 
repel ;  but  in  the  time  of  the  two  disciples 
every  petty  ruler  possessed  a  power  indepen- 
dent of  the  sovereign,  and  hence  the  com- 
pulsion of  others  than  the  sovereign  afforded 
(in  those  times^  a  ground  of  doubt  sufficient 
to  prevent  punishment. 

Case  of  one  of  the  parties  confessing  whore- 
dom, and  the  other  pleading  marriage, — 
If  a  man  make  a  confession  four  times, 
at  four  different  appearances  [before  the 
Kazee],  "  ihsX  he  has  committed  whoredom 
with  such  a  woman,"  and  the  woman  should 
thereupon  declare,  *'that  he  had  married 
her," — or,  if  a  woman  should  thus  make 
confession  that  *'  such  a  man  had  committed 
whoredom  with  her,''  and  the  man  should 
plead  that  *'  he  had  been  already  married 
to  her,*' — in  this  case  no  punishment  falls 
upon  either  party,  because  the  plea  of  mar- 
riage is  possioly  true,  and  therefore  occasions 
a  demur;  but  the  man  owes  the  woman  a 
dower,  since  the  enjoyment  of  the  woman's 
person  cannot  be  admitted  gratuitously,  as 
a  woman's  person  is  an  obiect  of  respect. 

Case  of  whoredom  with  the  female  slave 
of  another^  who  dies  in  consequence. — If  a 
man  commit  whoredom  with  the  female  slave 
of  another,  to  such  a  degree  as  that  the  said 
female  slave  dies,  the  man  incurs  two  penal- 
ties,—one,  the  punishment  of  whoredom, 
and  the  other,  tne  payment  of  the  value  of 
such  slave  to  her  owner,— because  he  has 
here  committed  two  offencesj  whoredom  and 
murder,  and  hence  the  law  is  to  be  carried 
into  execution  with  respect  to  both.  It  is 
recorded  from  Aboo  Yoosaf  that  punishment 
is  not  incurred  by  the  man,  because  the 
obligation  of  responsibility,  which  lies  upon 
him,  is  a  cause  of  his  property  in  the  slave ; 
and  the  occurrence  or  a  cause  of  property, 
before  punishment  has  taken  place,  prevents 
the  inmction  of  it  (as  where  a  thief,  for 
instance,  purchases  the  property  stolen  of 
the  proprietor  before  his  hand  is  struck  off), 
and  is  the  same  as  if  a  man  were  first  to 
commit  whoredom  with  a  female  slave,  and 
then  to  purchase  her  of  her  master,  in  which 
case  he  incurs  punishment,  according  to 
Haneefa,  but  not  according  to  Aboo  Yoosaf, 
and  so  in  this  case  likewise.    Haneefa  and 
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Mohammed  say  that  the  responsibility,  in 
thii}  case,  is  a  responsibility  tor  murder  (in 
the  manner  of  the  Deryat,  or  line  of  blood), 
whicli  does  not  occasion  a  right  of  property 
[over  the  slain]. 

Or  tchn  goes  blind. — If  a  man  commit 
whoredom  with  the  female  slave  of  another, 
to  such  a  degree  that  she  loses  her  sight,  he 
owes  the  price  of  the  said  slave  to  her  owner 
and  punishment  drops,  because  the  slave,  by 
the  man  being  thus  responsible  for  her  value, 
becomes  his  property,  and  she  is  still  actually 
existing,  wherefore  the  circumstance  of  his 
thus  obtaining  a  property  in  her  occasions  a 
demur  sufficient  to  prevent  the  punishment. 

The  sovereign  is  not  punishable ^  but  is  re- 
sponsible for  property  ^  and  liable  to  retaliation, 
— If  a  supreme  ruler  (such  as  the  Khalif,  for 
the  time  being)  commit  any  offence  punish- 
able by  law,  such  as  whoredom,  theft,  or 
drunkenness,  he  is  not  subject  to  any  pun- 
ishment (but  yet  if  he  commit  murder  he  is 
subject  to  the  law  of  retaliation,  and  he  is 
also  accountable  in  matters  of  property), — 
because  punishment  is  a  right  of  God,  the 
indiction    of    which   is    committed   to    tlio 
Khalif  [or  other  supreme  magistrate],  and  to 
none  else ;  and  he  cannot  innict  punishment 
upon  himself,  as  in  this  there  is  no  advan- 
tage, because  the  good  proposed  in  punish- 
ment is  that  it  may  operate   as  a  warning 
to   deter  mankind  from  sin,  and  this  is  not 
obtained  by  a  person's  indicting  punishment 
upcm  himself:  contrary  to  the  rights  of  the 
individual,  such  as  the  laws  of  retaliation, 
and  of  property,  the  penalties  of  which  may 
be  exacted  of  the  Khalif,  as  the  claimant  of 
right  may  obtain  satisfaction  either  by  the 
Khalif  empowering  him  to  exact  his  ri^ht 
from  himself,  or  by  the  claimant  appealing 
for  assistance  to  tne  collective  body  of  the 
Mussulmans.     And  punishment  for  slander, 
(although  it  be  in  some  shape  a  right  of  the 
individual),  is  subject  to  the  game  rule  with 
other  punishments  which  are  a  right  of  God, 
as  the  learned  have    declared  that  in  the 
punishment  for  slander  the  right  of  God  is 
chiedy  considered. 


CHAPTER  III. 

OF    EVIDENCE    IN    WHOREDOM,    AND    OF    RE- 
TKACl'ION  THEUEFROM. 

Delny  in  giving  evidence  destroys  the 
validity  of  if,  except  in  cases  of  slander, — If 
witnesses  bear  evidence  at  a  distant  period  * 
[after  the  perpetration  of  the  alleged  offence], 
where  there  had  existed  no  obstruction  (such 


*  Arab.  Mootkadim :  this  is  the  participle 
from  Takadim  ;  by  which  is  understood  such 
a  distance  of  time  as  suffices  to  prevent  pun- 
iahment.  It  operates  in  a  way  somewhat 
similar  to  our  statutary  limitations. 


as  their  distance  from  the  magistrate,  and  so 
forth),  their  testimony  is  not  to  be  credited, 
except  in  a  case  of  slander.    It  is  recorded 
in  the  Jama  Sagheer, — **  If  witnesses  bear 
evidence  against  any  person,  with    respeet 
to  theft,  or    wine-drinking,  or  whoredom, 
after  a  certain  period  of  time  shall  have 
elapsed,  such  testimony  is  not  to  be  received; 
but  yet  the  person  so  accused  of  theft  is  re- 
sponsible for  the  value  of  the  ^oods  alleged 
to  have  been  stolen.''    The  principle  upoa 
which  this  case  proceeds  is,  that  all  evidence, 
with  respect  to    such   punishments  as  are 
purely  a  right  of  God,  is  vitiated  and  ren- 
dered void  by  such  a  delay  in  the  production 
of  it  amounts  to  Takadim  :  but  with  Shafei 
it  is  not  rendered  void,  for  he  considers  those 
punishments  as  a  right  of  the  individual, 
and  supposes  evidence   under  the  circum- 
stance to  be  the  same  as  confession  inducing 
punishment;  that  is  to  say,  as  distance  (3 
time  [Takadim]  does  not  anect  the  validity 
of  confession,  inducing  a  distant   punish- 
ment, so  in  the  same  manner  distance  of  time 
does  not  forbid  the  reception  of  evidence 
respecting  the  rights  of  the  individual,  be- 
cause it  is  apparent  that  the  evidences  speak 
truly:  and  the  same  reason  holds  in  suck 
punishments  as  are  purely  a  rif^ht  of  God.— 
The  argument  of  our  doctors  is  that  a  wit- 
ness in  a  penal  cause  has  two  things  at  his 
option,    both   equally  laudable ;   tne   first, 
evidence  to  an  offence  committed  affainst  the 
laws ; — the  second,  the  veiling  and  conceal- 
ment of  infirmity :— now  it  it  be  admitted 
that  the  delay  in    giving   in  the  evidence 
arose  firom  the  charitable  motive  last  men- 
tioned, it  follows  that  any  subsequent  evi- 
dence  could   only  arise    from    motives  of 
malice,  or  of  private  interest,  exciting  the 
witness  thereto,  in  which  case  the  witness 
incurs  a  suspicion  destructive  of  the  ^'alidity 
of  his  evidence :  if,  on  the  other  hand,  the 
delay  should  not  have  arisen  from  a  wish  to 
cover  infirmity,  the  person  giving  evidence 
after  such  delay  must  be  held  unworthy  of 
attention,  as   having   for   so  long    a  time 
neglected  that  which  was  incumbent  upon 
him,  namely,  the  giving  of  evidenoe ;— £rom 
all  which  it  follows  that,  after  such  a  lapse  of 
time  as  amounts  to  Takadim,  the  witnesses 
are  olaarly  liable  to  suspici<m,  eithor  from 
their  falsity,  or  their  un worthiness ;  and  thit 
suspicion  impugns  the  credibility  of  theii 
testimony.    This  case  is  contrary  to  a  cas€ 
of  confession,  as  men  do  not  Dear  malice 
against   themselves;    and   punishment  foi 
whoredom,  or  wine-drinking,  or  theft,  are 
purely  a  right  of  God,  whence  the  retrac- 
tation of  a  person  who  makes  a  oonfessioi] 
inducing   such   punishments   is    approved; 
and  for  this  reason,  distance  of  time  m  Uiosc 
instances  forbids  tne  reception  of  evidence 
but  punishment  for  slander  is  a  right  of  th( 
individual,  as  by  it  the  scandal  is  remove<i 
from  the  person  accused  by  the  slanderer; 
(whence  the  retractation  of  a  person  ac- 
knowledging his  having  slandered  anothei 
is  not  admitted); — ana  diatanoe  of  time, 


r  delay  in  bt-ariog  Uatimonj,  become 
to  BuspicioQ  of  Binietcr  motireB,  as 
e  claim  is  not  a  cocditioii  of  puaish- 
inee  the  punishment  is  purely  b  right 
the  claim  being  a  condition  onlv  in 
of  property :  and  also,  btcause  theft 
ly  oommiltfd  during  the  night,  at  a 
ien  the  owner  of  the  property  ie 
ind  unwatchfol,  wherefore  it  is  in- 
t  upon  the  witneases  to  apprise  the 
DT  of  the  theft,  and  to  bear  testimony 
at  as,  in  a  case  of  distance  of  time, 
dim,  they  have  not  bo  home  evidence, 
!oin«  crimiikal  and  unworthy  of  credit 
eir  neglect. 

/  alMO  prfctntt  punii/iment,  ofltr  the 
:  dtcree  of  rV.— TiKADiK,  or  distance 
,  ■•  it  pn^ibita  the  admission  of  evi- 
ji  the  tint  instance,  so  it  prohibits 
Lng  to  our  doctors)  the  infliclion  of 
nent  after  the  decree  of  the  Xazee : 
efore,  the  convicted  person  were  to 
1,  after  having  received  a  part  of  his 
uent,  and,  after  the  lapse  of  a  period 
at  to  constitute  Takadim,  be  t«kcD 
)itg:ht  back,  the  remainder  of  the  cor- 
eannot  then  be  inflicted  upon  him, — 
)  the  infliction  of  the  whole  puniah- 
I  included  in  the  Eazee's  decree ;  and 
of  it  stands  in  the  same  predicament 
le  whole ;  and  as  the  Kozee,  because  of 
e  of  time,  could  not  decree  punish- 
<t>  neither  can  he,  in  the  same  circnm- 
decree  the  infliction  of  the  remainder 
puniahment. 
\tatvm   of   the    dela^f    in   queition.— 

— : —    — : _ — Qj,    tijg 

of    the 

^ration.  Inthc  Jama  Sagheerthelimi- 
of  it  appears  to  be  six  months ;  and 


liq    -,     , 

The  evidence  of  the  witneaxcn  li  rah'd 
ar/ainst  one  of  the  pnrtiet,  although  the 
iithers  he  absent.— Iy  witncBscs  bear  evidence 
against  a  person  "  that  he  has  committed 
wnoredom  with  a  ccrtaift  woman,"  and  the 
woman  be  absent,  yet  punishment  must  bo 
inflicted  on  the  man  :  but  if  witnesses  bear 
evidence  against  a  man  that  he  has  com- 
mitted thcit,  and  the  owner  of  the  property 
stolen  he  absent,  the  hand  of  Uie  accused 
cannot  bo  cut  off.  The  difference  between 
these  two  cases  is  that  in  theft  the  prcvions 
claim  of  the  plaintiff  is  a  necessary  con- 
dition to  the  admiBsion  of  evidence,  but  not 
in  whoredom  ;  and  the  owner  of  the  pro- 
perty stolen  heing  absent,  no  claim  can  be 
Instituted. 

Objection.— It  would  appear  that,  in  the 
case  of  whoredom  also,  punishment  onpht 
not  to  be  inflicted  on  the  man.  because  it  im 

possible  that  if  the  w 
miftht  advance  some 
demur. 

Heflt. — This  is  a  conclusion  founded  on 
mere  conjecture,  and  therefore  of  no  weight. 

Unlets  the  other  he  unknown.—  '-  -  -• 
give  evidence  against  a 
committed  whoredom  wiin  a  woman  wliom 
they  do  not  know,"  punishment  is  not  to  be 
inflicted  upon  the  man,  because  it  is  passible 
that  the  woman  may  he  his  wife,  or  his  slave, 
and  this,  with  respect  to  a  Mussulman,  is 
most  probable.  But  if  a  man  make  con- 
fession that  "  he  has  committed  whoredom 
with  a  woman  unknown,"  punishment  moat 
be  inflicted  on  him,  since,  if  the  woman  with 
whom  he  committed  the  fact  had  been  either 


"that  he  has 
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do  yet  afrrec  in  this  that  the  man  has  com- 
mitted wlioredom,  which  is  the  occasion  of 
punishmont  to  him ;  for  the  only  difference 
netween  the  witnesses  is  that  one  party  of 
them  testilios  to  an  additional  offence  (name- 
ly, his  havinj?  forced  the^  woman),  which 
does  not  occasion  the  remission  of  punish- 
ment with  respect  to  him :  contrary  to  the 
case  of  a  woman,  with  respect  to  whom 
punishment  drops,  hecause  her  consent  is 
the  condition  on  which  her  beings  liable  to 
punibhment  depends,  and  this  i|onsent  is  not 
proved,  iK'cause  of  the  contradiction  among 
the  witnesses.  The  arguments  of  Hanecfa 
on  this  point  are  twofold ; — First,  the  evi- 
dence is  contradictory  with  respect  to  the 
man,  because  whoredom  is  one  act,  com- 
mitted by  two  persons,  the  man  and  the 
woman, — and  as  the  evidence  is  contra- 
dictory with  respect  to  the  woman,  it  must 
be  held  so  with  reMrd  to  the  man  like- 
wise; — Secondlt,  •the  two  witnesses  who 
bore  testimony  to  the  consent  of  the  woman 
arc  slanderers,  and  consequently  their  testi- 
mony is  unworthy  of  any  credit. 

Objection. — trom  this  it  would  apnear 
that  punishment  for  slander  is  inourrea  by 
them,  wherc>as  it  is  not  so. 

Reply.— Punishment  for  slander  cannot  be 
inflicted  on  them,  on  account  of  the  evidence 
of  the  other  two  witnesses,  who  have  deposed 
to  fore^  having  been  used  by  the  man ;  for 
the  woman  can  no  longer  be  considered  as 
married,  in  the  sense  which  induces  punish- 
ment for  slander,  since  the  description  of 
married  (in  this  sense)  is  not  applicable  to  a 
woman  after  she  has  been  enjoyed  unlaw- 
fully, although  she  be  forced. 

Contradiction  among  the  icitnesses,  in  re- 
gard to  the  place,  prety tits  punishment. —It 
two  witnesses  bear  evidence  against  a  man, 
that  "  he  has  committed  whoredom  with  such 
a  woman  in  Koofa,**  and  two  others,  **  that 
he  had  committed  such  whoredom  with  that 
woman  in  Basra,"  in  this  case  punishment 
drops  with  respect  to  both  the  man  and  the 
woman,  because  the  circumstance  alleged  is 
the  act  of  whoredom,  and  that  is  contradicted 
bv  the  contradiction  with  respect  to  the  place, 
llie  evidence  to  the  fact  is  hero  in  both  in- 
stiinces  defective,  but  yet  the  witnesses  are 
not  liable  to  punishment  for  slander,  because 
of  a  demur,  as  the  fact  of  whoredom,  to 
whi(?h  they  bear  testimony,  is  one  single 
whoredom  with  respect  to  the  i)erpctration 
of  it,  since  the  whoremonger  is  the  same  per- 
son, and  the  whore  is  also  the  same  person, 
in  the  evidence  of  the  contradictory  wit- 
nesses on  both  sides,  and  there  is  no  dif- 
ference except  with  respect  to  the  place  in 
which  the  fact  was  committed.  But  if  wit- 
nesses contradict  each  other,  by  two  persons 
bearing  evidence  that  such  a  man  has  com- 
mitted whoredom  with  such  a  woman  in 
such  a  spot  of  such  a  house,  and  by  two 
other  persons  giving  evidence  that  the  man 
had  committed  the  whoredom  with  that 
woman  in  another  spot  of  the  house,  in 
this  o«M  poniahment  Ib  to  be  inflicted  upon 


that  man.  This  is  upon  a  favourable  con- 
struction. *  Analog  would  suggest  that 
punishment  is  not  incurred,  since  there  is 
also  in  this  case  a  positive  contradiction 
with  respect  to  the  place  in  which  the  fact 
was  committed.  But  the  reason  for  a  more 
favourable  construction  is  that  a  coincidence 
between  the  testimonies  may  be  conceived, 
by  supposing  the  act  to  have  been  begun 
in  one  comer  of  the  house,  and  completed 
in  another  comer,  in  consequence  of  the 
motions  of  the  parties;,  and  it  is  also 
possible  that  the  act  may  have  been  oom- 
mittcd  in  the  middle  of  the  honse,  and  a 
person  seeing  it  from  the  front  may  conceive 
it  to  be  perrormed  in  the  fore  part  of  the 
house,  and  another  viewing  it  from  the  back 
part  may  conceive  it  to  be  performed  in  the 
back  part  of  the  house;  and  each  h&m 
evidence  according  to  his  own  conception. 

Evidence^  agreeing  in  point  of  time,  but 
contradictor^/  in  point  of  place^  doe*  not 
occasion  punishment,— Ir  four  witnesses  bear 
evidence  against  a  man  *'  that  he  has  been 
guilty  of  whoredom  with  such  a  woman  at 
sunrise  in  Hind*'  (a  place  near  Eoofa, 
which  is  also  called  the  place  of  Abdai- 
Rihman),  and  four  other  witnesses  give  evi- 
dence against  the  man  that  "  he  has  been 
guilty  of  whoredom  with  such  a  woman  at 
sunrise  in  Nookhla  "  (which  is  also  a  place 
near  Eoofa),  in  this  case  neither  the  msa 
nor  the  woman  are  liable  to  punishment  for 
whoredom,  nor  are  their  accusers  liable  to 
punishment  for  slander.  The  accused  are 
not  liable  to  punishment  for  whoredom, 
because  the  testimony  of  the  contradictiof 
witnesses  must,  on  one  part,  be  false,  althou^ 
it  be  impossible  to  ascertain  on  which  side  of 
the  eviaence  the  falsehood  lies ;  and  the 
accusers  are  not  liable  to  punishment  for 
slander,  because  it  is  possible  that  the  evi- 
dence on  one  side  may  be  tme ;  and  as  this 
possibility  applies  eoually  to  both  parties, 
punishment  for  slander  cannot  be  inflicted 
upon  either. 

Evidence  against  a  woman  toho  is  after' 
wards  proved  to  be  a  virgin  is  void, — If  four 
witnesses  bear  testimony  against  a  woman, 
that  "  she  has  committed  whoredom  with 
such  a  man,"  and  it  should  appear,  upon 
examination  made  by  females  employed  for 
that  purpose,  that  the  woman  is  still  a  vir- 
gin, in  such  case  neither  of  the  persons  thus 
accused  are  liable  to  punishment  for  whore- 
dom ;  nor  are  the  accusers  liable  to  punish- 
ment for  slander,  because  the  evidence  of 
the  females  employed  to  examine  the  woman 
accused  is  a  proof  which  sijdBices  to  prevent 
the  infliction  of  punishment  for  whoredom 
upon  the  parties  accused;  but  it  is  not  a 
proof  suJBScient  to  subject  the  accusers  to 


*  That  is  to  say,  with  respect  to  the  wit- 
nesses ;  for  if  the  evidence  be  not  sufficient  to 
subject  the  parties  to  punishment,  the  wit* 
nesses  are  liable  to  pmuahment  for  alandfir. 
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punishment  for  slander ;  *  i>uiii8hmciit  for 
vkortdom,  therefore,  is  not  intlioted  on  the 
Bcosed ;  nor  are  the  accusers  liable  to 
■nniihment  for  slander. 
Ineompeieni  wttnesfes,  by  bearing  testi- 
y  to  whoredom,  incur  punishment  for 
dmmder, — If  four  witnesses  g:iyo  evidence 
ininat  a  man  that  "he  has  committed 
moredom  with  such  a  woman,"  and  it 
Aonld  happen  that  these  witnesses  are 
Kind,  or  have  ever  been  punished  for  slan- 
Aer ;  or  that  one  of  them  is  a  slave,  or  has 
Wn  punished  for  slander ;  in  this  case  the 
witnesses  are  all  liable  to  punishment  for 
dander ;  but  the  accused  does  not  incur 
pimiahinent  for  whoredom ;  because,  as  a 
■alter  of  property  cannot  be  determined  by 
tke  evidence  of  such  witnesses,  it  is  impos- 
sUe  that  punishment  should  be  established 

Sit;  and  the  witnesses,  where  they  are 
hlmd,  or  have  all  before  suffered  punish- 
^nt  for  slander,  are  incapable  of  bearing 
rridenoe ;  and  where  one  or  them  is  a  slave, 
h  is  totally  incapable  of  bearing  evidence ; 
md  M  also  of  one  of  them  who  has  before 
ioffered  punishment  for  slander.  By  their 
mdenoet  therefore,  even  a  doubtful  whore- 
dom is  not  established ;  and  hence  their 
testimony  becomes  converted  into  slander ; 
wherefore  they  are  slanderers,  and  punish - 
Bent  for  slander  is  consequently  incurred 
upon  them. 

The  evidence  of  reprobate  persons  is  neither 
ettended  wcith  punishment  for  whoredom  to 
the  aeeuMed,  nor  wOh  punishment  for  slander 
to  the  accusers, — If  four  witnesses  bear  evi- 
dence to  whoredom  at  a  time  when  they  are 
reprobate,t  or  if  this  character  should  be 
affixed  upon  them  by  competent  proof  after 
they  have  friven  evidence,  they  are  not  liable 
to  punishment  for  slander;  because,  althouf^h 
the  evidence  of  a  rei)robate  person  be  defec- 
tive, from  his  veracitv  being  liable  to  sus- 
picion  on   account  oi   the    oadness  of  his 
character,   yet  ho  is  a  coTO|)etent  witness, 
insomuch  that  if  a  Kuzee  issue  a  decree 
upon  the  evidence  of  a  reprobate  person, 
hi9  decree  is  valid,  according  to  our  aoctors. 
The  evidence  of  reprobate  persons,  there- 
fore, ffoes  to  establisn  a  doubtful  whoredom, 
and  tney  are  consequently  not  exposed  to 
punishment  for  slander;   and  since,  more- 
over, from  the  defect  in  their  testimouv,  on 
lecount  of  their  being  reprobate,  a  doubt 
ippears  that  whoredom  has  not  been  com- 
mitted, the  accused  are  therefore  not  liable 
to  punishment  for  whoredom.    Shafei  dis- 

*  Because  it  is,  notwithstanding,  possible 
that  the  act  may  have  been  performed  upon 
the  woman,  although  not  to  such  a  degree  as 
to  destroy  the  appearances  of  virginity. 

t  Arab.  Fasik.  It  is  elsewhere  rendered 
onjust ;  but  the  term  here  adopted  approaches, 
perhaps,  nearer  to  the  real  meaning.  Fasik 
signities  a  person  who  neglects  decorum  in 
his  dress  and  behaviour,  and  whose  evidence, 
therefore,  is  not  held  to  be  admissible. 


sents  from  our  opinion  concerning  this 
case,  as  he  holds  a  reprobate  person  to  be 
incapable  of  being  an  evidence,  and,  con- 
sequently, that  he  stands  in  the  same  pre- 
dicament as  a  slave. 

Witnesses  defective  in  point  of  number 
incur  punishment  for  slander, — If  fewer 
than  four  persons  bear  evidence  to  whore- 
dom, punishment  for  slander  is  applicable 
to  them.  This  effect  is  induced  because* 
although  their  testimony  be  good,  yet  tes- 
timony to  whoredom  is  so  accounted  only 
where  it  amounts  to  evidence ;  and  the  tes- 
timony of  fewer  than  four  persons,  in  a  case 
of  whoredom,  is  not  evidence  so  as  to  be 
accounted  good ;  wherefore  it  is  slander. 

And  so  also,  of  the  complete  number  of 
witnesses,  where  one  of  tnem  aff^rwards 
proves  incompetent ;  but  no  fine  is  due  in 
this  case,  except  the  accused  suffer  lapida- 
tion,  when  a  det/it  is  due  from  the  public 
treasury. — If  four  persons  bear  evidence 
against  a  man,  that  "he  has  been  guilty 
of  whoredom,**  and  the  Eazee  should  mflict 
punishment  for  whoredom  upon  the  parties 
accordingly,  and  it  should  afterwards  appear 
that  one  of  the  witnesses  is  a  slave,  or  has 
at  any  time  been  punished  for  slander, 
punishment  is  ^  incurred  by  all  the  wit- 
nesses, as  the  witnesses  are  on  this  occasion 
only  three  in  number.  Observe,  however, 
that  in  this  case  no  Arish,  or  fine  of  damage, 
is  due  on  account  of  such  flagellation,  either 
from  the  witnesses  or  from  the  public  trea- 
sury ;  but  if,  in  consequence  of  the  evidence, 
the  person  accused  should  have  been  stonea 
to  death  b^  a  sentence  of  lapidation,  the 
Devit,  or  line  of  blood,  is  due  from  the 
publie  treasury.  This  is  the  doctrine  of 
Ilaneefa.  Thu  two  disciples  say  that  the 
fine  of  damage  is  also  due  from  the  public 
treasury  in  the  former  ease.  The  compiler 
of  the  Hedaya  remarks  that  this  difference 
of  opinion  obtains  where  the  accused  hap- 
pens to  be  cut  by  the  stripes  he  has  received. 
The  two  disciples  also  hold  that  if  the  accused 
should  chance  to  die  in  consequence  of  the 
correction  by  scourging,  the  tine  of  blood  is 
due  from  the  public  treasury — in  opposition 
to  Haneefa :  and  likewise,  that  if  tne  wit- 
nesses should  retract  from  their  evidence 
after  the  accused  has  been  cut  by  scourging, 
or  died  in  consequence  thereof,  they  [the 
witnesses]  become  responsible  for  the  fine  of 
damage  in  the  first  instance,  or  the  fine  of 
blood  in  the  second.  The  argument  of  the 
two  disciples  is  that,  in  conse(iuence  of  the 
testimony  of  the  witnesses,  stripes  are  to  be 
inflicted  generally,*  whether  they  be  of  a 
cutting  nature  or  otherwise,  since  to  avoid 
cutting  is  not  always  in  the  executioner's 

Sower ;  the  scourjfing,  therefore,  which  is 
ue  in  consequence  of  the  testimony  of  the 
witnesses,  comprehends  both  cutting  stripes 
and  also  stripes  which  do  not  cut,  and  con- 


*  That  is,  not  restricted  to  any  particular 
description  of  stripes. 
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Bequently  the  cnttinR  is  to  be  referred  to  the 
testimoDy  of  the  evidences,  whence  they  are 
responsible  for  the  same,  where  they  retract 
from  their  testimony.  But  where  the  wit- 
nesses do  not  retract  (that  is,  where  their 
evidence  is  set  at  nought,  not  by  retracta- 
tion, but  by  one  of  them  being  afterwards 
discovered  to  be  incompetent),  the  tine  of 
blood  is  due  from  the  public  treasury,  be- 
cause the  act  of  the  executioner  is  to  be 
referred  to  the  Kazee,  and  the  Kazee  acts  on 
behalf  of  the  community  of  Mussulmans, 
wherefore  the  atonement  for  the  act  falls 
u])on  that  which  is  the  property  of  all  the 
Mussulmans,  namely,  the  public  treasury, 
in  the  same  manner  as  in  a  case  of  wounas 
or  retaliation.  The  argument  of  Haneefa 
is,  that  as  nothing  is  due  in  consequence  of 
the  testimony  of  tne  witnesses,  fuitner  than 
punishment  (by  which  is  understood  such 
a  scourging  as  excites  pain,  but  such  as 
evidently  cannot  prove  destructive,  except 
through  the  fault  of  the  flagellator,  pro- 
ceeding from  his  carelessness  or  incapacity), 
the  cutting,  therefore,  is  to  be  referred  to 
him  alone,  and  not  to  the  testimony  of  the 
witnesses ;  but  yet  (according  to  the  Rawajet- 
Saheeh)  the  scourgcr  is  not  made  responsible, 
lest  men  should  be  deterred  from  tne  inflic- 
tion of  punishment,  by  an  apprehension  of 
being  made  answerable  for  the  consequences 
of  it. 

The  testimony  of  secondary  witnesses  in- 
validates that  of  primary  tcitnesses, — If  four 
witnesses  bear  testimony  to  an  evidence 
given  by  four  other  witnesses,  aeainst  a 
man,  of  his  having  committed  wnoredom, 
punishment  is  not  to  be  inflicted  upon  the 
person  so  accused,  because  evidence  in 
support  of  evidence  introduces  an  increase 
of  doubt,  since  wherever,  in  the  recital  of 
a  fact,  the  channels  of  communication  are 
multiplied,  the  doubt  of  its  truth  increases 
in  proportion ;  and  there  is  in  this  case  no 
necessity  for  considering  the  secondary 
witnesses  in  the  light  of  original  witnesses. 
And  if  the  four  original  witnesses  should 
afterwards  come  and  bear  testimony  of 
themselves  to  the  whoredom,  in  the  place 
where  the  secondary  witnesses  had  before 
piven  their  evidence,  nere  also  no  punishment 
IS  to  be  inflicted  on  the  accused,  because 
their  testimony  has  already  been  rejected  in 
one  shape,  in  oonseouence  of  the  rejection  of 
the  testimony  of  tne  secondary  witnesses, 
respecting  the  same  fact,  as  the  secondary 
witnesses  are  the  substitutes  of  the  primary 
witnesses,  from  the  circumstance  of  those 
having  directed  them,  and  thrown  the 
matter  upon  them.  But  here  punishment 
for  slander  is  not  to  be  inflicted  on  either 
the  original  or  the  secondary  witnesses, 
because  both  are  complete  m  point  of 
number,  although  punishment  for  wnoredom 
be  not  inflicted,  on  account  of  a  doubt, 
which  is  such  as  suffices  in  bar  of  ])unish- 
ment  for  whoredom,  but  is  not  sufficient  to 
subject  the  witnesses  to  punishment  for 
slander. 


One  of  four  witnesses  retracting^  after 
lapidatvm  upon  the  accused^  incurs  punish' 
meutfor  slander^  and  is  responsible  for  one* 
fourth  of  the  fine  of  blood, — If  four  witnesses 
give  evidence  against  a  man,  that  he  has 
committed  whoredom,  and  he  sufler  lapida- 
tion,  and  one  of  the  witnesses  afterwards 
retract,  punishment  for  slander  is  to  be  in- 
flicted upon  him  alone,  and  he  is  also  respon- 
sible for  one-fourth  of  the  fine  of  blood. 
The  reason  for  one-fourth  onl^  of  the  fine  of 
blood  being  due  from  him  is  that  three- 
fourths  of  the  veracity  of  the  evidence 
remain,  in  consequence  of  the  evidence  of 
the  three  remaining  witnesses  &till  con- 
tinuing ;  by  the  evidence,  therefore,  of  the 
witness  who  retracts,  only  one-fourth  of  the 
veracity  is  aflfected.~(Snafei  says  that  the 
death  of  the  retracting  witness  is  incurred, 
and  not  a  fine  upon  his  property,  according 
to  his  tenets  concerning  witnesses  in  retalia- 
tion, as  shall  be  hereafter  shown  in  treating 
of  Deyit.)— That  punishment  for  slander  is 
incurred  by  the  witness  is  the  opinion  of  our 
three  doctors.  Zifier  says  that  pimishment 
for  slander  is  not  due,  because,  if  the  slan- 
derer be  considered  as  the  slanderer  of  a 
living  person,  his  slander  is  rendered  void 
by  the  death  of  that  x)erson;  or,  if  be  be 
considered  as  the  slanderer  of  a  defunct,  the 
said  defunct  has  sufiered  lapidation  under 
a  sentence  of  the  Kazee,  whence  originates 
a  demur  respecting  the  propriety  of  pmii»h- 
ment  for  slander.  The  argument  of  our 
doctors  is  that  evidence  to  whoredom  does 
not  become  slander,  in  consequence  of  re- 
tractation, on  any  other  account  than  as  the 
evidence  is  thereoy  cancelled ;  the  evidence, 
therefore,  at  the  time  of  retractation,  is  ren- 
dered slander  with  respect  to  the  dead  ;  and 
a  person  who  slanders  a  married  person 
defunct  is  liable  to  punishment  for  slander. 
With  respect  to  what  Zifl'er  advances  (that 
tke  defunct  has  sufiered  lapidation  nnder  a 
sentence  of  the  Kazee,  which  gives  rise  to  a 
demur  respecting  the  propriety  of  punish- 
ment for  slander),  we  reply,  that  upon  the 
evidence,  which  is  the  proof,  being  cancelled 
by  retractation,  the  decree  of  Uie  Kazee, 
sentencing  lapidation,  does  not  give  rise  to 
any  demur  in  oar  of  punishment  for  slander ; 
wherefore  punishment  for  slander  is  to  be 
inflicted  upon  him  who  retracts  from  his 
testimony:  contrary  to  what  would  be  the 
case  if  any  other  than  the  retracting  person 
were  to  slander  him  who  had  sufferea  lapi- 
dation, as  the  latter  is  not  a  Mahsan  in 
respect  to  any  other  person,  since  the  sen- 
tence of  the  Kazee  against  the  deceased  is, 
with  re^rd  to  that  other,  proper  and  just. 

But  if  he  retract  before  lapidation^  all 
the  witnesses  are  liable  to  punishment, 
— What  is  now  advanced  regards  a  case 
where  one  of  the  witnesses  retracts,  after 
lapidation :  but  if  one  of  them  were  to 
retract  before  the  execution  of  lapidation, 
after  sentence  has  been  passed  by  the  Kazee, 
in  this  case  punishment  for  slander  is  to  be 
inflicted  on  all  the  witnesses ;  and  the  punish- 
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■lent  of  the  accnaed  is  Temitted.    This  is  the 

doGtrine  of  the  two  Elders.    Mohammed  says 

that,    in    this   case   also,   punishment   for 

■lander  ia  to  be  inflicted  on  the  retracting 

witneaa  alone,  bcM^use  the  evidence  of  the 

witneaaea    has   been   corroborated    by   the 

Eazee'a  acntenoe,  and  therefore  is  not  can- 

eelied  except  with  respect  to  the  retractor 

tlcxne, — ^in  the  same  manner  as  where  the 

vitneaa  Tetracta  after  the  execution  of  the 

■entenoc. — The  ar^^ument  of  the  two  Elders 

it.  that  the  iniliction  of  punishment  is  only 

a  supplement  to  the  sentence  of  the  Kuzce  ; 

the  retractation  in   the   present   instance, 

theiefore,  is  the  same  in  effect  as  if  one  of 

the  witnesses  were  to  retract  before  the  sen- 

le&jee  had    been  passed  (for  which  reason 

pamahment    drops    with    respect    to    the 

aecused);  and  if  one  of  the  witnesses  were 

to  retract  previous  to  the  Eazee's  sentence 

of  lapidation,  punishment  for  slander  would 

be  iimicted  upon  all  of  them.    Ziffer  says 

that  in  this  case  also  punishment  for  slander 

vooid  be  inflicted  on  the  retracting  witness 

akme,   because   his  retractation   is   not  of 

aeeoont  with  regard  to  any  except  himself. 

The  argpiment  of  our  doctors  is  that  the 

deelaration    of  the  witnesses  is   radically 

■lander,  and  does  not  become  evidence  until 

it  be  so   rendered   by  a   sentence   of  the 

£aiee»  nassed    in   conformity  to   it;    and 

where   this  sentence  has  not  been  passed, 

sneh  declaration  continues  to  be  slander, 

as  it  radically  was ;  wherefore  punishment 

Cdt  slander  is  to  be  inflicted  upon  all  of 

them. 

One  office  witnesses  retracting^  does  not 
imevr  either  punishment  or  flue, — If  1^ye 
persons  bear  evidence  [to  whoredom],  and 
one  of  the  five  retract  after  lapidation,  no 
penalty  whatsoever  is  incurred  by  the. wit- 
ness so  ri-tracting — because,  four  witm^sses 
still  remaining,  the  oddonce  remains  com- 
plete. But  if,  afterwards,  one  of  the  re- 
maining four  witnesses  should  retract, 
punishment  for  slander  is  then  due  upon 
both  retractors,  and  each  is  indebted  in  one- 
fourth  of  the  tine  of  blood.  Punishment 
for  slander  is  due  upon  them,  because  evi- 
dence to  whoredom  is  rendered  slander  by 
subsequent  retractation,  as  before  explained ; 
tnd  they  are  tach  indebted  one-fourth  of  the 
fine  of  blood,  because,  by  the  tliree  persc- 
Tfring  witnesses  still  remaining,  three- 
f'jurths  of  the  validity  of  the  boclv  of  evi- 
dence continues  unimpeached,  as  the  p<.>rse- 
verance  of  those  who  remain  isregardea,  and 
nut  the  retractation  of  those  who  draw  back 
(according  to  what  is  said  upon  that  head  in 
its  proper  place) ;  and  as  only  one-fourth  of 
the  vtrraeity  is  destroyed  by  the  retractati<»n 
of  these  two  witnesses,  it  follows  that  they 
remain  responsible  for  one- fourth  only  of 
the  tine  of  blood. 

U^ht  r*'  Jnstiffpfi  witnesses  prftrr  aftencards 
def retire^  the  flnr  of  hlootf  is  due  from  the 
pnnjtiturs  of  these  witnesses . — If  four  wit- 
nesses give  evidence  of  whoriNlom  against  a 
man,  and  these  witnesses  be  jiLstilied  by 


Tazkeeat,*  and  the  accused  suffer  lapidation, 
and  it  should  afterwards  appear  that  those 
witnesses  were  idolaters,  or  slaves  (by  the 
purgators  retracting  their  evidence  of  justi- 
tication,  and  declaring  them  to  be  slaves,  or 
idolaters),  in  this  case  the  iino  of  blood  is 
due  from  the  purgators,  according  to  Haneefa. 
The  two  disciples  say  that  in  this  case  the 
tine  of  blood  falls  upon  the  public  treasury. 
^:k)mo  hold  that  this  difierence  exists  only 
where  the  purgators,  in  their  retractation, 
declare  that  their  justification  of  the  wit- 
nesses had  been  according  to  the  best  of  their 
knowledge  and  belief  at  that  time.    The 
argument  of  the  two  disciples  is  that  the 
pui'gators   have  done   nothing   more   than 
merely  speaking  in   commendation  of  the 
witnesses,  in  the  same  manner  as  if  they 
were   to   speak   in    commendation    of  the 
accused,  by  testifying  to  his  bein^  within 
the  description  ot   Ihsan,t  in  which  case 
nothing  is  due  from  them,  and  so  here  like- 
wise.   The  argument  of  Ilaneefa  is,  that 
testimony  of  the  witnesses  is  not  proof,  nor 
worthy  of  any  regard,  but  through  the  jus- 
tification of  the  purgators ;  wherefore  the 
justification  is,  in  reality,  the  eflicient  cause 
of  the  sentence  ;  whence  the  sentence  must 
be  referred  and  attributed  thereto :  contrary 
to  their  bearing  testimony  to  the  Ihsan  of 
the  accused,  as  that  state  is  conditional  to  a 
person  being  considered  a  Mahsan, — that  is, 
married,  under  such  circumstances  as  (in 
case  of  whoredom)  subject  him  to  lapidation. 
It  is  also  to  be  remarked  that,  whether  the 
before-mentioned  justifier  should  pronounce 
the  justification  in  the  proper  and  formal 
terms  of  evidence,— (thus,  **  We  testify  that 
these  witnesses  are  freemen  and  believers*') 
or  not  in  the  formal  terms  of  evidence — (as 
thus,  ** These  are  freemen  and  believers,") 
the  effect  is  in  both  cases  the  same,  and 
there  is    no    difference  whatever    between 
them ;  this,  however,  holds  only  where  the 
purgators  restrict  their  justification  to  the 
freedom  or  faith  of  the  eWdences,  as  above  ; 
but  it'  they  should  say,  "  These  witnesses  are 
**adils,"J  and  it  should  afterwards  appear 
that  they  are  slaves,  in  this  case  the  pur- 
gators are  not  responsible  for  the  fine  of 
bloofl ;  because  slaves  are,  in  some  instances, 
of  the  descriptions  of  adils : — neither  are 
the  witnesses,  in  this  case,  responsible  for 
the  fine  of  blood,  as  their  declaration  does 


•  That  is,  by  a  certain  number  of  other 
witnesses  bearing  testimony  to  the  compe- 
tency, &c.  of  \s'itnesses  who  are  giving  evi- 
dence in  any  cause,  the  former  being  deno- 
minated the  McMjzkees,  or  purgators  ;  the 
nature  of  this  mode  of  justification  is  ex- 
hibited at  large  in  treating  of  Evidence. 

t  That  is,  by  testifying  that  the  accused 
is  married,  under  such  circumstances  of 
freedom,  and  so  forth,  as  (in  case  of  whore- 
dom) subjects  a  person  to  lapidation. 

X  Persons  of  respectable  character,  in 
opposition  to  reprobates. 
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not  amount  to  evidence  ;  *  nor  are  they  sub- 
ject to  paniahment  for  slander,  because  their 
accusation  was  made  against  a  living  per- 
son, but  that  person  is  now  dead,  and  his 
heirs  cannot  procure  punishment  for  slander 
to  be  inflicted  on  them,  as  it  is  not  inherit- 
able. If  the  purgators  persevere  in  their 
justification,  or  have  unknowingly  borne 
testimonv  therein,  and  it  should  afterwards 
appear  that  the  witnesses  are  of  an  incom- 
petent description,  nothing  whatever  falls 
on  the  purgators : — but  in  this  case  the  fine 
of  blood  fails  upon  the  public  treasury. 

Case  in  tchich  the  fine  of  blood  falls 
upon  the  slayer, — If  four  persons  bear  testi- 
mony of  whoredom  against  a  man,  and  the 
Kazee  sentence  him  to  be  stoned,  and  any 
person  should  slay  him,  and  it  should  after- 
wards appear  that  the  above  witnesses  were 
incompetent,  in  such  case  the  fine  of  blood 
falls  upon  the  slayer,  according  to  a  favour- 
able construction  of  the  law. — Analogy 
would  suggest,  in  this  case,  that  retaliation 
is  incurr^  as  the  slayer  has  killed  an  inno- 
cent person  without  cause  :  but  the  reasons 
for  a  more  favourable  construction  of  the 
law  are  twofold;  Fibst,  the  Kazee's  sentence 
of  lapidation  was,  in  appearance,  regular 
and  valid,  at  the  period  of  slaying,  and 
hence  was  established  an  erroneous  admissi- 
bility of  slaughter:  contrary  to  a  case  in 
which  the  accused  is  slain  before  the  Kazee 
issues  his  decree  of  lapidation,  as  the  testi- 
mony of  the  witness  is  not  proof  until  then : 
— Secondly,  the  slayer  has  acted  under  a 
conception  that  the  slaying  of  that  man 
became  allowable,  he  having  a  confidence  in 
the  argument  of  such  permission  ^  namely, 
the  Kazee's  sentence  of  lapidation;  and 
hence  it  is  the  same  as  where  a  person  slays 
another,  supposing  him,  from  former  cir- 
cumstances, to  be  an  enemy,  in  which  case 
the  fine  of  blood  is  incumbent  upon  that 
person,  and  so  here  likewise. — It  is  to  be 
observed  that  the  fine  of  blood  thus  incurred 
is  a  charge  upon  the  estate  of  the  slayer, 
and  does  not  fall  upon  his  tribe,  because  it 
is  wilful  homicide,  for  which  the  tribe  is 
not  responsible  :  and  this  fine  of  blood  must 
be  discnarged  within  three  years  [after  the 
perpetration  of  the  fact],  as  oeing  due  on  ac- 
count of  homicide.  But  if  no  person  were  in 
this  manner  to  slay  the  accused,  and  he  suffer 
lapidation  by  the  sentence  of  the  Kazee,  and 
it  should  afterwards  appear  that  the  witnesses 
were  incompetent,  the  tine  of  blood  in  this 
case  falls  upon  the  public  treasury,  because 
the  persons  who  stone  the  accused  act  in  con- 
formity with  the  order  of  the  Kazee,  and 
hence  their  act  must  be  referred  to  the  Elazee ; 
and  as,  if  the  Kazee  were  to  execute  the  sen- 
tence upon  the  accused  with  his  own  hands, 
the  fine  of  blood  would  fall  upon  the  public 
treasury,  so  also  it  falls  upon  the  same,  where 


•  Because  they  afterwards  appear  (from 
the  retractation  of  the  purgators)  to  be  in- 
competent evidences. 


any  other  person  executes  such  sentence 
under  the  Kazee's  authority.  This  case  is 
evidently  contrary  to  one  where  the  Kazee 
passes  a  sentence  of  lapidation,  and  another 
person  slays  the  accused  in  a  different  man- 
ner, and  not  b^  stoning ;  for  in  so  doing  he 
has  not  acted  in  conformity  to  the  order  of 
the  matristrate. 

Evidence  to  tphoredom  is  valid^  although  the 
knowledge  of  the  fact  be  unlawftdly  obiained, 
— If  witnesses  liear  evidence  of  wbwedom 
against  a  man,  declarin^^  that  "they  had 
come  to  the  knowledge  of  it  by  wilfully  look- 
ing into  the  person  s  private  apartanent  at 
the  time  of  the  fact,''  yet  such  evidence  is  to 
be  credited,  nor  is  it  to  be  reiected  on  account 
of  the  manner  in  which  the  knowledge  of  tiie 
witnesses  was  obtained,  as  their  looking  was 
allowable,  in  order  that  they  might  be  en- 
abled to  bear  evidence;  they  are  therefore 
the  same  as  physicians  or  mid  wives.* 

The  accused's  plea  of  celibacy  ^  if  unfounded, 
does  not  prevent  lapidation, — It  four  witnesses 
bear  evidence  of  whoredom  against  a  man, 
and  the  accused  should  plead  that  '*  he  is  not 
a  married  man,''  and  it  should  hanpen  that 
he  has  a  wife  who  has  brought  forth  a  child 
to  him — (in  other  words,  should  deny  the  con- 
summation of  his  marriag^e,  after  the  estab- 
lishment of  all  the  conditions  of  it),  he  is  to 
be  stoned,  because  the  effect  of  the  establish- 
ment of  the  child's  parentage t  is  a  conse- 
quence of  his  having  had  carnal  communi- 
cation with  his  wife  (whence  it  is  that  if  he 
were  to  pronounce  a  divorce  upon  her,  a  di- 
vorce reversible  takes  place) ; — and  his  being 
a  married  man  is  established,  on  account  of 
the  aforesaid  effect :  and  if  the  wife  should 
not  have  borne  a  chUd,  yet  if  one  man  and 
two  women,  as  witnesses,  bear  testimony  to 
the  jnarriage  of  the  accused,  in  this  case 
lapidation  is  to  be  inflicted  upon  him.  Shafei 
says  that  the  accused,  in  this  case,  does  not 
suffer  lapidation;  and  this  his  opinion  ia 
founded  on  his  doctrine  in  the  laws  of 
evidence,  that  *'  the  testimony  of  women  is 
not  admissible,  excepting  in  oases  of  pro- 
I)erty." — Ziffer  remarks  that  theoiroumstance 
of  the  accused  being  a  married  man,  although 
it  appear  to  be  only  the  condition  of  the 
sentence,  yet  is  in  reality  the  oaiue,  as  ren- 
dering the  offence  more  atrocious:  wherefore 
the  sentence  must  be  referred  to  taat  circum- 
stance ;  ajid  this  condition  being,  in  reality, 
the  occasion  thereof,  the  evidence  of  women 
cannot  be  admitted  in  it,  any  more  than  with 
respect  to  the  original  offence,  namely,  the 
whoredom.  Thus  it  is  the  same  as  where 
two  infidel  subjects  of  the  Mussulman  go- 
vernment testify  concerning  a  Mussulman 


*  To  explain  this  it  may  be  proper  to  re- 
mark that  a  person's  looking  into  tne  private 
apartment^  of  another  is  an  unlawful*  act, 
which,  if  it  was  not  justified  by  the  motive, 
would  invalidate  his  testimony. 

t  Established  in  him  in  yirtue  of  his  mar- 
riage. 
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ilATe,  who  has  committed  whoredom,  that 
''him  mmster  had  emancipated  him  oeforo 
the  perpetration  of  the  fact,"  which  testi- 
y  iroald  not  be  admitted,  because  the 
of  the  sUye  [that  is,  his  being  a  free 
man]  is  so  far  a  condition  of  the 
as  to  be,  in  reality,  a  cause  of  it. 
Hie  argrument  of  our  doctors  is  that  marriage 
IB  a  atate  of  freedom  is  an  honourable  state, 
ad  ia  repugnant  to  the  commission  of  whore- 
dom (as  was  already  stated),  wherefore  this 
tueumatanee  cannot  be,  in  reality,  a  cause  of 
fke  sentence.    The  testimonv,  therefore,  of 
te  witnesses  to  the  Ihsan  of  the  accused  is 
^  same  as  their  testimony  in  any  other  case 
dhan  whoredom  ^  and  as  their  testimony  to 
Us  Ihsan  would  in  other  cases  be  credited,  so 
sho  in  a  case  of  whoredom :  contrary  to  the 
case  of  the  two  infidel  subjects  and  the  slave, 
tt  cited  by  Ziffer,  because  there  the  ireedom 
of  the  slave  is  proved  by  the  testimony  of 
those  two  witnesses:  but  it  is  not  thereby 
proved  that  the  date  of  the  slave's  freedom 
vas  antecedent  to  the  commission  of  whore- 
iom,  either  because  a  Mussulman  denies  such 
date,  or  because  that  circumstance  would  be 
minrioas  to  a  Mussulman.    If  the  witnesses 
imo  testify  to  Ihsan  retract,  yet  they  are  not 
nqKmsible  for  the  fine  of  blood :  contrary  to 
the  doctrine  of  Ziffer,  according  to  what  was 
bslore  observed. 


CHAPTER  IV. 

OF  HIBD  SniRBITB,  0£  THE  PUNISHMENT  FOE 
DBINKING  WINE. 

General  rule,—l7  a  Mussulman  drink  wine, 
and  be  seized  whilst  his  breath  yet  smells  of 
the  wine,  or  be  brought  before   the  Kazee 
whOst  he  is  yet  intoxicated  therewith,  and 
witnesses  give  evidence,  that  **  he  has  drunk 
wine,"  punishment  for  wine-drinkrng  is  to  be 
inflictea  upon  him  ;  and  in  the  same  manner, 
punishment  is  incurred  by  him  when  he  makes 
confession  of  having  drunk  wine,  whilst  his 
lfft^ath  yet  retains  the  smell ;   because  the 
offence  of  wine-drinking  is  proved  upon  him, 
and  Takadim,  or  distance  of  time,*  does  not 
tppear,  since  the  flavour  of  the  wine  still  re- 
mains.    This  doctrine  is  originally  founded 
upon  a  precept  of  the  prophet,   **  Whoever 
drinks  of  wine,  let  him  sutfer  correction  by 
aconrginsr,  as  often  as  he  drinks  thereof.** 
Pum9nment  is  not  infiicted  in  a  case  of  con- 
j     Jtssion  or  accusation^  made  after  the  smell  is 
<     g<me  off, — If  a  man  make  confession  of  having 
i      drank  wine,  after  the  smell  has  ceased,  in 
=      this  case  punishment  is  not  to  be  inflicted 
upon  him,  according  to  the  two  Elders.  Imam 
Mohammed  maintains  that  it  is  to  be  in- 
flicted.    The  same  difference  of  opinion  ob- 
tains in  a  case  where  witnesses  bear  evidence 

*  See  the  preceding  Chapter ;  p.  188. 


a^i^ainst  a  man  that  **he  has  drank  wine*' 
alter  the  smell  has  ceased.    The  reason  of 
this  diversity  of  opinion  is  that  Takadim,  or 
lapse  of  time,  forbids  the  reception  of  evi- 
dence in  a  case  of  wine-drinking,  according 
to  all  the  doctors :  but  Mohammed  fixes  the 
limitation  of  Takadim,  in  wine-drinking,  to 
a  certain  time,  namely,  one  month  (according 
to  the  most  approved  authorities),  he  con- 
ceiving an  analogy  between  this,,  and  a  case 
of  whoredom,  because  delay  is  established  by 
lapse  of  time,  and  not  by  the  ceasing  of  a 
smell ;  and  the  existence  or  non-existence  of 
a  smell  is  of  no  weight,  as  there  are  other 
things  the  flavour  of  which  resembles  that  of 
wine.    According  to  the  two  Elders,  on  the 
contrary,  Takadim  is  established  bv  ike  non- 
existence or  departure  of  the  smell,  for  two 
reasons; — Fihst,  a  decree  of  Abdoola  Ibn 
Massaod,  who,  when  certain  persons  brought 
before  him  a  man  charged  with  drinking 
wine,  directed  that  **  they  should  examine 
his  breath,  and  that,  if  any  flavour  of  wine 
were  discovered,  punishment  should  then  be 
inflicted  upon  him ; "  Secondly,  the  exist- 
ence of  the  eftect  (namely  the  smell),  is  an 
irrefragable  proof  of  wine  having  been  lately 
drunk.  And  as  to  what  Mohammed  advances, 
that  "  there  are  other  things  the  flavour  of 
which  resembles  that  of  wine,"  it  may  be  re- 
plied that  the  difference  between  the  smell  of 
wine,  and  other  articles,  may  be  easily  dis- 
tinguished by  one  who  is  possessed  of  judg- 
ment and  discernment,  nor  can  any  but  igno- 
rant persons  be  doubtful  concerning  it.  Thus, 
according  to  Mohammed,  confession  of  wine- 
drinking  is  not  rendered  ineffectual  by  dis- 
tance 01  time,  in  the  same  manner  as  (accord- 
ing to  him)  confession  of  whoredom  is  not 
rendered  ineft'ectual   by  distance  of  time, 
a^eeably  to  what  was  before  advanced : — 
with  the  two  Elders,  on  the  contrary,  punish- 
ment for  wine-drinking  is  not  to  be  inflicted 
but  on  the  condition  that  the  smell  still  re- 
main, because  Ibn  Massaod  stipulated  that 
condition,  as  before  stated. 

T^nless  this  be  owing  to  an  unavoidable  delay 
in  bringing  the  accused  to  the  seat  of  Justice. — 
If  witnesses  sei^e  a  drinker  of  wine*  at  a 
time  when  he  is  intoxicated,  or  whilst  he  still 
retains  the  smell  of  the  liquor,  and  carry  him 
to  a  city  where  there  is  a  Kazee,  and  in  the 
mean  time  the  flavour  or  the  intoxication 
should  cease,  before  they  arrive  at  the  seat  of 
justice,  yet  in  this  cas(.>  punishment  for  wine- 
drinking  is  to  be  inflicted  upon  that  person, 
according  to  all  our  doctors,  because  tnero  is 
an  excuse  for  the  delay,  analogous  to  that 
which  is  created  by  distance  of  place  in  a 
charge  of  whoredom  ;  and  the  witnesses  are 
not  suspected  where  such  excuse  exists. 

Punishment  is  incurred bt/ drinking Nabeez, 
— If  a  person  be  intoxicated  by  drinking 


•  This  case  supposes  his  being  scired  in 
some  remote  place,  at  a  distance  from  the 
seat  of  justice. 
'  13  • 
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Nabeez,*  pnmahmcnt  is  tnoaiTcdbrliim.  be-  l      And,  to  a  slave,  forty  itripes.— If   the 

oaaw  it  is  reliLb'd  of  Omiir  that  be  decreed  drioker  ot  wine  be  u  stave,  miJc  or  female,  ''~ 
pUDishment  for  winc-drinkiog  uj>oa  e,  wild  the  punishmeat  for  wine-drinkine,  with  n-  - 
Arab,  who  was  intoxicated  by  dnnkiDf;  that  apect  tu  Buoh,  is  forty  stripes  only,  beeaute  -' 
liquor.— {The  punishment  for  drankenness,  the  state  of  bondajte  induoea  only  half  puniili-  - 
and  the  dejjree  of  scourginjt  in  the  punish-  i  msnt,  as  has  been  repeatedly  muntiooed. 
mcnt  for  wine- drinking,  sbaU  bo  hereafter  Con/eninn  may  be  retracted. — If  a  penm  - 
explained.)  make  oonfessionto  the  drinking  of  wine,  or  ' 

The  »mell  alone  dues  nut  nuffce  for  convU-    any  other  intoxicating  liquor,  and  aftcrwird*   "- 
tiott,  leitfxnU  ecidence: — Ir  the  smell  of  wine   retract  from  such  confeasioa,  punishmsnt  it 
be  discorercd  upon  a  person,  or  he  should   not  to  be  inflicted  upon  him,  as  the  poniah-   - 
vomit  wioe,  yet  if  witnesses  have  not  actually   ment  of  wine-drioking  is  purely  a  nght  of   ' 
seen  him  drinking  it,  punishment  is  not  in-  |  God, 

ciured,  because  the  smell  alone  leads  hut  to  a  ,      The  offence   it   proved  fty  tteo   aitnettei,    .' 
very  uncertain  conclusion,  as  this  appearance  ,  or,  by  one  coafestion. — WiNE-SBlRXJHe  il 
may  proceed  either  from  the  person  having   proved  on  the  testimony  of  tiro  witoesses ;   '. 
drank  wine,  or  from  his  having  sat  among   and  aUo  by  confession  once  mode.      It  is    ' 
wine -drinkers,  from  whom  he  may  have  con-   recorded  from  Aboo  Yoosaf,  that  two  oonfes- 
tracted  the  smell ; — and  it  is  also  possible   aions  are  requisite.    But  it  is  to  be  observed 
that  wine  may  have  been  administered  to  him   that  the  evidence  of  women  against  mea  is 
by  force,  or  menaces,  in  whiohoaseno  punish-    not  admissible  in  wine-drinking,  because  the 
ment  is  incurred.  I  evidence  of  females  ia  liable  to  variation,  and 

Nor  intaxicatiiin,  unlest  it  be  known  to  pro-   they  may   be  also  suspeclud  of  absence  of 
ceed  from   wine. — PiTNiaHMENT    for   wine- ■  mind,  or  forgetfulnees. 

drinkint;is  notincurredbyintoxicationalone,  I  Degree  of  intoxication  required  to  induce 
nnless  it  be  known  that  the  person  has  been  IfU'RuAmenf.  —  The  degree  of  intoxication 
intoxicated  by  the  voluntary  drinking  of  I  which  ocoasions  punishment  amounts  to  this, 
r  of  Nabeez,  because  men  are  some-   — that  the  person  so  intoxicated  be  not  able 


timea  inebriated  by  the  use  of  articles  which   to  distiniruiBh  what  is  said  to  him 
*        -'     ■   ■--      "'     '       ;,  1/ 

, ,  'tl  

a  punishable  offenoe,  when  thus  committed   discipleshavesaidthatthedcgreeof  drunken- 


__.  by  the  use  of  articles  which   to  distinguish  what  is  s 

are  permitteil,  such  as  the  juice  of  Henbane,    shape; — nor  to  know  a  man  from  s 

'b  milk  ;  and  men  may  also  be  some- -The  compiler  of  the  Hedaya  observes  tuat 
impelled  to  drink  wine,  which  is  not  i  this  is  tiie  doctriue   of  Uancefa.     The  two 


Au'iV^af  tun.— Punish HEKT  is  not  to  be  intlioted 
upon  a  wine-drinker,  whilst  he  is  intoiioated, 
nor  until  his  intoxication  shall  have  ceased, 
in  order  that  the  end  thereof  (namely  deter- 
ment) may  be  obtained. 

Funishmeiit  for  wine-drinking  to  a  fr 


by  compulsion.  ness  which  induces  punishment  is  sufficiently 

pKnuA»ien(  not  to  he  inflicted  during  in-  \  found  in  the  intoxicotcd  person  speaking 
_.- — ;.■..-  D-«,«.>.rT.,-n;=n«ttnkn;nt<,n>~i  confusedly  and  indistinctly,  as  it  is  from  this 
that  drunkenuess  is  generally  nnderstood. 
Many  doctors  agree  with  the  two  disciples  in 
this  point.  The  argument  of  Ilaneefa  is  that 
the  drinking  of  wine  ia  among  the  ciuaes  of 
punishment,  wherefore  it  is  t«  be  noticed 
only  in  the  excess ;  for  in  acte  which  are 

.. ,..  .   .  „  oauses  of  punishment  the  excess  of  them 

t«xicating  liquor,  is  eighty  stripes,  on  the  only  is  regarded,  on  account  of  seeking  a  pre- 
authority  of  all  Uie  companions ;  and  those  text  for  the  purpose  of  averting  punishment ; 
eighty  stripes  are  to  be  inflicted  in  every  !  and  excess  of  drunkenness  appears  in  the 
respect  under  the  same  rules  and  restrictions !  intoxication  so  far  overpowering  the  reason 
aa  in  the  case  of  whoredom,  aocordinif  to  what  I  as  not  to  leave  the  person  a  capacity  o£,  dis- 

ismentioncd  underthat  head;  and  ;  I iln^r  tinguishing  one   object  from  another. — (In 

to  the  Kawayet  Mashhoor),  thi     .  i        ,  ascertaining  the  illegality  of  intoiioation  pro- 

must  be  stripped  naked  to  rece  duced  by  drinking  any  other  liqnor  than 

mcnt.     It  is  recorded  (rom  M  wine,  regard  is  had  to  what  the  two  disciples 

the  offender  must  not  be  strip]     i.  maintain    concerning    the   punishment    for 

coDcerningthc  puniahment  for  ..  ,:^  -.;,ii,„,j,l,'  drunkenness  produced  by  wine-drinking.) — 
occurs  in  the  sacred  writings,  ^^hu[L'hllv  il  i-.jShafci,  in  the  punishment  for  drankenneas, 
expedient,  for  the  sake  of  lenity,  that  a  wine-  has  regard  to  the  appearance  of  the  effect 
drinker  ha  not  stripped  to  receive  oorreotion,  produced  by  the  wine,  in  the  intoxicated 
The  reason  for  what  is  recorded  in  the  person's  walking,  or  other  actions,  by  his 
Rawayet  Mash hoor  is  that  one  kind  of  lenity  ataggoringortumioggiddywhen  he  attempts 
is  already  shown  in  the  number  of  stripes  i  to  walk ;  Tjut  our  doctors  say  that  such  efiect 
prescribed,   those  in  whoredom    being    one   may  proceed  from  different  causes,  as  they 


hundred,  whereas  in  wino-drinking  there  are   sometimes  do  not  attond  drunkenness,  a 

only  eighty:  hence  it  is  not  requisite  that  a  sometimes  occur  in  other  cases  (such  as  weak- 
second  sort  of  lenity  be  shown  in  the  mode  of  ness  for  instance),  wherefore  this  species  of 
infliction.  eS'ect  is  not  regarded. 

Confession  of  an]/  offence,  made  during  in- 

'  A  fermented  liqnor  made  by  steeping  toxieation,   it   not    regarded.— If   a.  person, 

dates,  raidna,  &c.,  in  hot  water.    It  is  de-  during  a  fit  of  intoxication,  should  make 

ooribed  pwtioolarly  in  another  place.  oonfesaion    of   anything    whioh 
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.  (mcli  at  whoredom  for  instance^,  iwith  reBp«>et  to  the  punishment  for  whore- 

_, lent  i«  to  be  inflicted  upon  him,  as   dom:  but  it  is  to  be  ODserved  thotthe  penon 

m  Mich  a  confenion,  there  is  apprehenxion  al ,  auflerinir  this  eurrection  is  not  to  be  stripped 
fckAood,  and  thia  apprehension  is  to  be  re .  I  naked,  htcauw  the  oecaaioa  of  the  pnniah- 
pricd  ao  &r  ma  to  avert  nuniahment,  sinoi'  I  ment  is  not  absolutely  certitied,  ainoe  it  is 
---'  •  '  [Hidd]  ii  purely  ■  right  of  God  ;   possible  that  the  accuser  may  have  spoken 

BcrwiM,  however,  in  punishment  lor  :  truly,  for  which  reason  it  must  not  be  inflicted 
for  if  a  man  in  a  atato  of  intoiica-   with  severity,  as  in  punishment  for  whore- 
e    to  make  confession   of  alander,   dora.     Theouter  pirment  or  robe,  however, 
.tforalandermustbe  decreed  upoii   together  with  any  clothes  which  are  stuffea 
not  purely  a  ri^ht  ol  ■  or  quilted,  roust  be  removed,  because  such  a 


)uld  prevent  a  person  from  feeling 
a  punishment. 
And  to  atliircforlyttriiiea. — Iptheat 


Gn^  bat  U  tlta  s  lirht  of  the  individual,  ^ 

mi  tbenfore  &  atate  of  dnrnkenness  is  hen.'  j  bis  punishment. 

Ae  MiDe  aa  a  state  of  lobriety,  for  the  soki.-       And  to  a  ilan  _, ,. ,_,  _.. ,,.,  _.     „ 

tf  inflietiiiK  a  penalty,  in  the  same  manner  Oh  |  bo  a  slave,  the  puniahment  for  slender  with 

a sU  other  matters,  such  aa  divorce, ' ^  .-   >-t.  .■    . 

■Mon,  u)d  M  fiirth. 

JTar  MjMubiey.— iFaman,  during  intoiica- 
tbi,  ihauld  apostatize  from  the  faith,  hiE^ 
vile  ii  not  thereby  divorced  from  bim,hecaus(' 
RCdelitydependinponwhatmaybeapcrson'b 
l^ef,  and  that  cannot  be  ascertained  durinfr 


\: 


HrfLmUim  of  Kazaf.—Kkikw,  in  its  primi. 
dve  •enae,  simply  means  accusation.  By 
Kaxaf,  in  the  langua^  of  the  law,  is  under- 
load amanindnuating-acfaarse  of  whoredom 
Bcainat  a  married  man  or  woman  \  the  person. 
wa  aetinK  being  termed  the  Kazif,  or  slan- 
dtrer ;  and  the  man  or  woman  so  scandali/ed 
the  Hakzoof,  or  slandered. 

PunUhmml  fur  itaiider  to  be  ordered  bjf 
Iht  tnagutralt.  —  lv  any  person  ezpreKsly 
itcnae  of  whoredom  ~      -.    .  i 

itnanied,*  in  such  i 
tniie  the  magistrate  to  pass  sentence  of 
puniahment  for  alander  upon  that  person, 
the  majristrate  ia  bound  to  order  its  infliction. 

Tkt  punishment,  to  a  freeauin,  t»  eiyhty 

<r\pt».  —  The  {lunishment  for  slander  is 
■irhty  stripes,  if  the  slandered  be  free, 
bHSuseGoD  has  so  commanded  in  the  Koran, 
nyin;;, — "  UcT   as   to  rnoee   wno  acci:si; 

liRKIED       PEIISDNS     OF      WHORFjmM,      AXD 

Fora  WITKF.S8ES,  thkm  hhall 

lt!jCOBE  NTRII'KH."  And 


■ESCOrSGEWlTn  Fi 


Ifae  eonditiona  upon  which  this  piitiishmi 
it  to  be  infiictfd  ore  twofold  i—l'IKST.  Tl 
cciuedroabe 

B  right  bcini 


iilobe  inflicted 

the  acciued  make  requisition  thereof,  because 

of  his  right  being  involved  in  it,  inasmuch 

'     that  means  removi-d  from 

..     ,  That   the    accused   be   a 

marned  man,  thisbeingpartieularly  specified 
in  the  text  already  quoti  d. 

It  is  neeesairy  that  the  eighty  stripes  [or 
■tmkes]  be  inflicted  on  difierent  parts  [or 
Iimb»]  of  the  oHendrr,  in  conformity  to  what 
has  been  already  advanced  upon  that  sulijcct 


what  has  been  bcforo  repeatedly  observed 
upon  that  head. 

lietctiption  of  a  person  the  slandering  of 
irhnm  inilileri  pum'ii/nnent, — TuK  state  of 
maiTtaftc  of  the  slandered  person  [which  is 
a  requisite  condition  of  punishment  to  the 
slanderer]  requires  that  he  or  she  be  free,  of 
sound  judgment,  of  mature  age,  and  a  Mus- 
sulman 1  and  also  of  chasto  repute  ;  that  is 
to  say, — free  from  any  suspicion  of  adultery  : 
there  are,  therefore,  five  conditions  required 
in  it ;  FiBsT,— The  freedom  of  the  accused, 
bceanso  the  word  of  God  says,  "  Upoit 
TOFJi"   (that  is  upon  female   slaves)   "le 

DtTE   HALF  THE    PUMSnilEHT    TU4T   IS    DUB 

DroN  Mahsanaa," — Where  the  word  Msh- 
;anaB,  b^  the  context,  implies  free  women, 
in  opposition  to  alavca,  whence  it  appears 
that  tne  term  married  [Mahsan]  here  applies 
snly  to  free  people ;— Secondly,  Sanity  of 
int<'llect,  and,  Tiiikdly,  Maturity  of  age,— 
beeause  infants  and  idiots  are  not  liable  to 
tie  scandalised,  as  whoreduni  cannot  be  proviil 
upon  Buch ; — t'liVKTiiLr,  Islam,  because  the 
prophet  declan^d.  ' '  A  I'oly theist  is  not  a 
Mahsan : "  and  Fifthly,— Chastity,  bccauBO 
no  scandal  attaches  to  any  other  jicraons  than 
those  who  ore  of  '  chaste  repute,  and  tlic 
accuser  of  an  unchaste  person,  moreover, 
sp<:nks  truly. 

Caits  wkieh  roniililufe  blunder. — If  a  per- 
son deny  another'a  parentage,  as  if  he  were 
fo  say  tl)  him,  "  Thou  art  nut  the  son  of  tiiy 
[reputed]  father!"  such  person  thereby  incurs 
punishment  tor  slander :  this,  however,  is 
only  where  the  mother  of  the  person  thus 
nddressed  is  a  married  woman,  became  such 
rienial  U  a  po&ilivc  accusatiuu  with  icstKCt 
[o  the  mother  of  that  persiui.  since  the  Ic^ti- 
macy  of  a  child  cannot  be  denied  unless  it  be 
begotten  in  whoredom. 

If  one  persun,  in  the  heat  of  passion,  say 
a  another,  "  Thou  art  not  the  sod  of  auch-a- 
iDC,"  and  the  person  mentioned  be  his  father, 
ind  his  ilescent  be  estahlishod  as  from  him, 
Q  this  Ciise  the  person  so  spraliiug  incurs 
lunishment  fur  slander.  But  if  thuhc  words 
X  spoken  in  any  other  cin^umstance  thon  the 
heat  of  passion,  punishment  for  slander  ia  not 
ocuTTud  by  the  speaker,  because  such  words, 
.f  spoken  in  wrath,  imply  malicioiia  and 
wanton  abuse,  whereas,  if  uttered  in  a  calm 
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and  deliberate  moment,  they  may  mean  no 
more  than  an  upbraiding,  by  denying  any 
likeness  between  the  person  spoken  to  and 
his  father,  in  point  of  goodness  of  disposi- 
tion, such  as  benevolence  and  so  forth. 

If  a  man  say  to  another,  **  Thou  art  not  the 
son  of  8Uch-a-one,"  and  it  should  happen  that 
the  ])er8on  named  is  the  grandfather  of  him 
who  is  thus  addressed,  the  speaker  does  not 
incur  punishment  for  slander,  because  his 
assertion  is  literally  true.  And,  in  the  same 
manner,  if  a  man  should  declare  another  to 
be  the  son  of  one  who  is  his  grandfather, 
he  does  not  thereby  incur  punishment  for 
slander,  because  the  child's  child  is  meta- 
phorically referred  to  the  grandfather,  and  is 
called  his  child. 

Case  of  a  claim  of  punishment  for  slander- 
ing a  defunct, — If  a  man  call  another  **  a  son 
of  a  whore,"  and  it  should  happen  that  the 
mother  of  him  who  is  thus  addressed  is  dead, 
and  had  been  a  married  woman,  in  such  case, 
if  he  [the  son]  require  punishment  for  slander 
to  be  inflicted  upon  the  speaker,  the  same 
must  be  inflicted  accordingly,  because  the 
speaker  has  slandered  a  married  woman  after 
her  death.  It  is  to  be  observed,  however, 
that  a  right  to  demand  punishment  for 
slander,  in  behalf  of  a  deceased  person, 
belongs  only  to  one  in  whose  parentage  a 
flaw  is  created  by  the  imputation,  and  this 
is  either  the  parent  or  the  child,  because 
scandal  attaches  to  the  child  of  the  accused, 
and  hence  the  slander  applies  to  the  child 
also  in  effect.  According  to  Shafei,  anj  heir 
may  demand  punishment  for  slander  in  be- 
half of  a  person  deceased,  because  punish- 
ment for  slander  is  held  by  him  to  be  a 
matter  of  inheritance,  as  shall  be  hereafter 
demonstrated.  According  to  our  doctors,  on 
the  other  hand,  the  power  of  demanding 
punishment  for  slander  in  behalf  of  a  person 
deceased  is  not  in  the  way  of  an  inheritance, 
but  for  a  reason  already  intimated,  that  the 
scandal  arising  from  the  slander  attaches  to 
tha  deceased ; — whence  it  is  that  the  right  to 
demand  pimishmcnt  for  slander  on  behalf  of 
a  defunct  appertains  to  one  who  may  be  ex- 
cluded from  inheritance  by  the  murder  of  the 
person  from  whom  he  inherits ;  and  that  it 
also  appertains  to  the  child  of  the  daughter, 
in  the  same  manner  as  to  the  child  of  the 
son  (contrary  to  the  opinion  of  Mohammed) ; 
and  also,  that  it  anpertains  to  the  child's 
child  during  the  lifetime  of  the  former 
(contrary  to  the  opinion  of  Ziffer) ; — and  so 
also,  that  if  the  deceased  person  who  was 
slandered  were  married,  it  is  lawful  for  that 
person's  child  to  demand  the  punishment  for 
slander,  although  such  child  should  be  an 
infldel,  or  a  slave  This  last  is  also  contrary 
to  the  opinion  of  Zifier,  who  argues  that  if 
the  right  of  demanding  punishment  for 
slander,  in  behalf  of  a  defunct,  were  to  rest 
with  the  child,  being  an  infldel,  it  must  so 
appertain,  either  in  the  manner  of  an  in- 
heritance, or  on  account  of  his  being  a  party, 
because  of  the  slander  extending  to  him  by 
effect  (sinoe  the  scandal  ariamg  from  it 


attaches  to  him) ;  and  both  these  inferences 
are  unsupportod ;  the  flrst,  because  punish- 
ment for  slander  is  not  a  matter  of  inherit- 
ance ;  and  the  second,  because,  as  an  express 
accusation  of  whoredom  made  against  the 
child  does  not  induce  punishment  for  slander 
(since  an  infldel  cannot  be  a  married  person 
in  the  sense  which  subjects  the  accuser  to' 
punishment),  so,  in  a  case  where  the  slander 
IS  established  with  respect  to  him  by  effect 
only,  it  does  not  induce  punishment  a  mrtiori. 
;;— Our  doctors,  on  the  other  hand,  arfue  that, 
in  the  case  in  question,  the  slanderer,  by 
accusing  a  married  person,  has  flxed  a  stain 
upon  the  child,  for  which  he  will  seek  satis- 
faction by  punishment  for  slander : — the  prin- 
ciple upon  which  this  proceeds  is  Uiat  the 
circumstance  of  the  accused  being  a  married 
person  is  made  a  condition  [of  punishment 
upon  a  slanderer],  in  order  that,  in  the  charge 
01  whoredom,  the  imputation  of  a  stain  upon 
him  nmy  be  completely  established,  arter 
which  such  imputation  of  a  stain  descends 
to  his  child;  and  such  is  the  case  in  the 
present  instance :  and  although  the  child  be 
an  infldel,  yet  infldelity  does  not  prevent  a 
claim  of  right :  contraiy  to  a  case  where  an 
express  accusation  is  advanced  against  the 
child  himself ;  for  in  this  case  puniuiment  for 
slander  is  not  incurred,  because  here  the 
imputation  of  a  stain  does  not  completely 
exist,  as  marriage  (in  the  sense  which  would 
induce  punishment  for   slander),  does  not 
exist  with  respect  to  the  accused,  on  account 
of  his  being  an  infldel. 

A  slave  cannot  demand  punishment  upon 
his  master  :  nor  a  son  upon  his  father. — A 
SLAVE  is  not  permitted  to  demand  punish- 
ment for  slander  upon  his  master, — ^where 
the  latter  has  slandered  his  mother,  being  a 
married  woman ; — neither  does  it  belong  to 
a  son  to  demand  punishment  for  slander 
upon  his  father, — where  the  latter  has  slan- 
dered his  mother,  being  a  married  woman ; — 
because  a  master  is  not  liable  to  any  chastise- 
ment on  account  of  his  slave,  nor  a  father  on 
account  of  his  son ;  whence  it  is  that  retalia- 
tion is  not  executed  upon  a  father  on  account 
of  his  son,  nor  upon  a  master  on  acconnt  of 
his  slave.  But  if  the  mother  should  have 
another  son  by  another  father,  that  son  may 
demand  punishment  for  slander  to  be  in- 
flicted, on  behalf  of  his  mother,  upon  the 
father  aforesaid,  because  the  occasion  for 
punishment  (namely,  slander)  is  in  that 
case  fully  established,  and  the  obstacle  to 
the  demand  of  it  does  not  exist  in  the  person 
who  demands  it. 

The  decease  of  the  slandered  party  pre- 
vents punishment.  —  If  any  person  accuse 
another  of  whoredom,  and  tKe  person  so 
slandered  die,  punishment  for  slanaq;r  is  not 
incurred.  Shafei  maintains  that  punish- 
ment is  not  to  be  remitted.  And  in  tne  same 
manner,  if  the  slandered  person  should  die 
after  the  infliction  of  a  part  of  the  punish- 
ment upon  the  slanderer,  the  remaining  part 
thereof^  ceases,  according  to  our  doctors.— 
Shafei  alleges  that  it  does  not  ceaae.    This 
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iifferefDoe  of  oBuiioii  obtains  because  punish- 
se&t  for  alanaer  is  a  matter  of  inheritance, 
tooordin^  to  Shafei,  whereas  according  to  our 
ioetMv  it  is  not  so.  It  is  to  be  observed  that 
I  diCR  is  no  difference  of  opinion  concerning 
^  punishment  for  slander  being  a  right  of 
God,  and  also  a  right  of  the  individual  ;— 
heeaiise  the  punishment  for  slander  has  been 
■dained  by  the  law  for  the  purpose  of  re- 
■orinir  scandal  from  the  person  slandered, 
md  the  advantage  resolts  solely  to  the  slan- 
^oedp  on  which  account,  punishment  for 
dnider  is  a  right  of  the  individual ; — and  it 
kii  also  been  ordained  for  the  purpose  of 
determent  (wbence  punishment  for  slander 
ii  termed  Hidd*),  and  the  design  of  the 
iHtitution  is  to  purify  the  world  from  sin, 
ad  this  demonstrates  that  punishment  for 
dander  is  a  right  of  God  :;— some  of  the  rules 
kit,  moreorer,  prove  punishment  for  slander 
b  be  a  right  of  the  individual,  such  as  that 
"  it  cannot  be  decreed  but  where  some  person 
loes  for  it,"  which  is  a  right  of  an  indi- 
Tidosl ; — and,  on  the  other  hand,  some  of  its 
rales  prove  punishment  for  slander  to  be  a 
ri^t  of  God,  such  as,  that  "  the  exaction  of 
it  IS  committed  to  the  magistrate,  and  not  to 
the  person  slandered.'*— In  short,  in  the 
punishment  for  slander  there  are  two  con- 
tending principles ;  and  such  being  the  case, 
Shafei  gives  the  first  principle  the  preference, 
Bsaiely,  the  right  of  the  individual,  con- 
ndering  ^&t  as  superior  to  the  right  of  God, 
the  right  of  the  individual  being  preferable, 
because  of  his  being  necessitous,  whereas 
God  is  not  necessitous :  our  doctors,  on  the 
other  hand,  give  the  second  principle  the 
preference,  and  hold  it  to  be  the  superior, 
because  in  whatever  degree  the  right  of  the 
creature  may  be  concerned,  the  Creator  is  the 
urety,  and  the  guarantee  thereof ;  and  hence 
the  conversation  of  the  rights  of  the  indivi- 
doal  is  therein  obtained :  but  the  case  is  not 
the  same  in  the  reverse  of  this  proposition, 
because  there  is  no  authority  to  e^act  the 
right  of  God,  but  in  the  way  of  a  vicarious 
^legation.  These  difierent  tenets,  as  held 
bj-  each  party,  are  notorious ;  and  from  them 
proceeds  a  contradiction  of  opinion  respecting 
t  variety  of  cases  in  punishment  for  slander. 
Taus,  according  to  Bhafei,  punishment  for 
Uander  is  an  inheritance ;  but  in  the  opinion 
cf  our  doctors  it  is  not  so,  as  inheritance 
obtains  only  in  the  rights  of  the  individual, 
and  not  in  the  rights  of  God. — Again,  the 
Rrmission  of  it  is  not  approved  by  our 
d^jctors ;  but,  according  to  Snafei.  it  is  ap- 
proved :  and  again,  it  is  not  lawful  to  accept 
of  anything  in  lieu  of  punishment,  accordinj; 
to  our  doctors ;  but,  according  to  Shafei,  this 
is  lawful.  It  is  recorded  that  the  opinion  of 
A  boo  Yoosaf  respecting  remission  is  the  same 
inth  that  of  Shafei. 

Confession  of  slander  cannot  he  retracted, 
—If  a  person  make  confession  of  slander, 
and  afterwards  retract  from  such  confession, 

*  See  the  definition  of  Hidd  in  the  be- 
ginning of  this  book. 


his  retractation  is  not  to  be  credited,  be- 
cause, as  the  right  of  the  slandered  person 
is  therein  concerned,  it  is  to  be  supposed 
that  he  will  falsify  the  retractation : — con- 
trary to  such  punifiihiuents  as  are  purely  a 
right  of  God,  wnere  the  retractation  must  be 
admitted,  as  there  is  no  person  concerned  to 
oppose  the  veracity  of  it. 

A  term  of  abuse  does  not  constitute  slander. 
— If  a  man  were  to  call  an  Arab  a  Naba- 
thean,*  punishment  for  slander  is  not  in- 
curred by  him,  because  he  is  here  supposed 
only  to  speak  oomparativelv,— implying 
merely  that  the  person  he  addresses  is  a 
Xabathean  in  badness  of  disposition,  or  in 
want  of  virtue :  and  in  the  same  manner,  if 
a  man  were  to  say  to  an  Arab  *'  Thou  art 
not  an  Arab,''  no  punishment  would  follow 
for  the  same  reason. 

If  a  man  say  to  another,  *'  0  son  of  the 
rain.''  he  is  not  a  slanderer,  because  these 
words  may  be  considered  as  implying  purity 
and  softness  of  manners,  as  rain  is  oistin- 
guished  by  the  qualities  of  purity  and  soft- 
ness. 

If  a  man,  in  speaking  to  another,  should 
declare  him  to  be  the  son  of  anv  of  his 
parental  relations  other  than  his  father,  such 
as  his  maternal  or  paternal  uncle,  or  his 
stepfather,  he  is  not  a  slanderer,  because  it 
is  common  to  bestow  the  appellation  of 
father  upon  each  of  these  relations,  in  the 
same  manner  as  upon  the  natural  parent. 

Equitocal  accusation  of  u:?ioreelom  incurs 
punishment  for  slander ; — If  a  man,  being  in 
anger,  sav  to  another  Zinte-feeal-Jiblee,t 
and  should  plead  that  he  thereby  meant 
**  you  climbed  up  the  hill,'*  yet  punishment 
for  slander  is  to  be  inflicted  on  him,  accord- 
in|^  to  the  two  Klders.  Mohammed  main- 
tains that  punishment  is  not  to  be  inflicted 
on  him,  because  the  word  Zinte  means 
ascending,  in  its  literal  sense,  and  the  men- 
tion of  a  moimtain  proves  ^at  such  is 
intended  by  it.  The  argument  of  the  two 
Elders  is  that  Zinto  is  used  to  express 
whoredom  also;  and  the  circumstance  of 
anger  proves  that  by  the  word  Zinte  whore- 
dom is  intended ;  wherefore  punishment  is 
to  be  inflicted,  in  the  same  manner  as  if  the 
term  Zinte  had  been  used  without  any  men- 
tion of  a  mountain,  and  he  were  to  say  that 
by  Zinte  he  meant  ascent. 

If  one  man  were  to  say  to  another  Zinte 
ali-al    Jiblee,t  according   to    some  doctors 

*  The  Nabatheans  are  a  tribe  upon  the 
confines  of  Joak,  remarkable  for  tne  bar- 
barity and  ferocity  of  their  manners. 

+  This  may  be  either  translated  "  you 
committed  whoredom  in  the  moimtain,"  or 
**  you  ascended  the  mountain,"  as  the  term 
Zinna  signifies  not  only  whoredom,  but  also 
"  climbing,  or  ascending." 

+  Literally,  **  You  ascended  upon  the 
moimtain,"  or,  "  You  have  committed  whore- 
dom upon  the  mountain.''  The  word  Alee 
[upon]  is  the  only  difference  between  this 
and  the  preceding  case. 
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ponishinent  for  slander  is  not  incurred  by 
nim,  because  the  mention  of  a  mountain,  in 
this  place,  demonstrates  that  by  Zinte  he 
meant  ascending;  but  according:  to  others, 
punishment  for  slander  is  incurred,  because 
a  situation  of  passion  and  abuse  proves  the 
meaning  of  the  speaker  to  be  whoredom. 

And  so  also  mutual  recrimination. — If  one 
man  should  say  to  another  '*  Thou  art  a 
whoremonger,"  and  the  other  should  answer 
"  Nay.  but  thou,''— they  both  incur  punish- 
ment tor  slander,  as  attempting  each  to  fix 
an  imputation  of  whoredom  upon  the  other. 

Recrimination  between  a  husband  and  wife 
induces  punishment  for  slander  upon  the 
wife. — If  a  man  should  say  to  his  wife 
**  Thou  adulteress  !'*  and  she  should  answer, 
saying,  "Nay,  but  thou!"  punishment  for 
slander  is  incurred  by  the  woman :  and  there 
is  no  Laan  in  this  case ;  because  the  husband 
and  wife  are  both  eaually  accusers :  but  the 
accusation  advancea  by  a  husband  against 
his  wife  induces  Laan ;  and  that  by  a  wife 
against  her  husband  induces  punishment  for 
slander ;  and  punishment  for  slander  is  here 
first  inflicted  upon  the  woman  in  order  to 
prevent  Laan,  as  a  person  who  has  sutfered 
punishment  lor  slander  is  incapable  of 
making  Laan ;  for  if  this  arrangement  were 
reversed  (that  is  to  say,  if  the  Laan  were 
previously  required  of  the  woman),  neither 
the  Laan  nor  the  punishment  would  drop : 
the  punishment,  therefore,  is  to  be  first 
inflicted,  in  order  that  Laan  may  be  pre- 
vented ;  for  it  is  laudable  to  seek  a  remedy 
by  which  Laan  may  be  avoided,  because 
that  is  also  punishment  in  effect.  But  if 
the  wife,  in  the  example  here  recited,  were 
to  reply  to  her  husband,  "  I  have  committed 
adultery  with  you,'*  in  this  case  there  is 
neither  punishment  for  slander,  nor  Laan ; 
for  there  is  a  doubt  concerning  both  punish- 
ment and  Laan,  as  it  is  possible  tnat  the 
woman  may  allude  to  a  fact  of  whoredom 
committed  before  marriage,  in  which  case 
punishment  for  whoredom  would  be  incurred 
oy  the  woman,  and  not  Laan,  she  having,  by 
her  reply,  confirmed  the  assertion  of  her 
husband,  in  thus  imputing  whoredom  to 
him ;  but  by  the  husband  nothing  would  be 
incurred,  as  he  does  not  confirm  her  asser- 
tion :  and,  on  the  other  hand,  it  is  also  possi- 
ble that  she  may  allude  to  carnal  connexion 
after  marriage,  as  if  she  were  to  say  [in 
explanation], — "  My  adultery  consisted  in 
your  having  connexion  with  me,  after  our 
marriage,  against  my  will**  (and  this,  in 

*  And  if  the  wife  were  first  required  to 
make  Laan,  and  the  punishment  for  slander 
(which  the  Laan  would  not  prevent),  were 
afterwards  inflicted  on  both  parties,  she 
would  (by  this  mode  of  proceeding)  sufi'er, 
in  effect,  two  punishments^  which  is  unlaw- 
ful. To  understand  this  n^htly  it  is  neces- 
sarv  to  remark  that  the  imposition  of  an 
oath  is  considered  as  a  violence  or  hardship 
amounting  to  punishment. 


such  a  situation,*  is  the  most  probable 
meaning  of  her  words),  in  which  case  Laan 
would  be  incumbent  upon  the  woman,  and 
punishment  for  slander  would  not  be  incurred 
oy  her,  as  the  accusation  is  made  by  the 
husband,  and  not  by  the  wife :  and  in  con- 
sequence of  these  two  contradictory  possi- 
bilities, a  doubt  exists  equally  with  respect 
to  Laan  and  punishment  for  slander ;  where- 
fore neither  is  to  be  insisted  on. 

Case  of  acknowledgment  of  a  chUd^  and 
sithsequent  denial. — If  a  man  should  have 
acknowledged  a  child  bom  of  his  wife,  and 
should  afterwards  deny  it,  in  this  case  Laan 
is  incumbent,  because  t^e  parentage  of  the 
child  has  been  established  in  him  by  his 
previous  acknowledgment,  and  by  his  subse- 
quent denial  an  accusation  is  implied  witii 
respect  to  his  wife,  who  is  the  motner  of  the 
child ;  he  must  therefore  miUse  Laan.  But 
if  he  should  first  denj  the  child,  and  after- 
wards acknowleage  it,  in  this  case  punish- 
ment for  slander  is  to  be  inflicted  upon  him, 
because  when  he  thus  falsifies,  Laan  is  pre- 
vented, as  Laan  is  a  sort  of  punishment 
imposed  from  the  necessity  of  the  case, 
owing  to  a  mutual  falsification,!  in  which 
punishment  for  slander  is  the  original  thing, 
and  hence,  in  a  case  where  the  mutual  falsi- 
fication is  done  awa^,t  that  which  is  the 
original  must  be  put  in  force.  The  parent- 
age also  of  the  child  is  established  in  this 
man,  in  both^  these  cases,  since  he  has  ac- 
knowledged it,  whether  such  acknowledg- 
ment be  made  before  denial,  as  in  the  former 
instance,  or  after  denial,  as  in  the  latter. 

Objection.— In  the  former  instance,  upon 
Laan  becoming  incumbent,  it  should  follow 
that  the  parentage  of  the  child  is  not  estab- 
lished. 

Keflt. — Bastardv  is  not  a  necessary  con- 
sequence of  Laan,  ror  Laan  majr  be  imposed 
without  bastardizing  the  child,  in  the  same 
manner  as  where  a  man  denies  a  child  after 
a  long  l^pse  of  time  from  the  period  of  the 
birth,  in  which  case  Laan  is  incumbent,  and 
the  child  is  not  bastardized,  but  its  parent- 
age remains  established; — as,  on  the  con- 
trarv,  a  child  may  be  bastaroized  in  a  case 
in  which  Laan  is  not  incumbent ;  as  where  a 
husband  denies  a  child  bom  of  his  wife,  who 
is  a  slave,  in  which  case  the  child  is  bastard- 
ized, but  Laan  is  not  incumbent.| 

If  a  man  were  to  say  to  his  wife  "  This  is 
neither  my  child,  nor  yet  yours,"  in  Hiis  case 
Laan  is  not  incumbent,  nor  is  punishment 
for  slander  due,  as  the  husband  here  merely 
denies  the  ohild  being  bom  of  his  wife,  and 


*  Of  recrimination  and  scolding. 

t  Where  the  wife  denies  the  husband's 
assertion,  and  the  husband  denies  the  chas- 
tity of  his  wife. 

I  By  one  of  the  parties  confessing  the  other 
to  be  in  the  right ;  as  the  husband  here  does, 
by  acknowledging  the  child  after  having 
denied  it. 

§  Owing  to  the  wife  being  a  alaye. 
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a   huftband   is  not  a   slanderer    by   snch 
dtenial. 

Arc»tsatian  of  a  woman  who  has  chiMren 
Jestifuie  of  any  acknowledged  father  is  not 
ilamdr-r, — If  a  man  accuse  of  whoredom  a 
woman  who  has  children,  the  father  of 
vhom  is  unknown,  or  if  he  should  so  accuse 
a  woman  who  has  made  Loan,  in  conse- 

Saence  of  any  of  her  children  having  been 
enied  [by  ner  husband],  whetlicr  such 
children  he  livings  or  not,— in  neither  of 
these  cases  is  punishment  for  slander  in- 
foiTvd,  because  the  signs  of  whoredom  ore 
found  with  the  woman,  namely,  her  children, 
who  are  without  any  acknowledjired  father : 
the  reputation  of  tnis  woman  is  therefore 
qnestioinable,  on  account  of  these  signs ;  and 
perfect  chastity  of  repute  in  the  accused 
IS  one  condition  of  punishment  for  slander 
being  incnrred  by  the  accuser.  But  if  a 
man  were  to  accuse  of  whoredom  a  woman 
who  has  made  Laan  in  consequence  of  an 
imputation  of  adultery  made  against  her 
by  her  husband,  and  not  on  account  of  his 
denial  of  her  children,  in  this  cose  punish- 
ment for  slander  is  to  be  inflicted  upon  the 
aocoser,  since  here  no  signs  of  whoredom 
are  found  with  the  woman. 

Acctuation  against  a  person  tcho  has  un- 
lawful  commerce  with  a  woman  is  not  slan- 
der,— If  a  man  have  unlawful  commerce  with 
a  woman  in  whom  he  has  no  right  of  cohabi- 
tation,* punishment  for  slander  is  not  to  be 
inflicted  u]>on  his  accuser,  because  chastity 
of  repute  is  not  applicable  to  the  accused 
(and  this  is  conditional  to  his  being  married, 
in  the  sense  which  induces  punisnment  for 
slander  upon  the  accuser),  and  also,  because 
the  ai^euser  in  this  instance  speaks  tridy. 

Under  certain  rentrirtians, — It  is  to  be 
obs€-rved  as  a  rule,  that  punishment  for 
filandtT  is  not  incurred  by  tne  accusation  of 
any  person  guilty  of  such  a  carnal  conjunc- 
tion as  is  in  its  own  nature  unlawful,  because 
the  term  whor<>dora  [Zinna]  signifies  a  carnal 
oijnj unction  of  this  description :  but  where  a 
pers^ju  forms  such  a  carnal  connexion  as  is 
unlawful  on  some  other  account,  punish- 
ment for  slander  is  incurred  by  the  accusa- 
tion of  him,  as  a  carnal  conjunction  of  this 
description  is  not  whoredom.  The  con- 
nexion of  a  man  with  a  woman  who  is  not 
his  property  in  any  shape  what<.'ycr  (such  as 
a  strange  wuman),  or  with  one  in  whom  he 
has  no  property  in  some  one  shape  (as  in  a 
pirtnership  slave,  for  instance),  is  unlawful 
in  itM  own  nature;  so  also  is  his  connexion 
^-ith  a  woman  who  is  his  slave,  but  who  is 
fine  with  whom  cohabitation  is  unlawful  to 
hiiu  by  a  perpetual  illegality  (such  as  his 
fijster-sister) ;  but  his  connexion  with  a 
^lave  with  whom  cohabitation  is  unlawful 
to  him  by  such  an   illegality  as  is  not  of  a 


*  There  an-*  many  cases  of  this  description 
whirh  do  not  amount  to  whoredom,  as  may 
\>L'  seen  under  the  head  of  £rrouoous  Con- 
nexion, &c. 


perpetual  nature  (as  in  the  case  of  one  with 
whose  sister  he  cohabits,  either  as  his  wife, 
or  OS  his  slave),  is  unlawful,  on  another 
account.*  Aboo  Haneefa  (in  the  case  of 
illegal  cohabitation  under  a  perpetual  ille- 
gality) makes  it  a  conditiont  that  the  per- 
petual illegality  be  universally  admitted  and 
established  upon  the  authority  of  the  most 
generally  accepted  traditions,  so  as  to  bo 
determined  and  known  bevond  all  doubt 
or  dispute :  for  example,  if  a  man  were  to 
accuse  another,  who  nad  carnal  connexion 
with  a  partnership  female  slave,  in  this  cose 
punishment  for  slander  is  not  to  be  inflicted 
upon  the  accuser,  because  the  accused  ap- 
pears to  have  committed  the  act  with  one 
who  is  his  property  in  one  sha,pe,  but  not 
in  another.  But  if  a  man  were  to  accuse 
a  person  who  has  cohabited  with  his  female 
slave,  being  a  Pagan,  or  with  his  own  wife 
during  her  courses,  or  with  his  Mokatiba, 
punishment  for  slander  is  incurred  by  the 
accuser,  because  here  the  illegality  (sup- 
posing the  existence  of  the  right  of  property) 
IS  merely  of  a  temporary  nature,  continuing 
only  until  the  removal  of  those  obstacles 
(namely.  Paganism,  or  the  courses,  or  tho 
contract  of  Kitabut) ;  this  illegality,  there- 
fore, is  illegalitjT  on  another  account,  and 
hence  the  act  is  not  whoredom.  It  is 
recorded  from  Aboo  Yoosaf  that  the  carnal 
conjunction  of  a  man  with  his  Mokatiba 
occasions  the  destruction  of  Ihsan  in  him ; 
and  such  is  also  the  opinion  of  Zifier,  because 
a  Mokatiba  is  not  her  owner's  proiKjrty  in 
resjKjct  to  carnal  enjoyment  (whence  it  is 
that  if  a  master  commit  that  act  with  his 
Mokatiba,  he  boconies  responsible  for  her 
Akirj) :  .'our  doctors,  on  the  other  hand, 
observe  that  the  person  of  the  Mokatiba  is 
tho  property  of  licr  master,  but  that  the 
enjoyment  thereof  (with  respect  to  the 
master)  is  illej^al  on  another  account,}  since 
it  is  an  illegality  which  continues  only 
until  such  time  as  the  Mokatiba  appears 
unable  to  pay  her  ransom,  or  the  contract  of 
Kitabat  be  broken.  If  a  man  accuse  a  per- 
son who  has  had  carnal  connexion  with  his 
t'emab:  slave,  being  his  fostiT-sister,  punish- 
ment for  slander  is  not  due  u])on  the  accuser, 
because  carnal  connexion  with  this  slave  is 
prohibited  to  the  master  by  a  iK-rpetual  ille- 
gality ;  and  this  is  approved  doctrine. 


*  That  is  to  say,  although  it  bo  not  un- 
lawful in  its  own  nature,  yet  it  is  made  so 
by  circumstances  :  but  this  is  not  a  perpetual 
illegality,  as  the  T)rohibition  (in  the  instance 
here  cited)  would  be  removed  by  the  death 
or  other  means  of  removal  of  the  sister: 
contrary  to  perpetual  illegality,  which, 
existing  in  the  subject  herself,  can  by  no 
means  b^^  removed. 

t  Of  the  act  amounting  to  whoredom. 

X  Meaning  the  portion  which  is  to  be  paid 
to  her  in  the  manner  of  a  dower. 

\  That  is,  not  in  its  own  nature,  but  occa- 
sioned by  circumstances. 
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Punishment  is  not  due  for  slandering  a 
deceased  Mokatib.-^lv  a  person  accuse'  a 
deceased  Mokatib  who  may  nave  left  effects 
sufficient  to  discharge  his  ransom,  vet  punish- 
ment for  slander  is  not  due  upon  the  accuser, 
because  here  is  a  doubt  with  respect  to  the 
perfect  freedom  of  the  Mokatib,  the  com- 
panions differing  in  opinion  upon  this  point. 

Or  a  convert  (hefore  his  conversion), — If 
a  person  accuse  a  Mussulman  convert,  who, 
whilst  yet  a  Pagan,  had  married  his  mother, 
punishment  for  slander  is  to  be  inflicted 
upon  the  accuser,  according  to  Haneefa ;  but 
the  two  disciples  allege  that  it  is  not  due. 
The'  foundation*of  this  difference  of  opinion 
is  that  the  marriage  of  a  Pagan  with  his 
own  mother  is  approved  among  the  Pagans, 
according  to  Haneefa ;  but  the  disciples  hold 
that  it  is  not  approved,  as  was  explained  at 
lartre  in  the  book  of  Marriage. 

Punishment  is  incurred  by  an  Infidel  who 
slanders  a  Mussulman, — [f  an  Infldel,  re- 
siding under  protection  in  a  Mussulman 
state,  should  accuse  a  Mussulman,  punish- 
ment for  slander  is  incurred  by  him,  because, 
in  punishment  for  slander,  the  rights  of  the 
individual  are  concerned,  and  the  protected 
Infldel  has  undertaken  to  pay  a  due  obser- 
vance to  the  rights  of  individuals,  since,  as 
he  himself  desires  to  be  screened  from  in- 
jury, it  follows  that  he  undertakes  that  he 
will  not  offer  injury  to  others ;  and  also,  that 
he  subjects  himself  to  the  consequence,  if  he 
should  do  so. 

A  Mussulman  suffering  punishment  for 
slander,  is  incapacitated  from  being  a  witness. 
— If  punishment  for  slander  be  inflicted 
upon  a  Mussulman,  his  evidence  cannot 
afterwards  bo  received,  although  he  should 
repent.  Shafei  alleges  that,  in  case  of  re- 
pentance, the  credibility  of  his  evidence  is 
restored.  This  point  will  be  further  ex- 
plained in  treating  of  Evidence. 

And  an  infidel  also  (with  respect  to  Zim^ 
mees). — If  an  infidel  suffer  punishment  for 
slander,  his  evidenee  becomes  inadmissible, 
not  onlv  with  respect  to  Mussulmans,  but 
also  with  respect  to  Zimmecs,  because  com- 
petency in  evidence  appertained  to  him  with 
respect  to  all  of  his  own  description  (namely, 
Zimmees),  but  his  evidence  is  thenceforth 
to  be  rejected,— rejection  of  evidence  being 
one  of  tne  consequences  of  punishment  for 
slander.  But  if  this  infidel  should  be  after- 
wards converted  to  the  faith,  his  evidence 
then  becomes  admissible  with  respect  to  both 
classes  (that  is,  both  Mussulmans  and  Zim- 
mees), oecause,  upon  his  embracing  the  faith, 
he  obtains,  de  novo,  a  competency  in  evidence 
which  did  not  before  exist,*  and  the  rejec- 
tion of  which,  therefore,  is  not  a  consequence 
of  the  punishment  for  slander :  contrary  to 
where  a  slave  suffers  punishment  for  slander, 
and  is  afterwards  emancipated ;  for  here  his 
evidence  still  continues  inadmissible,  since, 
as  he  was  not  competent  to  appear  at  all  as 


•  Namely,  with  respect  to  MtuHralmans. 


a  witness,  during  his  alaver^f  so  as  that  the 
rejection*  of  his  evidence  might  be  the  con- 
sequence of  his  having  suffered  punishment 
for  slander,  this  circumstance  will  operate 
to  that  effect  after  his  emancipation. 

Case  of  an  infidel  embracing  the  faith 
during  infliction  of  punishment. — If  a  single 
stroke  be  inflictea  on  an  infidel  on  account 
of  slander,  and  he  should  then  embrace  the 
faith,  and  the  remainder  of  the  punishment 
be  afterwards  inflicted,  in  sucn  case  his 
evidence  is  admissible,  because  the  rejection 
of  evidence  is  the  means  of  rendering  punish- 
ment entire  and  complete,  and  is  therefore 
a  manner  of  punishment ;  but  as  the  degree 
of  punishment  inflicted  after  his  having  em- 
braced the  faith  is  only  a  partial  correction, 
and  not  what  can  be  properly  termed  punish- 
ment, the  rejection  of  evidence  is  not  to  bo 
considered  as  a  manner  of  it. t — It  is  recorded 
from  Aboo  Yoosaf  that  his  evidence  must  for 
the  future  be  rejected,  because  the  de^^ree  of 
punishment  inflicted  subsequent  to  his  con- 
version is  the  greater  proportion  of  it,  and 
the  smaller  is  a  dependent  of  the  greater. 
But  the  former  is  the  more  approved 
doctrine. 

A  single  punishment  answers  to  all  the 
previous  repetitions  of  whoredom  or  wine- 
drinking.— -Iy  a  man  commit  whoredom  at 
several  different  times,  or  repeatedly  drink 
wine,  and  the  punishment  for  either  be  after- 
wards inflicted,  the  single  punishment,  in 
either  instance,  is  consiaered  as  answering 
to  all  the  repetitions  of  offence ;  and  so  also, 
if  a  person  were  repeatedly  guilty  of  slander, 
and  punishment  lor  slander  be  afterwards 
inflicted  on  him.  The  ground  of  this,  in  the 
case  of  whoredom  and  wine-drinking,  is  that 
the  punishment  in  both  these  instances  is 
pureijr  a  right  of  Gon,  and  the  design,  in  the 
infliction  of  it,  is  to  deter  people  £rom  the 
)erpetration  of  such  offences;  and  a  proba- 
)ility  of  this  end  being  obtained  is  estab- 
ished  by  a  single  infliction  of  punishment, 
wherefore  the  obtaining  of  it  by  another 
infliction  of  punishment  is  dubious;^  and 
hence  punishment  cannot  be  inflicted  a  second 
time,  oecause  of  this  doubt:  contrary  to 
where  a  person  commits  whoredom,  and  is 
also  guilty  of  slander,  and  of  wine-drinking, 
for  in  this  case  a  punishment  is  to  be  inflict^ 
separately  for  every  distinct  speeies  of 
offence,  because  each  of  these  acts  is  of  a 
nature  different  from  either  of  the  otXteir  two, 
and  the  design  of  each  of  them  is  different, 
wherefore,  in  the  punishment  of  suoh  acts 
there  cannot  be  any  coalescence. 

*  Meaning  the  inadmissibility. 

t  This  strange  sophistry  turns  entirely 
upon  the  meaning  of  the  term  Hidd,  which 
is  defined  to  be  a  certain  stated  correction 
completely  executed,  any  thing  short  of  this 
not  being  Hidd  [punishment],  but  only 
chastisement. 

X  Because  having  been,  probably,  already 
obtained,  it  is  (in  that  case)  impossible  that 
it  should  be  obtained  a  second  time. 
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Or  slamder.—AjSD  with  respect  to  slander, 
in  the  puniahment  of  it  the  right  of  God  is 
held   by  our  doctors   to  he   predominant, 
whence  the  same  arguments  applv  to  it  as  to 
whoredom  and  wincnlrinking.   Snafei  main- 
tains that»  in  the  case  of  repetition  of  slan- 
der, if  the  alandered  person  be  different  (as  if 
the  first  person  slandered  were  Zeyd  and  the 
•eoond  Amar},  or,  if  the  person  with  whom 
the  slanderea  is  axmsed  be  different  (as  if  a 
man  were  to  accuse  Zeyd  of  whoredom  first 
with  one  woman  and  afterwards  with  another), 
in  this  ease  there  is  no  coalescence  of  pimish- 
ment,  but  for  each  slander  a  separate  punish- 
ment must  be  inflicted;  for  according    to 
Shafbit  in  the  punishment  for  slander,  the 
right  of  the  indindual  is  predominant. 


CHAPTER  VI. 

OP  TAZKES  OR  CHASTISEMENT.* 

Definition  of  the  ^rm.— -Tazeer,  in  its 
primitiTe  sense,  means  prohibition,  and  also 
mstruction ;  in  law  it  signifies  an  infliction 
nndetermined  in  its  degree  by  the  law,  on 
account  of  the  right  either  of  God,  or  of  the 
individual;  and  the  occasion  of  it  is  any 
offinice  for  which  Hidd  (or  stated  punish- 
ment) has  not  been  appointed ;  whether  that 
offence  consist  in  word  or  deed. 

Ckastisement   is  ordahud   hy  the  law. — 
Chastisement  is  ordained  by  the  law,  the 
institution  of  it  being  established  on  the 
authority  of  the  Koran,  where  Qoo  enjoins 
men  to  chastise  their  wives,  for  the  purpose 
oi  correction  and  amendment ;  and  the  same 
also  occurs  in  the  traditions.    It  is  moreover 
r^orded  that  the  nrophet  chastised  a  per- 
son who  had  callea  another  perjured ;  and 
all  the   companions  agree  coneeminij  this. 
Reason  and  analogy  moreover  both  evince 
that  chastisement  ought  to  be  inflicttd  for 
ftcts  of  an  offensive  nature,t  in  such  a  manner 
that  men  may  not  become  habituated  to  the 
commisiiion  of  such  acts ;  for  if  they  were, 
they  might  by  degrees  be  led  into  the  perpe- 
tration of  others  more  atrocious.    It  is  also 
written  in  liie    Fatavee  Timoor-Tashee  of 
Imam  Sirukhsh,  that  .in  Tazcer,  or  chastise- 
ment, nothing  is  fixed  or  determined,  but 
that  the  degree  of  it  is  k-ft  to  the  discretion 
of  the  Kaiee,  be9ause  the  design  of  it  is 
correction,  and  the  dispositions  of  men  with 
respect  to  it  are  different,  some  being  suffi- 


•  It  is  difi&cult  to  separate  the  ideas  of 
chastisement  and  punishment.  —  The  law, 
however,  considers  them  as  beinp  essentially 
distinct,  since  the  degree  of  Hidd  (or  punish- 
ment) is  specified  by  the  law  itself,  whereas, 
Tazeer  (which  for  distinction's  sake  we 
render  cnastisement)  is  committed  to  the 
discretion  of  the  magistrate,  and  for  this 
reason  it  is  elsewhere  rendered  discretionary 
correction. 

t  Meaning  petty  offences. 


ciently  corrected  by  reprimands,  whilst 
others,  more  obstinate,  require  confinement, 
and  even  blows. 

And  is  of  four  orders,  or  degrees. — In  the 
Fatavee  Snaiee  it  is  said  that  there  are  four 
orders  or  degrees  of  chastisement; — First, 
the  chastisement  proper  to  the  most  noble  of 
the  noble  (or,  in  other  words,  princes,  and 
men  of  learninfr)*  which  consists  merely  in 
admonition,  as  if  the  Eazee  were  to  say  to 
one  of  them,  "  I  understand  that  you  have 
done  thus,  or  thus,*'  so  as  to  make  him 
ashamed  ; — Secondly,  the  chastisement  pro- 
per to  the  noble  (namely,  commanders  of 
armies,  and  chiefs  of  districts),  which  maj 
be  performed  in  two  ways,  either  by  admoni- 
tion (as  above),  or  by  Jirr.  that  is  by  drag- 
ging the  ofiender  to  the  door  and  exposing 
him  to  scorn; — Thirdly,  the  chastisement 
proper  to  the  middle  order  (consisting  of 
merchants  and  shopkeepers),  which  may  be 
performed  by  Jirr  (as  above),  and  also  by 
imprisonment ;  and  Fourthly,  the  chastise- 
ment proper  to  the  lowest  order  in  the  com- 
munity, which  may  be  performed  by  Jirr,  or 
by  imprisonment,  and  also  by  blows. 

Chastisement  may  he  inflicted  hy  the  im^ 
position  of  a  fine. — It  is  recorded  from  Aboo 
1  oosaf  that  the  sultan  may  inflict  chastise- 
ment by  means  of  property,— that  is,  by  the 
exaction  of  a  small  sum  in  the  manner  of  a 
fine,  proportioned  to  the  offence ;  but  this 
doctrine  IS  rejected  by  many  of  the  learned. 

Chastisement  may  he  inflicted  hy  any 
person.  —  Imam-Timoor-Tasheb  says  that 
chastisement,  where  it  is  incurred  purely  as 
the  right  of  God,*  may  be  inflicted  by  any 

Eerson  whatever ;  for  Aboo  Jafir  Hindooanee, 
eing  asked  whether  a  man,  finding  another 
in  the  act  of  adultery  with  his  wife,  might 
slay  him,  riplitd,  *'^If  the  husband  know 
that  expostulation  and  beating  will  be  suffi- 
cient to  deter  the  adulterer  from  a  future 
repetition  of  his  ofience,  he  must  not  slay 
liim ;  but  if  he  see  reason  to  suppose  that 
nothing  Init  death  will  prevent  a  repetition 
of  the  ofience,  in  such  case  it  is  allowed  to 
the  husband  to  slay  that  man:  and  if  the 
woman  were  consenting  to  his  act,  it  is 
allowed  to  her  husband  to  slay  her  also;'* — 
from  which  it  a])pears  that  any  man  is  em- 
powered to  chastise  another  by  blows,  even 
though  there  be  no  magistrate  present.  He 
has  demonstrated  this  fully  in  the  Moon- 
taflee;  and  the  reason  of  it  is  that  the 
chastisement  in  (question  is  of  the  class  of 
the  removal  of  evil  with  the  hand,  and  the 
prophet  has  authorized  every  person  to  re- 
move evil  with  the  hand,  as  he  has  said, 
"  Whosoever  among  ye  see  the  evil,  let  him 
remedy  it  with  his  own  hands ;  but  if  he  be 
unable  so  to  do.  let  him  forbid  it  with  his 
tongue"  — (to  the  end  of  the  speech).— 
Chastisement,  therefore,  is   evidently  con- 


•  That  is,  where  it  is  incurred  by  an 
offence  committed  merely  against  the  law, 
and  not  affecting  an  individual. 
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and  Iwa  bera  lo  employed,  for  th«  I  treuiuy ;  b«oaase,  although  where  ohastise- 
impriwHied  a  person   by  way    ment  or  punishment  prove  destruotive,  it  is 

.        him.    Bat  aa  impriBonmont  is  j  KattI  Khota,  or  homicide  by  miaadventure 

thn  capable  of  oonstituting  ohagtisoment,  [  (aa  the  intentiou  ia  not  the  deBtraction,  but 
■  aflbnoes  where  ohMtuemeut  ia  incorrudb;  the  amendment  of  the  sufferer),  yet  a  fine  is 
tmt  hang  establiahed,  imprisonment  is  not  ,  due  from  the  pubho  treasury,  sinoe  the  advan- 
ksfbl  before  the  offeooe  be  proved,  merel;  tags  of  the  aot  of  the  maKistmte  eiteods  to 
Vm  BBapicioii,   tince  impriwiimeat   is    in  |  the  puMio  at^lari;i!,  wherefore  the  atonement 


;  contrary  t 


0  irom  their  property,  namely,  from  the 

, ._.     .  io  treasury.     Our  doctors,  on  the  other 

irisoned  upon  sus-  |  hand,  say  that  whenever  the  magistrate 
poon,  aaohastisementisstiortof  punishment  linfliotsa  right  of  God  upon  aiiypcnon,b^ 
'vhcncf-  thesufficieacyof  imprisotunent  alone  the  decree  of  Ood,  and  that  person  dies,  it  is 
m  chastisoment) ;  and  such  being  the  eaae,  it  the  same  as  if  he  had  died  by  the  visitation 
ii  Uwful  to  unite  imprisonment  with  blows,     of  Goo,  without  any  visible  oanse  ;  where- 


I  Kvemst  blows  or  stripes  may  be  used  in  cbas' 
I  tiv.-nient,  because,  as  regard  is  had  to  lenity 
F  with  resp€>ot  to  the  number  of  the  stripes, 
Unity  is  not  to  be  regarded  nilb  respect  ta 
the  nature  of  thorn,  for  otherwise  the  design 
wiFidd  be  defeated  ;  and  hence,  lenity  is  not 
(hijwn,  in  chastisement,  by  inflicting  the 
b'uws  or  stripi-s  upon  different  parts  or  mom- 
b-rs  of  the  body.  And  next  to  chastisement, 
th".'  sf-vtrest  blows  or  stripes  aro  to  be  in- 
Si<:1<il  in  punishment  for  whoredom,  as  that 
ii  institutt^d  by  the  word  of  God  in  the 
Koran.  Whoredom,  moreover,  ia  a  deadly 
MD.  insomuch  that  lapidation  for  it  has  been 
ordained  by  the  Ltw.  And  noitto  pi  '  ' 
Bitnt  for  whoredom,  the  severest  bio 
stripes  arc  to  be  inllictt'd  in  punishment  for 
win«-driaking,aB  the  occasion  of  punishment 
is  th(-re  fully  <«rti(ied :  and  next  bi  punish- 
nent  for  wine^drinking,  the  severity  of  the 
blows  or  stripes  ia  to  bo  attended  to  in  punish- 
a>.nt  for  slander,  because  there  is  a  doubt  in 
h>p^t  to  the  occasion  of  the  punishment 

may  he  citlier  false  or  true ;  and  also,  beeaiiae 
Kv^ritj  is  here  observed,  in  diaquatifying  the 
ilandvriT  frum  appearing  as  an  evidence: 
vb-:rt:f<jrC'  beverily  la  nut  also  to  bo  obaerved 

I     in  thi.'  nature  of  the  blows  or  stripes. 

I  If  II  iii-rn'in  die  in  cniuequfiu'e  of  chailixe- 
m-'.t   tlfre   is   no  ^iic— Ip  the   maifistratc 

'  intli''t  either  punishment  or  chostisemcDt 
upun  a  person,  and  the  aufferer  should  die  in 
<>'n>ii|ii'.nee  of  such  puniahment  or  choatiae- 
icnt.  Lis  liluod  is  lliddir;  that  ia  to  say, 
L'.tLing  whuti'ver  is  due  upon  it;  Wause 
:hi-  magistrate  ia  authorized  therein,  and 
what  hedoesiadono  by  decroeof  the  L*w- 
a<id  an  act  which  is  decreed  is  not  restricted 
tt,  thi;  condition  of  Hafety.  'J'his  is  analogous 
til  a  ea»'  of  phlebulomr ;  that  is  to  say,  if 
any  [ktsuu  de!>ire  to  be  let  bluod,  and  should 
di",  llu-  opirator  ia  in  no  respect  responsible 
f.r  hi.-i  death  ;  and  so  hen:  also.  It  i«  eon- 
Irjry,  however,  to  the  case  of  a  husband 
infliiciiig  I'hastiscment  upon  his  wife:  for 
hin  aet  is  restricted  to  safety,  aa  it  is  only 
allowed  to  a  husband  to  chastise  his  wifo ; 
and  an  act  which  is  only  allowed  is  restricted 
lu  the  mnditiun  of  safety,  like  walking  upon 
tho  hiL'hway.  Shafei  maintains  that,  in  this 
ease,  the  tine  of  blood  is  due  from  the  public 


foro  there  is  no  responsibility  for  it. 


OF  SARAKA,   OR  UBOINT. 

Chap.  I.— Introductory. 

Chap.  II.— Of  Thefts    which   ooooiion 

Amputation,  and  of  Thefts  which 

do  not  occasion  it. 
Chap.  III. -Of  Hirz,  or  Custody,  and  of 

taking  away  property  thence. 
Chap.  IV.— Of  the  Manner  of  cutting  off 

the   Limb  of   a  Thief,  and  of  tlio 

Execution  thereof. 
Chap.  V.-Of  the  Aota  of  a  Thief  with 

respect  to  Property  stolen. 
Chip.  VL-OfKatta-al-Toreek,  or  High. 

way  Itobbery. 

CU  AFTER  I. 

DffimiinH  of  Airoifa.— Sabisa  literally 
leans  the  secretly  taking  away  of  another  s 
roperty.  In  the  language  of  the  law  it 
guiftca  the  taking  away  the  property  of 
another  in  a  secret  manner,  at  a  time  when 
such  property  is  in  custody,— that  is,  when 
the  etiuets  are  in  supposed  security  from  the 
hands  of  other  people;  and  where  the  value 
is  not  less  than  ten  dirms,  and  the  effects 
laken  the  undoubted  property  of  some  other 
than  of  him  who  takes  them, 

[Thi»  K'lhjeet  in  'imitlci 
dealt  icith  tinder  the  Pi-hi 


AL   BETIR,    OR   THE    INSTITDTES. 

DrfinilliM  "f  S,i/ir.— Hbyik  is  the  plural 
of  Soerit,  which,  in  its  primitive  aenae,  sig- 
I  Regulation,  in  matlera  spiritual  and 
temporal.- Seyir,  in  the  language  of  the 
LAW,  more  especially  applies  to  the  institutes 
of  the  prophet  in  hia  wars. 
Chap.  I. — Introductory. 
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[Vol.  II. 


Cliap.  II.— Of  the  maimer  of  waging 
war. 

Chap.  m.—Of  making  peace,  and  con- 
cerning the  persons  to  whom  it  is 
lawful  to  ^rant  protection. 

Chap.  IV. — 01  Plunder,  and  the  diyision 
thereof. 

Chap.  V. — Of  the  Conouests  of  Infidels. 

Chap.  VI.— Of  the  Laws  concerning 
moostamins. 

Chap.  VII.— Of  Tithe  and  Tribute. 

Chap.  VIII.— Of  Jizyat,  or  Capitation 
Tax. 

Chap.  IX. — Of  the  Laws  concerning 
Apostates. 

Chap.  X. — Of  the  Laws  concerning 
Kebels. 

[ITiis  subject  is  omitted,  as  it  is  inapplicable 
to  India. "] 


BOOK  X. 


OF    THE    LAWS    BESPECTIMG     LAKEETS,    OB 

F0UNDL1NO8. 

Definition  of  Lakeeti—LAUXxr,  in  its  pri- 
mitive sense,  signifies  an^  thinjg^  lifted  from 
the  ground : — tne  term  is  chiefly  used  to 
denote  an  infant  abandoned  by  some  person 
in  the  hwjhway : — ^in  the  language  of  the  law 
it  signifies  a  child  abandoned  by  those  to 
whom  it  properly  belongs,  from  a  fear  of 
poverty,  or  in  order  to  avoid  detection  in 
whoredom. — The  child  is  termed  Lakeet,  for 
this  reason,  that  it  is  eventually  lifted  from 
the  grouna,  wherefore  this  term  is  figura- 
tively applied,  even  to  the  property  which 
may  happen  to  be  found  upon  it.  The  person 
who  takes  up  the  foundling  is  termed  the 
Mooltakit,  or  taker-up. 

The  taking  up  of  a  foundling  is  laudable, 
and  (in  some  cases)  incumbent. — The  taking 
up  of  a  foundling  is  laudable  and  generous, 
as  it  may  tend  to  preserve  his  life.  This  is 
where  the  finder  sees  no  immediate  reason  to 
suppose  that  if  the  child  be  not  taken  up  it 
may  perish  ; — but  where  he  sees  reason  to  ap- 
prehend that  it  may  otherwise  perish,  the 
taking  of  it  up  is  incumbent. 

A  foundling  is  free, — A  roTnn)LiNG  is  free; 
because  freedom  is  a  quality  originally  inhe- 
rent in  MAN ;  and  the  Mussulman  territory, 
in  which  the  infant  is  found,  is  a  territory  of 
freemen,  whence  it  is  also  free :  moreover, 
freemen,  in  a  Mussulman  territory,  abound 
more  than  slaves,  whence  the  foundling  is 
free,  as  the  smaller  number  is  a  dependant 
of  the  greater. 

And  is  maintained  by  the  State, — The 
mainteuance  of  a  foundling  is  to  be  defrayed 
from  the  public  treasury;  because  it  is  so 
recorded  from  Omar ;  and  also,  because, 
where  the  foundling  dies  without  heirs,  his 
estate  goes  to  the  public  treasury;  and  as 
that  is  the  property  of  the  Mussulman  com- 
munity, his  maintenance  must  be  famished 


from  this  property,  since  as  the  advantage 
results  to  the  community,  the  loss  also  falls 
upon  the  community  ; — whence  it  is  that  the 
Deyit,  or  fine  of  blood,  is  due  from  the  public 
treasury,  where  a  foundling  commits  man- 
slaughter. 

A  foundling  owes  nothing  to  his  Mooltakit 
for  subsistence  unhss  he  furnish  it  by  order  of 
the  magistrate, — The  Mooltakit  is  not  to  ex- 
act any  return  from  the  foundling  on  aecount 
of  his  maintenance,  since  in  maintaining  him 
he  acts  gratuitously,  as  he  has  no  authority 
over  him  : — he  therefore  cannot  exact  any  re- 
turn frt)m  the  foundling, — except  where  he 
has  furnished  him  maintenance  by  order  of  the 
magistrate,  in  which  case  this  maintenance 
is  a  debt  upon  the  foundling,  because,  the 
magistrate's  authority  being  absolute,  he  is 
empowered  to  exact  the  return  from  the 
foundling. 

No  person  can  take  a  foundling  from  his 
Mooltakit  but  by  virtue  of  a  claim  of  parent- 
age, — Ir  any  person  take  up  a  foundling,  no 
other  i)erson  is  at  liberty  to  take  the  found- 
ling from  him,  because  the  right  of  charge  of 
the  foundling  is  established  in  him,  as  he 
first  laid  hands  upon  it. — If,  however,  any 
person  claim  the  foundling,  saying,  **  This  is 
my  child,"  the  claimant's  declaration  is  cre- 
dited on  a  principle  of  benevolence.  This  is 
where  the  Mooltakit  does  not  advance  any 
claim  of  parentage  :  but  if  the  Mooltakit  also 
make  a  claim,  saying,  **  This  is  my  child," 
he  has  the  preference,  because  both  parties 
are  upon  an  equal  footing  with  resnect  to 
their  claim ;  but  one  of  them,  namely,  the 
Mooltakit,  is  in  immediate  possession,  and  is 
therefore  preferred  to  the  other.  Analogy 
would  require  that  the  declaration  of  the 
claimant  be  not  credited,  because  in  conse- 
ouence  of  it  the  right  of  the  Mooltiddt  is 
destroyed :  but  the  reason  for  a  more  favour- 
able construction  of  the  law  in  this  particular 
is  that  the  claim  of  the  plaintiff  is  a  declara- 
tion upon  a  point  which  is  advantageous  to 
the  intant,  as  he  thereby  obtains  the  honour 
of  an  avowed  parentage,  and  the^  disgrace  of 
a  want  of  parentage  is  by  the  claim  removed 
from  him.  Some  have  asserted  that  the  de- 
claration in  question  is  valid  only  with 
respect  to  the  establishment  of  parentage, 
but  not  with  respect  to  the  destruction  of 
the  Mooltakit's  right  of  possession ; — and 
some,  again,  say  that  upon  the  parentage 
being  established,  the  MooltakitV  right  of 
possession  is  destroyed,  because  one  conse- 
quence of  an  establishment  of  parentage  is 
tnat  the  father  has  a  preference,  in  the  cluu-ge 
of  his  child,  over  all  others. 

A  MooUakit*s  claim  of  parentage  fcith 
respect  to  his  foundling  is  admitted, — If  a 
Mooltakit  declare  his  foundling  to  be  his 
own  child,  after  having  already  declared  it 
to  be  a  foundling,  some  say  that  his  declara- 
tion is  valid,  both  from  analogy,  and  also  on 
a  principle  of  benevolence,  because  his  oLum 
respects  a  thing  already  in  his  hands,  and  is 
uncontroverted, — nor  is  any  other  person's 
light  thereby  destroyed.   The  better  opinion. 
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however,  is  that  his  claim  is  valid  only  on 
a  priii<dple  of  benevolence,  and  not  from 
analoer*  because  the  Mooltakit  contradicts 
hnnael}',  as  he  at  first  declared  the  child  to  be 
a  foandlinR,  and  afterwards  avers  it  to  be 
his  own  child ; — and  the  reason  for  a  more 
isTourable  oonstmction  is  that  the  contra- 
dictioii  respects  a  thing  of  a  concealed  nature, 
Bnee  it  is  possible  that  this  child  may  have 
been  bom  of  his  wife,  without  his  knowledge, 
and  that  be  afterwards  comes  to  a  knowledge 
of  the  circumstance. 

Case  of  a  claim  of  parentaae  made  hy  two 
persons. — If  two  persons  advance  a  claim 
tt>gether.  each  asserting — *'  the  foundling  in 
the  hands  of  such  a  person  is  my  child,"  and 
one  of  them  point  out  a  particular  mark  upon 
the  foundling's  body,  and  not  the  other,  the 
foondlini^  is  adjudged  to  him,  because  a])- 
psrent  circumstances  bear  testimony  in  his 
uvoor«  as  the  mark  corresponds  with  his  de- 
claration.   But  if  neither  of  them  point  out 
aav  particular  mark,  the  foundling  is  ad- 
isdffed  to  both  of  them,  because  they  arc 
both   apon  a   footing  with   respect  to  the 

Knnd  of  their  claim.  If  one  of  them, 
rever,  lay  his  claim  first  [that  is.  before 
the  other],  the  foundling  is  adjudged  to  him 
beeanae  ms  right  is  established^  at  a  time 
vhen  no  i>er8on  controverted  it; — except 
iriieie  the  other  brings  evidence,  as  evidence 
h  more  powerful  than  a  simple  claim. 

A  foundling  discovered  by  a  Zimmee  in  a 
Mussulman  territory  is  a  Mussulman. — If  a 
foondling  be  taken  up  in  a  Mussulman  citj 
or  Tillage,  and  a  Zimmee  claim  it  as  his 
cbild,  the  parentajsre  is  established  in  the 
Zimmee,  but  the  child  is  a  Mussulman.  This 
nrooeeds  upon  a  favourable  construction ; 
Decause  the  claim  of  the  Zimmee  involves 
two  points,  I.  a  declaration  of  parentage, 
which  is  advantageous  to  tlie  child, — II.  a 
dutruction  of  the  Islamism  established  from 
the  circumstance  of  the  child  beiug  found  in 
a  Mussulman  territory,  which  is  injurious  to 
the  child ;  and  his  claim  is  admitted  so  far  as 
it  is  advantageous  to  the  child,  but  not  so  far 
as  to  be  injurious  to  him. 

And  if  in  a  Zimmee  territory^  he  is  a 
Zimmee. — If,  however,  the  child  be  found 
in  a  city  or  village  of  the  Zimmecs,  or  in  a 
church  or  synagogue,  it  is  a  Zimmee.  This 
la«t  opinion  is  universal  (that  is  to  say,  is 
unanimously  admitted^  where  the  foundling 
is  taken  up,  in  those  places,  by  a  Zimmee  : — 
but  if  a  foundlinsr  bo  takea  up  in  any  of 
those  places  by  a  Mussulman,  or  if  a  Zimmee 
take  up  a  foundling  in  any  Mussulman  place, 
there  is  a  difference  of  opinion  ;  for  it  is  suid 
in  the  Mabsoot,  treating  of  foundlings,  that 
in  this  ease  the  place  is  regarded,  and  not 
the  Mooltakit  or  taker-up  of  the  foundling ; 
— that  is,  if  it  be  found  in  a  Mussulman 
place,  the  foundling  is  a  Mussulman,  and  if 
not,  it  is  a  Zimmee,  whether  it  be  taken  up 
by  a  Mussulman  or  an  infidel :  and  the  rL>ason 
is  this,  that  the  foundling  has  been  first  dis- 
oovered  in  that  place.  In  some  copies  of  the 
book  of  claims  from  the  Mabsoot  it  is  said 


that  in  this  case  regard  is  had  to  the  Mool- 
takit ; — that  is,  if  a  Mussulman  have  taken 
up  the  foundling,  it  is  a  Mussulman,  and  if  a 
Zimmee  have  taken  it  up  it  is  a  Zimmee— 
(and  the  same  is  mentioned  by  Ibn  Simaia 
from  Mohammed) :  and  the  reason  is  this, 
that  possession  is  more  powerful  than  place ; 
because,  if  parents  were  brought  as  captives, 
inith  their  infant  child  from  a  foreign  country 
into  the  Mussulman  territory,  the  infant  is 
an  infidel  in  conformity  with  the  state  of  the 
parents,  from  which  it  is  o-ident  that  posses- 
sion is  more  powerfid  than  place.  In  other 
copies  of  the  book  of  claims  it  is  said  that,  out 
of  tenderness  to  the  child,  regard  must  be 
invariably  had  to  Islam ;— in  other  words,  if 
the  child  be  found  in  a  place  belonging  to 
Zimmees,  and  be  there  taken  up  by  a  Mussul- 
man, it  is  a  Mussulman ;  and  if  it  be  taken 
up  by  a  Zimmee  in  a  Mussulman  place,  it  is 
in  this  case  also  a  Mussulman. 

A  foundling  cannot  he  claimed  as  a  slave. 
— If  any  person  lay  claim  to  a  foundling,  as 
being  his  slave,  his  claim  is  not  admitted, 
because  as  it  is  apparent  that  the  foundling 
is  free,  it  cannot  oe  supposed  a  slave  unless 
the  claimant  produce  evidence  to  prove  that 
it  belongs  to  him  as  such. 

A  slate's  claim  of  parentage  xcith  respect 
to  a  foundling  is  admitted;  hut  the  foundling 
w/r<'c.— Obskrve,  also,  that  if  a  slave  were 
to  claim  a  foundling,  saying,  "this  is  my 
child,"  the  parentage  is  established  in  him, 
because  this  is  advantageous :  the  foundling, 
however,  is  free,  because  the  child  of  a  man 
who  is  a  slave  is  free  when  bom  of  a  free 
woman,  and  it  is  a  slave  when  bom  of  a 
woman  who  is  a  slave  ;  concerning  the  child 
being  a  slave,  therefore,  there  is  a  doubt; 
and  hence  its  freedom,  which  is  shown  by 
apparent  circumstances,  cannot  be  destri)yed 
because  of  the  doubt.  A  freeman,  in  claim- 
ing a  foundling,  has  preference  to  a  slave, 
and  a  Mussulman  has  preference  to  a 
Zimmee,  because  the  claim  of  a  freeman  or 
of  a  Mussulman  is  most  advantageous  to  the 
infant. 

The  property  discovered  upon  a  foundling 
is  his  :  and  may  be  applied  to  his  use  upon 
the  authority  of  the  Aazee. — If  there  be  any 
property  upon  a  foundling  (such  as  bracelets, 
andf  so  forth),  such  property  belongs  to  the 
foundling,  because  apparent  circumstances 
argue  this :  and  in  tne  same  manner,  and 
for  the  same  reason,  if  there  be  any  property 
fastened  on  the  animal  upon  which  a  found- 
ling is  exposed,  such  property  also  belongs 
to  the  foundling.  The  Mooltakit,  moreover, 
must  ex])end  this  property  in  supplying  the 
wants  of  his  foundling,  upon  an  order  from 
the  Kazee,  because  no  person  is  known  as 
proprietor  of  it,  and  the  Kazee  has  authoritv 
to  expend  property  of  this  nature  upon  such 
an  object.  Some  say  that  the  Mooltakit  is 
at  liberty  to  exf>end  the  property  in  supply- 
ing the  wants  of  his  foundling,  without  any 
order  from  the  Kazee,  because  it  appears 
that  the  property  in  question  belongs  to  the 
foimdling ;  and  a  Mooltakit  is  authorized  to 


provide  subfflstence  for  hiB  fonndbng,  and 
to  purchase  mieh  arliclca  as  are  reiiuisito 
and  neccBsory  for  tim,  such  as  victualB  and 
clothing.  .  ,  -    ,      ji. 

A  MooHaka  cannot  contract  Aw  foundUM 
in  marriage.— It  ia  not  lawful  for  a  Mooltakit 
IflOoatractliiH  foundling  in  marriagi;,btGauBe; 
he  has  no  authority  for  so  doin?,  mnce  the 
reason  for  sach  authority  (namely,  relation- 
Bhip,  pro|>rietorahip,  or  sovereignty),  do  not 
eiist  in  him.  .  ,     j.  ■  ' 

If  or  per/irm  any  act$  m  reaped  to  his 
propeiiu  (mihout  attthor{ly).—ls  the  aame 
manner,  it  is  not  lavrt'ul  for  a  Mooltakit  to 

Brfonn  any  acts  reapcctins  the  property  of  | 
i  foundling,  analogous  to  the  reatriction 
upon  a  mother;— that  is.  a  mother  lias  a 
riffht  to  the  charge  of  her  infant  child,  but 
vet  b  not  at  liberty  lo  perform  any  b*M 
respecting  his  property;  and  a  Mooltakit 
stands  in  the  same  predicament.  The 
principle  upon  which  this  proceeds  is  that 
authority  to  act  with  respect  to  the  property 
of  an  infant  ia  established  with  a  view  to 
the  increase  of  that  property ;  and  this  le 
assured  only  by  two  ciroura  stance  a,  perfect 
discretion,  and  completo  aifection :  now  in 
each  of  the  persons  in  question,  only  one  ol  i 
these  qunlMies  eiists ;  for  a  mother,  although  | 
she  entertain  a  oomplete  affection  for  her 
child,  ia  deficient  in  point  of  discretion; 
and  a  Mooltakit.  although  he  be  passed 
of  perfect  discretion,  is  detieient  in  affection. 
But  he  may  take  powtaion  of  gifta.—lT  IB 
lawful  for  a  Mooltakit  t«  take  possession  ol 
any  thing  presented  to  his  foundling  as  a 
gift,  becausB  this  is  of  singular  advontagi 
tff  the  foundling;  and  for  this  reason  it  ik  ^ 
that  an  inlant  is  at  liberty-to  take  posseasion  , 
of  a.  gift,  where  he  has  attained  discretion  :  , 
and  ui  the  Hams  manner  the  mother  of  an  , 
infant,  or  her  executor,  are  at  liberty  bi.  j 
take  possession  of  any  gilt  presented  to  tt! 
infant. 

And  acnd  him  to  achnol.—A  Mooltakit  is 
at  liberty  to  aend  hia  foundling  to  school  for 
the  purpose  of  education,  Iwcause  this  cornea 
under  the  head  of  tuition  and  instruction, 
and  attention  to  hia  welfare. 

He  cannot  let  him  out  to  hire.— A  Mnoi- 
TAKIT  is  at  liberty  to  hire  out  his  foundlinfr- 
Our  author  remarks  that  this  is  recorded  b> 
Kadooree  in  his  oompcndium.  In  tho  ,Iaiu.i 
Sagheer  it  ia  said  that  it  is  not  lawful  for  ;, 
Mooltakit  to  hire  out  his  foimdhng;— anil 
this  ia  approved.  The  ground  upon  whicli 
the    report   of    Kadooree    proceeds    la  thiLt 


BOOK   XI. 

OF    L00KTA8,    OR   TROVES. 

Definition  of  J^mkta.—taosTJi  sigmfiea 
[ifoporty  which  a  person  finds  lying  upon  the 
.round,  and  takes  away  for  the  purpose  of 
r.reaen  ing  it,  in  the  manner  of  a  trust.  It 
19  proper  to  otserve  that  the  terms  Lakeet 
iiad  Lookta  have  an  affinity  with  respect  to 
tlieir  sense,  tho  diffcrenoe  between  them 
iieing  merely  this,  that  Lakeet  is  uied  with 
t^gard  to   the  human  species,  and  Lookta. 


lettingout  to  hire  is  one  mudcot  instruction 
The  reason  for  the  opposite  doctrine,  as  stattil 
in  the  Jama  Saghccr,  ia  that  a  Mooltakit  is 
not  at  liberty  to  turn  the  faculties  of  hia 
foundling  to  his  own  ndvantnge ;  he  is  thert- 
foro  in  the  same  situation  as  an  imcle :  con- 
trary to  the  case  of  a  motlier,  since  ahe  la  nt 
liberty  to  turn  the  faculties  of  her  child  In 
her  own  advantage,  as  shall  ho  hereaft  r 
demonstrated  in  treating  of  Abominations. 


with  regard  to  any  thing  else, 

A  trm-e  property  ia  at  a  Iruai  m  ««:  nunu* 
■if  thefiniUir.—k  Lookta,  or  Trove  property, 
ii,  considered  as  a  trust  in  the  hands  of  the 
Mooltakit  or  finder,  where  he  has  called  per- 
sons to  witness  that  "  he  takes  such  property 
ill  order  to  preserve  it,  and  that  he  will 
restore  it  to  the  proprietor," — because  this 
mode  of  taking  it  ia  authorized  by  the  law, 
:ind  is  even  the  moat  eligible  oondnct,*  ac- 
Lording  to  many  of  our  doctors.  This  is 
iifhere  there  is  no  apprehension  of  the  pro- 
perty being  damaged  or  destroyed  :  +— but 
where  that  is  to  be  apprehended,  the  taking 
iif  it  up  is  incumbent,  according  to  what  the 
laamed  in  the  law  have  remarked  upon  this 

mto  is  not  reaponaible  for  any  damage  it 
may  sustain  in  hu  hanilt. — Now  such  being 
the  case,  the  property  is  not  a  subject  ot 
responsibility :  that  is,  indemnifioation  for 
the  trove  property  ia  not  incumbent  upon  the 
linder,  where  it  happens  to  perish  in  hia 
liands :  and  in  the  same  manner,  the  &nder 
is  not  responsible  in  a  cose  where  himself 
:md  the  proprietor  both  agree  that  he  had 
taken  tiae  property  avowedly  "  for  the 
iiwner ; "   because  their    ^reement  in  this 

Gint  is  a  proof  with  respect  to  both  ;  and 
nee  the  declaration  of  the  proprietor  that 
■'  he  [the  finder]  had  taken  them  from  the 
<)wner,"  amounts  to  the  same  as  if  the  finder 
were  to  produce  evidence  that  he  had  taken 
them  for  the  owner. 

Unlets  he  avote  that  he  took  the  property 
with  a  riem  to  convert  it  to  his  otcn  um.— If, 
however,  the  finder  declare,  "  I  took  them 
for  myself,"  responsibility  is  inoombont  upon 
him  according  to  all  authorities,  beoansi^  he 
here  appears  to  have  taken  the  property  of 
another  without  that  other's  conaent,  and 
without  the  permtasion  of  the  law. 
'  The  finder  is  responsible  for  tht  trore,  if 
'  he  have  not  icifnesses  to  testify  that  he  look 
it  for  the  owner, — If  the  finder  should  not 
I  have  called  any  person  to  witneas,  at  the 
time  of  his  taking  the  property,  that  "  he 
j  took  it  for  the  owner,''  and  he  and  the  owner 
'  afterwards  difl'er  upon  this  point,  the  finder 

I  •  That  is  to  any,  the  taking  np  of  the 
property  is  permitted  by  the  law,  and  is 
even  more  eligible  than  suffering   it  to  re- 

'  inpin  whj.m  if.  ifl  fnnnd. 


e    of   its    not   being 
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[  took  it  for  the  owner/]— and  the 
yinff  this,— indemnification  is  due, 
to  Haneefti  and  Mohammed.  Aboo 
fm  that  indemnification  is  not  due, 
the  finder's  declaration  is  to  be 
s  appearances  testify  in  his  behalf, 
ia  probable  that  his  intention  was 
una  not  criminal.  The  argument 
a  and  Mohammed  is  that  the  finder 
Ly  acknowledged  the  fact  which  oc- 
iponnbilitv  (namely,  his  taking  the 
n  another),  and  a^rwards  pleads 
tanee  in  consequence  of  which  he  is 
d  from  responsibility,  by  declaring 
bad  taken  the  property  for  the 
2t  as  this  is  a  doubtful  plea,  he  is 
j^ed  from  responsibility :  ana  with 
what  is  urged  by  Aboo  Yoosaf, 

gearances  testify  in  the  finder's 
ey  reply  that  in  the  same  manner 
■ances  argue  that  the  finder  took 
rty  for  the  owner,  so  do  they  like- 
e  that  he  has  taken  them  for  him- 
t  is  probable  that  a  person  who 
acts  with  respect  to  property  does 
mself,  and  not  for  another;  and 
appearances  on  both  sides  lead  to 
conclusions,  they  are  on  both  sides 

re  is  sufficiently  witnessed  hy  the 
Mjication  of  it  to  the  bystand^frs. — 
'  people  to  witness  it  suffices  tbat 
r  say  to  the  bystanders  **  If  ye 
ny  one  seeking  for  this  trove  pro- 
rect  him  to  me;"  —  and  this, 
the  trove  property  consist  of  a 
tide,  or  of  numerous  articles,  be- 
the  term  Lookta  is  a  generic  noun, 
either  to  a  single  article,  or  to 
flferent  articles. 

under  ten  dirms  must  he  advertised 
iaySf  and  one  above  ten  dirms^  for 
If  the  trove  property  be  of  less 
n  ten  dirms,  it  behoves  the  finder 
se  it  for  some  days— (that  is,  for  so 
e  deems  expedient), — but  if  it  ex- 
lirms  in  value,  he  must  advertise  it 
ice  of  a  year.  The  compiler  of  the 
-emarks  that  this  is  one  opinion 
eefa.  Mohammed,  in  the  Mabsoot, 
1  that  the  finder  should  advertise  it 
ace  of  a  year,  whether  the  value  be 
mall  (and  such  is  also  the  opinion 
,  as  the  prophet  has  said  *  *  the  per- 
takes  up  a  trove  property  must 
it  for  a  year," — without  making 
ction  between  a  small  property  ana 
roperty.  The  reason  for  the  former 
I  that  the  fixing  it  at  the  space  of  a 
rred  respecting  a  trove  property  of 
of  one  hundred  deenars,  which  are 
.  thousand  dirms ;  now  ten  dirms, 
ig  above  that  sum,  are  the  same  as 
d  dirms  with  respi-ct  to  the  ampu- 
a  thief  s  hand,  or  the  legalizing  of 
1,*  whence  it  is  enjoined  to  adver- 

irms  is  the  smallest  dower  admitted 
je. 


tise  a  trove  property  for  a  year,  out  of 
caution ;  but  anything  short  of  ten  dirms 
does  not  resemble  a  thousand  dirms  with 
respect  to  any  of  those  particulars,  whence 
this  point  is  left  to  the  discretion  of  the 
finder  of  a  property  of  that  value.  Some 
allege  that  the  approved  opinion  is  that  there 
is  no  particular  space  of  tune,  this  being  left 
entirely  to  the  discretion  of  the  finder,  who 
must  advertise  the  trove  property  until  he 
see  reason  to  conclude  that  it  will  never  be 
called  for  by  the  owner,  and  must  then 
bestow  it  in  alms.  All  that  is  here  advanced 
proceeds  upon  a  supposition  that  the  trove 
property  is  of  a  lasting  and  unperishable 
nature :  but  if  it  be  of  a  perishable  nature, 
and  unfit  to  keep,  it  must  be  advertised  until 
it  is  in  danger  of  perishing,  and  must  then 
be  bestowed  in  alms.  It  is  proper  to  remark 
that  the  finder  must  make  advertisement  of 
the  trove  property  in  the  place  where  he 
found  it,  and  also  in  other  places  of  public 
resort,  as  by  advertising  it  in  such  places 
it  is  most  probable  that  the  owner  may  re- 
cover it. 

A  trove  of  an  insignificant  nature  may  be 
converted  by  the  finder  to  his  own  ttse, — If 
the  trove  property  be  of  such  a  nature  as  that 
it  is  known  that  the  owner  will  not  call  for  it 
(such  as  date-stones,  or  pomegranate  skins), 
it  is  the  same  as  if  the  owner  had  thrown  it 
away,  insomuch  that  it  is  lawful  to  use  it 
without  advertisement :  but  yet  it  still  con- 
tinues the  property  of  the  owner,*  as  transfer 
to  a  person  unknontn  is  not  valid.    . 

If  the  owner  do  not  in  due  time  appear,  the 
finder  may  either  bestow  the  property  in  alms, 
or  keep  it  for  the  owner. — If  the  finder  duly 
advertise  the  trove  property,  and  discover 
the  proprietor,  it  is  well :— but  if  he  cannot 
discover  him,  he  has  two  things  at  his  option ; 
— if  he  choose,  he  may  bestow  it  in  alms,  be- 
cause it  is  incumbent  to  restore  the  property 
to  the  owner  as  far  as  may  be  possible,  and 
this  is  to  be  effected  either  by  giving  the 
actual  property  to  the  owner,  where  he  is  dis- 
covered, or  by  bestowing  it  in  alms,  so  as  that 
a  return  for  it  (namely,  the  merit)  may  reach 
the  owner,  as  he  will  assent,  upon  hearing  of 
its  having  been  so  bestowed  :  or  if  the  finder 
choose,  he  may  continue  to  keep  the  property, 
in  hopes  of  discovering  the  owner  and  restor- 
ing it  to  him. 

Where  the  trove  has  been  bestowed  in  alms, 
the  owner  may  either  ratify  the  alms-gift. — 
If  the  tinder  of  a  trove  property  discover  the 
owner,  after  having  bestowed  it  in  alms,  the 
owner  has  two  things  at  his  option ;— if  he 
choose,  he  may  approve  of  ana  confirm  the 
charity,  in  which  ease  he  has  the  merit  of  it ; 
because,  although  the  finder  has  bestowed  it 
in  alms  by  permission  of  the  law,  yet  as  the 
owner  has  not  consented  to  his  so  doing,  the 
alms-gift  remains  suspended  upon  his  con- 
sent to  it :  as  the  pauper,  however,  becomes 

*  That  is  to  say,  although  it  be  lawful  for 
the  finder  to  use  it,  yet  the  owner  has  a  claim 
upon  him  for  the  value. 
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endowed  with  the  property  in  question  pre- 
vious to  his  consentf  it  does  not  remain  sus- 
pended upon  the  continuance  of  the  subject  * 
(contrary  to  a  case  of  sale  by  an  unauthorized 
person ;  in  other  words,  if  an  unauthorized 
person  execute  a  sale,  the  validity  of  it  de- 
pends upon  the  continuance  of  the  subject,t 
that  is,  of  the  article  sold,  because  the  pur- 
chaser does  not  become  endowed  with  it  until 
al'ter  consent) : 

Or  take  indemnification  from  the  finder, — 
Ob,  if  the  owner  choose,  he  may  take  an  in- 
demnification from  the  finder,  because  he  has 
bestowed  a  property  upon  the  poor  without 
consent  of  the  proprietor. 

Objection. — It  would  appear  that  indem- 
nification is  not  incumbent  upon  the  tinder, 
as  he  has  bestowed  the  property  in  alms,  with 
the  consent  of  the  law. 

Reply.— His  bestowing  it  in  alms,  with 
the  consent  of  the  law,  does  not  oopose  the 
obligation  of  responsibility,  in  behalf  of  the 
ri«:ht  of  the  owner ;  in  the  same  manner  as 
where  a  person  eats  the  property  of  another 
when  perishing  with  famine  ;  for  in  this  case 
he  owes  indemnification,  although  he  be  per- 
mitted by  the  law  to  eat  another's  property 
in  such  a  situation ;  and  so  also  in  the  case  in 
question. 

Or  from  thepauj>er  upon  whom  it  has  been 
so  bestowed, — Ob,  if  the  owner  choose,  he 
may  take  indemnification  from  the  pauper, 
where  the  trove  property  has  perished  in  his 
hands, — because  he  has  taken  possession  of 
the  property  of  another  person  without  his 
consent ; — 

Or^  if  still  existing,  may  claim  restitution 
of  1^.— Ob,  if  the  propertv  be  remaining  in 
the  hands  of  the  pauper,  tne  owner  may  take 
it  from  him,  as  he  tnus  recovers  his  actual 
property. 

Objection. — It  has  been  already  stated 
that  the  pauper  becomes  endowed  with  the 
property  previous  to  the  owner's  consent; 
whence  it  would  appear  that  the  owner  has 
no  right  to  restitution. 

Reply,— Establishment  of  property  does 
not  oppose  a  right  to  restitution ;  in  the  same 
manner  as  a  donor  is  at  liberty  to  resume  his 
gift,  although  the  donee  have  become  pro- 
prietor upon  taking  possession  of  it. 

Stray  animals  ought  to  he  secured  and  taken 
care  of  for  the  owner, — It  is  laudable  to 
secure  and  take  care  of  strayed  cattle  ;  such 
as  oxen,  goats,  or  camels.  Malik  and  Shafei 
maintain  that  where  a  person  finds  strayed 
camels  or  oxen  in  the  desert,:}:  it  is  most  eli- 


*  "  Upon  the  continuance  of  the  subject." 
That  is,  upon  the  continuance  of  the  property 
in  the  hands  of  either  the  donor  or  the  pro- 
prietor. 

t  That  is,  upon  the  continuance  of  the  pro- 

Eerty,  which  is  the  subject  of  the  sale,  in  the 
ands  of  the  owner. 

t  Arab.  Sihra.  This  is  the  term  applied  in 
general  to  the  extensive  and  barren  deserts 
of  Arabia ;  it  also  means  any  waste  or  unen- 
closed land. 


ffible   to  leave  them,  the  seizing  of  them 
being  abominable  : — and  concerning  the  se- 
curing of  strayed  horses  there  is  the  same 
difi'erence  of  opinion.  The  argument  of  Malik 
and  Shafei  is  that  illegality  is  originally  con- 
nected with  taking  the  property  of  another, 
which  is  not  allowable  except  where  there  is 
apprehension  of  its  perishing  if  it  be  not 
taken  :  but  where  a  trove  property  is  of  such 
a  nature  as  to  be  capable  of  repelling  beasts 
of  prey  (such  as  oxen,  who  may  re^  them 
with  tneir  horns,  or  camels  and  horses,  who 
may  repel  them  with  their  hoofs  or  their 
teethl,  there  is  little  apprehension  of  its 
perishing :  it  is  still  however  to  be  suspected 
that  it  will  perish,  and  hence  it  is  declared 
abominable  to  secure  it,  and  most  laudable  to 
leave  it.*    The  argument  of  our  doctors  is 
that  the  animals  in  question  are  trove  pro- 
perty, and  there  is  reason  to  apprehend  their 
perishing,  whence  it  is  laudable  to  secure 
and  advertise  them,  in  order  that  the  pro- 
perty may  be  preserved,  in  the  same  manner 
as  the  securing  of  strayed  goats  is  laudable 
according  to  aill. 

But  he  is  not  responsible  to  the  finder  for 
the  subsistence^  unless  it  be  furnished  by  order 
of  the  magistrate, — If,  moreover,  the  finder 
give  subsistence  to  troves  of  this  description 
without  authority  from  the  magistrate,  it  is 
a  gratuitous  act,  because  of  his  not  possessing 
any  authority :  but  if  he  give  subsistence  by 
order  of  the  magistrate,  it  is  a  debt  upon  the 
owner,  because  the  magistrate  is  endowed 
with  authority  over  the  property  of  an  ab- 
sentee, for  the  purpose  of  enaoling  him  to  act 
with  kindness  T  to  the  absentee  ;  and  the 
giving  of  subsistence  is  a  kindness  on  some 
occasions,  as  shall  be  demonstrated  elsewhere. 
Whoy  if  they  be  fit  for  hire,  must  direct 
them  to  be  hired  out  for  that  purpose. — If 
the  question  respecting  the  subsistence  of  the 
troves  be  brought  before  the  magistrate,  he 
must  inquire  into  the  particulars ;  and  if  the 
troves  be  capable  of  hire  (such  as  horses, 
camels,  or  oxen),  he  must  order  them  to  be 
hired  out,  and  subsisted  from  their  hire,  be- 
cause in  this  case  the  animals  continue  the 
property  of  the  owner  without  subjecting  him 
to  any  debt  (and  a  similar  judgment  must  be 
passed  with  respect  to  fugitive  slaves) : 

Or,  if  uf\fit,  to  be  sola,  and  the  piriee  re- 
tained for  the  owner, — But  if  th»  troves  be 
unfit  for  hire  (such  as  gpats  or  ihoep)»  and  it 
be  apprehended  that,  if  the  finder  were  to 
subsist  them,  the  subsistence  would  equal 
their  value,  tiie  magistrate  must  direct  them 
to  be  sold,  and  the  price  to  be  kept,  in  such  a 
majiner  that  the  troves  may  be  virtoaUy  pre- 


*  This  is  strange  reasoning :  it  may  per- 
haps have  some  reference  to  predestinaUon ; 
I.e.  as  those  animals  seem  dbstined  to 
perish,  it  is  impious  to  attempt  to  prevent 
this  destiny. 

t  By  the  term  kindness  is  here  and  else- 
where meant  a  due  attention  to  the  interest 
of  the  party  concerned. 
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lerred,  in  their  value,  because  the  preserva- 
ttoa  of  them  in  substance  is  impracticable. 

Umie9M  he  think  fit  to  order  them  a  subsist^ 
met^  which  i*  in  that  case  a  debt  upon  the 
4itner. — Jf,  however,  the  magistrate  deem  it 
fit  to  give  subsistence,  he  must  adjudge  sub- 
■rtence  to  be  given,  making  the  same  a  d^bt 
ipoa  the  owner  of  the  animals, — because  the 
■sffistrate  is  appointed  for  the  purpuse  of 
exercising  humanity  and  kindness ;  and  the 
aring  of  subsistence  is  a  kindness  both  to 
tW  owner  and  to  the  finder ;— to  the  owner, 
heonae  his  property  is  thus  preserved  to  him 
in  substance ;  and  to  the  finder,  because  the 
obsistenoe  he  furnishes  is  thus  made  a  debt 
ipon  the  owner. 

Bui  tubsigtence  must  not  be  ordered  for 
worv  than  a  few  days, — The  learned  in  the 
law,  however,  have  said  that  the  magistrate 
is  to  issue  the  order  for  subsistence  only  for 
the  term  of  two  or  three  days,  in  hopes  that 
the  owner  may  appear;  and  that  if  the 
cwner  do  not  aopear,  he  must  then  order  the 
troves  to  be  sold,  because  to  afibrd  subsistence 
to  them  for  a  continuance  would  be  to  eradi- 
eate  the  property,  whence  there  would  be  no 
kindness  in  afturding  them  subsistence  for  a 
Isng  term  (that  is,  for  a  term  beyond  three 
dap). 

Abr  uniesa  the  finder  produce  evidence  in 
sroo/T  of  the  trore. — It  is  observed,  in  the 
Mmbaoot,  that  the  production  of  evidence  is 
Rquiaite, — ^that  is,  the  magistrate  is  not  to 
gife  an  order  for  subsiBting  the  animal,  ex- 
sept  where  the  finder  produces  evidence  to 
^ove  that  '*  such  an  animal  is  a  trove  ; "  and 
this  is  approved,  because  it  is  possible  that  he 
may  have  obtained  possession  of  the  animal 
by  usurpation,  and  in  a  case  of  usurpation 
tiw*  magistrate  does  not  give  an  order  for  sub- 
sistence, but  directs  the  thing  usurped  to  be 
restored  to  the  owner,  except  in  a  case  of 
deposit^  which  cannot  be  proved  without 
evidence  ;  the  production  of  evidence,  there- 
fore, is  essentially  requisite,  in  order  that  the 
•etoal  state  of  the  case  may  be  asciTtaincd. 

Objection. — Evidence  i»  not  admissible 
vithout  an  adversary;  and  in  the  case  in 
question  there  is  no  adversary ; — how,  there- 
ic-re,  can  evidence  be  admitted  ? 

Reply.— The  evidence,  in  the  present  case, 
is  Dot  required  for  the  purpose  of  a  judicial 
•i&eree,  so  as  to  make  the  existence  of  an 
idversary  a  nece^tsary  condition. 

If  the  finder  have  no  evidence,  the  order 
f'fT  9uhsiitence  must  be  conditioned  upon  the 
vrariti/  of  his  declaration, — If  the  finder 
ay,  ••  I  have  no  evidence  of  the  animal 
bemg  with  me  as  a  trove,"  still  as  it  is 
ipparent  that  it  is  a  trove,  the  magistrate 
most  sav,  "  Subsist  this  animal,  provided 
your  declaration  be  true  !  "  and  then,  if  the 
iinder's  declaration  be  true,  he  will  have  a 
claim  upon  the  owner  for  the  subsistence, 
bat  not  if  he  be  an  usurper. 

The  finder  has  no  claim  upon  the  otcner  for 
the  9ubiiistence,  unless  the  magistrate  eX' 
pressly  declare^  in  his  order ^  that  the  otcner 
is    responsible  for   the   same; — It  is   here 


necessarv  to  remark  that  what  is  advanced 
above,  that  **  the  magistrate  must  adjudge 
subsistence  to  be  given,  making  the  same 
a  debt  upon  the  owner  of  the  animals," 
plainly  implies  that  the  finder  wHl  have  no 
claim  upon  the  owner  for  such  subsistence, 
upon  his  appearing  at  a  time  when  the  trove 
has  not  yet  been  sold,  unless  the  magistrate, 
in  his  decree,  direct  that  "  he  shall  have 
such  a  claim  upon  him ;  '* — but  if  the  magis- 
trate should  not  thus  have  rendered  the 
subsistence  a  debt  upon  the  owner,  the  finder 
would  have  no  claim  upon  him  for  it : — this 
is  approved  doctrine.  Some  say  that  the 
finder  has  a  claim  upon  the  owner  for  the 
subsistence,  where  he  furnishes  it  by  order 
of  the  magistrate,  whether  the  magistrate 
may  have  explicitly  declared  the  same  to  be 
a  debt  upon  the  owner  or  not. 

Jiut  he  may  detain  the  trove  from  the  owner 
until  he  be  paid  for  the  subsistence ; — Upow 
the  owner  appearing,  the  finder  is  at  liberty 
to  detain  the  trove,  until  he  pav  him  for  the 
subsistence ;  because  the  finder  nas  preserved 
the  trove,  and  kept  it  alive,  by  subsisting  it. 
The  case  is  therefore  the  same  as  if  the  owner 
had  obtained  his  right  of  property  through 
the  finder;  and  consequently  the  trove  re- 
sembles an  article  of  sale;  that  is,  in  the 
same  manner  as  the  seller  is  entitled  to 
detain  the  article  sold  until  the  purchaser 
produce  the  price,  so  also,  the  finder  is 
entitled  to  detain  the  trove  until  the  owner 
produce  an  equivalent  for  the  subsistence. 
The  finder,  moreover,  resembles  a  person 
who  apprehends  and  brings  back  a  fugitive 
slave,  that  is,  in  the  same  manner  as  that 
person  is  entitled  to  detain  the  slave  on 
account  of  a  recompense  (since  it  may  be 
said  that  he  has  preserved  him),  so  also,  the 
tiuder  is  at  liberty  to  detain  the  trove  on 
account  of  the  subsistence  to  be  atfbrded  to 
it,  since  he  has  thus  preserved  it  alive. 

If  however^  the  trove  perish  in  the  finder  s 
possession^  after  detention,  he  has  no  claim^ 
—It  is  to  be  observtd  that  the  debt  for  sub- 
sistence is  not  extinguished  by  the  circum- 
stance of  the  trove  perishing  in  the  hands 
of  the  finder,  before  his  det^'ution  of  it :  but 
it  is  extinguished  by  the  trove  perishing  in 
his  hands  after  detention,  because  by  deten- 
tion it  is  placed  in  the  same  state  as  a  ph  dge, 
and  as  debt  is  extinguished  by  the  destruc- 
tion of  the  pledge,  so  m  the  same  manner  the 
debt  for  subsistence  is  extinguished  by  the 
trove  perishing  after  dftrntion. 

Troves  of  unlawful  articles  are  to  be  adver- 
tised and  (iisposed  of  in  the  same  manner  as 
those  of  lawful  articles. — Tkoves  of  lawful 
articles  and  of  unlawful  are  the  same,  in 
this  respect,  that  the  finder  is  to  advertise 
them  for  a  3rear.  Shafei  contends  that  an 
unlawful  article  is  to  be  advertised  until 
the  owner  appear,  because  the  prophet  has 
declared  **  A  trove  of  a  forbidden  thing  is 
not  lawful  to  any  but  the  moonsuid"  (uiat 
is,  the  claimant  or  the  owner) :  and  it  thus 
appearing  that  the  trove  is  unlawful  to  any 
except  the  owner,  it  is  indispensable  that 
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the  finder  advertise  it  until  the  owner  ap- 
pear, and  he  restore  it  to  him ;  fur  it  must 
not  be  bestowed  in  alms.    The  arguments  of 
our  doctors  upon  this  point  are  twofold: — 
FiKST,  the  prophet  has  said,  '*  Advertise  the 
trove  by  its  marks/  and  then  oontiuue  to 
advertise  it  for  a  year,"  in  which  no  distinc- 
tion is  made  between  a  lawful  article  and  an 
unlawful :— Secondly,  the  unlawful  article 
in  question  is  a  trove;   and  if,  after  the 
expiration  of  the  term  of  advertisement,  it 
be  bestpwed  in  alms,  the  owner's  right  of 
property  in  it  still  continues  in  force  ;t  and 
sucn  being  the  case,  the  tinder  may  biestow 
it  in  alms,  after  the  expiration  of  the  term 
aforesaid,  in  the  same  manner  as  any  other 
troves.  —With  respect  to  the  saying  quoted 
by  Shafei,  the  explanation  of  it  is.  that  a 
trove  of  a  forbidden  thing  is  lawful  only  to 
the  Moonshid  (that  is,  to  thd  advertiser,  or 
person  who  makes  notification  of  it),  and 
that  it  is  not  lawful  for  any  person  to  take  it 
for  his  own  use.{    A  trove  of  a  forbidden 
thing  is  particularly  adverted  to  in  this  say- 
ing, because  such  a  trove  must  be  adver- 
tised, although  it  appear  to  be  the  property 
of  strangers  (who  are  continually  passing 
through  the  country),  and  if  it  were  not  for 
such  an  injunction,  people  might  apprehend 
that,  as  being  the  property  of  strangers  who 
will  probably  never  return  to  demand  it,  the 
advertising  is  useless. 

The  claimant  of  a  trove  must  prove  his 
right  by  evidence ;  but  it  may  be  delivered  to 
him  upon  his  describina  the  tokens  of  it :  in 
this  cascj  however^  the  magistrate  cannot 
compel  a  surrender. — Ip  a  person  appear, 
and  lay  claim  to  a  trove,  it  is  not  to  be  given 
to  him  until  he  produce  evidence.  If,  now- 
ever,  the  claimant  describe  the  tokens  of  the 
trove,  by  mentioning  the  weight  of  the  dirms 
(for  instance),  or  the  purse  in  which  they 
are  contained,  and  its  tying,  it  may  be  law- 
fully given  to  him:  but  the  magistrate  is 
not  to  use  any  compulsion  upon  this  point. 
Malik  and  Shafei  allege  that  the  magistrate 
may  compel  the  finder  to  give  up  the  trove  ; 
because  he  merely  disputes  with  the  claimant 
the  possession  of  the  trove,  and  not  the  right 
of  property  in  it;  and  such  being  the  case,  a 
description  of  the  tokens  is  made  a  con- 
dition as  the  parties  dispute  concerning  the 
possession,  but  the  production  of  evidence 
IS  not  made  a  condition,  as  they  do  not 
dispute  concerning  the  right  of  property. 


•  Literally,  "  advertise  the  bag  or  ptjbse 
containing  the  truve,  and  its  tying,  and  then 
advertise  the  trove  for  a  tear.** 

t  As  he  still  has  a  claim  of  restitution, 
(See  p.  210). 

X  The  difierence  here  turns  solely  upon 
the  sense  in  which  the  term  Moonshid  is  to 
be  taken.  Moonshid  literally  signifies  a 
person  who  points  to  the  place  where  any 
thing  is  lost, — a  description  which  applies 
equsQly  to  the  loser  or  the  finder,  bhafei 
takes  it  in  the  former  sense,  and  Haneefa  in 
the  latter. 


The    argument    of    our    doctors    is    that 
possession  or  seisin  is  a  right  which  may 
oe  desirable,  in  the  same  manner  as  actual 
property  in  a  thing,  wherefore  no    person 
IS  entitled  to  claim  the  possession  of  it  but 
through  proof,  that  is,  through  evidence, 
in  the  same  manner  as  no  one  is  entitled  to 
claim  the  property  in  it,  but  through  evi- 
dence ; — but  yet  it  is  lawful  for  the  mider  to 
surrender  the  trove  to  the  clidmant,  upon  his 
describing  the  tokens,  because  the  prophet 
has  said,  *'  If  the  owner  appear,  and  oescribe 
the  thing  which  contains  tne  trove,  and  the 
quantity  of  the  contents,  let  the  finder  sur- 
render it  to  him ;  *' — that  is,  it  is  allowable  to 
surrender  it  to  him ;  for  the  ordinance  here 
is  merely  of  a  permissive  nature,  since  it 
appears,  in  the  Hadees  Mashhoor,  that  the 
claimant  must  produce  evidence,  and  the 
defendant  must  swear. — which  evinces  that 
the  command  contained  in  this  saying  is  of  a 
permissive  and  not  of  an  injunctive  nature, 
otherwise  it  would  not  be  incumbent  upon 
the  claimant  to  produce  evidence. 

The  finder  surrendering  a  trove  upon  «fe- 
scription  of  the  tokens^  without  evidence^ 
must  take  security  from  the  claimant, — 
Wheit  the  claimant  describes  the  tokens  of 
the  trove,  without  pn^ucing  evidence,  and 
the  finder  surrenders  it  to  him,  it  is  incum- 
bent on  the  finder  to  tidce  security  from  him 
out  of  caution  ;*  and  concerning  this  point 
there  is  no  difierence  of  opinion  (aocording 
to  the  Kawayet  Saheeh)  Decause  here  the 
finder  requires  the  security  for  himself. t 
This  is  contrary  to  the  case  of  security  re- 
quired in  behalf  of  an  absentee  heir ; — that 
IS,  where  the  Kazee  distributes  the  effects  of 
a  person  deceased  among  such  of  his  heirs  as 
are  presentj—in  this  case  there  is  a  difference 
of  opinion  concerning  his  requiring  security 
of  the  present  heirs,  in  behalf  of  an  absent 
heir,  provided  such  should  hereafter  appear — 
for,  according  to  Haneefa.  security  ia  not 
required  in  behalf  of  the  absentee  heir,  but 
according  to  the  two  disciples  seoority  is  so 
reouired. 

The  finder  is  not  to  be  compelled  to  surren- 
der the  trove,  although  he  aeknowledae  the 
right  of  the  claimant. — If  any  person  claim  a 
trove,  and  the  finder  verify  his  olaim,  yet 
some  say  that  the  Kazee  must  not  compel 
him  to  surrender  the  trove : — similar  to  the 
case  of  an  agent  empowcM  to  take  posses- 
sion of  a  deposit ;  in  other  words,  if  any  per- 
son plead  that  '*  he  is  an  agentempowered  to 
take  possession  of  a  deposit  from  such  a 
person,"  and  the  trustee  verify  his  declara- 
tion, yet  he  is  not  compelled  to  snnender  the 
deposit  to  the  agent ;  and  so  here  likewise. 
Some,  on  the  contrary,  say  that  compulsion 

*  Lest  another  person  should  afterwards 
appear,  and  prove  the  trove  to  belong  to 
him,  by  evidence. 

t  He  takes  the  security  in  his  own  behalf, 
and  not  in  behalf  of  any  future  possible 
claimant,  who,  if  he  shoma  appear,  iuui  re- 
course to  him  lor  xestitation. 
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■ay  be  used,  beoaose  in  the  case  in  question, 
diie  owner  is  a  person  unknown,  whereas,  in 
tlM  ease  of  a  deposit,  the  owner  of  the  deposit 
B  a  peraon  who  is  known,  whence  the  pos- 
KMOr  eannot  be  compelled  to  surrender  it  to 
the  agent,  he  not  being  the  owner. 

A  troce  canHoi  be  bestowed  in  ahns  upon  a 
riek  permm. — The  finder  must  not  bestow  tiie 
tarore  in  alms  upon  a  rich  person,  because  the 
fvophet  baa  said,  '*If  no  owner  of  a  trove 
fiayeity  appear,  bsstow  it  in  alms  ;"— and 
It  IB  not  lawfid  to  bestow  alms  upon  an 
mlent  person ;  a  trove,  therefore,  resembles 

Nor  can  the  finder  (if  rich)  lawfully  con- 
it  to  hi$  own  use. — If  the  finder  be  in 
spmlent  ciroumstances,  it  is  not  lawful  for 
km  to  derive  any  advantage  from  the  trove. 
ghafei  affirms  that  this  is  lawful,  because  the 
nyphet  said  to  Tewabee,  who  had  found  an 
hundred  deenars,  **  If  the  owner  come,  sur- 
noder^  the  tzove  to  him ;  but  if  not,  make 
aw  of  it ; " — and  yet  Yewabec  was  in  opulent 
drenmstanees.  Moreover,  the  use-  of  the 
trove  is  allowed  to  the  finder,  where  he 
happens  to  be  in  indigent  circumstances, 
oeljr  in  order  that  this  permission  may  be  a 
to  him  to  take  up  the  trove,  in  such  a 
that  it  may  be  preserved ;  in  other 
w^.»^  tbe  finder,  in  hope  of  this  advantage. 
will  take  np  the  trove  from  the  ground,  ana 
it  will  thus  be  preserved  from  perishinf^. 
Hour*  the  poor  and  the  rich  are  both  alike  m 
this  particular ;  and  consequently,  the  finder 
who  is  rich  may  lawfully  convert  it  to  his 
own  use,  in  the  same  manner  as  one  who  is 
poor.  The  argument  of  our  doctors  is  that  a 
trove  is  the  property  of  another,  and  hence  it 
is  not  allowable  to  derive  an  advantage  from 
it  without  his  pormissioii,  because  the  ])as- 
lages  in  the  sacred  writings  which  prohibit 
the  enjoyment  of  another's  property  are 
fenerally  expressed. — The  use,  moreover,  is 
permitted  to  the  poor  (contrary  to  what 
analogy  would  suggest),  in  consequence  of 


own  use  by  permission  of  the  Imam ;  and  the 
use  of  a  trove,  by  permission  of  the  Imam,  is 
lawfuL 

The  finder t  if  poor,  may  convert  the  trove 
to  his  own  use,  or,  if  rich,  tnau  bestow  it  upon 
his  poor  relation. — If  the  finder  of  a  trove  be 
poor,  he  need  not  hesitate  to  make  use  of  the 
trove,*  since  in  such  a  disposal  of  it  a  kind- 
ness is  performed  both  to  the  owner  and  to 
the  finder,  t  Upon  the  same  principle,  also, 
it  is  lawful  to  bestow  it  ux>on  any  other  poor 
person :  thus  if  the  finder  be  nch,  and  his 
parents,  children,  or  wives  poor,  he  may 
bestow  the  trove  in  alms  upon  them,  for  the 
reason  above  alleged. 


BOOK  XII. 


OF  IBBAK,  OB  THE  ABSCONDING  OF  SLAVES. 

[Slavery  being  abolished,  this  subject   has 
been  omitted. '\ 


BOOK  XIII. 


OF  MAFKOODS,  OR  MTSSING    PERSONS. 

Definition  of  Mafkood.—^\FKOOD,  in  its 
literal  sense,  means  lost  and  sought  after. 
In  the  language  of  the  law  it  signifies  a 
person  who  disappears,  and  of  whom  it  is  not 
known  whether  he  be  living  or  dead,  or 
where  he  resides. 

JJlten  a  person  disappears,  the  Kazee 
must  appoint  a  trustee  to  manage  his  affairs. 
—If  a  person  disappear,  and  it  be  not  known 
whether  he  be  dead  or  alive,  or  where  he 
resides,  the  Kazee  must  appoint  some  person 
to  look  after  his  property,  and  to  manage  his 
affairs,  and  maintain  his  ri>;:hts  ;  because  the 
Kazee  is  appointed  for  the  purpose  of  attend- 


the  saying  of  the  prophet  already  mentioned,   ing  to  the  interests  of  all  such  as  ore  unable 
and  of  the  opinion  of  all  the  doctors ;  ana  to  attend  to  their  own  concerns ;  and  as  a 


therefore,    an^   others    than    those    remain 

ander  the  original  predicament,  which  is  an 

inhibition  of  the  use. — With  respect  to  what 

Shafei  urges  (that  **  the  use  of  the  trove  is 

allowed  to  the  finder  where  he  happens  to  be 

in  indigent  cirourastances,  only  in  order  that 

this  permission  may  be  a  motive  to  him  to 

take  up  the  trove,  so  that  it  may  be  preserved, 

in  which  particular  the  rich  and  the  poor  are 

both  alike),'*  we  reply  that  this  reasoning  is 

not  admitted  ;   bi'eause  a  rich  person  may 

•ometimes  take  up  a  trove  from  the  ground 

under  the  idea  that  he  may  himself  possibly 

become  a  pauper  within  the  tiTm  prescribed 

for  advertising ;  and  a  poor  person,  on  the 

other  hand,  may  sometimes  no^^lect  to  take 

up  a  trove,  under  the  idea  that  he  may, 

possibly,  become  rich  within  that  term ;  what 

Shafei  ur^es,  therofore,  under  this  idea,  is 

DO  iirrouna  of  argument.^    With  respect  to 

the  instance  adduced  of  Yewalx^e,  it  is  to  be 

considered  that  he  converted  the  trove  to  his 


missing  person  is  of  this  description  (whence 
he  stands  in  the  same  predicament  ynih  an 
infant  or  an  idiot),  it  is  for  his  interest  to 
appoint  a  person  to  look  after  his  property 
and  manage  his  affairs. 

TMio  is  empowered  to  take  possession  of  all 
acquisitions  arising  to  him. — By  what  is  above 
stated,  that  **  the  person  appointed  by  the 
Kazee  shall  maintain  theri^-hts  of  the  missing 
person,'*  is  meant  that  this  person  shall  take 
possession  of  all  aofjuisitious  arising  to  the 
missing  person  from  his  tenements,  lands,  or 
efiects,  and  also  of  such  debts  as  are  acknow- 
ledged by  his  debtors  ;— and  that  he  shall  also 
prosecute  for  debts  owing  in  consequence  of 


•  After  having  duly  advertised  it,  as  before 
directed. 

t  Because  the  finder  thus  obtains  a  reli«'f 
from  his  wants,  and  the  owner  has  the  merit 
of  the  charity. 
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oontracts  entered  into  by  himself*  and  which 
are  disputed  by  the  debtor,  as  the  ri/^hts  of 
the  contract  appertain  to  him,  he  being*  the 
contractor. 

But  cannot  prosecute  for  disputed  debts, 
or  deposits. — But  ho  is  not  to  prosecute  on 
account  of  debto  owinfr  in  consecjuence  of  any 
contract  entered  into  by  the  missing  person, 
and  which  are  disputed  by  the  debtors  ;  nor 
can  he  prosecute  for  the  missing^  person^s 
share  in  lands  or  effects,  in  the  hands  of  a 
third  person,  who  disputes  the  same ;  because 
he  is  neither  the  principal,  nor  the  deputy  of 
the  principal,  being  no  more  than  merely  an 
afrent  fur  seisin  on  the  part  of  the  Kazee, 
wno  is  not  empowered  to  prosecute,  accord- 
ing to  the  united  opinion  of  our  three  doctors  ; 
— for  their  only  difference  of  opinion  is  with 
respect  to  an  agent  for  seisin  appointed  by 
the  proprietor  himself,  in  a  case  of  debt, 
whom  Haneefa  holds  to  be  empowered  to 
prosecute,  whereas  the  two  disciples  denj 
nim  this  newer. — The  reason  of  this  is  that  if 
it  were  lawful  for  the  Kazee's  agent  for 
seisin  to  prosecute,  and  he  were  to  prosecute 
accordingly,  and  the  debtor  to  produce  evi- 
dence proving  that  the  missin^^  person  had 
already  received  the  debt,  or  discharged  it, 
the  Kuzee  must  necessarily  pass  a  decree 
accordingly,  and  this  would  be  a  decree 
against  an  absentee,  which  is  unlawful. — 
It  is  not  lawful  for  him,  therefore,  to  prose- 
cute, except  where  the  Kazee  is  of  opinion 
(witn  the  sect  of  Shafei),  that  it  is  lawful  to 

5 ass  a  decree  against  an  absentee,  and  he 
irects  accordingly,  in  which  case  it  is 
lawful,  because  a  decree  is  of  force  where  it 
is  passed  in  any  case  concerning  which  there 
is  a  difference  of  opinion.! 

Objection. — The  point  upon  which  the 
difference  of  opinion  rests,  on  the  present 
occasion,  is  the  decree  itself;  and  hence  the 
case  requires  that  the  validity  of  the  decree 
be  suspended  upon  the  warranty  of  another 

Kazee. t 

Reply. — The  decree  itself  is  not  what  the 
difference  of  opinion  rests  upon  in  the 
present  instance,  but  the  cause  of  the  decree, 
namely,  the  evidence,  the  point  of  difi'erence 
being,  merely,  whether  evidence,  where 
there  is  no  actual  prosecutor,   amounts  to 


i 


*  On  behalf  of  the  Mafkood  or  missing 
person. 

t  That  is,  where  the  Kazee  may  happen  to 
dissent  in  opinion  from  the  Haneefite  doctors. 
The  Arabic  copy  simply  says  **  in  which  case 
it  is  lawful,  because  the  Kazee  is  a  person 
supposed  to  be  possessed  of  judgment  and 
learned  in  the  law."  ^  What  is  hero  ad- 
vanced affords  a  striking  instance  of  the 
power  of  a  Kazee,  and  the  latitude  allowed 
to  him  in  passing  his  decrees. 

X  Because  this  Kazee  being  himself  a 
lepresentative  of  the  Mafkood,  or  missing 
person,  and  consequently  a  party  concerned 
m  -Uie  decree,  cannot  carry  it  into  effect, 
without  Buoh  authority. 


proof  ? — and  where  the  Kazee  is  of  opinion 
that  the  evidence  aniounts  to  proof,  and 
directs  accordingly,  his  decree  is  legal  and 
valid. 

2'Atf  missing  person^ s  perishable  effects 
must  be  sold,— IX  is  to  be  observed  that,  if 
there  be,  among  the  effects  of  the  missing 
person,  articles  of  a  perishable  nature  (such 
as  fruit,  and  so  fortn)  the  Kazee  most  sell 
them ;  because,  as  the  preservation  of  them 
both  in  substance  and  in  effect  is  imprac- 
ticable, they  are  to  be  preserved  in  effect. 

But  not  those  lohicn  are  unperishdbU. — 
But  he  is  not  to  sell  any  articles  not  liable  to 
perish,  either  on  account  of  subsistence,  or 
for  any  other  purpose ;  because  the  Kazee  is 
invested  with  authority,  with  respect  to  an 
absentee,  for  the  conservation  of  his  property, 
and  hence  it  is  incumbent  upon  him  to  pre- 
serve it  in  substance  where  that  is  prac- 
ticable. 

Subsistence  must  be  afforded^  out  of  the 
effects,  to  the  parents  and  children  of  the 
missing  person  ;  and  to  all  others  who,  with- 
out a  decree,  were  entitled  to  it  during  his 
presence, — The  Kazee  is  to  give  subsistence 
to  the  wife  and  children  of  a  missing  person 
out  of  his  property.  This  rule  is  not  re- 
stricted to  his  immediate  children,  but 
extends  to  all  related  to  him  in  the  line  of 
patemitv,  such  as  the  father,  the  grand- 
father, the  son's  son,  and  so  forth  ;  for  it  is 
a  rule  that  every  person  entitled  to  a  sub- 
sistence from  the  property  of  the  missing 
person  whilst  he  was  present,  independent 
of  an  order  from  the  Kazee  (such  as  his 
infant  children,  and  adult  daughters,  or 
adult  sons  who  are  disabled)  must  in  his 
absence  be  furnished  with  a  subsistence,  out 
of  his  property,  by  the  Kazee :— but  to  those 
who,  whilst  the  missing  person  was  present, 
had  no  right  to  subsistence  independent  of 
an  order  from  the  Kazee  (such  as  brothers, 
sisters,  or  maternal  uncles  or  aunts),  no  sub- 
sistence is,  in  his  absence,  to  be  furnished  by 
the  Kazee,  because  these  are  entitled  to  a 
subsistence  only  through  a  decree,  and  a 
decree  against  an  absentee  is  illegal.  By 
the  property  of  the  missing  person,  as  here 
mentioned,  is  meant  money,  because  the 
right  of  the  above  persons  is  meat  and 
clothing,  and  where  those  are  not  to  be 
found  among  the  missing  person's  effects, 
there  is  a  necessity  for  the  Kuee  to  decree 
the  value ;  and  the  value  consists  of  cash . 
Bullion  (that  is,  uncoined  gold  and  silver)  is 
in  Uiis  respect  sublect  to  the  same  rule  with 
cash,  since  that  also  admits  of  being  given 
as  value,  in  the  same  manner  as  cash.  This 
is  where  the  Kazee  has  money  in  his  hands. 
Where  there  are  no  effects  in  the  Kazee' s 
hands,  he  may  furnish  the  subsistence  from 
debts,  or  deposits,  the  property  of  the  missing 
oerw/i,— If,  however,  there  be  no  money  m 
his  hands,  but  there  happen  to  be  some  in 
trust,  in  the  hands  of  another  person, —or  a 
debt  owing  from  some  other  person,  the 
Kazee  is  in  that  case  to  provide  the  subsis- 
tence fix>m  such  deposit  or  debt,  where  the 
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oiutee  or  debtor  acknowledges  the  deposit 
or  debt,  and  also  the  marriage  or  parentage. 
I1ii«  acknowledgment,  however,  is  neccs- 
lary  only  where  these  points  are  not  fully 
known  to  the  Kaxee;  for  if  they  be  fully 
known  to  him,  the  acknowledgment  is  not 
requisite. — If,  on  the  otlier  hand,  some  of 
these  points  be  known  (such  as  the  debt 
and  the  deposit),  and  others  unknown  (such 
u  the  marriage  or  the  parentage),  or  vice 
Tvn4,  in  this  case  the  acknowledgment  is 
leoiiifiite  with  respect  to  that  which  is 
uujiown :  this  is  approved.  If  the  trustee 
«r  debtor  furnish  the  subsistence  without  an 
order  from  the  Kazee,  the  trustee  is  respon- 
iible  for  such  disbursement,  and  the  debtor 
is  not  discharged  from  his  debt,  because  in 
so  doing  they  nave  not  paid  anything  either 
to  the  owner  or  to  his  representative  :  con- 
trary to  where  they  furnish  subsistence  by 
order  of  the  Kazee,  because  he  appears  as 
representative  of  the  owner. 

If  the  trustee  or  debtor  deny  the  deposit 
ir  debt,  U^ether  with   the   marriage  and 
parentage,  or  if  they  deny  the  mariiage  and 
parentage  only,  in  tnis  case  the  persons  en- 
titled to  subsistence  cannot  bo  admitted,  as 
plaintiffs,  to  prove  and  establish  those  points 
which  the  trustee  or  debtor  denies  ;  bc^cause 
a  claim  is  not  admitted,  unless  it  be  laid 
against  either  the  principal,  or  his  reprcsen- 
tative;    and  the  principal,  in  the   present 
instance,    is   absent;    and    the    debtor   or 
trustee  are  not  either  actually  or  virtually 
his  representatives : — they  evidently  arc  not 
actually  so,  because  he  has  not  constituted 
any  person  his  aeent ;  nor  are  they  virtually 
so,  l>ecau»e,  in  the  prosecution  of  the  plain- 
tifl's  claim  against  tlie  absentee,  the  speciH- 
cation  of  the  occasion  *  of  the  claim  is  no 
good  plea  for  the  establishment  of  liis  right 
(namely,  subsistence  from   the  pr«>i)irty  in 
the  debtor's  or  trustee's  hands), — since,  in 
the  same  manner  as  subsistence  is  due  trom 
that  prop*  rty,  it  is  also  due  from  any  other 
prupHrrty  belonging  to  the  missing  pcrs(in : — 
the  debtor  or  trustee  arc  therefore  not  vir- 
tually the  missing  person's  n^prosentatives. 

The  Kazfe  cannot  effect  a  separation  he- 
ftreen  a  missing  person  and  his  wife. — The 
Kazee  is  not  emjwwered  to  rftect  a  separa- 
tion between  a  nii>8ing  person  and  his  wife. 
Malik  maintains  that,  at  the  expiration  of 
four  years,  the  Kazee  may  pronounce  a  sepa- 
ration, after  which  the  wife  is  to  obser\'e  an 
fdit  of  four  mouths  and  ten  days,  sueh  being 
the  edit  of  widowhood,— and  she  may  then 
marry  whoi*ver  she  pleasis;  because  Omar 
thus  decreed  with  respect  to  a  person  who 
disapx)eared  from  Medina ;  and  also,  because 
a  missing  person,  by  his  absence,  obstructs 


the  woman's  jight: — the   Kazee,  therefore 
must  pronounce  a  separation  between  the 
parties  after  the  lapse  of  a  certain  time, 
t>ecausc  of  the  analogy  this  case  bears  to 
that  of  Aila,  or  of  impotence ; — that  is  to 
my  J  in  the  same  manner  as,  in  a  case  of  Aila, 
an  irreversible  divorce  takes  place  at  the  end 
of  four  months,*  on  account  of  the  hubband, 
by  Aila,  obstructing  his  wife's  right, — and  in 
the  same  manner  also  as,  in  a  case  of  impo- 
tence, the  Kazee  pronounces  a  separation  f 
at  the  end  of  the  year,  on  account  of  the 
husband  thus  obstructing  his  wife's  right, — 
so  likewise,  in  the  case  in  question,  the  Kazee 
must  pronounce  a  separation,  for  the  same 
reason : — and   the   case   of    absence    being 
equally   analogous   to   a  case  of  Aila  and 
of  impotence,  the  length  of  the  term  is  ad- 
justed with  a  regard  to  both,  by  adopting 
the  number  four  from  Aila,  and  the  tenn 
year  from  impotence,  so  as  to  make  practice 
m  this  particular  accord  in  the  same  manner 
with  the  other  two.    The  arguments  of  our 
doctors  upon  this  point  are  twofold. — Fiest, 
the  PKOPHET  once  declared,  with  respect  to 
the  wife  of  a  missing  jperson,  **  She  is  his 
wife  until  such  time  as  his  dkath  or  divobce 
shall  appear : "  and  Alec  also  said,  with  re- 
spect to  the  wife  of  a  Mafkood,  '*  She  is  a 
mourner,  wherefore  she  must  bepatitnt,  until 
she  be  perfectly  infonned  of  his  death,  or  of 
his  having  divorced  her."— Secondly,  the 
existence  of  the  marriage  is  notorious ;  and 
as  the  mere  disappearance  of  the  husband  is 
not  a  suiticient  cause  of  separation,  and  his 
death  be  a  matter  of  uncertainty,  it  follows 
that  the  marriage  cannot  be  dissolved,  because 
of  the  doubt.     With  respect  to  the  authority 
of  Omar,  as  cited  by  Malik,  we  reply  that  he 
afterwards  adopted  the  opinion  of  Alee. — As 
to  what    he  farther    ur^es    respecting    tho 
analogy  between  the  case  in  question,  and 
a  ease  of  ^Vila,  it  is  not  admitted ;  because 
Aila,  in  times  of  ignorance,  was  an  imme- 
diate divorce,  but  the  law  afterwards  con- 
stituted it  a  deliberate  divorce, J  and  hence 
it  is  that  Aila  occasions  a  separation.  {—  In 
the  same  manner  also,  the  analogy  urged  by 
him  between  the  case  in  question  and  a  case 
of  impotence  is  not  admitted  ;  because  where 
a  husband  disappears,  it  is  possible  that  he 
may  reappear,  whereas  it  is  not  po&sible  that 
an  impoti  nt  person  should  recover  his  virility, 
after  Lis  impotence  has  continued  for  above 
a  year. 

The  tnissinff  person  is  to  be  declared  a 
defunct: — WiiEN  one  hundred  and  twenty 
years  shall  have  elapsed,  from  the  dav  of  the 
missing  person's  birth,  he  is  to  be  declared 


•Meaning,  the  circumstance  of  **the  trustee 
or  debtor  ha\ing  property  belonging  to  the 
misMnir  person  in  his  handt*,*'  which  is  n(»t 
sdmitted  as  a  plea  on  behalf  of  the  plaintiff, 
since  his  subsistence  is  equally  due  from  any 
other  part  of  the  missing  person's  property. 


•Sec  vol.  I.  p.  100. 

tSee  vol.  1.  p.  126. 

JArab.  Talak  Mowjil,  meaning  a  divorce 
whieh  is  to  take  place  within  a  certain  time. 

§  That  is  to  say,  it  is  for  this  reason,  aiid 
not  because  of  the  husband  obstructing  his 
wife's  right,  as  supposed  by  Malik. 
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til- fu not. •—The  compiler  of  Hedaya  remarks 
that  llaMaa  has  related  this  as  an  opinion  of 
llanti'fa.  According  to  the  Zahir  Rawayet, 
this  )K>int  is  to  be  determined  by  the  decease 
of  the  co>evals  of  the  missin^r  person,  or  of 
his  equals— that  is,  those  who  are  known  to 
resemble  him  in  health  and  habits  of  body. 
It  is  recorded  from  Aboo  Voosaf  that  the  term 
is  one  hundred  years. — Some  of  the  learned, 
awn,  fix  it  at  ninety  years.  Analogy  re- 
quires that  the  term  should  not  bo  fixed  at 
any  particular  period,  such  as  one  hundred 
years,  or  ninety  years,  since  to  fix  a  time 
merely  ftx)m  judfnnent  or  opinion  is  illegal : 
but  jet  it  is  requisite  that  it  be  fixed  by  some 
8p<wific  standaiHi,  such  as  the  demise  of  the 
missing  person's  co-eyals,  because,  if  no 
criterion  whatever  were  established,  his 
decease  could  never  be  declared. 

At  the  end  of  ninety  years  from  his  birth, 
— The  benevolence  of  the  law,  however, 
suggests  that  the  term  be  fixed  at  ninety 
3rcars.  as  this  is  the  shortest  fixed  term  men- 
tionea,t  and  it  is  difficult  to  ascertain  any- 
thini^  respecting  the  circumstances  of  the 
missing  person's  co-cvals  or  equals. 

mien  his  wife  is  to  observe  an  edit  of 
widotchoo(L—\jvo^  the  death  of  the  missing 
person  being  duly  declared,  his  wife  must 
observe  her  edit  for  four  months  and  ten 
days  from  the  date  of  the  declaration,  such 
being  the  edit  of  widowhood : 

And  his  property  is  divided  among  his  livinq 
heirs. — And  his  proi)erty  is  to  be  dividea 
among  such  of  his  heirs  as  are  then  living : 
the  case,  therefore,  is  the  same  as  if  he  had 
actually  died  upon  the  instant  of  the  decla- 
ration, and  hence  any  person  who  died  pre- 
vious to  the  declaration  does  not  inherit  of 
him. 

A  missinff  persoji^s  right  of  inheritance 
from  a  rvlation  cannot  be  established  during 
his  disapiwa ranee. — If  the  relation  of  a  mis- 
sing person  die  during  his  disappearance, 
the  missing  person  is  not  an  heir,  because 
his  existence  at  the  time  is  established 
merely  from  circumstances,  as  having  been 
once  known,  and  consequently  accounted  to 
continue  so  long  as  nothini?  appears  to  the 
contrary.  Now  mere  circumstantial  evidence 
is  but  weak,  and  therefore  incapable  of  con- 
stituting proof  to  a  claim  (that  is,  to  the 
establishment  of  a  thint^  as  yet  unestab- 
lished),  although  it  constitute  proof  sufficient 
for  repulsion  (that  is  to  say,  to  prove  the 
continuance  of  a  thing  already  established). 
But  his  portion  is  held  in  suspense, — With 
respect  to  the  expression  **  the  missing  per- 
son is  not  an  heir,"  it  means  that,  whatever 
may  be  his  p>)rtion  of  inheritance,  he  does 
not  obtain  a  property  in  it,  but  it  is  held  in 
suspense  ;  because  bis  being  in  life  is  doubt- 


•  This  is  the  rule  in  the  Sonna.  The  com- 
jn\tsr  of  the  Ifedaya,  however,  has  fixed  it  at 
ninety  years,  as  appears  a  little  below. 

t  By  any  of  the  law  doctors  or  commen- 


ful;  and  this  is  a  suffinent  cause  of  sus- 
pense. 

And,  at  the  end  of  ninety  years  {if  he  do 
not  appear  in  the  interim),  is  divided  among 
the  ot/ier  A^irs.— If,  therefore,  he  afterwards 
appear  to  be  living,  it  goes  to  him ;  but  if 
there  be  no  evidence  oi  his  being  in  life 
when  ninety  years  have  elapsed^  his  portion, 
which  has  been  so  suspended,  is  then  to  be 
distributed  among  those  who  were  heirs  to 
the  original  proprietor  at  the  neriod  of  his 
demise,  as  in  tne  case  of  omoryos  in  the 
womb.    In  the  same  manner,  also,  if  a  per  - 
son  make  a  bequest  to  a  missing  person,  and 
the  testator  die.  the  bequest  does  not  take 
place,  but  is  held  in  suspense,  because  be- 
quest stands  upon  a  similar  footing  with 
inheritance. 

Disposal  of  inheritance  in  case  of  a  co- 
heir,— It  is  a  rule  that  if  there  be  another 
heir  beside  the  missing  person,  who  is  not 
entirely  precluded  by  the  missing  person, 
but  whose  right  is  diminished  by  his  inter- 
vention, this  heir  is  to  receive  that  which  is 
the  least  of  the  two  portions  of  inheritance, 
and  the  remainder  is  held  in  suspense.    If, 
on  the  other  hand,  there  be  another  heir,  who 
is  entirely  precluded  by  the  missing  person, 
no  part  of  the  inheritance  is  to  be  paid  to 
him,  but  the  whole  portion  of  inheritance 
must  be  held  in  suspense.    An  example,  in 
illustration  of  this  case,  is  as  follows : — A 
person  dies,  leaving  two  daughters,  and  a 
son  who  haB  disappeared ;  and  also  a  son's 
son,  and  a  son's  daughter ;  and  his  estate  is 
in  the  hands  of  a  stranger ;  and  the  above 
heirs,  and  the  stranger,  all  agree  that  the 
son  of  the  deceased  is  a  missing  person  ;  and 
the  two  daughters  demand  their  inheritance; 
in  which  case  they  are  paid  their  moiety  out 
of  the  deceased's  estate,  as  this  is  their  un- 
doubted share :  but  the  other  moiety,  which 
is  the  portion  of  the  missing  person,  is  held 
in  suspense,  and  no  part  or  it  paid  to  the 
son's  children,  because    they  are  entirely 
precluded  by  the  missing  person  if  he  be 
living,  and  are  therefore  not  entitled  to  re- 
ceive the  inheritance,  because  of  the  doubt ; 
and  this  remaining  moiety  is  not  to  be  taken 
out  of  the  hands  of  the  stranger,  unless  he 
be  discovered  in  some  dishonest  practices. — 
Apposite  to  the  example  of  the  missing  per- 
son is  the  case  of  a  fcetus  in  the  womb,  for 
whom   a   child's   inheritance   is  reserved, 
according  to  an  opinion  upon  which  decrees 
are  passed.    If,  also,  there  be  another  heir 
beside  the  fostus,  who  is  not  in  any  circum- 
stance precluded,  nor  his  portion  utered  by 
the  intervention  of  the  foetus,  his  complete 
portion  is  paid  to  him :  but  if  t^is  heir  be 
such  as  is  entirely  precluded  by  the  inter- 
vention of  the  foetus^  nothing  whatever  is 
paid  to  him.    Thus,  if  a  man  die,  leaving  a 
maternal  sister  and  a  pregnant  wife,  nothing 
whatever  is  paid  to  the  sister,  as  she  is 
entirely  precluded  from  inheritance  bv  the 
intervention  of  a  child«  whether  male  or 
female.    If,  on  the  other  hand,  t^e  heir  be 
one  whose  share  is  altered  by  the  interven- 
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of  the  fcBtos,  in  this  case  the  smaller 
tf  the  two  pOTtions  is  paid  to  him,  as  this 
nailer  ahmre  is  his  undoubted  rig:ht,  in  the 
•ae  Bumner  as  in  the  case  of  a  missing 
■ami.  For  instance,  a  man  dies,  and 
mwem  a  ranegnant  wife,  and  a  mother  who 
leknowleages  the  preflrnancy,  in  which  case 
the  wife  in  paid  an  eighth  and  the  mother  a 
■zfli ;  beoMise,  if  the  fuetus  be  born  alive, 
the  wife  wonld  reoeive  an  eighth,  and  the 
■other  a  lizth ;  but  if  it  be  not  born  alive, 
the  wife  would  receive  a  fourth,  and  the 
■other  a  third.  A  sixth  and  an  eighth 
OB  therefore  paid  immediately,  as  these 
are  their  portions  at  all  events. 


BOOK  XIV. 

OF   SHIRKAT,   OB  PARTNERSHIP. 

Dejinition  of  Shirkat.—SuiRKAT,  in  its 
firiniitiYe  sense,  signifies  the  cooj  unction  of 
tvo  or  more  estates,  in  such  a  manner,  that 
sue  of  them  is  not  diHtinguishable  from  the 
iCher.  The  term  Shirkat,  however,  is  ex- 
tended to  ountraets,  although  there  be  no 
■etoal  conjunction  of  estates,  because  a  con- 
tnet  is  tne  cause  of  such  coi^  unction.  In 
tiie  lanffoage  of  the  law  it  signifies  the 
uniooof  two  or  more  persons  in  one  con- 
etm. 

Partnerthip  is  lawful ;— Partnership  is 
lawfol,  because  in  the  time  of  the  prophet 
men  were  accustomed  to  have  tran^actioDs 
in  partnership,  and  the  prophet  confirmed 
them  therein. 

And  of  ttro  kinds  :  hy  ritjht  of  pronerty, 
and  by  contract. — Partnkrsuip  is  of  two 
kinds,  Shirkat  Milk,  or  partnership  by  the 
right  of  property,  and  Shirkat  Akid,  or  part- 
nership by  contract. 

Partnership  by  riijht  of  property  is  either 
'>pfittntil,  or  co/npulsice  ;  and  does  not  admit 
*f  either  partner  acting  with  respect  to  the 
^hers  share,— ^liiKKKT  Milk  applies  where 
two  or  more  persons  are  proprietors  of  one 
thing ; — and  it  is  of  two  differoiit  natures, 
optional  and  compulsive  :— optional,  where 
t«ro  persons  make  a  joint  purchase  of  one 
specific  article  ;  or  where  it  is  presented  to 
them  aa  a  gift,  and  they  accept  of  it ;   or 
where  it  is  left  to  them,  jointly,  by  bequest, 
and  they  accept  of  it ; — or  where  they  both 
obtain  p«)S8es8ion,  by  conquest,  of  one  specific 
article  in  an  enemy*8  country;— or  where 
they  unite  their  respective  properties  in  such 
t  way  as  that  one  is  not  (listinguishable 
fpim  the  other  (such  as  the  mixture  ()f  wheat 
with  wheat),— or  where  it  may  be  difiioult  to 
distinguish  them  (as  in  a  mixture  of  wheat 
with  harley): — and  compulsive,  where  the 
pnipertios  of  two    persons    become   united 
witoout  their  act,  under  such  circumstimces 
as  render  it  difficult  or  impossible  to  distin- 
guish between  them ;  or,  where  two  persons 
iaherit  one  property.      In   this  species   of 


partnership,  therefore,  it  is  not  lawful  for 
one  partner  to  perform  any  act  with  respect 
to  the  other's  share,  without  his  permission, 
each  being  as  a  stranger  with  respect  to  the 
other's  share.  It  is,  however,  lawful  for 
either  partner  to  sell  his  own  share  to  the 
other  partner,  in  all  the  cases  here  stated : — 
and  he  may  also  sell  his  share  to  others, 
without  his  partners  consent,  excepting 
only  in  cases  of  association  or  admixture  of 
property,  for  in  both  these  instances  one 
partner  cannot  lawfully  sell  the  share  of  the 
other  to  a  third  person  without  his  partner|s 
permission.  The  distinctions  upon  this 
point  are  related  in  the  Kafayat-al-Moon- 
tihee. 

Partnership  by  contract, — SniRKAT  Akid, 
or  partnership  by  contract,  is  efifected  by 
proposal  and  consent, — that  is,  by  one  per- 
son sajring  to  another,  ''I  have  made  you 
mv  partner  in  such  a  property,*'  &c.  and  the 
other  replying  "  I  consent  :**  and  it  is  a  con- 
dition of  the  contract  that  the  concern  re- 
specting which  it  is  made  be  of  such  a  nature 
as  to  admit  of  delegation,  in  order  that  the 
acquisition  arising  from  it  may  be  partici- 
pated in  bv  both  parties,  and  that  thus  the 
effect  or  design  may  bo  established,— in 
other  words,  that  the  acquisition  may  be- 
come eoually  the  property  of  both. 

Is  Of  four  descriptions^  by  reciprocity ^  in 
traffic^  in  arts^  and  upon  per  social  credit, — 
Partnership  by  compact  is  of  four  kinds, 
viz.: 

I.— Shirkat-Mofawizat,  or  partnership 
by  reciprocity. 

II. — Shirkat- Aiman,  or  partnership   in 
traffic.  • 

III. — Shirkat-Sinnaia,  or  partnership  in 
arts. 

IV. — Shirkat-Woodjooh,  or  partnership 
upon  personal  credit. 

Description  of  partnership  hy  reciprocity. 
— Shi^kat-Mofa^\'izat,  or  partnership  by  re- 
ciprocity, is  where  two  men,  being  the  equals 
of  each  other,  in  point  of  property,  privi- 
lesr^s,  and  religious  persuasion,  enter  into 
a  contract  of  co- partnership ;— because  this 
species  of  partnership  is  an  universal  part- 
nership in  all  transactions,  when*  each  part- 
ner reciprocally  commits  the  business  of  the 
partnership  to  the  other,  without  limitation 
or  restriction ;  for  the  term  Mofawizat,  in  its 
literal  sense,  means  equality. 

It  requires  equality  in  point  of  capital ; — 
It  is  therefore  indispensable  that  a  perfect 
equality  exist  throutrhout,  in  the  property, 
that  is,  in  the  partn^Tship  capital,  such  as 
dirms  and  deenars.-  -(Xo  rejrara,  however,  is 
paid  to  an  exct-ss  in  anything  beyond  the 
partni.Tship  capital,  such  as  goods  or  effects, 
laufls,  or  debts.) 

And  of  pririlegt'S  ; — In  the  same  manner,  it 


*  The  commentators  define  it  partnership 
in  purchase  and  sale.  The  t^Tm  does  not 
admit  of  any  literal  translation. 
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is  indispensable  that  an  equality  exist  with 
rvslK'ct  to  privileges  ;*  because,  if  either 
Vaitxur  were  endowed  with  privileges  not 
vtsttd  in  the  other,  there  could  be  no  perfect 
tquality. 

And  similar  it  t/  of  religion  and  of  sect, — In 
the  same  manner  also,  equality  is  indispen- 
hable  in  point  of  religion  and  of  sect,  as  shall 
bo  hereafter  demonstrated.  Partnership  by 
reciprocitj  is  lawful,  upon  a  favourable 
i»onstniction ;— but,  acrcording  to  analogy,  it 
is  unlawful.  This,  also,  is  one  opinion  of 
Shafei.  Malik  says,  "  I  know  not  what  Mo- 
fawizat  is !  "—Analogy  would  suggest  that  a 
partnership  of  this  description  is  unlawful, — 
because  it  includes  a  power  of  agency  with 
respect  to  an  unknown  subject,  and  also  an 
obligation  of  security  with  respfct  to  a  thing 
undefined ;  and  as  each  of  these,  individually, 
is  illegal,  it  follows  that,  when  united,  they 
are  illegal  a  fortiori.  The  reason  for  a  more 
favourable  construction  upon  this  point  is 
that  the  prophet  has  said,  **  Enter  into  part- 
nerships by  reciprocity,  for  in  that  there  is 
great  advantage."  In  this  manner,  also, 
men  had  transactions  together,  no  person 
forbidding  them.  Analogy,  therefore,  is 
abandoned.  Ignorance,  moreover,  in  the 
contract  in  Question,  is  lawful  as  a  depen- 
dant of  anotner  circumstance,— that  is,  as  a 
dependant  of  equality ;— in  the  same  manner 
as  in  a  contract  of  Mozaribat,  where  the  con- 
tract comprehends  a  commission  of  agency 
for  the  purchase  and  sale  of  articles  un- 
known, which  commission  is  in  itself  illegal, 
but  is  nevertheless  legal  in  a  contract  of  Mo- 
zaribat, as  a  dependant  of  the  contract ;  and 
80  also  in  the  case  in  question. 

The  term  reciprocity  must  also  be  expressed 
in  the  contract.— \  contract  of  reciprocity 
is  not  complete  unless  reciprocity  be  ex- 
pressly mentioned  in  it,  by  tne  parties  de- 
claring "  we  arc  partners,  in  a  partnership 
by  reciprocity," — oecause  the  conditions  of 
it  cannot  otherwise  be  known.  If,  however, 
in  entering  into  such  a  contract,  they  declare 
all  the  conditions  of  it,  the  contract  is  lawful, 
although  the  term  reciprocity  be  not  parti- 
cularly expressed  in  it,  because  regard  is  had 
to  the  sense,  and  not  to  the  letter. 

It  is  lawful  between  free  adults,  tchether 
Mussulmans  or  Zimmees. — A  contract  of 
rccii)rocity  is  lawful  between  two  adults  who 
are  free,  whether  they  be  both  Mussulmans, 
or  both  Zimmees,  since,  in  either  case,  an 
equality  exists  between  the  parties.  If  one 
01  them,  also,  be  a  scriptural  Zimmee,t  and 
the  other  a  Pagan,  the  contract  is  lawful, 
because  infidelity  is  one  general  description 
with  respect  to  faith,  and  hence  equality  in 
point  of  religion  exists  in  this  instance. 

It  is  not  lawful  between  a  slave  and  afree- 
tnan,  or  an  infant  and  an  adult, — A  CON- 
TRACT of  reciprocity  is  not  lawful  between  a 

*  Arab.  Tiitirraf ;  that  is,  power  of  action. 
t  ▲  Jewish  or  Christian  subject  of  the 
government. 


slave  and  a  freeman,  or  between  an  infant 
and  an  adnlt;  because  equality  does  not 
exist  in  those  instances ; — as  an  adult  free- 
man is  competent  to  transact  business,  and 
to  give  bail,  whereas  a  slave  is  not  compe- 
tent in  either  of  those  points,  but  by  con- 
sent of  his  master ;  and  an  infant  is  not  at 
all  competent  to  give  bail,  nor  to  transact 
business,  but  by  permission  of  his  guardian. 

Or  a  Mussulman  and  an  infidel ; — A  con- 
tract of  reciprocity  is  not  lawful  between  a 
Mussulman  and  an  infidel,  according  to 
Haneefa  and  Mohammed.  Aboo  Yoosaf 
alleges  that  it  is  lawful,  because  equality 
exists  between  those  in  point  of  agency  and 
bail,  since  in  the  same  manner  as  it  is  lawful 
for  a  Mussulman  to  be  an  agent  or  a  surety, 
so  is  it  also  for  an  infidel :  and  with  respect 
to  those  particular  transactions  which  are 
lawful  *to  one  of  these,  and  not  to  the  other 
(such,  for  instance,  as  dealings  in  wine  or 
pork),  they  are  not  regarded,  in  the  same 
manner  as  a  similar  oitTerence  is  not  re- 
garded where  a  Haneetite  enters  into  a  con- 
tract of  reciprocity  with  a  follower  of  Shafei, 
for  here  the  contract  is  lawful,  notwith- 
standing the  different  tenets  of  those  sect^ 
respecting  wilful  dealings  in  the  offspring  of 
Tasmeeas,*  which  are  held  to  be  lawful  by 
the  followers  of  Shafei;  but  which  are 
deemed  illegal  by  the  Haneefites,  as  being 
(according  to  them)  forbidden.  Such  a  con- 
tract, however,  between  a  Mussulihan  and  a 
Zimmee  is  nevertheless  abominable  (accord- 
ing to  Aboo  Yoosaf) ;  as  Zimmees  frequently 
enter  into  engagements  of  an  unlawful 
nature,  in  consequence  of  which  a  Mussul- 
man might  fall  into  what  is  prohibited. 
The  argument  of  Haneefa  and  Mohammed 
is  that  the  two  persons  in  question  are  not 
upon  an  equality  in  point  of  power  of 
action, — because,  if  a  Zimmee  purcnase  wine 
or  pork  with  the  capital  stock,  the  purchase 
is  valid,  whereas,  if  a  Mussulman  were  to 
purchase  these  articles  it  is  invalid  :  hence 
the  parties  are  not  upon  an  equal  footing  in 
point  of  transaction. 

Nor  between  two  slaves,  two  infants,  or 
two  Mokatibs.—A  contract  of  reciprocity  is 
not  valid  between  two  slaves,  two  infants, 
or  two  Mokatibs,  because  a  contract  of 
reciprocity  is  founaed  upon  each  party  beins: 
surety  for  the  other,  and  the  bail  of  such 

Eersons  is  invalid.  It  is  to  be  observed, 
owever,  that  on  all  occasions  where  a  con- 
tract of  reciprocity  proves  invalid  from  the 
non-existence  of  some  of  its  conditions,  and 
those  conditions  are  not  requisite  in  Ainan 
(or  partnership  in  traffic),  the  contract  of 
reciprocity  becomes  a  contract  of  partner- 
ship in  traffic  because  of  the  existence  of  all 
the  conditions  requisite  in  such  a  contract. 

It  comprehends  both  agency  and  bail,  —A 
contract  01   reciprocity  comprehends   the 

*  Tasmeeas  are  camels  turned  loose  and 
suffered  to  pasture  at  large  without  a  herds- 
man, as  being  dedicated  to  God. 
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properties  botii  of  agencv  and  bail.  It  oom- 
prenends  the  property  of  agency,  because  if 
each  of  the  contraoting  parties  were  not  the 
airent  of  the  other,  the  end  (namely,  a 
matual  jpartioipation  of  property),  would  be 
deleated.  It  also  comprehends  the  property 
ef  baU,  because  if  each  party  were  not 
mrety  for  the  other,  the  equality,  in  certain 
MLTtienlars  essential  to  traffic  (such  as  the 
aemand  of  payment  from  either  of  them  for 
porchaaes  made  by  the  other),  could  not 


A.  pmrekase  made  by  either  partner  is  par- 
Uttpaied  between  both  ;  except  in  articles  of 
•tmUtence. — Whatever   is   purchased   by 
either  of  two  partners  under  a  contract  of 
reciprocity  is  participated  of  by  both,  except 
the  food  and  clothing   purchased   by   the 
partner  for  himself  and  his  family ; — ^because 
a  ountract  of  reciprocity  requires  that  both 
parties  be  upon  a  perfect  equilitv:  and  as 
each  is  the  other's  substitute  in  all  dealings, 
it  follows  that  a  purchase  made  by  one  is 
eqoivaJent  to  a  i)urcha8e  by  both.    This, 
however,  is  exclusive  of  such  articles  as  are 
here    excepted    (which  exception   proceeds 
upon    a   favourable   construction),    as    the 
artieles  in  question  must  be  excluded  from 
m,  eontract  of  reciprocity,  necessarilv,  because 
there  is  perpetual  occasion  for  them :   for 
one  partner  cannot  be  made  answerable  for 
the  other's  wants ;  neither  can  one  of  them 
expend  the  property  of  the  other  in  the 
anpply  of  his  own  wants ;  yet  the  purchase 
of  ttieae  articles  is  indispeD sable;  and,  on 
aeeonnt  of  this  indispensable  necessity,  the 
food  and  other  articles  mentioned  appertain 
solely  to  the  purchaser.     (Analogy  would 
suggest  that  those  articles  also  arc  partici- 
pated in  by  both  partners,  in  conformity 
with  what  was  before  advanced,  that  **  a  con- 
tract of  reciprocity  requires  that  both  par- 
ties be  upon  a  perfect  equality.")   The  seller 
cf  the  food  or  clothing  is,  however,  at  liberty 
to  take  the  price  of  his  commodity  from 
either   partner,    as   he   pleases;    from  the 
purcha«-r,  evidently,  since  it  was  he  who 
twught  the  article  ;  and  also  from  the  other 
partner,  since  he  is  surety  for  the  purchaser ; 
and  in  this  last  case  the  other  partner  takes 
from  the  purchaser  a  moiety  of  what  he  has 
paid  to  the  seller,  as  having  discharged  a 
debt  of  the  purchaser  out  of  property  com- 
mon to  both. 

A  debt' incurred  by  either  partner  is  ohli. 
gatory  upon  the  other. — Whatkver  debt  is 
incurred  by  either  of  two  partners  in  reci- 
procity, for  a  thing  in  which  partnership 
nolds,  the  other  partner  is  responsible  for 
the  same,  in  order  that  equality  may  be 
established.  Of  those  things  in  which  part- 
nership holds  are  sale,  purchase,  and  receipt 
of  hire  or  wages ; — and  of  those  in  which 
partnership  does  not  hold  are  marriage,  and 
divorce  for  a  compensation,  composition  for 
blood  wilfully  sh^^d,  and  composition  for  a 
fubi^istence,  and  offences  against  the  person. 

Bail  for  A  property  ^  engaged  in  by  either 
partner t   i»^  binding jipon  the  other  ;— If  a 


partner  in  reciprocity  become,  in  behalf  of 
a  third   person,  surety  for  property  to  a 
stranger,  it  is  bindinjj  upon  the  other  part- 
ner likewise,  according  to  Haneefa.    The 
two  disciples  allege  that  it  is  not  binding 
upon  the  other  partner ;  because  a  person's 
becoming  surety  for  another  is  a  gratuitous 
act*    (whence    it   is   that  the  bail  of  an 
infant,  a  Mazoon,  or  Mokatib,  is  invalid.— 
and  also,  that  if  a  person  give  bail  upon  his 
deathbed  it  is  valid  with  respect  to  a  third 
of  his  property  only) ;— and   as  becoming 
surety  is  a  gratuitous  act,  it  is  equivtdent  to 
the  act  of  granting  a  loan,  or  giving  bail  for 
the  personal  appearance  of  any  one;t    in 
other  words,  if  one  of  two  partners  in  reci- 
procity were  to  grant  a  loan  to  a  stranger 
out  of  the  partnership  stock,  it  does  not 
affect  the  other  partner,  insomuch  that  the 
right  of  exacting  repayment   rests   solely 
with  the  lender,  as  lending  is  a  gratuitous 
act ;— and  in  the  same  manner,  if  one  of  two 
partners  in  reciprocity  become  bail  for  the 
personal  appearance  of  any  one,  a  requisi- 
tion for  the  production  of  the  person  bailed 
cannot  be  made  to  the  other  partner ; — and 
so  likewise  in  the  case  in  question.    The 
argument  of  Haneefa  is  that  bail  for  pro- 
perty is  gratuitous  in  its  principle,  but  in 
Its  consequence  induces  a  kind  of  obligation 
or  contract ;  because,  in  consequence  of  the 
bail,  the  surety  is  entitled  to'  exact  of  the 
person  bailed  whatever  he  pays  to  his  credi- 
tors, provided  the  bail  had  been  given  with 
his   concurrence :    it  is  therefore   compre- 
hended in  a  contract  of  reciprocity,  with 
regard  to  its  continuance  (and  the  circum- 
stance of  its  continuance  is  the  point  in 
question,  as  we  say  **it  becomes  binding 
upon  his  partner  alter  becoming  so  upon 
himself).*'     With  respect  to  what  the  two 
disciples  urge,  that  "a  person's  becoming 
surety    for    another   is    a    gratuitous    act; 
whence  the  bail  of  an  infant,  a  Mazoon,  or 
Mokatib,  is  invalid  ;  and  consequently,  that 
it   is    not  comprehended  in  a  contract  of 
reciprocity,"  we  reply,  that  a  contract  of 
bail  entered  into  by  incompetent  persons  is 
invalid  in  its  principle ;  but  in  the  case  in 
question  it  is  binding  upon  the  other  part- 
ner in  the  circumstance  of  its  continuance 
only.    Bail,   therefore,   with  regard  to  its 
continuance,  as  being  an  act  of  exchange, 
bears  a  relation  to  traffic ;    and  traffic   is 
comprehended  in  a  contract  of  reciprocity. 
If  a  dying  person,  on  the  other  hand,  enter 
into  a  contract    of   bail,   it  is  valid  with 
respect  to  a  third  of  his  property,  in  regard 
to  its  execution,  as  well  as  its  continuance. 
Thus  bail  lor  property  is  not  of  a  gratuitous 
nature  in  its  continuance,  whereas  bail  for 


•  All  concessions,  or  acts  of  a  gratuitous 
description,  are  admitted  in  law  to  affect 
only  the  actor  himself. 

t  There  is  a  material  difference  between 
bail  for  property,  and  bail  for  the  person ;  as 
is  shown  at  large  elsewhere.    (See  Bail). 
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«dinin*-J:,  because 


tons,  I  lonfccr  continuea.  The  reason  of  this  is  that 
iiiiui.'.  I  aooQtrHct  of  reciprocity  is  not  of  an  absolute 
-^j)!  I't  nature :  now,  in  a  contract  which  is  not  of 
\vii.it  an  absolute  natnre,  thu  rules  with  respect  to 
I  'iiiij   its  uontiuuancc  and  its  cummencemettt  are 

, r ,   ,-  iTiMiil    one  and  the  same  j  hence  an  increase  of  the 

itrentrsr  out  of  the  partuumhip  oapitul  stock  [of  either  parties]  during  its 
.     ......1     ..L —  I  .    ..■  -.   .      ■     1     .  .  inequality 

inequality 


th>'  prrwiii,  OD  tbr  rontranr.  is  gtc 

t>..rh  in  it*  eiecution  and  its  com 

H,,nn'   hail  for  pioperty  is    in  no 

■nal.iswus  to  bail  for  tha  person.   As 

Ihi-  l«'o  di^iiplrt  further  urge,  that 

«f  t«M  partncra  in  reoiproeitj  wert 

a  Joan  W  a  stranger  out  of  the  pui  ■  ,      ■   . 

i-tivk.  it  dn's  not  affect  Ihu  other  purtner,  us  continuance  is  equifalent 

Imdingis    a   gratuitous   —•"-■'    -    _-»l:_;. — j 


in'fa.  that  the  act  of  lending  £) 
iji,'  partner:  if,  howevi;r,  it  even  -r,\-ti-  di: 
Mitti'd  by  ilanecfa,  a.a  not  affei'tin^r  tli 
iithiT  partner,  we  reply  that  a  jo.in  i 
muuey  is  equivalent  to  the  act  at  1< mliTi 
any  article  of  goods  or  effects  ;_  and  h 


recorded    from  {of   capital,    in   the    oommencement    of    : 


partnership  of  reciprocity,  is  prohibitory  to 

contracting  it.  so.  in  the  same  manner,  such 
inequality  taking  place  during  its  oontinu- 
anou  prohibits  it  :^the  contract  of  recipro- 
citv.  therefore,  terminates. 

Uhleat  the  prnperti/  be  of  a   nature  i 


the    property   paid  to  the  lender    by    tlit;   capable  iif  cualiniiiiig  itock. — If 


borrower  may  be  said  to  be  the  soidl  ._. 
I'al  property  which  he  had  borrowed, 
not  a  cotnpeasation  for  it  (whence  a  ^l 
la^d  time  or  place  of  repayment  iin' 
TiJid  in  it),  and  therefore,  tliat  lendin^- 
not  hear  the  property  of  exchange. 

Uiiku  it  he  enoaged  in  without  cmifi: 
the  miretee.—XU  which  is   here  ndviij 
proceeds  upon  a  suppusition  of  the  bail 
property  having  been  contracted  with   thi 
-a  of  the  person  bailed.     If,  how 


e  of  t 


partners    i 

effects,*  these  ai  .... 

contract  of  reciprocity  does  not  become 
null  [and  the  same  rule  also  obtains  if  ono 
of  them  inherit  land) ;  because,  as  those 
articles  are  incapable  of  constitutiiig  capital 

:'  I  stock,  equality  with  respect  to  them  is  not  a 

J   condition. 


,  it  be  entered  into  without  liii  eon-  ,  tracUd  but 


Partnenhip  by  reciprocity  cannot  bt  c 


■  ,  oiproeity  c 


_  _.t  binding  upon  the  othi 

partner  (according  to  the  Uawayet  S,ih<;i 
of  Hanccfa),  because  in  a  bail  so  oontrarli. 
the  property  of  mntnal  obHgatioD  i.r  c' 
ohanec  docs  not  exist  in  its  contiiiiLj.ii[.' 
I/!t  it  be  observed,  also,  thatin(len)DJIii.'a.ti<. 
for  usurped  property,  or  indemniKtilii. 
for  dauiages,  stand  on  the  same  grouuii  i 
bail  for  property,  as  these  are  of  a  n-tribi 
live  nature  tn  their  principle. 

An  accc/itioH  of  pmiterla  tii  either  pmlni 
hi/  gift  or  iiiherilaiicil  rcmilreii  a  parlnri-f/i 
iiij  rccipTtirit!/ iittii  a  pnrtiirrnhip  in  Irnffir. 
If  a  properly,'  of  sueh  a  nature  aa   tiut  ^  which  there" 
partnership  in  it  is  valid,  should  fall  to 


ca»h. — r^BTKEBSBrF   by  rc- 

inot  be  contracted  but  in  dirms, 

, uctualing  faloos.t  Malik  alleges 

that  such  a  partnersliip  is  lawful  in  goods 
and  effects,  and  also  in  all  articles  estimable 
by  weight,  or  moasurcment  of  capacity,  whero 
the  species  is  the  same,  because  a  partnership 
so  ceutraoti'd  respects  a  known  and  s^ified 
capital,  whence  thoie  articles  are  equivalent 
to  money.  It  is  otherwise  in  a  contract  of 
Mozaribat;  for  that  isrestriotcd  solely  to  cash, 
the  Ici^ality  of  it  b<'iog  contrary  to  analogy. 


under  this  species  of  eng-agement  a 
profit  is  acquired  on  property  concerning 
which  there  is  no  reaponeibility  (as  the 
manager  is  not  responsible  for  the  Hozaribat 


of  two  partners  in  rcuiprooity,  by  inheri- |Btoek),_  and  the  prophet  has  forbidden   the 


r,  if  any  pi;rsoo  pn'sent  him 


of  gain  upon  nroperty  in  which 


such  properly,  by  gilt,  and  he  take  p.oeata-    there  is  no  responsibility;  the  oontract,there- 


_.   .., — the  contract  of  reciiiroeit,, 

null,  and  the  p-irtnership  becomes  a  Sliiik, 
Ainan,   because  equality  in   point  ol'   jT' 
perty   (such   as  is  capuble   of  eonslitinr 
capital  stouk)  is  a  condition  etsenliiil  lu 
contract  of  reciprocity  throuKhout^  »iul  i)l 
does  not  exist  in  the  present  casi.',  us   tl 
other  partner  is  not  a  participator   in   tin' 
property  so  acquired  by  «rift  or  inWrit.iin-.  , 
no  principle  of  partnership  therein  EipiK'nr- 
ing  with  respect  to  him.    The  partuerabip 
by  reciprocity,  however,  is  resolvs-d  into  a 
Shirkat  Ainan,  or  partnership  in  traflie,  as 
the    case    admits   of    such   a   partnership, 
equality    not   being   essential    thereto;    ■- 
reciprocity,    o"     ♦*>■>    ••*'*'"    VanA      ir 
"— *'a1,  and 


foro,  must  not  go  beyond  what  is  prescribed 
i  by  the  law;  and  the  only  thing  in  which  the 
'  i.iW  declares  Mo^aribat  to  be  lawful  is  cash. 
The  arguments  of  our  doctors  upon  this  point 
,are  twofold,— Fi est,  if  a  contract  of  recipro- 
^  city,  in  goods  and  effects,  were  held  to  he 
legal  (as  maintained  by  Malik),  it  would 
necessarily  induce  a  pro&t  upon  a  property 
concerning  which  tliere  is  no  responsibility ; 
because,  upon  each  partner  in  reciprocity 
selling  his  own  particolar  capital  (consistini; 
of  goods  and  effeota],  if  the  goods  of  one 


I 


'  Arab.  Mai.  Heaning  property  ii 
»r  other  article  eaimhlc  of  con 
■   '    '      'n  opposition  \i  " 


.few  capital  atoo 
Smtta,thatiB, 


Bpeciilc  goods  and  effects. 


*  Arab.  Rakhtwa  Matta.  In  opposition 
to  Mai. 

t  Arab.  Falooa  -  Ilabiha.  Falooi  is  a 
copper  coin  of  uncertain  value.  Falooa- 
liabiha  means  copper  coin  on  which  an  itd- 
vantage  may  be  cained  (owing  to  the  fluc- 
tuation in  its  value),  and  hence  the  turrit 
Uabiha  is  here  rendered  fluotnatioK. 
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putner  produoe  a  flnreater  price  than  the 
goods  of  the  other,  the  excess  of  profit  upon 
the  gooda  of  the  former  would  be  due  to  the 
latter ;  and  this  would  be  a  profit  from  pro- 
perty for  which  the  person  who  gains  by  it 
IS  not  responsible,  and  in  which  he  has  no 
right ;  because  in  this  instance  the  contract 
is  connected  with  actual  goods,  and  not  with 
the  aemblanoe  of  them,  such  as  debts ;  and 
the  goods  are  a  trust  in  ^e  hands  of  each 
psrtner  respectivelT ; — whence  it  is  evident 
tiiat^  a  proht  is  induced  upon  property  con- 
eeming  which  there  is  no  responsibility.    It 
is  otherwise   with  cash,   because  whatever 
either  parser  may  purchase  wiUi  the  capital 
stock,  consisting  of  cash,  the  purchase  thereof 
is  not  connected  with  the  actual  capital,  but 
with  its  semblance,  namely,  debt  (since  the 
nice  of  it  is  a  debt) ;— now  the  purchase 
being  connected  with  the  semblance  of  the 
capital  (namelv,  debt),  and  the  other  i)artner 
alao  being  liable  to  be  called  upon  for  it  (as  a 
eontract  of  reciprocity  involves  mutual  bail), 
it  follows  that  the  consequence  objected  (of 
profit  upon  property  concerning  which  there 
IS  no  responsibility)  is  not  induced,  since  this 
is  a  property  in  which  there  is  responsibility. 
Secohdlt,  The  first  transaction  in  goods  and 
effects  is  the  sale  of  them  ;  and  the  first  trans- 
action in  cash  is  purchase  made  with  it : — 
BOW  a  person  selling  his  property  under  the 
eondition  of  another  being  his  partner  in  the 
proceeds  is  unlawful,  since  this  is  endowing 
with  a  right  of  property  in  the  debt,  and  an 
endowment  of  right  in  a  debt,  made  to  any 
other  than  the  deotor  himself,  is  illegal :  on 
the  other  hand,  his  making  a  purchase  with 
bis  own  property,  under  the  condition  of 
another  being  his  partner  in  the  article  pur- 
chased, is  lawful,    since  this  is  endowing 
with  a  right  of  prop<*rty  in  an  actual  sub- 
stance, and  not  in  a  debt. 

And  copper  coinaf/e  ts  comprehended  under 
the  head  of  cash, — FALOOS-KABinA,  or  fluc- 
tuating copper  coins,  are  connected  with  dirms 
and  deenars  [cash],  as  they  pass  current,  in 
the  same  manner  as  gold  and  silver  coin. 
Mohammed  is  of  this  opinion,  because  he 
holds  that  faloos  are  cash,  insomuch  that 
they  cannot  be  particularized  by  specifica- 
tion ;  whence  it  is  that  if  any  person  were 
to  pnrchase  an  article,  for  certain  faloos,  he 
is  at  liberty  to  give  any  other  faloos  in  place 
of  them  ;  and  also,  that  two  specified  faloos 
cannot  be  sold  for  one  faloos,  according  to 
what  is  established.  According  to  the  two 
elders,  partnership,  or  Mozaribat,  arc  not 
lawful  in  faloos,  although  they  be  current, 
as  the  valuation  of  them  fluctuates  from  time 
to  time,  and  they  at  length  become  the  same 
as  goods  or  efiects.*  Aboo  Yoosaf  is  else- 
where said  to  entertain  the  same  opinion 
with  Mohammed  upon  this  point.  It  is  also 
recorded,  from  Haneefa,  that  a  contract  of 
Mozaribat  is  lawful  in  current  faloos ;  but 
not  a  contract  of  reciprocity.    Thus  part- 


That  is,  are  no  longer  current. 


nership  by  recinrocity  is  not  lawful  in  any 
thing  beyond  oirms,  deenars,  and  currant 
faloos.* 

Or  in  gold  or  silver  bullion^  where  that 

e  asses  in  currency,— It  is  to  be  observed, 
owever,  that  if  gold  or  silver  bullion,  by 
general  usage,  pass  current  for  value,!  in 
this  case  partnership  by  reoiprocitv  is  law- 
ful in  it.  This  is  also  related  in  the 
Eadooree.  It  is  asserted,  in  the  Jama 
Sagheer,  that  partnership  by  reciprocity  is 
not  lawful  in  gold  or  silver  bullion ;  for, 
according  to  that  authority,  uncoined  gold 
and  silver  are  the  same  as  household  stofi; 
distinguishable  by  identic  specification,  and 
therefore  incapable  of  constituting  capital  in 
either  partnership  or  Mozaribat.  It  is  said 
in  the  Mabsoot,  treating  of  exchange,  that 
gold  or  silver  cannot  be  identified  by  specifi- 
cation, insomuch  that  a  contract  of  i^e  is 
not  broken  in  consequence  of  any  accident 
to  the  bullion  before  delivery  (that  is,  if  a 
person  purchase  any  article,  agreeing  to  give 
for  it  certain  gold  or  silver  uncoined,  and  it 
be  lost  before  delivery,  the  contract  of  sale 
is  not  broken,  because  the  gold  or  silver 
cannot  be  particularly  specified). — Now  such 
being  the  case,  it  follows  (accordinf^  to  this 
statement)  that  uncoined  gold  or  silver  are 
capable  of  constituting  capital  stock,  in 
either  Mozaribat  or^  partnership,  on  this 
ground,  that  the  precious  metals  were  origi- 
nally introduced  for  the  purpose  of  valua- 
tion 4^  The  opinion  deli verea  in  the  Jama 
Sagheer,  however,  is  the  most  approved  ; 
because,  although  the  precious  metals  were 
originally  introduced  lor  tJie  purposes  of 
traffic,  yet  their  capacity  to  represent  pro- 
perty depends  upon  their  being  coined,  as, 
when  once  coined,  they  ore  no  longer  liable 
to  be  used  for  any  other  purpose  (such  as 
making  ornaments  for  the  person,  and  so 
forth) :  uncoined  gold  or  silver,  therefore, 
does  not  constitute  value,  except  where  the 
use  of  it  in  that  way  is  customary,  in  which 
case  it  is  the  same  as  coin,  and  consequently 
a  representative  of  property,  and  as  such 
capaole  of  constituting  capital  stock.  It  is 
to  be  observed  that  what  was  before  advanced, 
that  "  partnership  by  reciprocity  is  not  law- 
ful in  anything  beyond  dirms,  deenars,  and 
current  faloos,"  applies  to  all  articles  of 
weight  and  measurement  of  capacity,  or 
which  are  of  a  heterogeneous  nature.}  The 
illegality  of  reciprocal  partnership  in  these 
articles  is  admitted  by  all  our  doctors,  pro- 


*  That  is,  such  as  have  not  yet  become 
depreciated  below  the  current  standard. 

t  Arab.  Simn  (or  Thimn) ;  meaning  a 
representative  of  property,  and  therefore 
used  (in  purchase  and  sale)  to  express  price. 

X  Arab.  Sil-Simnceat ;  that  is,  for  the 
purpose  of  constituting  price,  or  (in  other 
words)  of  representing  property. 

§  Arab.  Adwee  Mootkarib,  that  is,  re- 
sembling in  appearance,  but  difiering  in 
species. 
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^aAxa  :^  l^rtoenhip  be  contracted  previous 
V  3;K'  ^r.N'tt  vv^  admixture  of  stocks,  m  which 
,.CM.-  •.:  I't  ilU'iT^l,  and  each  partner  receives 
-.i>c  v^^ft(  arisin^r  from  his  own  particular 
woittsu\HiitT.  and  the  loss  upon  it  also  falls  on 
^Ltui  lt'»  al;jto,  two  persons  mix  homogeneous 
.^tvvk»«  and  then  enter  into  a  contract  of 
l^Arau-rship,  Aboo  Yoosaf  holds  the  rule  to 
K'  tho  same,  and  that  a  partnership  by  rij^ht 
s}i  pr\)]HTty  is  here  established,  not  a  part- 
iivr^hip  by  reciprocity.  8uch,  also,  is  the 
doi'^trine  of  the  Zahir  llawayct.  According' 
tu  Mohammed,  the  contract  of  partnership, 
iu  this  instance,  holds  good. 

Or  (according  to  Mohammed)  in  homoge- 
HtHnts  stocks,  after  admixture. — The  result 
of  this  diiference  of  opinion  appears  where 
the  prox>erty  of  both  partners  is  equal,  and 
they  stipulate  a  larger  profit  to  one,  and  a 
smaller  protit  to  the^  other ; — for  in  this  case, 
according  to  Aboo  Yoosaf,  each  is  to  receive 
in  proportion  to  his  property,  and  he  in 
whose  favour  the  larger  protit  had  been 
stipulated  is  not  on  that  account  entitled 
to  receive  any  excess ;  but,  according  to 
Mohammed,  each  is  to  receive  agreeably  to 
what  was  stipulated.  The  ground  upon 
which  the  Zahir  Kawayet  proceeds  is  tnat 
articles  of  weight  and  measurement  of  capa- 
city,* and  so  forth,  are  distinguishable  by 
specitication  after  admixture,  in  the  same 
manner  as  before.  The  argument  of  Mo- 
hammed is  that  the  articles  m  question  are, 
in  one  shape,  value ;  for  if  a  person  were  to 
sell  goods  for  such  articles,  so  that  the  price 
of  the  goods  (consisting  of  those  articles),  is 
a  debt  upon  tne  purchaser,  it  is  lawful ;  and, 
in  another  shape,  they  are  subjects  of  sale, 
as  admitting  of  specitication  :  attention, 
therefore,  is  paid  to  both  these  circum- 
stances, with  respect  to  situations  both  of 
admixture  and  of  non-admixture :  in  other 
words,  partnership  in  them,  before  admix- 
ture, is  unlawful,  as  they  are  then  subjects 
of  sale  ;  but  after  admixture  it  is  lawful,  as 
they  then  constitute  value :  contrary  to  the 
case  of  goods  and  etiects  of  any  other  de- 
scription, since  these  are  not  value  in  any 
shape. 

It  cannot  be  contracted  respecting  hetero- 
geneous stocks. — If  the  stocks  [of  the  re- 
spective parties]  be  of  two  different  species, 
such  as  barley  and  wheat,  or  olives  ana 
pepper,  and  the  proprietor  unite  them,  and 
then  enter  into  a  contract  of  partnership,  it 
is  unlawful  according  to  all  our  doctors. 
The  reason  for  this  distinction,  according  to 
Mohammed,  is  that  whatever  is  mixed,  of 
one  species,  is  Zooatal  Imsal  ;t  and  what- 
ever is  mixed,  of  two  di£ferent  species,  is 

*  Meaning  always  grain,  or  liquids,  such 
M  are  capable  ^of  admixture ;  in  opposition 
to  Bakht  .and   Matta,  that  is  gocKis  and 

ndnga  oompeniable  by  an  equal  quan- 
of  their  own  species  (such  as  wheat  for 
barley  for  barley,  &o.) 


Zooatal  Eeem:*  now  as  things  of  different 
species,  when  mixed  together,  are  Zooatal 
Kecm,  ignorance  exists  with  respect  to  them 
(because,  it  is  requisite  that  appraisers  tix 
the  value  of  them),t  and  they  are  therefore 
incapable  of  constituting  capital  stock,  in 
the  same  manner  as  any  other  ^oods  or 
effects :— a  partnership  in  them  is  conse- 
quently invalid;  and  such  being  the  case, 
tney  become  subject  to  the  rules  in  admix- 
ture of  property,  as  treated  of  under  the 
head  of  Decrees,  in  the  Jama  Sagheer,  and 
which  shall  be  fully  set  forth  (in  this  work) 
when  we  treat  of  deposits. :{ 

Partnership  by  right  of  property  is  effected 
by  each  partner  selling  one  half  of  his  stock 
to  the  other,  —  Where  two  persons  are 
desirous  of  entering  into  a  contract  of 
partnership  in  goods  and  effects,  each  must 
sell  one  half  of  his  own  goods  in  lieu  of  one 
half  of  the  goods  of  the  other,  so  that  a  Shir- 
kat-Milk,  or  partnership  by  right  of  pro- 
perty may  be  established  between  them;  and 
then  let  them  enter  into  partnership  by  com- 
pact.—(Our  author  remarks  that  in  this 
instance  a  partnership  in  right  of  property 
is  established,  but  that  a  partnership  by 
reciprocity  is  not  lawful,  as  goods  and  effects 
are  incapable  of  constituting  stock  in  such  a 
partnership.)  With  respect  to  what  is  ad- 
vanced  above,  that  *'  each  partner  mast  sell 
one  half  of  his  own  goods  in  lieu  of  one  half 
of  the  goods  of  the  other,"  it  means,  that 
each  is  thus  to  sell  a  moiety  of  his  goods  to 
the  other,  provided  the  value  of  the  goods  of 
each  be  equal.  If,  however,  the  value  of 
the  gcods  of  each  be  different,  it  is  requisite 
that  he  whose  goods  are  of  least  value  sell 
such  a  proportion  as  may  suffice  to  establish 
a  partnersnip ;  for  instance,  if  the  value  of 


*  Things  compensable  only  by  an  equiva- 
lent in  money. 

f  Before  the  respective  proportion  of  each 
partner,  in  the  capital  stock,  can  be  ascer- 
tained. 

t  The  arguments  throughout  this  and  the 
preceding  passages  are  so  much  involved  in 
subtle  distinction  and  perplexing  casuistry, 
and  are  in  many  places  so  little  capable  of 
an  intelligible  translation  (from  the  impossi- 
bility of  rendering  clearly  the  technical  terms 
which  so  frequently  occur  in  them),  as 
greatly  to  obscure  the  matter.  The  prin- 
ciple upon  which  the  whole  turns  is  that 
'*  a  partner^p  by  reciprocity  cannot  be 
entered  into  with  respect  to  anv  articles 
which  are  not  standards  of  value ; '  and  the 
question  is,  "  what  articles  they  are  which 
may  be  considered  as  standards^" — which 
some  of  the  doctors  contine  solely  to  cash  in 
the  precious  metals :  others  extend  it  to 
bullion ;  and  others,  again,  to  oopx>er  coins 
[faloos] ;  whilst  some  include  grain,  contend- 
ing that  this  is  a  standard  of  value,  and 
may  therefore  be  used  to  represent  property, 
in  the  same  manner  as  cash. 
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the  goods  of  one  be  four  hundred  dirms,  and 
that  of  those  of  the  other  be  one  hundred 
dirms,  then  let  the  latter  sell  four-tifths  of 
his  ^oods  to  the  former,  in  lieu  of  one-tifth 
of  his  goods,  so  that  the  whole  of  the  goods 
may    oe^  held  in  partnership  between  the 
parties,  in  iive  lots,  or  shares.   With  respect 
to  what  is  advanced  bj  our  author,  as  above, 
that  *'a  partnership  in  riffht  of  property  is 
established,  but  a  partnership  by  reciprocity 
ii  not  lawful,*'  it  is  of  no  weight;  for,  ren- 
dering goods  and  effects  capital  stock  in  a 
contract  of  reciprocity  is  illegal,  only,  be- 
cause this  would  induce  a  profit  upon  pro- 
perty oonceming  which  there  is  no  responsi- 
bility,— or,  because  the  respective  capital  of 
each  would  be  unknown  at  the  time  of  divi- 
tion :  but  neither  of  these  reasons  exist  in 
the  ease  in  question :— the  first  reason  does 
not  exist,  because  upon  each  selling  a  moiety 
of  his  estate  to  the  other,  the  half  of  each 
partner,  respectivelv,  is  a  subject  of  respon- 
sibility   to   the   other,  with  respect  to  its 
value,  and  hence  the  profit  which  accrues 
from  the  property  of  both  is  a  profit  from 
property  whicn  is  a  subject  of  responsibilitjr : 
ana  the  second  reason  does  not  exist  evi- 
dently, beeause    there   is   no  occasion  for 
specifying  the   respective   capital  of  each 
partner  at  the  time  of  division,  so  as  to 
reooire  the  valuation  of  appraisers,  thence 
interring  ignorance  respecting  it,  because 
the  property  of  both  is  equal,  and  they  are 
both  partners  in  that  property,  and  con- 
sequently, whatever  price  the  property  may 
bring  must  necessarily  be  divided  between 
them  in  equal  shares. 

Description  of  jxirtnership  in  traffic.  — 
Shirkat-Ainax,  or  partnership  in  traffic, 
is  oontracted  by  eacn  party  respectively 
becoming  the  agent  of  the  other,  but  not  his 
bail.  This  species  of  partnership  is  where 
two  persons  become  partners  in  any  parti- 
cular traffic,  such  as  in  clothes  or  wheat  (tor 
instance),  or  where  they  become  partners  in 
til  manner  of  commerce  indiflerently. 

It  does  not  admit  mutual  hail^  hut  it  requires 
mutual  agency, — No  mention,  however,  is  to 
be  made  concerning  bail,  in  their  agreement, 
ss  bail  is  not  a  condition  in  a  partnership  of 
this  nature : — but  it  is  indispensably  requi- 
site that  each  act  as  agent  on  behalf  of  the 
other  ;  since,  without  this,  the  design 
(namely,  partnership  in  property),  cannot 
be  obtained ;  as  acts  done  on  behalf  of 
another  are  performed  either  in  virtue  of 
some  avowed  authority,  or  of  agency ;  and 
no  autliority  existing,  agency  is  constituted, 
in  cutler  that  each  may  act  for  the  other,  so 
that  the  property  may  be  held  in  partnership 
between  them. 

It  fidmits  of  inequality  in  point  of  stock, — 
If  the  stock  of  one  of  these  partners  exceed 
that  of  the  other,  it  ia  lawful,  because  there 
is  occasion  for  this  equality  (as  shall  be  lure- 
after  demonstrated),  and  the  terms  in  which 
such  a  partnership  is  contracted  do  not 
require  equality. 
And  ado  of  a  disproportionate  profit, — \s 


partnership  in  traffic,  it  is  lawful  that  the 
stock  of  each  partner  be  equal,  and  yet  the 
profit  unequally  shared, — that  is,  that  it  be 
stipulated  that  the  profit   to  one   partner 
exceed  the  profit  to  the  other.    Ziner  and 
Shafci  maintain  that  this  is  not  lawful ;  for 
if,  with  equality  of  stocks,  an  inequality  of 
profit  be  admitted,  it  induces  a  profit  upon 
property  concerning  which  there  is  no  re- 
sponsibility ;  because,  if  the  capital  apper- 
tain to  the  two  in  equal  shares,  ana  the 
profit  be  divided  into  three  lots  (for  instance), 
the  sharer  in  the  larger  proportion  of  profit 
is  entitled  to  a  superior  profit  without  any 
responsibility,  since  the  responsibility  is  in 
proportion  to  the  capital ; — and  also,  biecause 
a  partnership  in  the  profit  exists  in  virtue  of 
partnership  m  the  capita  (according  to  their 
tenets,  whence  they  likewise  hold  the  admix- 
ture of  the  property  to  be  a  condition) ;— the 
profit  upon  the  property,  therefore,  is  the 
same  as  increase  of  living  stock ;  and  each  is 
consequently  entitled  thereto,  in  proportion 
to  his   original  right   of  property  in  the 
capital.    The  arguments  of  our  doctors  upon 
this  point  are  twofold. — Fikst,  the  propnet 
has  said,  "  The  profit  between  them  is  accord- 
ing to  their   agreement,  and  their  loss  in 
proportion  to  the  property  of  each  respec- 
tively;" where  no   distinction  is  made  be- 
tween the  eqality  or  inequality  of  their  pro- 
perties.—Secondly,  in  the  same  manner  as 
a  person  is  entitled  to  profit  in  virtue  of 
property,  he  is  also  entitled  to  it  in  virtue 
of  labour  (as  in  a  case  of  Mozaribat,  for 
instance) :  it  may  also  sometimes    happen 
that  one  of  the  partners  is  more  skilful  and 
expert  in  business  than  the  other,  and  con- 
sequently, that  he  will   not  agree  to  the 
other  sharing  equally  in  the  profit,  whence 
it  is  requisite  that  one  have  a  larger  share 
than  the  other.     It  would  be  otherwise  if 
the  whole  profit  were  restricted  to  one  of  the 
partners,  because  in  this  instance  the  con- 
tract is  not  a  contract  of  partnership:  neither 
is  it  a  contract  of  Mozaribat,  for  if,  in  Moza- 
ribat, the  whole  profit  be  assigned  to  the 
manager,  it  is  a  loan  ;  or  if  to  the  proprietor 
of  the  stock,  it  is  a  Bazat.    With  respect  to 
what  is  objected  by  Ziffer  and  Shafei,  that 
**  if,  with  equality  of  stocks,  an  inequality  of 
profit  be  admitted,  it  induces  a  profit  upon 
property    concerning    which    there    is    no 
responsibility,'' — we  reply  that  a  contract 
of  partnership  in  traffic  resembles  a  contract 
of  Mozaribat,  in  this  particular,   that  each 
party  respectively  manages  with  the  stock 
of  his  partner ;  and  it  also  resembles  partner- 
ship by  reciprocity,  both  with  regard  to  its 
name  (as  being  a  partnership),  and  like^'ise 
with  regard  to  the  conduct  of  it,  because 
both  partners  act  in  it.    In  consideration, 
thereK)re,  of  its  resemblance  to  Mozaribat, 
we  determine  that  it  is  lawful  to  stipulate 
a  profit  upon   property   concerning  which 
there  is  no  responsibility ;  and,  in  conside- 
ration of    its    resemblance   to    partnership 
by  reciprocity,  we  determine  that,  if  it  be 
stipulated    that    both    partners    shall    act 
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alike,*  yet  the  contract  of  partnership  in 
actual  stock  is  not  invalidated. 

A  person  may  engage  a  part  only  of  his 
property  in  t^.— It  is  iuwlul  lor  either  party, 
in  partnership  in  traffic,  to  engage  in  the 
contract  with  respect  to  a  part  ot  his  property 
only,  and  not  the  whole,  because  an  equality 
in  point  of  stocks  is  not  essential  to  it,  since 
the  term  Ainan  does  not  require  it. 

2 he  stock  can  only  he  such  as  is  lawful  in 
reciprocal  partnership,  —  Partkkkship  in 
traffic  is  not  valid  except  in  such  property  as 
is  lawful  in  partnership  by  reciprocity. 

But  the  respective  stocks  may  be  hetero- 
geneous,—lT  is  lawful  for  two  men  to  en- 
gage in  a  partnership  in  traffic,  wher^  the 
stock  of  one  party  consists  of  dirms,  and 
that  of  the  other  party  of  deenars,  or  where 
on  one  side  it  consists  of  white  dirms,  and 
on  the  other  of  black  dirms.t  Ziifer  and 
Shafei  allege  that  this  is  illegal.  This  dille- 
rence  of  opinion  is  founded  on  a  difierence  of 
sentiments  respecting  the  admixture  of 
stocks ;  for,  according  to  those  two  doctors, 
a  coalescence  of  the  capital  is  essential  to  the 
partnership ;  and  that  cannot  take  place 
where  .the  two  stocks  are  heterogeneous. 
This  point  wiU  be  more  fully  treated  of 
hereafter. 

Debts  can  only  be  claimed  from  the  partner 
who  incurs  them, — Whebe  one  of  two  part- 
ners in  traffic  makes  a  purchase,  the  demand 
for  the  price  lies  against  him,  and  not  against 
the  otiier  partner  (because,  as  has  been  al- 
ready demonstrated,  the  contract  of  partner- 
ship in  ^question  comprehends  a^ncy,  but 
not  bail ;  and  the  agent  is  the  original  with 
respect  to  rights). { 

And  this  partner^  on  making  payment^  has 
recourse  to  the  other  for  his  proportion. — ^And 
on  making  pa]rment,  the  purchaser  is  to  take 
from  the  otner  partner  his  proportion  of  the 
price  (provided  he  has  satistied  the  demand 
out  of  his  own  particular  property,  and  not 
out  of  the  partnership  stock),  because  he  is 
the  other's  a^nt  with  respect  to  his  share. 
If,  however,  it  be  not  known  whether  ho  has 
paid  the  price  out  of  the  partnership  stock, 
or  out  of  his  own  property,  except  from  the 
declaration  of  the  purchaser  himself,  it  is  in 
this  case  incumbent  upon  him  to  produce 
proof;  because  the  purchaser  here  advances 
a  claim  for  property  against  his  partner ;  and 
the  partner  resists  his  claim :  and  the  decla- 
ration of  a  defendant  (delivered  upon  oath), 
is  to  be  credited. 

The  contract  is  annulled  by  the  loss  of  the 
whole  capital ;  or  of  the  stock  of  either  part- 
tier  in  particular, — If  the  whole  partnership 


*  Although  a  greater  share  of  the  profit  be 
conditioned  to  one  of  the  partners. 

t  The  tran^tor  has  not  been  able  to  dis- 
cover the  difference  between  black  dirms  and 
white  dirms :  it  is  probably  some  local  dis- 
tiiiotkm»  known  in  r ersia  and  Arabia. 

%  Thftt  is,  he  is  the  person  apon  whom  all 
aietobemade. 


stock,  or  the  stock  of  either  partner  in  par- 
ticular, perish  before  any  purchase  be  made, 
the  contract  of  partnersnip  is  annulled :  be- 
cause, in  a  contract  of  partnership,  the  sub- 
ject of  the  contract  is  property  (that  being- 
specified  in  a  contract  of  partnership,  in  the 
same  manner  as  in  a  deed  of  gilt,  or  a  will), 
and,  in  consequence  of  the  destruction  of  the 
subject,  the  contract  is  dissolved,  in  the  same 
manner  as  in  sale.  It  is  otherwise  in  Moza- 
ribat,  and  singular  agency,*  because  in  those 
the  dirms  or  deenars  cannot  be  identified  by 
specification, t  or  in  any  other  mode  than  by 
actual  seisin.  The  agency  herein  mentioned 
is  restricted  to  the  singular  description,  for 
the  purpose  of  distinguishing  it  from  the 
agency  implicated  in  a  contract  of  partner- 
ship or  of  pawnage,  because  that  is  annulled 
by  the  dissolution  of  the  partnership  or  the 
pawnage,  as  a  thinff  which  is  comprehended 
IS  annulled  by  the  dissolution  of  that  which 
comprehended  it.  An  example  of  singular 
agency  is  where  a  person  commissions  another 
to  purchase  him  a  slave  (for  instance),  in 
which  case,  if  he  give  the  agent  money  for 
that  purpose,  and  the  monejr  perish  in  the 
agent  s  hands,  yet  the  agency  is  not  annulled. 
**  It  is  otherwise"  (says  Fakr-al-Islam,  in 
his  commentary  on  the  Zeeadat),  *'  in  cases 
of  Mozaribat  and  partnership,  because  the 
dirms  and  deenars  are  in  both  identified  by 
specification,  insomuch  that  if  the  money  he 
lost  before  delivery,  the  Mozaribat  is  an- 
nulled." This  is  contradictory  to  what  our 
author  has  above  advanced,  that,  '*  in  Moza- 
ribat and  singular  agency,  the  dirms  and 
deenars  cannot  be  identifiea  by  specification, 
nor  in  any  other  way  than  by  actual  seisin." 
It  is,  however,  probable  that  there  are  two 
opinions  recorded  on  this  point.  What  is 
above  said,  that  '*if  Uie  whole  partnership 
stock,  or  the  stock  of  either  partner  in  parti- 
cular, perish  before  any  purchases  be  made, 
the  contract  of  partnersnip  is  annulled," — is 
evident,  where  the  whole  stock  of  both  part- 
ners perishes ;  and  where  the  stock  of  one  of 
the  partners  perishes  the  contract  is  also  an- 
nulled; because  the  partner  whose  property 
has  not  perished  had  agreed  to  tne  other 
participating  in  his  property  for  no  other 
reason  than  that  he  should  also  participate 
in  the  other's  property ;  but,  upon  this  being 
rendered  impossible,  ne  will  not  agree  that 
the  other  should  participate  in  his  property. 
And  {in  the  last  case)  the  loss  falls  entirely 
upon  the  partner  to  whom  such  stock  had 
belonged,— ^Tm&  contract,  therefore,  is  void, 
as  its  continuance  is  useless :  and.  to  whom- 
soever the  destroyed  property  belonged,  the 
loss  affects  him  onXy^  and  not  the  other, 
whether  it  perish  in  ms  own  hands,  or  in  tJie 
hands  of  his  partner ; — if  in  his  own  hands 
evidently ;  and  also,  if  in  tiie  hands  of  his 


*  Arab.  Wikalit-Moofradit;  meaniDg, 
agencv  with  respect  to  some  particular  act. 

t  That  is,  by  the  mention  of  them  in  the 
contract. 
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mrtner,  beeanse  it  is  a  trust  in  the  hands  of 
uat  penon.* 

Unless  it  had  perished  after  admixture. — 
It  is  otherwise,  howeyer,  where  the  stock 
perishes  after  admixture ;  for  in  this  case  the 
loas  falls  nnon  the  patnership  stock  generally, 
sinoe,  as  tne  property  of  each  is  no  longer 
distinffnishahle,  it  follows  that  the  loss  must 
affect  both. 

A  purchase  made  hy  one  partner,  where  the 
sicek  of  the  other  afterwards  perishes,  is 
participated  in  hy  both;  and  the  partnership 
continues  in  force,  agreeably  to  the  contract, 
— If  one  of  the  partners  in  question  make  a 
purchase  with  his  own  stock,  and  the  stock 
of  the  other  afterwards  perish  before  he  has 
made  any  purchase  with  it,  in  this  case  the 
thing  purchased  by  the  first  partner  is  in 
partnership  between  the  two,  agreeably  to 
stipulation ;  because,  as  partnership  subsisted 
between  them  at  the  time  of  the  purchase, 
the  article  purchased  became  a  subject  of 
partnership  oetween  them  at  that  time ;  and 
the  effect  is  not  altered  by  the  destruction  of 
the  other's  property  after  the  purchase.  This 
partnership  in  the  purchase  is  a  partnership 
fy  contract  t  (according  to  Mohammed),  in- 
somuch that,  whoever  of  the  two  sells  it,  the 
sale  is  lawfuL    Hassan-Ibn-Zeeyad  alleges 
that  the  partnership  is  merely  a  partnership 
by  right  of  property,  { insomuch  that  it  is  not 
lawful  for  either  pailner  to  sell  more  than  his 
own  share,  because  the  contract  of  partner- 
ship was  dissolved  in  the  present  instance,  in 
consequence  of  the  destruction  of  stock,  in 
the  same  manner  as  where  the  destruction 
takes  place  before  any  purchase  being  made; 
nothing,  therefore,  remains,  except  the  effect 
of  the  purchase,  namely,  right  of  property  [in 
the  thine  purchased],  and  hence  it  is  a  part- 
nership by  right  of  property.    The  argument 
of  Monammed  is  that  the  contract  has  been 
completely  fulfilled  with  respect  to  the  article 

Surctiased,  and  consequentljr  cannot  be  ren- 
ered  void  by  the  destruction  of  property 
after  such  completion.  It  is  to  be  observed 
that,  in  the  case  now  under  consideration, 
the  purchaser  is  to  take  from  his  partner  his 
proportion  of  the  price  [of  the  article  pur- 
chased], because  he  bought  a  moiety  of  it  by 
agency,  and  paid  the  price  out  of  his  own 
•ubstanoe,  as  was  before  mentioned. — What 
is  now  advanced  proceeds  upon  a  supposition 
of  the  purchase  made  by  one  partner  having 
been  effected  before  the  destruction  of  the 
otiier's  stock. 

But  if  it  jyerish  before  the  other^s  purchase, 
that  continues  between  them  under  a  partner* 
ship  by  right  of  property, — If,  however,  the 


•  A  trustee  is  not  responsible  for  his  trust 
in  cases  of  loss  or  destruction.  (iSee  Deposits.) 

t  Meaning,  that  the  partnership  (with  re- 
spect to  the  purchase)  continues  in  force 
under  the  original  contract. 

X  That  is,  existing  merely  in  virtue  of  a 
mutual  right  of  property,  and  not  of  the 
contract. 


stock  of  one  partner  first  perish,  and  the 
other  partner  then  make  a  purchase  with  his 
own  substance,  and  it  should  have  been  ex- 
pressly agreed,  in  the  contract,  that  each  is 
to  act  as  an  agent  on  behalf  of  the  other,  in 
this  case  whatever  the  purchaser  may  have 
boueht  is  divided  between  the  two,  according 
to  their  previous  stipulation ;  because,  al- 
though the  contract  of  partnership  be  an- 
nulled, yet  the  agency,  which  was  expressly 
mentioned  in  it,  continues  in  force ;  the  pur- 
chase is  therefore  participated  in  by  both,  in 
virtue  of  the  agenoj ;  the  connexion  continues 
a  partnership  by  right  of  property ;  and  the 
purchaser  is  accordingly  to  take  from  his 
pM^er  his  proportion  of  the  price,  for  the 
reason  before  stated. 

Unless   there    be   no   mention  of  mutual 
agency  in  the  contract;  for  in  this  case  it 
belongs  solely  to  the  purchaser, — If,  on  the 
other  hand,  the  partnership  only  be  men- 
tioned in  the  contract,  and  nothing  expressed 
in  it  respecting  each  partner  acting  as  an 
agent  on  the  other's  behalf,  the  article  pur- 
chased by  one  partner  appertains  solely  to 
him;  because,  if  the  article  were  partici- 
pated between  the  two,  it  could  be  so  only  in 
virtue  of  the  mutual  agency  implicated  in 
the  contract ;  but,  that  being  annulled,  the 
power  of  agency  implicated  in  it  is  also 
annulled.    It  is  otherwise  where  the  parties 
have  expressly  mentioned  a  mutual  power  of 
agency ;  because  in  this  case  tiie  affcnoy  is 
not  annulled  by  the  annulment  of  tne  part- 
nership, as  agency  is  hero  one  especial  design 
of  the  contract,  and  is  not  merely  implicated 
in  it. 

Partnership  holds  without  admixture  of 
stocks. — ^A  PARTNEEsniP  is  legal,  although 
the  parties  should  not  have  mixed  stocks. 
Ziffer  and  Shafei  maintain  that  it  is  illegal, 
because  the  profit  is  a  branch  of  the  stock, 
and  the  branch  is  not  to  be  participated  in 
except  where  the  original  stock  itself  is  also 
participated,  which   cannot  be  so  but  by 
coalescence  or  admixture.    The  ground  upon 
which  they  proceed  is  that,  in  a  contract  of 
partnership,  the  stock  is  the  subject  of  the 
contract  (whence  it  is  that  the  partnership  is 
referred  to  the  stock,  by  each  partner  saying 
to  the  other,  **I  make  you  my  partner  in 
such  stock,"— and  also,  that  the  specification 
of  the  capital  is  an  essential),— and,  such 
being  the  case,  it  is  indispensably  requisite 
that  the  stock  be  participated  in  by  both. 
It  is  otherwise  in  Mozaribat,  as  that  is  not 
partnership,  since  it  implies  nothing  more 
than  that,  as  the  manager  is  to  act  for  the 
proprietor  of  the  stock,  he  is  consequently 
entitled  to  a  share  in  the  profit,  as  wages  on 
account  of  his  labour,  which  is  different 
from  the  case  in  question,  where  the  profit  is 
a  branch  of  the  stock,  and  not  wages  for 
labour.    This  is  a  grand  leading  princijJe 
with  Ziffer  and  Shafei,  insomuch  that  (argu- 
ing ujwn  this  ground)  they  allege  it  to  he 
indispensable,  in  a  contract  of  partnership, 
that  the  stock  of  both  partners  be  of  tine 
same  species;  for,  if  ouierwise  (as  where 
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one  is  poBsessed  of  dirms  and  the  other  of 
deenars),  they  hold  that  the  contract  is  in- 
valid because  of  the  capital  not  being  par- 
ticipated in  by  both :  and  they  also  aUe^ 
(u])on  the  same  principle)  that  admixture  is 
an  essential :  and  likewise,  that  it  is  unlaw- 
ful to  stipulate  an  excess  of  profit  to  either 
partner,  where  their  stocks  are  equal,  as  the 
profit  is  a  branch  of  the  stock: — and  also, 
that  partnership  in  arts*  and  trades t  is 
illegal,  as  in  those  there  is  no  stock  (as  shall 
be  hereafter  explained). — The  arguments  of 
our  doctors  upon  this  point  are  twofold. — 
First,  partnership  in  profit  is  referred  to 
the  contract,  and  not  to  the  stock  ;  because, 
as  the  contract  is  termed  "  a  contract  of 
partnership,''  it  is  indispensable  that  the 
property  ol  the  term  partnership  exist  in  it ; 
and,  such  being  the  case,  it  follows  that  the 
admixture  is  not  essential. — Secondly,  as 
the  money  [of  which  the  stock  consists]  is 
not  specified,  the  profit  is  not  derived  from 
the  capital,  nor  indeed  from  anything  else 
than  the  transactions  [which  are  had  with 
the  stock! ;   because  each  party  is  a  prin- 
cipal, with  respect  to  one  half  of  the  stock, 
and  an  a^ent  with  respect  to  the  other  half ; 
and,  as  it  hence  appears  that  partnership 
may  be  established,  in  x>oint  of  transaction, 
without  admixture  of  stocks,  it  follows  that 
it  may  also  be  established  in  the  thing  which 
accrues  from  transaction  (namely,  the  profit), 
without  such  admixture:  and,  as  the  con- 
tract of  partnership  thus  becomes  similar  to 
a  contract  of  Mozaribat,  a  similarity  of  spe- 
cies in  the  stocks,  and  an  equality  of  profit, 
arc  not  essentials,  although  the  stock  oi  each 
be  equal.    A  partnership  in  arts  is  also  law- 
ful on  the  same  principle. 

Partnership  does  not  admit  a  specification 
of  profit  in  hekalf  of^  either  partner, — A  CON- 
TBACT  of  partnership,  which  stipulates  any 
particular  sum  out  ot  the  profit  for  one  of  the 
partners,  is  unlawful,  as  this  condition  is  a 
means  of  destroying  partnership,  since  it  is 
possible  that  no  more  profit  may  be  acquired 
altogether,  than  the  sum  so  stipulated.  Cor- 
respondent to  this  is  a  case  of  cultivation ; 
that  is  to  say,  where  the  parties,  in  a 
compact  of  cultivation,  stipulate  a  particular 
quantity  of  produce  to  one  of  them  (that  is, 
to  the  cultivator  or  to  the  landlord),  tne  com- 
pact is  invalid ;  because  such  a  stipulation 
18  a  means  of  destroying  partnership ;  and  in 
cultivation  it  is  essential  that  the  produce  of 
the  land  be  equally  participated  between 
those  persons. 

Either  partner  may  make  over  his  stock, 
in  the  manner  6f  a  Bazat, — Each  of  the 
partners,  in  a  contract  either  of  reciprocal 
partnership  or  of  partnership  in  actual  stock, 
u  at  liberty  to  give  his  stock  in  the  manner 
of  a  Bazat ;  because  it  is  customary  so  to  do 
fal  Qontraots  of  partnership ;  and  also,  be- 


^JMb.   Shirkat^  Takabbal  (sjmonymous 
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cause  either  partner  is  at  liberty  to  hire  any 
person  to  work  for  the  acquisition  of  profit ; 
and  as  the  acquisition  of  profit  without  any 
return  is  still  less  objectionable  than  hiring 
with  the  same  view,  he  is  consequently 
authorized  to  adopt  the  other  mode  a  for- 
tiori. 

Or  lodge  it  as  a  deposit, — In  the  same 
manner,  also,  either  o£  them  is  at  liberty  to 
lodge  this  capital  as  a  deposit,  as  this  is 
cu^tomary,  and  sometimes  necessary,  among 
merchants. 

Or  intrust  it  to  the  care  of  a  manager^  by 
Mozaribat, — Each  of  them  is  also  at  liberty 
to  give  his  capital  in  the  way  of  Mozaribat, 
because,  as  Mozaribat  is  subordinate  to 
partnership  either  by  reciprocity  or  in 
traffic,  it  follows  that  a  contract  of  partner- 
ship comprehends  Mozaribat,  It  is  recorded 
from  Haneefa  that  a  partner  has  not  this  in 
his  power,  because  M.ozaribat  is  also  a  mode 
of  partnership.  The  former  opinion,  how- 
ever, is  according  to  the  Mabsoot,  and  is  the 
most  approved,  because  partnership  is  not 
the  design  of  a  contract  of  Mozaribat,  the  only 
view  in  it  being  the  acquisition  of  profit.  It 
is  therefore  lawful  to  give  the  capital  iu  the 
way  of  Mozaribat,  in  the  same  manner  as  it 
is  lawful  for  the  proprietor  of  the  stock  to 
hire  a  labourer  with  wages.  It  is  lawful, 
indeed,  in  a  superior  degree,  because,  where 
the  Mozarib  manages,  and  no  profit  is  ac- 
quired, there  are  no  wages  owing  to  him 
from  the  proprietor  of  the  stock,  wnereas,  in 
a  case  or  hire,  where  the  hired  person 
manages  the  stock  and  no  profit  is  acquired, 
wages  are  nevertheless  due  to  him  from  the 
hirer.  It  is  otherwise  with  respect  to  a 
contract  of  partnership,  for  neither  party  is 
at  liberty  to  engaj^  in  such  a  contract  with 
a  third  person,  with  regard  to  the  capitd, 
because  a  thing  cannot  be  a  dependant  of  a 
similar  thing. 

Either  partner  may  also  appoint  an  agent 
on  his  own  behalf —Kit reb,  ot  twopartners, 
by  reciprocity,  or  in  traffic,  is  at  fiberty  to 
constitute  a  person  his  agent  to  transact  for 
him,  because  the  appointment  of  an  agent 
for  purchase  and  sale  is  a  dependency  of 
traffic;  and  contracts  of  partnership  are 
formed  for  the  purpose  of  traffic.  It  is 
otherwise  with  an  agent  for  porohaae,  for  he 
is  not  at  liberty  to  constitute  another  person 
his  agent,  to  make  the  purohase  on  his 
behalf,  as  the  appointment  of  an  agent  for 
purchase  is  a  particular  contract,  the  end  of 
which  is  the  acquisition  of  some  specified 
and  existent  article,  and  a  thing  cannot  be 
the  dependant  of  its  similar. 

Each  partner  holds  the  stock  in  the  manner 
of  a  trust,— Tee  possession  of  each  of  two 
partners,  by  reciprocity  or  in  traffic,  over  the 
partnership  stock,  is  considered  as  the 
possession  of  a  trust,  since  each  possesses  the 
property  with  consent  of  the  proprietor,  for 
this  reason,  that  he  is  to  give  something  in 
lieu  of  it,  in  the  same  manner  as  where  a 
person  takes  possession  of  a  thing  wiUi  a 
view  to  poroaase  it  (not  because  it  is  a 
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in  pawnage) ;  the  stock  is  therefore 

tion    of   partnershtp    in   arts, — 
SnnrAi,  or    partnership  in  arts 
also  termed  Shirkat  Takabbal*), 
nrhere  two   tailors,  or  two  dyers 
loej,  become  partners,  by  agreeing 
ind    to   share   their  earnings   in 
p  ;  which  is  lawful,  according  to 
rs.    Ziffer  and  Shaiei  allege  that 
nlawfol ;    because  the  design  of 
p     is    a    participation   of   j^ain 
le  parties,  and  the  partnership  in 
B    not  calculated  to  answer  this 
a    capital  is   indispensable,   as 
p  in  profit  is  founded  on  partner- 
>ck    (according  to  their  tenets,  as 
forth),  and  in  the  case  in  question 
>  capital.    The  argument  of  our 
that  the  desi^  of  the  contract  in 
LB   the   acquisition   of    property, 
ELttainable  by  each  party  oonsti- 
!  o^er  his  agent ;  because  upon 
ming  agent   on  the  part  of  the 
respect  to  one  half,  and  a  prin- 
respect  to  the  other  half,  a  part- 
established  in  the  property  to  be 

ot  requisite  that  the  parties   both 

same  trade  or  reside  in  the  same 
lity  of  trade  and  of  dwelling-place 
;aentials  in  this  species  of  partner- 
lik  and  Ziffer  controvert  this  ;  for 

to  them   unity   of  trade  and  of 
ire  essentials. 
ON. — It  was  before  mentioned  that, 

to  Ziffer,  partnership  in  arts  is 
;  but  here  it  appears  that  he  holds 
wful ;  which  is  a  contradiction. 
— There  are  two  reports  of  the 
Ziffer  upon  this  point.  That 
ited  is  conformable  to  one  report; 

is  now  mentioned  is  according  to 
?port. 

g^ment  of  Ziffer  in  support  of  his 
nion  is  that  if  the  parties  be  of 
Tades  (such  as  where  a  dyer  and  a 
>ecome  partners),  each  will  be  at  a 
respect  to  the  business  undertaken 
her,  as  that  is  not  his  trade ;  the 
rtnership,  therefore,  cannot  be  ob- 
Q  the  same  manner,  also,  if  their 
residence  be  difftrent,  each  is  at  a 
respect  to  the  business  of  the  other, 
ment  of  our   doctors  is  that  the 

the  legality  of  the  partnership 
the  acquisition  of  property)  is  in  no 
bed  by  unity  of  trade  and  place  of 

or  the  leverse  : — it  is  not  affected 

of  trade,  or  the  reverse,  because 
itment  of  agency  made  by  agree- 
th  respect  to  any  business,  is  ap- 
hether  the  person  who  undertakes 
e  to  execute  it  in  a  good  and  suffi- 
iner,  or  not  at  all,  since  the  person 


who  so  agrees  is  not  under  any  obligation  to 
perform  the  business  himself,  but  is  at  liberty 
to  appoint  any  other  person  to  perform  it ; 
and  as  each  party  has  it  in  his  power  thus  to 
appoint  a  person  to  perform  the  business  in 
question  J  the  contract  is  consequently  valid : 
neither  is  it  affected  by  unity  of  place,  or 
the  reverse,  because,  if  one  of  the  two 
partners  work  in  one  shop,  and  the  other 
in  another  shop,  yet  it  is  evident  that  no 
difference  whatever  is  thereby  created  in 
essential  circumstances. 

It  admits  an  inequality  of  profit, — It  is  to 
be  remarked  that  if,  in  the  case  now  under 
consideration,  the  partners  stipulate  to  per- 
form equal  labour,  and  to  diviae  the  acqui- 
sition arising  from  it  in  three  lots,*  the  same 
is  lawful,  upon  a  favourable  constanction. 
Analogy  would  suggest  that  this  is  unlawful, 
because  the  responsibility  is  in  proportion 
to  the  labour,  whence,  if  this  stipulation 
were  admitted,  it  would  induce  a  profit  from 
a  matter  concerning  which  there  is  no  re- 
sponsibility:  any  excess  to  either  party, 
therefore,  is  unlawful  in  the  present  instance, 
in  the  same  manner  as  it  is  unlawful  in 
a  Shirkat  Wadjooh,  or  partnership  upon 
credit  (as  shall  be  hereafter  demonstrated). 
The  reason  for  a  more  favourable  construc- 
tion is  that  what  each  of  the  partners  takes 
he  does  not  take  in  the  manner  of  profit ;  as 
gain  does  not  bear  the  denomination  of 
profit  except  where  the  stock  and  the  gain 
are  of  the  same  nature ;  but  they  are  not  of 
the  same  nature  in  the  case  in  question, 
because  the  capital,  in  this  instance,  is  in- 
dustry, and  the  nrofit  substance;  the  pro- 
perty so  acquirea,  therefore,  is  not  profit, 
but  merely  a  return  for  industry :  now 
industry  is  appreciable  by  means  of  estima- 
tion ;  and  consequently,  where  both  partners 
agree  to  receive  a  certain  specific  proportion, 
such  proportion  is  an  estimate  of  the  industry 
of  each  respectively :  the  excess,  therefore, 
is  not  unlawful  with  respect  to  him  in  whose 
behalf  it  is  stipulated.  It  is  otherwise  in  a 
partnership  upon  credit,  because  in  that 
instance  the  gam  is  of  the^  same  species  with 
the  capital  (as  both  consist  of  substance)  : 
and  profit  is  established  where  the  capital 
and  the  gain  are  of  the  same  nature ;  and  as 
profit  on  property  concerning  which  there  is 
no  responsibility  is  unlawful,  except  in  a 
contract  of  Mozaribat,  it  follows  that  it  is 
unlawful  in  a  contract  of  partnership  upon 
credit :  the  case  in  question,  therefore,  is  in 
no  respect  analogous  to  a  case  of  partnership 
upon  credit. 

The  work  agreed  for  by  either  partner  is 
binding  upon  the  other ;  and  either  is  at 
liberty  to  call  upon  the  employer  for  payment, 
— In  a  partnership  in  arts,  whatever  work 
one  partner  agrees  to  i^  incumbent  upon  him, 
and  also  upon  the  other  partner,  insomuch 
that  the  employer  may  require  the  perform- 
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a  partnership  by  mutual 


*  Two  lots  for  one  partner,  and  one  lot  for 
the  other. 
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anoe  of  it  from  either :  and  each  is  entitled 
to  demand  pa3rment  rrom  the  employer  for 
the  business  performed.  Upon  the  employer, 
also,  thus  payinff  either,  he  is  thcreojr  dis- 
charged of  all  aemands.  This  is  evident 
where  the  partnership  in  arts  is  of  a  reci- 
procal nature  (by  botn  partners  beings  upon 
an  equality  with  respect  to  those  particulars 
in  which  equality  is  requisite  in  a  contract 
of  reciprocity) ; — and  where  the  partnership 
in  question  is  not  of  a  reciprocal  nature,  but 
in  the  manner  of  a  partnership  in  traffic,  the 
same  is  admitted,  on  a  favourable  construc- 
tion. Analogy  would  suggest  otherwise ; 
because  the  partnership  has  been  contracted 
in  genend  terms,  witnout  anv  mention  of 
bail ;  and  bsdl  is  not  one  of  the  articles  of 
a  partnership  in  traffic :  it  would  therefore 
follow  that  the  employer  is  not  empowered 
to  require  the  performance  of  the  Dusiness 
from  either  of  tnem  indifferently ;  and  also, 
that  they  are  not  both  empowered  to  require 
payment  from  the  employer ; — and  likewise, 
that  the  employer  is  not  discharged  from 
idl  demands,  by  pajring  either  indifferently. 
The  reason  lor  a  more  favourable  construc- 
tion is  that  the  nartaiership  is  an  occasion  of 
responsibility ;  uiat  is.  in  consequence  of  the 
partnership,  the  periormance  of  work  is 
incumbent  upon  tne  parties ;  whence  any 
business  engaged  in  by  either  is  incumbent 
upon  the  other  also ;  and  the  other  is  accord- 
ingly entitled  to  the  payment,  as  one  of  them 
engaging  to  perform  any  work  equally  affects 
the  other ;  for  if  the  other  also  were  not 
subject  to  this  obligation,  he  would  not  be 
entitled  to  parent:  the  partnership  in 
question,  therefore,  is  equivalent  to  a  part- 
ner^ip  oy  reciprooitv,  with  respect  to  the 
obligation  of  work,  ana  the  taking  possession 
of  the  payment  for  it. 

Description  of  partnership  upon  credit, — 
Seubkat  Wabjooh,  or  partnership  upon 
credit,  is  where  two  persons,  not  being  pos- 
sessed of  any  property,  become  partners  by 
agreeing  to  purcnase  );[oods  jointly,  upon 
Uieir  personal  credit*  (without  immediately 
paying  the  price),  and  to  sell  them  on  their 
joint  account.  This  species  of  partnership 
is  termed  Wadjooh,  for  this  reason,  that  no 
person  can  purchase  articles  upon  credit  but 
one  possessed  of  personal  notoriety  [W^ahit] 
among  mankind. 

It  may  include  reciprocity, — It  may  law- 
fully constitute  a  partnership  by  reciprocity ; 
because  each  partner  may  become  both  bail 
and  agent  for  the  other.  ^  Where,  therefore, 
two  persons,  capable  of  bail,  make  a  purchase 
of  any  article,  on  condition  that  it  shall  be 
held  between  them  in  equal  shares,  intro- 
ducing die  term  **  by  reciprocity  **  into  their 
agreement,  it  is  a  contract  of  reciprocity.  If, 
on  the  other  hand,  they  express  their  agree- 
ment merely  in  genend  terms,  it  is  a  Shirkat 
Ainan«  or  i>artnership  in  traffic,  because, 
when  thus  generally  expressed,  it  is  con- 

*  Anb.  H^ahit.    Literally,  personal  pre- 
or  auteiety* 


ducted  in  the  manner  of  such  a  partnership. 
The  legality  of  the  partnership  in  question 
is  according  to  our  doctors.  8hafei  alleges 
that  it  is  illegal.  The  arguments  on  both 
sides  have  been  already  recited. 

£ach  partner  is  agent  for  the  other, — In 
partnership  upon  credit,  each  partner  is 
agent  on  behalf  of  the  other,  with  respect  to 
what  he  purchases ; — because  any  act  which 
affects  another  is  unlawful,  except  it  be  per- 
formed in  virtue  either  of  agency  or  of 
authority  ;*  and  as  authority  does  not  exist 
in  the  present  instance,  agency  is  certified. 

The  profit  of  each  partner  must  he  in  pro- 
portion to  the  share  of  each  m  the  adventure, 
— If  the  partners  affree  that  what  they  pur- 
chase shall  be  hela  between  them  in  equal 
shares,  and  that  the  profit  also  shall  be 
equally  divided,  it  is  lawful:  but  it  is  not 
lawful,  in  such  a  case,  to  stipulate  an  excess 
of  profit  to  one  of  them.  Ii,  however,  tiiey 
agree  that  what  thev  purchase  shall  be  held 
between  them  in  tnree  lots,  and  that  the 
profit  also  shall  be  divided  into  three  lot8,t 
it  is  lawful.    In  short,  if  the  profit  be  in 

{proportion  to  the  right  of  property  it  is 
awiul,  but  otherwise  not.  The  reason  of 
this  is  that  men  are  entitled  to  profit  only  on 
account  of  stock,  manaj^ement,  or  responsi- 
bility; thus  the  proprietor  of  a  stock  is 
entitled  to  profit  in  virtue  of  the  stock  ;  a 
manager  in  virtue  of  his  management ;  and 
a  master  artisan,  who  employs  a  scholar  or 
apprentice  at  half  wages  or  third  wa^ 
(tor  instance)  is  entitlea  to  the  profit  arising 
from  his  work  in  virtue  of  his  responsibility 
for  such  work  (whence  it  is  that  if  a  person 
say  to  another,  **  Transact  with  vour  own 
stock  on  condition  that  the  profit  De  mine,*' 
it  is  unlawful,  because  in  suon  a  case,  no  one 
of  the  above  particulars  exists).  As  men, 
therefore,  are  entitled  to  profit  only  on  some 
one  of  these  three  principles,  and  as,  in  a  part- 
nership of  credit,  the  title  to  profit  is  in  virtue 
of  responsibility  (as  aforesaid),  and  as,  also, 
responsibility  attaches  in  proportion  to  the 
right  of  property  in  the  thing  purchased,  it 
follows  that  whatever  exceeds  the  proportion 
of  such  right  of  property  is  a  profit  upon  a 
thin^  concerning  which  there  is  no  respon- 
sibility. Now  the  stipulation  of  |m>fit  from 
a  thm^  concerning  which  there  is  no  re- 
sponsibility is  not  valid  except  in  a  contract 
of  Mozaribat:  and  a  partnersnip  upon  credit 
has  not  the  property  of  a  contract  of  Moza- 
ribat. It  is  otherwise  in  a  partnership  in 
traffic,  as  that  has  the  property  of  a  contract 
of  Mozaribat,  inasmucn  as  eadi  partner  in 
traffic  transacts  businees  with  the  stock  of 
the  other  partner,  in  the  same  manner  as  a 
mana^r  transacts  with  ^e  stock  of  the 
proprietor,  whence  a  partnership  in  traffic 
18,  in  effect,  a  Mozaribat. 

*  Arab.  WiUayat.  Meaning  the  authpritv 
derived  from  natural  or  personal  right,  such 
as  that  of  a  gxiardian  or  a  proprietor. 

t  That  ia,  two  lots  to  one,  and  one  lot  to 
the  other. 
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Stelion.  i  tbat  wbatereT  may  be  acquired  thereby  ahall 

PartmerMp  doet  not  hold  in  artietei  of  a  gDing  to  the  person  who  aotiully  drawn  tbe 
teMtral  nature.— ftximsBBKir  i»  not  lawful  ^  wat«r ;  and  if  this  be  the  owner  of  the  ranle, 
ta  wood,  gnu*!  or  ^me.  If,  thareforo,  two  he  owes  the  other  the  adeqnate  hire  for  the 
fcnMia  eater  into  a  ouitraot  of  partDership  baoket ;  or,  if  it  be  the  owner  of  the  bnoket, 
ritb  reapeot  to  Kudi  utieLei,  and  afterwards  i  he  owes  the  other  an  adequate  hire  for  tha 
•dlect  wood,  or  grass,  or  kill  rame  ill  hunt-  mnle.    The  reaaon  of  the  partaiership  beinff 


,  ^le  wood  or  grsM  so  ooUeoted,  or  the  invalid  is  that  it  is  oontraoted  with  i 
■eao  killed,  fayeithorof  them,  belongs  to  Bpeot  to  an   article  of  a  neutral  natnre 

1  solelj,  and  not  to  the  other  partner,    (namely,  water},  and  is  therefore  unlawful. 
e  role  holds  in  oases  where  two  per-  |  The  hire  of  a  mule  or  the  bueket  is  due, 


MBB  enter  into  a  contract  of  partnership  beoause   the   neutral  article    (namely,   the 

withrespect  to  aoij  other  articles  of  a  neutral  water>  becomes  the  property  of  the  peraon 

Mtnre  (Euoh  aa  fruit  collected  from  the  trees  who  drew  it ;  and  as  he  deriTes  an  advantag«, 

if  tbiB  foreat,  which  are  common  property) ;  '  nnder  an  invalid  contract,  trttta  the  property 

Iseenao  k  contract  of  partnership  oompre-  of  anothn'  person  (namely,  from  his  mule  or 

bmda    >    commiieion  of   agency;   and  the  his  bucket),  it  follows  tliat  he  owes  a  hire  for 

momtment    of    an    agent   for   procuring  the  same. 

ttmgs  of  a  neutral  description  is  null,  be-  The  profit  to  each  partner  mutt  he  m  pro- 

■liMi   the  instructions  of  a  oonstituent  to  portion  to  the  stock.— Is  all  oases  of  invalid 

ttosefiect  are  invalid,  since  an  appointment  partnership,  the  profit  is  in  proportion  to 

<t  ageaoy  signifies  an  endowing  with  autho-  the  stock  ;  any  stipulation,  therefore,  of  ao 

lihr  to  transact  oonceming  a  matter  oiigi-  eioess  of  profit  to  either  partner  is  nnlL 

lauj  aabjeot  to  the  acts  of  the  oonstituent  Accordingly,   if  the   stock  iM  between  the 

mIj,  Bud  not  of  the  sj^nt ;  but  it  is  other-  partners  in  equal  shares,  and  they  agree  to 

wise  in  the  ease  in  question,  as  the  agent  is  their  profit  being  in  three  lots,  such  agree- 

Wre  at  liberty  himself  to  take  the  neutral  ment  is  null,  and  the  profit  mnst  be  eqnallr 

trtide  withoot  the  instruction  of  his  oon-  divided ;  because,   as  the  profit  which  ao- 

•ttnent,  and  consequently  is  incapable  of  ernes  is  a  dependant  of  the  stock,  the  degree 

■Bpeerin^  as  his  deputy  concerning  it.     In  of  it  must  bo  in  proportion  to  the  stock,  in 

aert,  a  right  of  property  in  a  neutral  article  the  same  manner  as,  in  a  oontraot  of  ciilti- 

ii  Mtkbliahed  only  by  the  acta  of  taking  and  vation,  the  grain  which  is  reaped  is  a  depen- 

fatting  it  in  custody.  dont  of  the  seed.    The  reason  of  this  is  that 

VhieMM  they  b»  taken  paaenion  of  jointly,  i  a  claim  to  an  excess  profit  can  exist  only  in 

—Xl,  therefore,  both  partners  take  it  jointly,  '  virtue  of  a  previous  apeciftc  agreement:  but 

it  it  equally  in  partnershi])  between  them,  oa  in  the  case  in  question  this  agreement  has 

ihey  are  both  equally  entitled  to  it.     Itut  if  become  invalid  in  consequence  of  the  inva- 

SDe  of  them  only  ciert  himself  in  taking  it,  lidity  of  the  contract  of  partnership  itself : 

the  other  doing  nothing,  it  belongs  wholly  the  claim,  therefore,  remains  in  force  only 

to  the  one  who  acts :  if,  on  the  other  hand,  in  proportion  to  the  capital  stock. 

ne  be  the  chief  actor,  and  the  other  only  A  contract  of  partnership  it  annulled  ba 

n  aaaistant  (as  where  one  plucks  the  fruit,  the  death  or  apontaty  of  either  partner. — If 

ud  the  other  collects  it,— or,  where  one  both  one  of  two  partners  die,  or  apostatize,  and 

ptncka  end  gathers  it.  and  the  other  carries  it  be  nnited  to  a  foreign  country,   the  contract 

sway),  in  this  case  the  assistant  is  to  receive  of  partnership  is  annulled ;  because  a  coo- 

wigea  in  proportion  to  his  labour.— Thia  is  tract  of  partnership  comprehends  an  appoint- 

•ecordiDg  to  Mohammed.     (Aboo  Yoosof  al-  ment  of   agency,  which  is  essential  t    '' 


a  qufstioD :  but  that,  if  the  wuges  exceed  |  b^  death ;  and  it  is  also  annulled   by  the 

Lhis,   one   half  of  the  value  only  is  paid  to  circumstance    of    desertion    to    a    foreign 

the  aasiatant,  because,  aa  he  hnd  amecd  to  country  during-  a)M)sta.iy,  where  the  Kazeo 

teeept  one  half  ol'  the  article  specified,  his  Issues  a    decree    in    consequence  of   such 

rijit  fails  with  respect  to  any  larger  pro-  

puTtion.) 

.Vor  in  thii  instance,  where  the  meant  nf  t 
aequiring  them            '  ~ 

powesa  B  mule,  ana  anotner  a   uasnacE  ^or  .  ] 

leather  bucket,  such  as  is  used  in  drawing  i 

water),   and  they  enter  into  a  contract  ot  large 

partnership  in  drawing  water.*  by  agreeing  e-'^  * 

*  Water  is  in  many  parts  of  Aaia  pro-  t_.  -----,     ,               .      ,  ,          , 

FurMi  frttm  draw-wells,  sunk  to  a  consider-  •  That  is,  be  expatriated  by  a  decree  of 

able  depth.    From  the  edge  of  such  wells  a  the  Kozee,  issued   in  oOhsequcnoe  of  his 

load  is  constructed  or  cut.  going  off  from  apostasy  and  desertion. 
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desertion,  because  that  is  equivalent  to 
death :  upon  the  agency,  therefore,  being 
annulled,  the  contract  of  partnership  is  also 
annulled. 

Whuther  the  aurrivor  hi  aware  of  that  event 
or  not, — It  is  also  to  be  observed  that  the  sur- 
viving partner  being  aware  of  the  decease  of 
his  fellow,  or  otherwise,  makes  no  difference 
whatever  with  respect  to  the  dissolution  of 
the  partnership ;  because  as,  in  the  case  in 
auestion,  Uie  survivor  is  virtually  discharged 
irom  the  agency  by  the  decease  of  his  part- 
ner, it  is  not  essential  that  he  be  informed  of 
that  event.     It  is  otherwise  where  one  of 
two  partners  breaks  the  contract  of  partner- 
ship, for  the  effect  of  such  a  breach  depends 
upon  the  knowledge  of  the  other  partner, 
as  the  breach  is  a  designed  dissolution  of 
the  contract. 

Section, 

A  person  camiot  pay  Zakat  upon  his  part- 
ner* s  property  tDithout  his  permission, — It  is 
not  lawful  K>r  either  partner  to  pay  the 
Zakat  upon  the  other's  property  witnout  his 
permission,  as  the  payment  of  Zakat  is  not 
a  branch  of  traffic. 

Case  of  mutual  permission  to  pay  Zakat, — 
If  each  of  the  partners  give  a  general  per- 
mission to  the  other  to  pay  the  Zakat  upon  his 
property,  and  each  should  afterwards  first 


responsible : — ^but  to  this  they  reply  that  tlu 
order  which  the  person  in  question  received 
was  not  in  fact  an  order  to  pay  so  much 
ZA.KAT,  but  rather,  merely,  an  onler  to  trans- 
fer so  much  to  the  foor,  since  the  payment 
of  actual  Zakat  is  not  within  his  province, 
as  this  is  connected  with  the  intention  of  the 
principal,  and  no  more  can  be  required  of 
the  person  so  directed  than  what  is  within 
his  province  and  ability :— the    person  in 
question,  therefore,  stands  in  the  same  predi- 
cament with  one  who  is  directed  to  perform 
sacrifice  on  behalf  of  another,  in  a  case  of 
detention ;  thus,  if  a  person  engaged  in  the 
ceremonies  of  pilgrimage  were  to  fall  into  the 
hands  of  an  enemy,  and  to  direct  any  other 
person  to  perform  sacrifice  at  the  temple  ou 
his  behalf  and  the  other  perform  sacrifice 
accordingly,  after  the   principal  had  been 
released  from  the  enemy,  and  nad  completed 
his  pilgrimage,  yet  he  does  not  bear  the  loss,* 
whether  he  be  aware  of  the  detention  having 
ceased,    or   otherwise.     The^  argument   of 
Haneefa  is  that  the  person  in  question  has 
been  directed  **  to  pay  Zakat;**  and  as  what 
he  pays  is  not  in  fact  Zakat,  it  is  evident  he 
has  acted  contrary  to  the  orders  of  his  princi- 
pal, whose  design  in  giving  such  orders  was 
to  discharge  himself  from  an  obligation  in- 
cumbent upon  him  (for  it  is  evident  that  his 
sole  view  in  subjecting  himself  to  such  an 


pay  the  Zakat  upon  his  own  particular  share  expense  is   to  ward  off  the  divine  angrr 


m  the  stock,  and  then  pay  Zakat  upon  his 
partner's  share,  in  this  case  he  who  last  paid 
the  Zakat  is  responsible,  whether  he  be  aware 
of  the  other  having  already  paid  it  or  not. 
This  is  according  to  Haneefa.  The  two 
disciples  allege  that  he  is  not  responsible, 
where  he  is  not  aware  of  that  circumstance. 
What  is  here  advanced  proceeds  upon  a  sup- 
position of  each  partner  having  paid  the 
Zakat  upon  their  respective  shares  of  stock 
successively,  and  not  altogether ;  for  where 
they  have  paid  it  altogether,  each  is  rcspon- 
Bible  for  the  other's  proportion  of  it.  A 
correspondent  difference  of  opinion  obtains 
where  any  indifferent  ]>erson  directs  another 
to  pay  the  Zakat  upon  his  property,  and  the 
other  accordingly  pays  the  Zakat  up()n  his 

Eroperty  after  the  person  who  so  directed 
im  had  already  paid  it ;  for,  according  to 
Haneefa,  the  person  acting  under  such 
direction  is  responsible,  whetner  he  pay  the 
Zakat  with  a  knowledge  of  the  above  circum- 
•tancc,  or  otherwise.  The  two  disciples,  on 
the  oUier  hand,  maintain  that  he  is  not 
responsible  unless  he  pay  it,  having  a  know- 
U^dge  of  ^at  circumstance,  as  he  has  acted 
by  direction,  and  consequently  cannot  be 
held  answerable.  They  admit,  indeed,  that 
it  may  be  objected  that  what  the  person 
acting  under  such  direction  pays  is  not 
Zakat,*  and  consequently  he  ought  to  be 

*  BeoauBC  Zakat  has  been  already  paid  by 
the  prinoipttly  and  hence  what  this  person 
payi  ii  not  properly  Zakat,  but  rather 
gratuity  or  almi-gift. 


attending  the  neglect  of  Zakat);— now,  as 
(in  the  case  in  question)  this  design  has  been 
fully  answered  by  the  pavment  of  the  princi- 
pal himself,  it  can  no  longer  bo  so  uy  the 
payment  of  his  substitute,  and  hence  it 
lollows  that  the  substitute  is  di^char^rtd 
from  his  commission,  whether  he  be  aware 
or  not,  because  this  is  a  virtual  discharge, 
and  to  that  knowledge  is  not  essential. 
With  respect  to  the  case  of  sacrifice  under 
a  circumstance  of  detention,  as  adduced  by 
the  two  disciples,  some  in  reply  to  it  alkge 
that  the  principle  there  advanced  is  not 
generally  admitted,  as  concerning  that  altyo 
there  is  a  difference  of  opinion.  Others, 
again,  maintain  that  there  is  an  essential 
difference  between  that  case,  and  the  case 
under  consideration.  The  reason  they  gi\  e 
for  this  difference  is,  that  sacrifice  is  not  in- 
cumbent upon  the  detained  person,  as  he  is 
permitted  to  delay  it  until  his  detention  shall 
cease.  The  payment  of  Zakat,  on  the  othtr 
hand^  is  incumbent,  whence  the  design  in 
appointinf^  an  agent  to  pay  it  is  to  dischar^re 
an  obligation ;  and  as  this  design  is  not  ful- 
filled,t  it  follows  that  the  agent  has  no  credit 
for  his  pa>'ment,  and  that  what  he  pays  is  a 
waste  and  destruction  of  the  property  of  liis 


*  That  is  to  say,  the  exi)cnBe  attending  the 
sacrifice  (although  it  be  insufficient  and 
nugatory  under  such  a  circumstance),  iiovrr- 
theless  falls  u])on  the  director,  not  upon  tlie 
person  directed. 

t  As  it  has  been  already  fulfilled  by  the 
payment  oi  the  principal  himself. 


Book  XIT.]  PARTHEHSHIP.  231 
prineipkl,  for  whioh  he  ie  ccmHqueiitly  i  tbese  are  excepted  from  the  oontraot  of 
ibie.     The  cue  of  sacrifice  under  a  neoeseity,  they  are  the  sole  property  of  tha 


tteproper^of hiBpruLcipal,forwhichreasoii  ooDsidcration   the   purchaser  diBcharged  a 
ha  !•  not  reapoiudUe.  portuenhip  debt,   which  was  eqnaLy  dne 

^  fiimaU^te,  purchased  under  a  contract '  horn  hothpaitaen,  for  the  reaaons  alreadf 
tf  Ttdprtxity,  becomes  the  jproperty  of  that   alleged. 
fartnrr  kHo,  leith  jiermittton  of  the  other,  |      ifut  the  teller   may  take  the  price  from 


I  corttai  cotmexton  tcith  her. — Ip 


two  p«rtiier«  by  reciprocity  permit  the  othtr 


of  either.— It  i 


a  be  observed  that,   i 


questioD.  the  seller  of  die  slaTe  is  at 


according'   to  Uaoeefa.    reBemble8(inthiBrespect)theprioeofTicttulB 


%mv  |J«ruiirn  uy  reupro<:iiy  ptimit  lub  uLucr  ihldv  ui  ^uvbijuu,  uie  Hcuer  ui  Lue  Biave  IS  at 
partner  to  purchase  a  lemBie  slave  with  the  libertr  to  take  the  price  from  either  partoer, 
partnership  stock,  and  to  have  carnal  con-  accoraiug:  to  all  our  doctors,  because  this 
Mxiou  wiu  her,  and  the  other  act  accord-  price  is  a  debt  incurred  by  an  not  of  traffic. 
IDfly,  in  this  case  the  slave  sppertains  to  I  A  contract  of  reciprocity,  moreoTcr,  compr&- 
the  vorchaMr,  and  he  is  not  reapoosible  for   hends  bail ;  and  hence  the  price  of  the  b1bt« 

■nyuun^.    This   is    according   to  Haneefa.    resembles  [i"  *'■'"  — '^'^ ■ — 

Ilus  two  disciples  allege  ^t  the  other  part-  or  clothing. 
aa  ia  entitled  to  take  half  the  price  of  the 
■lave  ;  because  the  porchaser  has  paid  for  the 
■bve  ont  of  the  partnership  stock,  and  con- 
iHinently  his  partner  has  a  right  to  be  repaid 
Us  share  in  the  same  manner  as  in  the 
puntbaae  of  victuals  or  clothing  (that  is,  as, 
where  one  of  two  partners  by  reciprocity 
pnrchases  victnals  or  clothing,  paying  the 
price  out  of  the  partnership  stock,  the  other 
putner  is  entitled  to  take  half  the  price  from 
the  purchaser,  so  also  in  the  case  in  ques- 


BOOK   XV. 


OF  WAKF,  OS  APPBOPBTATIOHS.  * 

Definition  of  H'akf;  and  carious  opintoni 

respecting  it. — WAKf,  in  its  primitive  sense, 

means  detention.      In  the  language  of  Uie 

u«  i,iu.:..aK.,  «j  BJBu  m  iiiB  «.»  .u  uucd-  ""  (according  to  Hancefa),  it  signifies  the 

tion).     The  ground  upon  which  this  proceeds   appropnaUon  of  any  particular  thing  in  such 

b  that  the  slave  in  question  has  become  the   ^.*SJ„.|,TL^.f_..'P?l°f'??^".."^._-.'?t  ?^ 

sole  and  exclusive  property  of  the  purchE 

because  of  the  necessity  ot  legalizing  gt'uc 

tion  ;  and  as  the  price  w  due  in  propurtir- 

the  light   of  property,  '' 


e  of  the  slave  is  solely  and  exclusively 
due  from  the  purchaser.  'Ihe  arKument  of 
Haneela  is  that  the  slave  boa  fallen  into  the 
fMisBCssicn  of  both  partners,  i  certiori, 


shall  still  GODtinue.  and  the  advantage  of  it 

go  to  some  charitable  purpose,  in  the  manner 

.u.uuii  .u   "^  "  ^'"'i''     ^™B  give  it  as  the  opinion  of 

that  the   Haneefa  that,  as  the  advantage  of  a  tiling  is 

■     -     ■      -  nonentity,  and  as  the  alms-gift  of  a  noneu- 

ty  ia  invalid,  it  follows  that  appropriation 

.  utterlj  illegal.t    It  is,  moreover,  recorded 

the  Mabsoot  that  Haneefa  held  appro- 


the  I 


what  partnership  requires  (for   they  pnation.to  be  invalid.     The  most  approved 

altertherequisitesofpaMnershipjithe  authorities,  however,  declare  it  to  be  vaJid 

■'       "         ■    the  property  of  both,  in  ac—'l-'"  <"  »-""  ■  »-*  «—  fl.t-  ■>  l-"^  -» 

ati  if  no    i»mii»>ioD   had  '^ 


been  given  :  now  the  ptrmission  implies  that  P"j 

the  person  n  ho  grants  it  makes  a  gilt  of  his 

Aaje  to  the  purchaser ;  for  comol  connexion 

U  lawful  only  in  virtue  of  right  of  property  ;    "afl  signiUes  tBo  appi 

andtherebnomodeofestabliahingthatinthe   t'euiar  »rUele,  m  such  a 

prewnt  case  but  by  gift ;  because  sale  cannot  '•'  ^  ""^  ™6=  "'  <''"° 

be  supposed        ''  "  ■       .       .,        .  , 


to  him  :  but  since  (like  a  loan)  it 
an  absolute  nature,}:  the  appro- 
held  to  be  at  liberty  to  resume  it, 
and  the  sale  or  gift  of  it  ia  oouseijuently 
lawful.      According   to   the   two   disciples, 
Wakf  signifies  the  appropriation  of  a  par- 


.«=  ^an^u.     ^  .  .    ,„    diviiiB  pi^iperty.  whence 

the  estab-  I  "*  appropnator^  right  in  it  is  extmgiiishfd, 


DV  HUUUUMru  uii    iiiiB  iH;<.'a>LOU,      Ph  LUC  CBLau-  J    'l   \.  '  -         en      ^  i       -i 

ll.hin.it  of  •  rieht  ot  p»oi«n,  bj  •■!•  ""JJ  ";''  ",  '~>»"  •  P"?I«>;r  ".'  God  by  th. 

b<  nponiont  to  the  ri,il.il'.  of  «  coWr.it  'f  ""I"?  '?  '••»1"»»  "  ki.  OMlnr...- 

i,tp.nDt7.hipi  for  it  lb!- partner  »ero  10  ikU  lb«  >»«   <''«Pl«"l  ^""fore,  hold    •PPto- 

L?.*-!.--.  ._  Jl  . , '^..:,i   ., .1 ;.  nnation  to  be  absolule  :  and.  constnutntlv. 


his  share 


.c  purchasiT,  still  that  iihare 


sequently. 


in ^nership "between  th^  two,  nnTd^n^t  1^?.^^/,"^°°^''.':, ?^"T:l1:."l^i.lP'^','^_*^ '*'' 
belong  excla>ivi' 


rely  to   the  purchas 


r  sale ;  and  that  inheritance  also  does 


DeiODB  eiciUMveiy  lo    me  purcnaser.      iiis    =  ,      ;.   ■      ■    ■,,.         _     .    .      ■.       ,^ 

.h.r<."tbmlor..i;n..<l.ih.prop,rtrof  tbo  P"'  ""^  mth  ie.p«t  U.  ».    (The 
pmbMorbf  Biit  implfcd  in  tbrpiTniii.i.1    '"'''"'   "■"  ""»«  "'"«  "'"■'i  ""  '' 
granted  to  the  purchaser  to  have  eumal  cun- 
nexion  with  the  sluve.    It  is  otherwise  w 
respect  to  victuals  and  clothing,  because, 


uiSm  which  the  <1 

opinion ;    fur,   according  to  Aboo 

^jtJ)  I  Yoosaf,  the  appropriation  ia  absolute  from 


I     *  Meaning  always  of  a  pious  or  cli 

f  That  is,  has  no  foroe  in  law. 
£  That  is,  it  ia  not  ibkevocablk. 
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the  instant  of  its  execution;  whereas  Mo- 
hammed holds  it  to  become  absolute  only  on 
the  delivery  of  it  to  a  ^lootwalee,  or  pro- 
curator;*— as  will  hereafter  appear.)  Ihus 
the  ti-rm  Wakf,  in  its  literal  sense,  compre- 
hends all  that  is  mentioned  both  by  Hancefa 
and  by  the  two  disciples.  Now,  such  being 
the  case,  no  preference  can  be  given  to  the 
tenets  of  one  party  over  that  of  the  other,  as 
drawn  from  tne  meaning  of  the  term ;  this 
preference,  therefore,  must  be  given  as  drawn 
from  arguments.  The  arguments  of  the  two 
disciples  upon  this  subiect  are  twofold : 
First,  when  Omar  was  aesirous  of  bestow- 
ing in  charity  the  lands  of  Simag,  the 
prophet  said  to  him,  "  You  must  bestow  the 
ACTUAL  LAND  ITSELF,  in  order  that  it  may 
not  remain  liable  to  be  either  sold  or  be- 
STOWKD,  and  that  inheritance  may  not 
hold  in  it : — Secondly,  there  is  a  necessity 


the  appropriator  wishes  to  apply  the  revenue 
arising  from  what  he  appropriates  to  some 
charitable  purpose  in  perpetuity,  which  is 
impossible,  unless  his  right  of  property  in  it 
continue.  Fourthly,  it  is  impossible  that 
the  appropriator's  right  of  property  in  the 
Wakf  should  be  extinguished,  during  its 
existence,  without  its  becoming  the  property 
of  some  other  person,  as  the  law  does  not 
admit  the  idea  of  a  thing,  during  its  existence, 
going  out  of  the  possession  of  one  proprietor 
without  falling  into  the  possession  of  another 
proprietor.  Wakf,  therefore,  in  this  par- 
ticular resembles  a  Sayeeba.  (A  Sayeeba  is 
a  female  camel,  set  at  liberty  in  pursuance 
of  a  vow  (as  where  a  man  says,  **  if  I  return 
home  from  this  journey,"  or,  "  recover  from 
this  disorder  a  certain  female  camel  of  mine 
is  Sayeeba,***)  which  the  owner  prohibits 
himself  from  any  further  use  of ;  in  the  same 
for  the  appropriation  being  absolute,  in  order  |  manner  as  a  Baheera,  or  female  camel,  which, 
that  the  mt»rit  of  it  may  result  for  ever  to  " 
the  appropriator;  and  this  necessity  is  to  be 

answered  onljr  by  the  appropriator  relin- 
quishing his  ri^ht  in  what  he  appropriates, 

and  dedicating  it  solely  to  God  ;  wnicn  dedi- 
cation, as  being  agreeable  to  the  law,  in  the 

same  manner  as  that  of  a  mosque,  must 

therefore  be  made  in  the  same  mode.    The 

arguments   of    llaneefa   concerning   it  are 

various.  First,  the  prophet  has  said,  "Pro- 
perty cannot,  after  the  decease  of  the  pro- 
prietor, be  detained  from  division  among  his 

neirs"  (in  other  words,  appropriations  are 

not  ABSOLUTE,  but  inheritable).    Shirrah 

moreover  says,  "  the  prophet  determined  the 

sale  of  an  appropriation  to  be  lawful,** — 

which  is  as  much  as  to  say,  that  *'  before 

the  promulgation  of  tho  law  by  the  holy 

Mohammed  (on  whom  bo  the  blessing  and 

peace  of  God)  appropriations  were  absolute ; 

out  our  LAW  has  rendered  them  otherwise.*' 

—Secondly,  the  appropriator's  right  in  the 

article  appropriated  must  still  continue  in 

force,  for  this  reason,  that  it  is  lawful  for  the 

creatures  of  God  to  derive  an  advantage 

from  it,  either  by  tillage  (if  it  consist  of 

land),  or   by   residence   (if   it   consist  of 

dwelling-houses) ;   for  if  no  one  had  any 

right  in  it.  any  acts  with  respect  to  it  would 

be  unlawtul,  in  the  same  manner  as  with 

respect  to  a  mosque.  It  is,  therefore,  evident 

that  a  right  of  property  in  it  still  continues : 

and  it  is  also  evident  that  this  right  of  pro- 
perty must  rest  with  the  appropriator,  and 

not  with  any  other  person,  as  he  alone  is 

entitled  to  expend  the  revenue  arising  from 

it  upon  the  objects  of  the  appropriation,  and 

to  appoint  a  procurator  over  it :  but  yet,  as 

the  term  Wakf  implies  giving  in  charity,  the 

use  of  it  resembles  that  of  a  loan.    Thibdly, 


*  Literally,  a  person  endowed  with  autho- 
rity ;  the  term  procurator  is  adopted  by  the 
translator,  as  being  peculiar  to  the  mana^- 
Bieat  of  a  religious  foundation,  and  as  distin- 
yaishinff  this  oiUoo  from  that  of  a  common 


after  producing  ten  colts,  it  was  customary, 
in  times  of  ignorance,  then  to  set  at  liberty, 
rendering  it  unlawful  to  be  used  or  eaten.) 
Appropriation,  in  short,  resembles  the  Pagan 
act  of  setting  a  camel  at  liberty,  in  this 
respect^  that  the  thing  appropriated  does  not 
go  out  of  the  right  of  property  of  the  pro- 

Erietor : — in  other  words,  if  a  man  constitute 
is  quadruped  a  Sayeeba,  still  it  continues 
his  propertv ;  and  so  also,  if  a  person  ai)pro- 
priate  his  lands  or  quadruped.  It  is  otner- 
wise  in  a  case  of  manumission,  as  that  is  a 
dereliction  of  property.  It  is  otherwise  also 
in  the  case  of  a  mosque,  as  that  is  dedicated 

Surely  to  Ck>D  (whence  it  is  unlawful  to 
erive  any  advantage  from  a^  mosque), 
whereas,  in  a  case  of  appropriation,  the 
right  of  the  individual  still  continues  in 
force,  and  that,  consequently,  is  not  dedicated 
purely  to  God. 

Alte nation  of  the  artich  appropriated  is 
completed  hy  a  decree  of  the  magistrate,  and 
the  declaration  of  the  appropriator,  or  the 
consignment  of  it  to  a  procurator. — It  is 
reported  by  Kadooree,  from  Haneefa,  that 
the  appropriator*  s  right  of  property  is  not 
extinguished,  except  where  the  magistrate 
so  decrees,  or  where  the  appropriator  himself 
suspends  it  upon  his  decease,  by  declaring 
**  When  I  die,  this  house  is  appropriated  to 
such  a  purpose**  (and  so  forth)*  Aboo 
Toosaf  alleges  that  his  right  of  property  is 
extinguished  upon  the  instant  of  his  saying 
"I  have  appropriated" — (and  such  also  is 
the  opinion  of  Shafei) ;  because  that  is  a 
dereliction  of  property,  in  the  same  manner 
as  manumission.  Mohammed  says  that  it  is 
not  extinguished  until  he  appoint  a  procu- 
rator, and  deliver  it  over  to  him:  and 
decrees  are  passed  upon  this  principle.  The 
reason  of  this  is  that  the  righc  of  God  cannot 
be  established  in  an  appropriated  article  but 
by  implication,  in  the  consignment  of  it  to 


*  Literally,  running  about  at  liberty.  It 
may  be  used  towards  a  female  slave  as  a 
formula  of  manumission. 
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his  creatnre  (as  a  transfer  to  the  Almifi^hty, 
who  ia  himself  the  proprietor  of  all  thmi^, 
althougrk  it  cannot  be  effected  actually  and 
ezpreaaly,  yet  may  be  so  dcpendantly) ;— it 
therefore  beoomes  subject  to  the  rules  of 
divine  propertv  dependantly,  and  conso- 
qoently  resembles  Zakat  and  alms-fl^ift. 
With  respect  to  what  is  reported  from 
Elaaeefa,  that  *'the  appropriator's  right  of 
property  is  extinguished  by  a  decree  of  the 
magistrate," — our  author  remarks  that  this 
is  apinoyea  doctrine,  as  such  a  decroe  removes 
ill  differenoe  of  opinion.  With  respect, 
however,  to  what  is  further  reported  from 
him*  that  '*  the  appropriator's  right  of  pro- 
perty is  extiniiruished  in  consequence  ot  his 
suspending  that  upon  his  decease/*  it  is 
altogether  unfounded,  as  his  right  of  pro- 
perty cannot  be  extinguished  but  by  his 
bestowing  the  use  of  the  article  for  chari- 
table purposes  in  perpetuity,  in  which  case 
it  is  the  same  as  a  bequest  of  perpetual 
osufruct: — ^in  this  instance,  therefore,  his 
light  of  property  becomes  extinct,  and  the 
tppropriation  is  absolute. 
A  decree  of  the  magistrate  fixes  an  appro^ 


— and  according  to  Aboo  Toosaf,  by  his  sim- 
ple declaration, — and  according  to  Moham- 
med, by  his  declaration  and  delivery  to  a 
procurator),— it  passes  out  of  the  possession  of 
the  appropriator ;  but  yet  it  does  not  become 
the  property  of  any  other  person ;  because,  if 
this  were  the  case,  it  would  follow  that  it  is 
not  in  a  state  of  detention,  but  may  be  sold 
in  the  same  manner  as  other  property ;  and 
also,  because  if  the  person  or  persons  to 
whom  it  is  assigned  were  to  become  the  pro- 
prietor of  it,  it  would  follow  that  it  could 
not  afterwards  pass  out  of  his  pK)ssession  in 
consequence  of  any  condition  stipulated  by 
the  former  proprietor, — whereas  it  is  not  so, 
for  if  a  person  were  to  appropriate  a  dwell- 
ing-house (for  instance)  to  the  poor  of  a  par- 
ticular tribe,  and  the  poverty  of  any  one  of 
these  were  afterwards  removed,  the  right  in 
it  passes  to  the  others,  which  it  could  not  do 
if  this  person  were  a  proprietor. 

Ant/  undefined  part  of  a  thing  may  he 
appropriated. — The  appropriation  of  an  nu- 
de dned  part  or  portion  of  any  thing*  is 
lawful,  according  to  Aboo  Yoosaf.  Moham- 
med alleges  that  an  appropriation  of  this 


priaiion :  hut  the  decision  of  a  referee  does  I  nature  is  unlawful ;  because  as  actual  pos- 
nalJLtit. — It  is  related,  in  the  Fata veo  Kazee  session  is  held  by  him  to  be  an  essential 
Khan,  that  judicial  decrees  are  issued  on  the  |  (by  the  procurator  taking  possession  of  the 
subject  of  appropriations  only  in  cases  where  I  article  appropriated),  so,  in  the  same  man- 
t  person  having  appropriated  a  particular !  ner  that  without  which  possession  cannot 
article«  and  delivered  it  over  to  a  Mootwalee  '  take    place   is   also  an   essential,   namely. 


or  procurator,  is  afterwards  desirous  of 
resuming  it;  and  the  latter  disputes  the 
resumption,  on  the  plea  of  the  appropriation 
being  absolute ;  and  they  carry  the  matter 
before  a  Kazee,  who  decrees  it  to  be  absolute. 
—Concerning  a  case  where  the  parties  autho- 
rize any  third  person  to  decide  upon  this 
point,  and  he  decides  the  appropriation  to  bo 
atuolute,  there  is  a  ditforencc  of  oinnion  :  it 
\i  certain,  however,  that  such  a  decision  is 
not  bindini^  upon  the  parties. 
Oise  of  an  appropriation  made  ujwn  a 


division;  and  this  can  onlv  be  in  a  thing 
capable  of  division.  (With  respect,  how- 
ever, to  a  tiling  incapable  of  division,  the 
appropriation  ot  an  indetinite  portion  of  it 
is  held  to  bo  legal  by  Mohammed  also,  as  he 
conceives  an  analogy  betweun  this  and  a  gift, 
or  charitable  donation.)  The  ground  upon 
which  the  opinion  of  Aboo  Yoosaf.  proceeds 
is,  that  the  separation  of  an  indehnite  part 
of  any  thing  is  indispensable  to  the  taking 
possession  of  it;  but  as  the  taking  possession 
IS  not  (according  to  him)  essential  in  a  case 


drath-hed, — If  a  person  make  an  appropria-  '  of  appropriation  (whence  the  means  of  taking 
tion  upon  his  death-bed,  Tehavee  reports  I  possession  is  also  unessential),  it  follows  that 
that,  according  to  Ilaneet'a,  it  stands  in  the  the  apprt)priation  of  an  indetinite  part  of 
same  predicament  with  a  bequest  after  death,  any  thing  is  held  by  him  to  be  lawful. 
—(that  is  to  say,  is  absolute) :  contrarv  to  an  From  this  rule,  however,  he  excepts  a  mos- 
appropriation  made  during  health,  which  is '  que,  or  burying-ground,  the  appropriation 
held  by  Haneefa  not  to  be  of  an  absolute  |  of  anv  undefined  portion  of  which  is  unlaw- 
nature.  The  true  statement,  however,  is  ful,  although  it  bi)  of  an  indivisible  nature  ; 
that  the  ap])ropriation  in  question  is  not  |  because  the  continuance  of  a  participation 
absolute,  according  to  Haneefa;  but  it  is  !  in  any  thing  is  repugnant  to  its  becoming  the 
absolute,   accordini^   to    the   two  disciples;   exclusive  right  of  Ood;  and  also,  because 


with  this  distinction,  however,  that  the 
appropriation  here  treated  of  is  reij^arded  as 
injm  the  third  of  the  appropriator  s  estate, 
whereas  an  appropriation  made  during  health 
is  regarded  as  from  the  whole  of  the  appro- 
priator's property. 

'fhe  anpropriator*s  right  of  property  is 
drstroyea;  hut  without  a  transfer  of  that 
right  to  any  other  person. — Upon  an  appro- 
priation becoming  valid  (that  is,  absolute, 
according  to  the  various  opinions  of  our  doc- 
tirs,  as  here  stated, — according  to  I{an(>efa, 
in  cunscouenoe  of  the  appropriator's  declara* 
tion,  anu  the  magistrate's  subsequent  decree 


the  present  discussi(m  supposes  the  place  in 
question  to  be  incapable  of  division,  as  being 
narrow  and  coutiued,  whence  it  cannot  be 
divided  but  by  an  alternate  application  of  it 
to  different  purposes,  such  as  its  being  ap- 
plied one  year  to  the  interment  of  the  dead, 
and  the  next  year  to  tillage,  or,  at  one  time 
to  prayer,  and  at  another  time  to  the  keeping 
of  horses,  which  would  bo  singularly  abomi- 
nable. It  is  otherwise  with  regard  to  the 
appropriation  of  anything  else  than  a  mosque 

*  Such  as  the  half,  or  the  fourth,  of  a  ti(.'id, 
house,  &c. 
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or  burvinfc-gronnd  ;  because  the  appropria- 
tion or  an  undefined  portion  of  any  other 
matter,  where  it  is  of  an  indivisible  nature, 
is  decreed  to  be  lawful  by  all  our  doctors,  as 
it  may  be  hired  (for  instance),  and  the  parties 
mav  divide  the  rent. 

Oase  of  appropriation  of  land^  where  an 
indefinite  portion  of  it  afterwards  appears 
to  be  the  property  of  another  person. —  If  a 
person  appropriate  land,*  and  it  should 
afterwarda  appear  that  an  indefinite  portion 
of  the  land  (such  as  the  fourth)  was  the 
property  of  another  person,  the  appropria- 
tion is  void  with  respect  to  the  remainder 
also,  according:  to  Monammed ;  because,  in 
this  instance,  the  separation  into  indefinite 
divisions  is  associated  with  the  appropria- 
tion, which  is  consequently  invalid,  in  the 
same  manner  as  a  gift.  It  is  otherwise 
where  a  donor  resumes  a  part  of  his  gift;  or 
where  the  heirs  of  a  donor  who  had  made 
the  gift  upon  his  death-bed  resume  two- 
thirds  of  his  gift  after  his  decease :  for  if  a 
person,  upon  nis  death-bed,  make  a  gift  or 
appropriation  of  the  whole  of  his  property, 
and  the  heirs  resume  two-thirds,  still  the 
gift  or  appropriation  are  not  rendered  void, 
because,  in  tnis  instance,  the  separation  into 
indefinite  divisions  is  supervenient,  and  not 
associated ;  that  is,  at  the  time  of  the  ^ft  or 
appropriation,  the  article  was  not  divided 
into  undefined  portions,  but  became  so  after- 
wards. If,  however,  it  should  appear  that 
another  is  entitled  to  a  portion  of  the  land, 
of  a  specific  and  not  an  undefined  nature,  in 
this  case  the  appropriation  is  not  void  with 
respect  to  the  remainder,  because  of  no  in- 
definite division  existing  in  this  instance : 
and  gifts  and  charitable  donations  are  also 
subject  to  the  same  analogy. 

The  objects  of  an  appropriation  must  he  of 
a  pvrnettial  nature, — An  appropriation  is  not 
complete,  according  to  JIaneefa  and  Moham- 
med, unless  the  appropriator  destine  its 
ultimate  application  to  objects  not  liable 
to  become  extinct ;  as  where,  for  instance,  a 
man  destines  its  application  ultimately  to 
the  use  of  the  poor  (by  saying,  "  I  appro- 
priate this  to  such  a  person,  and  after  him 
to  the  poor),*'— because  these  never  become 
extinct.  Aboo  Yoosaf  maintains  that  where 
the  appropriator  names  an  object  liable  to 
termination  (as  if  he  were  to  say,  "  I  have 
appropriated  this  to  Zeyd),  it  is  valid,  and 
after  the  death  of  Zeyd  it  passes,  as  an 
appropriation,  to  the  poor,  although  the 
appropriator  had  not  named  them.  The 
ar^ment  of  Haneefa  and  Mohammed  upon 
this  point  is  that  appropriation  requires  an 
extinction  of  right  of  jproperty,  without  a 
tranafer  of  it ;  and  aa  this,  like  manumission, 
if  of  a  peri>etual  nature,  it  follows  that  if  a 

*  Arab.  Akkar ;  meaning  any  immoveable 
property  whatever,  whether  lands  or  tene- 
ment!. Zimeen  it  the  term  in  the  Persian 
Tmioii,  and  the  tronalator  therefore  renders 
it  land  throughout 


thing  be  appropriated  to  a  finite  object,  the 
appropriation  is  imperfect;  whence  it  is  that 
an  appropriation  is  rendered  void  by  making 
it  temporary,  in  the  same  manner  as  a  sole 
is  made  void  by  limiting  its  duration. 

OujECTioy.— This  argument  of  Haneefa, 
that  the  right  of  property  becomes  extinct 
without  **  a  transfer  of  it,"  contradicts  what 
was  formerly  said,  that,  **  according  to 
Haneefa,  in  appropriation,  the  right  of  pro- 
perty is  not  extinguished." 

Reply. — ^There  are  two  reports  from 
Haneefa  upon  this  subject.  One  of  them 
is  that  which  was  before  stated.  Another 
makes  the  opinion  of  Haneefa  to  agree  with 
that  of  Mohammed.  iSome  also  allege,  in 
reply  to  this  objection,  that  what  is  here 
advanced  from  him  proceeds  from  a  suppo- 
sition of  the  magistrate  having  decreed  the 
appropriation  to  be  absolute,  under  which 
circumstance  it  passes  out  of  the  possession 
of  the  appropriator  according  to  all  our  doc- 
tors. 

The  argument  of  AbcK)  Yoosaf  ia  that  the 
design  or  the  appropriator  is  to  i>erform  an 
act  of  piety  acceptable  to  God  ;  and  this  is 
fully  answered  in  either  case  ;  because  piety 
on  some  occasions  may  consist  in  the  appro- 
priation of  an  article  to  a  terminable  object, 
—and  it  may  at  other  times  consist  in  the 
appropriation  of  a  thin^  to  an  interminable 
object ;  —  the  appropriation,  therefore,  is 
equally  valid  in  both  instances.  Now  some 
say  that  perpetuitv  is  essential  to  it.  Aboo 
Yoosaf,  however,  does  not  consider  the  men- 
tion of  perpetuity  as  an  essential,  as  the 
terms  appropriation  or  charity  do  clearly 
argue  thus  much,  according  to  what  was 
before  advanced,  that  **  Appropriation,  like 
manumission,  signifies  an  extinction  of  a 
right  of  property  without  a  tranfer  of  that 
rittht."  According  to  Mohammed,  on  the 
other  hand,  the  mention  of  perpetuity  is  an 
essential;  because  appropriation  is  a  chari- 
table donation  of  the  use  of  a  thing,  or  of 
actual  product ;  and  as  those  are  sometimes 
temporary  and  soinetimes  perpetual,  the 
general  mention  of  it  cannot  oe  understood 
as  a  perpetuation :  it  is  therefore  indii»peu- 
aable  that  perpetuity  be  express! v  mentioned. 

Appropriation  of  immoveable  and  of 
moveable  property, — The  appropriation  of 
land  is  lawful ;  because  seyeial  of  the  pro- 

Ehet*s  companions  appropriated  their  lands : 
ut  the  appropriation  of  moveable  property 
is  altogether  unlawful,  whether  purposely, 
or  as  a  dependant.  This  is  the  opinion  of 
Haneefa.  Aboo  Yoosaf  alleges  that  if  a 
person  appropriate  lands,  together  with  the 
cattle  and  slaves  attached  to  them,  it  is  law- 
ful ;  and  the  same  of  all  instruments  of  hus- 
bandry ;  because  those  are  all  dependants  of 
the  soil  in  the  fulfilment  of  the  design ;  the 
appropriation  of  these,  therefore,  as  depen- 
dants of  the  land,  is  lawful ;  for  many  things 
are  admissible  dependantly,  wliioh  are  not  so 
positively;  thus  the  sale  of  wine  (for  in- 
stonoe)  by  itself  is  unlawful,  whereas,  along 
with  land  it  is  lawfal»—  and  in  the  same  man- 
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ner  the  appropriation  of  the  heam  of  a  honse 
is  unlawful,  whereas  alon^  with  the  house 
it  is  clearly  legal.    The  opinion  of  Moham- 
med, also,  accords  with  that  of  Ahoo  Yoosaf 
in  this  point,  because  as  he  holds  the  appro- 
priation of  moveables  to  be  lawful  merely  in 
virtue  of  the  appropriator's  declaration,  it 
follows  that  he  admits  the  appropriation  of 
them  as  a  dependant  to  be  legal  a  fortiori. 
Mohammed  is  also  of  opinion  tnat  if  a  per- 
son appropriate  horses,  camels,  or  arms,  to 
carry  on  war  against   infidels,  it  is   law- 
ful;— in  which  opinion  (as  lawyers  report), 
Ahoo  Yoosaf  coincides  with  him.    This  pro- 
ceeds upon  a  favourable   construction ;  for 
analog  would  suggest  that  such  an  appro- 
priation is  unlawful,  for  the  reasons  already 
alleged.    The  reason  for  a  more  favourable 
construction,  however,  is  that  the  prophet 
once  said,    "Ehalid  has  appropriated  his 
HORSE  and  akmouk  in  the  way  of  God  ;  and 
Telliha  has  appropriated  his  horse  in  the 
way  of  God.***— According  to  Mohammed, 
the  appropriation  is  lawful  of  all  moveables, 
the    appropriation  of  which   is   commonly 
practised,  such  as  spades,  shovels,  axes,  saws, 
planks,  coffins  ^and  their  appenaages)  stone 
or  brazen  vessels,  and  books:  but  according 
to   Aboo   Yoosaf  it   is  unlawful;  because 
analogy  cannot    be    abandoned  but  on  the 
express  authority  of  the  sacred  writings; 
and  as  horses  and  armour  only  are  there 
mentioned,  the  admission  must  be  restricted 
accordingly.    Mohammed  says  that  analogy 
may  be  abandoned  on  account  of  utility  (as 
in  arts  or  manufactures,  for  instance) ;  and 
utility  exists  in  the  articles  in  question.    It 
is,  moreover,  recorded  of  Nasseer  Ibn  Yehee, 
that  he  appropriated  his  books,  as  conceiving 
that  to  be  analogous  to  the  appropriation 
of  a  Koran  (in  other  words,  as  the  appro- 
priation of  a  Koran  is  lawful,  so  also  is  the 
approi)riation  of  any  other  book ) :  and  this 
is  approved,  because  other  books  as  well  as 
KoRANs  are  kept  for  the  purpose  of  reading 
and  instruction.    Most  lawyers  have  passed 
decrees  according  to  the  opinion  of  Moham- 
med in  this  particular.    It  is  written  in  the 
Fatavee*Kazee-Khan  that  there  is  a  differ- 
enceof  opinion  between  the  Elders  concerning 
the  appro])riation  of  books. — Fikkea-Aboo- 
al-Seyb,  however,  holds  it  to  be  lawful;  and 
decrees  pass  accordingly. 

The  appropriation  of  articles  in  which  it  is 
not  customary  is  unlawful. — It  is  not  lawful 
to  ap]iropriate  moveables,  the  appropriation 
of  which  is  unusual  or  uncommon,  according 
to  our  doctors.  Shafei  alleges  that  the 
appropriation  is  lawful  of  everything  which 
admits  of  the  use  without  a  destruction  of 
the  subject,  or  of  everything  lawfully  sale- 
able, bt'cause  such  articles  as  admit  usufruct 
rt'somble  land,  horses,  or  arms.  The  arjfu- 
uient  of  our  doctors  is  that  appropriation 
requires  perpetuity,  according  to  what  has 
been  already  stated ;  aud  this  cannot  exist 

*  This  is,  in  waging  war  against  the 
infidels. 


in  moveables,  since  these  are  not  of  a  lasting 
nature :  analogy  therefore  8ug[ge8ts  that  the 
appropriation  of  moveables  m  general  is 
unlawful :— it  is  admitted,  however,  in  some 
articles  (although  contrary  to  analogy), 
because  of  the  traditions  already  recorded, — 
and  in  other  articles  (such  as  axes,  saws, 
and  so  forth),  because  of  utility:  but  the 
appropriation  of  furniture,  clothes,  and 
slaves,  is  unlawful,  as  being  contrary  to  the 
sun^stions  of  analogy,  because  they  have 
neither  tradition  nor  utility  to  support  the 
legality,  and  therefore  resemble  dirms  and 
deenars.  With  respect  to  what  Shafei  has 
advanced  that  **  those  articles  are  analogous 
to  lands,  horses,  and  armour,"  we  reply  that 
no  analogv  can  be  admitted  between  them'; 
because  land  endures  perpetually ;  and 
horses  and  armour  are  instruments  of  war 
against  infidels,  which  is  among  the  highest 
religious  oblif|^tions,  whence  the  property  of 
piety  exists  m  the  appropriation  of  these 
articles  in  a  much  stronger  degree  than  in 
the  appropriation  of  other  moveables ; — the 
analogy,  tnerefore,  is  not  allowed. 

An  appropriation  cannot  he  sold  or  tranS" 
ferred.—Aj}^om  an  appropriation  becoming 
valid  and  absolute,  the  safe  or  transfer  of  the 
thing  appropriated  is  unlawful,  according  to 
all  lawyers :  the  transfer  is  unlawful,  because 
of  a  saying  of  the  prophet,  **  Bestow  the 
ACTUAL  LAND  ITSELF  iu  charity,  in  such  a 
manner  that  it  shall  no  longer  be  saleable 
nor  inheritable."  An  appropriation,  there- 
fore, is  incapable  of  sate  or  transfer,  upon 
becoming  valid  and  absolute. 

But  it  may  he  divided  offy  where  it  consists 
of  an  undefined  part  of  anything. — If,  how- 
ever, the  appropriation  consist  of  an  un- 
defined part  of  anything,  and  (in  conformity 
with  the  doctrine  of  Aboo  Yoosaf)  become 
absolute,  and  the  partner  require  it  to  be 
divided  ofi",  such  division  is  lawful ;  because 
division  implies  separation  and  distinction. 
In  all  things,  indeed,  except  those  which  are 
computable  by  weight  or  measure,  exchange 
chiefiy  prevails :  in  appropriation,  however, 
a  superior  regard  is  had  to  separation  ana 
distinction,  in  order  that  the  appropriation 
may  be  valid  :  the  dividing  it  off,  therefore, 
is  not  to  be  ref^arded  in  the  light  of  a  sale  or 
transfer,  and  is  conseq^uently  legal. 

Jf  a  person  appropriate  his  snare  in  part- 
nership lands,  he  must  divide  it  off'  and 
detach  it  from  those  of  his  partner  ;  because 
he  alone  has  authority  to  do  this  during  his 
life,  or  his  executor,  after  his  decease.  If,  on 
the  other  hand,  a  person  appropriate  the  half 
(for  instance)  of  his  own  land,  in  this  case 
the  Kazee  is  to  divide  it  off',  and  alienate  it 
from  Ithe  appropriator— (or  the  anpropriator 
may  sell  one  half  (for  instance)  of^his  land  to 
an  J'  other  person,  and  then  divide  off  the 
portion  appropriated  and  alienate  it  from 
that  person,  and  afterwards  re-jmrchase  the 
remainder  from  the  purchaser  *) : — for  the 

*  This  is  merely  a  device,  for  the  purpose 
of  obviating  legal  objections. 
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appropriator  is  not  at  liberty  himself  to 
divide  oif  the  portion  of  land  which  he  has 
appropriated,  or  to  separate  it  from  that 
portion  which  ho  has  not  appropriated, 
becaiise  one  person  is  incapable  of  nimself 
making  a  division,  and  thus  ^ivins;  to  him- 
self, since  division  can  take  place  only 
between  two.  ^ 

In  case  of  dividing  it  offy  the  payment  of  a 
balance  made  by  the  appropriator  is  lawful ; 
but  if  made  to  the  appropriator ^  it  invali- 
dates the  appropriation, — If,  in  dividing  off 
appropriated  land,  any  balance  occurs  (as 
where  a  person  appropriates  his  share  in 
partnership  land,  and  he  and  his  partner 
accordingly  make  a  division  of  the  land,  and 
the  share  of  one  of  them  proves  defective, 
and  the  other  makes  up  the  difference  by  a 
payment  in  money),  it  is  unlawful,  where 
this  balance  is  paid  to  the  appropriator,  as 
the  sale  of  an  appropriated  article  is  unlaw- 
ful :  but  if  it  is  the  appropriator  who  pays 
the  balance^  it  is  lawful,  and  what  he  gets  m 
return  is  his  property ; — if,  therefore,  he  be 
desirous  of  having  it  divided  off  from  the 
part  he  has  appropriated,  he  must  refer  the 
matter  to  the  Kazee,  in  order  that  he  may 
separate  the  portion  approi)riated  from  what 
he  [the  appropriator]  gets  in  return  for  the 
balance. 

I'he  income  of  an  appropriation  must  be 
exjiended  (in  the  first  itistance)  upon  keeping 
it  in  repair, — It  is  incumbent  that  the  in- 
come of  an  appropriation  be  in  the  first 
instance  expended  in  the  repairs*  of  it, 
whether  the  appropriator  may  have  stipu- 
lated this  or  not ;  oecause  his  design  was 
that  the  income  should  serve  as  a  perpetual 
fund,  and  as  a  per[)etual  income  cannot  be 
drawn  from  the  article  appropriated  unless 
it  be  preserved  in  continual  repair,  that  is 
a  necessary  attendant  upon  it ;  and  also,  be- 
cause all  acquisition  must  be  attended  with 
expense  —  (in  other  words,  he  who  enjoys 
the  profit  must  also  bear  the  loss). — In  short, 
upon  the  person  to  whom  the  advantage  of  a 
thing  accrues,  must  rest  the  inconveniences 
attending  it;  and  such  being  the  case,  it 
follows  that  the  repair  of  an  appropriation 
resembles  the  subsistence  of  a  stave  whose 
service  has  been  bequeathed  to  any  one,  for 
the  subsistence  of  such  slave  rests  upon  the 
le^tee  of  usufruct.  If,  therefore,  the  appro- 
priation be  to  the  poor,  and  the  requisition 
of  repairs  from  them  be  imnossible  (because 
of  the  appropriation  itself  Deing  their  sole 
dependence),  the  repairs  must  be  afforded 
out  of  the  income  arising  from  it. 

Unless  the  appropriatee  be  rich^  in  which 
case  he  is  awswerablefor  the  repairs — Ip,  how- 
ever, the  appropriation  be  to  some  particular 
person,  in  the  hrst  instance,  and  after  him  to 
the  poor,  the  repairs  are  in  this  case  due  out 
of  that  person's  property  (but  he  is  at  liberty 


*  Arab.  Tuneer :  meaning,  the  rendering 
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to  furnish  the  means  out  of  whatever  part  of 
his  property  he  chooses),  during  his  lite  ;  and 
in  this  case  no  part  of  the  income  is  laid  out 
in  repairs,  because  the  requisition  from  the 
person  who  enioys  the  benefit  is  in  such 
instance  possible,  since  he  is  specified  and 
known. 

But  in  such  a  degree  only,  as  may  suffice 
to  preserve  it  in  its  original  state. — It  is  to 
be  understood,  however,  that  the  repairs  are 
to  be  made  out  of  the  property,  only  in  such 
a  degree  as  may  be  requisite  to  preserve  it 
in  the  state  in  which  it  was  appropriated  : 
if,  also,  it  fall  to  ruin  [or  run  waste]  it  is  to 
be  restored  to  the  state  in  which  it  was 
appropriated,  because  the  income  of  it  was 
made  over  to  others,  and  was  to  be  derived 
from  it  as  in  that  state,  and  not  as  in  any 
superior  state ;   and  as  such  income  is  the 
right  of  him  to  whose  use  it  is  appropriated, 
it  is  not  lawful,  without  his  permission,  to 
expend  it  in  repairs  to  a  degree  beyond  the 
original  state  of  the  appropriation.     Some 
are  also  of  opinion  that  the  same  rule  obtains 
where  the  appropriation  is  to  the  poor  at 
large,  and  not  to  any  particular  individual, 
— that  is  to  say,  the  income  is  not  to  be  ex- 
pended in  repairs  beyond  the  original  state 
of  the  anpropriation.    Others  allege  that  this 
is  lawful.    The  former,  however,  is  the  better 
opinion  ;  because  the  income  arising  from  an 
appropriation  is  expended  in  the  repairs  of 
it  only  from  the  neoessi^  of  preserving  it  as 
it  was  originally,  and  there  is  no  necessity 
for  repairs  beyond  what  may  suffice  for  this 
purpose. 

The  repairs  of  a  house  are  incumbent 
upon  the  individual  occupant  pro  tempore, — 
If  a  person  appropriate  a  house,  with  this 
condition,  that  his  son  or  any  other  person 
shall  reside  therein  during  bfe,  the  repairs 
are  incumbent  upon  him  who  has  the  right 
to  inhabit  it,  because  he  who  enioys  the 
profit  must  also  bear  the  loss  (as  has  been 
already  stated),  and  the  case  consequently 
resembles  the  subsistence  of  a  slave  whose 
service  has  been  bequeaUied  to  any  person 
by  his  master. 

Or  if  he  neglect  this,  the  magistrate  must 
let  the  house,  and  furnish  the  repairs  out  of 
the  re?i^.— If,  therefore,  the  person  in  ques- 
tion refuse  or  neglect  to  repair  the  house,  or 
be  incapable  of  so  doing,  from  poverty,  the 
magistrate  must  in  this  case  let  it,  ana  pro- 
vide for  the  repairs  out  of  the  rent;  and 
must  return  it  to  him  upon  the  repairs  being 
completed ;  because  by  this  means  attention 
is  paid  to  the  rights  both  of  the  appropriator 
and  of  the  person  to  whose  use  it  is  appro- 
priated, sinoe,  if  it  were  not  duly  repaired, 
the  tenement  would  be  lost,  and  the  rights 
of  both  woidd  be  consequently  destroyed; 
the  repair  must  therefore  be  provided  out  of 
the  rent,  in  order  that  the  rights  of  the  parties 
may  be  secured. 

But  the  occupant  is  not  liable  to  any  com- 
pulsion.— It  is  to  be  observed,  however,  that 
where  the  person  to  whom  the  article  is  ap- 
propriated refuses  to  make  the  repairs,  be  is 
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not   to*  be  compelled,  because  the  repairs  Mootwalee,  or  procurator,  is  an  essential,  and 

would  be  at  bis  loss,  bis  case  being  the  same  conseqaently  it  is  unlawful  for  tbe  appro- 

as  that  of  the  proi>rietor  of  the  seed,  in  a  priator  to  reserve  the  income  to  himself: 

oon^*aot  of  cultivation,  who,  if  he  refuse  to  according  to  Aboo  Yoosaf,  on  the  contrary, 

cultivate  the  land,  is  not  liable  to  any  com-  this  is  lawful,  as  he  does  not  hold  the  con- 

pulsion,  as  the  cultivation  cannot  be  effected  signment  to  a  procurator  to  be  an  essential, 

without  the  loss  of  his  property,  namely,  the  Others,  again,  allege  that  their  difference 

seed.  upon  this  point  is  not  occasioned  by  their 

OBJ£CTTOir. — Upon  the  occupant  refusing  difference  upon  any  other  x)oint,  but  is  mer^y 

to  make  the  repairs,  it  would  appear  that  an  original  difference  of  opinion  with  respect 

the  magistrate  snould  not  return  the  house  to  the  present  case  itself.    This  difference  of 

to  him  after  the  repairs  are  completed;  be-  opinionbetweenthediseiples  subsists  in  every 

cause,  as  he  thus  assented  to  the  destruction  case,  that  is,  whether  the  appropriator  reserve 

of  his  right,  any  attention  to  that  is  imneces-  the  whole  or  a  part  only  of  tne  income  to  him- 

aary.  self  during  life,  and  after  his  death  to  go  to 

Kkplt. — The  refusal  of  the  occupant  to  the  poor.    If,  also,  the  appropriator  reserve 

repair  the  house  does  not  argue  his  assent  to  the  whole  or  part  of  the  income  from  his 

the  destruction  of  his  riffht,  as  there  is  a  appropriation  to  the  use  of  his  Am-Walids, 

doubt  with   respect  to  the  motive  of  his  or  nisModabbirs,  during  their  lives,  and  after 

refusal,   since   it  is   possible,  that  he  has  their  deaths  destine  it  to  the  poor,  some  say 

refused  merely  on  account  of  the  expense  that  this   is  lawful   accordin|f  to  all  our 

to  his  property ;  his  right,  therefore,  is  not  doctors.    Others,  however,  maintain  that,  in 

destroyed  because  of  the  doubt.  this  instance  also,  the  above  difference  of 

Ana  none  can  let  the  house  but  the  magis'  opinion  obtains:  and  this  is  approved, because 

trate. — It  is  proper  to  observe  that  it  is  not  his  reserving  tbe  income  to  their  use  for  their 

lawful  for  the  occupant  to  let  the  house,  lives  is  equivalent  to  his  reserving  it  to  his 

since  he  is  not  the  proprietor.    The  magis-  own  use.     The  argument  in  favour  of  Mo- 

trato,  on  the  contrary,  possesses  a  general  hammed's  opinion  is  that  appropriation  is  a 

power,  as  being  the  agent  of  the  community,  gratuitous  act,  effected  in  toe  transfer  of  a 

Decayed   materials  are  to   he   used  for  property  to  God,  by  delivering  over  the  thing 

repairs. — Such  buildings  or  materials  of  an  appropriated  to  a  Mootwalee  or  procurator 

appropriation  as  become  damaged  or  useless,  (tor  'a  transfer  to  the  Almighty,  wno  is  him- 

must  be  employed  by  the  magistrate  in  the  self  the  proprietor  of  all  things,  although  it 

repairs  of  it,  wnere  necessary ;  and  if  these  cannot  be  effected  actually  and  expressly, 

be  not  immediately  necessary,  he  must  keep  yet  maybe  so  dependently);  and  the  reserving 

the  articles  in  question  until  such  time  as  of  the  whole  or  part  of  the  income  arising 

occasion  offers,  when  he  must  employ  them  from  it  to  his  own  use  is  repugnant  to  this, 

in  making  tbe  necessary  repairs ;  as  repairs  because,   the  delivery   cannot  be   made  to 

are  required  from  time  to  time,  in  order  that  himself. — The  case,  tnerefore,  resembles  the 

^e  appropriation  may  be  continually  pre-  reserve  of  an  alms-gift,— and  also  the  reserve 

servea,  and  the  design  of  the  appropriator  of  a  part  of  a  mosque :— in  other  words,  if  a 

answered.    If  the  materials  of  the  decayed  person  were  to  assign  certain  property  to  the 

place  be  damaged  so  much  as^  to  render  it  poor,  stipulating  at  the  same  time,  that  his 

impracticable  to  employ  them  in  the  repairs  right  in  part  of  it  should  continue,  the  alms 

(by  the  timbers  being  broken,  for  instance),  under  such  a  condition  are  unlawful ; — or.  if 

it  is  incumbent  on  the  maj^strate  to  sell  the  founder  of  a  mosque  stipulate  that  his 

them,  and  expend  the  price  m  such  repairs  :  right  in  a  part  of  the  mosaue  shall  continue, 

but  it  is  not  lawful  for  nim  to  give  them  to  this  opposes  the  legality  of  the  whole  founda- 

the  occupants,  because  the  timbers,  and  so  tion : — and  so  also  in  the  case  in  question, 

forth,  are  constituent  parte  of  the  actual  The  argumente  of  Aboo  Yoosaf  upon  this 

appropriation,  in  which  no  person  has  any  point  are  threefold.    First,  the  prophet  was 

ngnt, — their  right  being  merely  to  the  use,  accustomed  himself  to  consume  the  revenue 

and  not  to  the  thing  itself.  arising  from  what  he  had  appropriated.  Now 

Case  of  appropriation^  with  a  reserve  of  the  use  would  not  at  any  rate  be  lawful, 

the  use  to  the  appropriator  during  life. — It  unless  the  appropriator  baa  previously  stipu- 

a  person  appropriate  a  house  (for  instance),  lated  it  for  nimself  at  the  time  of  appro- 

with  a  reserve  of  the  income  to  his  own  use  priation :  the  prophet  consuming  the  revenue, 

during  Ufe,  and  after  his  death  to  go  to  the  therefore,  argues  that  it  is  lawful  for  an 

poor,  mis  is  lawful,  according  to  Aboo  Yoosaf.  appropriator  to  reserve  that  to  his  own  use. 

Our  author  rem  arks  that  this  is  deemed  lawful  Secondlt,  appropriation  implies  the  owner 

by  Aboo  Yoosaf ;  but  that,  judging  from  the  of  a  property  destroying  his  right  in  that 

opinion  of  Mohammed,  it  is  unlawful ; — and  property  by  a  transfer  of  it  to  God,  under 

such  is  the  opinion  of  Uillal  Eazee  and  Shafei  some  pious  intention  (as  was  formerly  steted) ; 

respecting  it.  Some  allege  that  the  difference  and  such  being  the  case,  where  an  appro- 

between  Aboo  Yoosaf  and  Mohammed  upon  priator  reserves  a  part  or  the  whole  of  the 

this  point  is  occasioned  by  their  difference  of  revenue  arising  from  what  he  appropriates 

opinion  concerning  the  necessity  of  consign-  to  his  own  use,  it  follows  that,  in  so  doing, 

ment ;    for,  accoraing   to   Monammedp  the  he  reserves  to  himself  a  thing  which  is  tne 

consignment  of  the  appropriation  to  the  property  of  God  (not  that  he  reserves  to  him- 
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self  what  is  His  own),  and  a  person's  Teserving 
to  himself  a  thinjir  which  is  the  property  of 
God  is  lawful ;  thus,  if  a  man  huild  a  cara- 
vansera,  or  construct  a  reservoir,  or  give 
ground  for  a  hurial- place,  reserving  to  him- 
self the  ri^ht  of  residing  in  the  caravansera, 
or  of  drinkin/^  water  out  of  the  reservoir,  or 
of  interment  m  the  hurial-place,  it  is  lawful ; 
and  so  likewise  in  the  case  in  question. — 
TniRDLT,  the  design,  in  appropriation,  is  the 
performance  of  an  act  of  piety :  and  piety 
IS  consistent  with  the  circumstance  of  a  per- 
son reserving  the  revenue  to  his  own  use,  as 
the  prophet  has  said,  '*  A  man  giving  a  sub- 
sistence to  HIMSELF  is  giving  ALMS.''* 

Or^  with  a  reserve  of  a  liberty  to  change 
the  ttuhject. — If  the  appropriator  reserve  to 
himself  a  right  of  changing  the  lands  he 
appropriates  for  any  other  lands,  at  plea- 
sure, it  is  lawful,  according  to  Aboo  Toosaf. 
Mohammed  maintains  that  the  appropria- 
tion itself  is  valid,  but  that  the  condition 
reserved  is  void ;  because  the  condition  does 
not  prevent  an  extinction  of  right  of  pro- 
perty ;  and  the  appropriation  isconsequentlj 
complete,  because  of  the  extinction  of  this 
right ;  but  the  condition,  as  being  invalid, 
is  void,  in  the  same  manner  as  the  reserve 
of  a  right  of  change,  in  the  foundation  of  a 
mosque,  is  void. 

Or,  with  a  reserve  of  a  right  of  option, — 
If  the  appropriator  reserve  to  himself  a  right 
of  opticm  with  respect  to  his  appropriation, 
for  three  days,  by  saying  (for  instance)  "  I 
appropriate  this  house  to  such  and  such  pur- 
poses, with  this  condition,  that  I  shall  have 
a  right  of  option  for  three  days ; "  accord- 
ing to  Aboo  Yoosaf,  both  the  appropriation 
and  the  condition  are  lawful.  According  to 
Mohammed,  on  the  contrary,  the  appropriation 


its  validity  cannot  afterwards  be  restored  by 
the  condition  ceasing  to  operate. 

Or  with    a    reserve  of  authority, — If   a 

Eerson  appropriate  land,  with  a  reserve  of 
is  authority  over  it,  it  is  lawful,  according* 
to  Aboo  Yoosaf. — Our  author  remarks  that 
Eadooree  has  expressly  declared  this.    Such 
also  is  the  doctrine  of   Hillal:   and  it  is, 
indeed,  the  generally  received  opinion.   Hil- 
lal particularly  mentions  it  in  treating  of 
appropriations.    Some  doctors   allege,  that 
ir  the  appropriator  particularly  stipulate  a 
reservation  of  authoritsr  over  ttie  lands,  this 
authority  remains  to  him  accordingly ;  but 
not  unless  it  be  particularly  stipulated  by 
him.  Our  modem  doctors,  however,  consider 
it  as  very  doubtful  whether  this  be  an  opinion 
of  Mohammed,  because  it  is  a  tenet  of  his 
that  delivery  into  the  hands  of  a  procurator 
is  essential  to  the  validity  of  an  appropria- 
tion ;  and  where  such  delivery  takes  place, 
the  appropriator  can  no  longer  possess  any 
authority  over  it.    According  to  the  tenets 
of  Aboo  Yoosaf,  on  the   other  hand,  the 
delivery  to  a  procurator  is  not  an  essential, 
and   consequently   the    authority   remains 
with  the  appropriator,  although  he  should 
not  have  so  stipulated.    What  was  men- 
tioned  above,   concerning  the   opinion   of 
Mohammed,  that  "where  the  delivery  to 
a  procurator  takes  place,  the  appropriator 
can  no  lon^r  retain  any  authority  over  the 
appropriation."  applies  to  a  case  where  the 
appropriator  had  not  stipulated  any  reser- 
vation of  authority  to  himself  at  the  first  ;— 
for  if  he  had  stipulated  this  at  the  time  of 
making  the  appropriation,  his  authority  is 
not  rendered  void  by  delivery  to  a  procu- 
rator; because  as  his  authority  continues 
where  he  stipulates  a  right  of  authority  in 


is  null.   Their  difference  of  opinion  upon  this  behalf  of  another,  it  follows  that,  where  he 


point  originates  in  the  difference  of  their  doc- 
trine respecting  a  reserve  of  the  revenue  of  an 
appropriation  to  the  use  of  the  appropriator : 
for  as,  according  to  Aboo  Yoosaf,  an  appro- 

Sriator  may  lawfully  reserve  to  his  own  use, 
uring  life,  the  revenue  arising  from  what 
he  appropriates,  it  follows  that  he  deems  it 
lawful  that  the  appropriator  reserve  a  right 
of  option  for  three  days,  for  the  purpose 
of  consideration.  Mohammed,  on  the  other 
hand,  holds  that  the  possession  of  a  Moot- 
walee,  or  procurator,  is  an  essential,  and  as 
a  reserve  of  option  prevents  possession  from 
being  completely  taken,  it  follows  that, 
according  to  him,  the  appropriation  is  void. 
An  appropriation,  moreover,  is  not  complete 
without  tne  will  of  the  appropriator ;  and 
as,  where  he  makes  a  reserve  of  option,  this 
cannot  be  ascertained,  it  follows  that  the 
appropriation  is  void ;  and  being  once  void, 

*  As  where  (for  instance)  a  man  appro- 

Sriates  the  whole  of  his  property,  thus  re- 
ucing  himself  to  poverty ;  in  which  case  the 
charity  is  as  effectual  with  respect  to  him 
(where  be  neoessanly  reserves  a  sufficiency 
srom  the  product  for  his  own  sustenance)  as 
~~  reqMot  to  any  other  pauper. 


stipulates  it  in  behalf  of  himself,  it  continues 
4  fortiori. — The  arguments  in  support  of 
the  opinion  of  Aboo  Yoosaf  (which  is 
the  most  generally  received  doctrine),  are 
twofold.  First,  the  procurator  enjoys  his 
authority,  only  on  behalf  of  the  appro- 
priator, in  consequence  of  his  reservation ; 
and  it  is  impossible  that  the  appropriator  him- 
self should  not  be  possessed  of  any  authority, 
at  the  same  time  that  another  person  eigoys 
an  authority  held  on  his  behalf— Sbookdlt, 
the  appropriator  stands  in  a  nearer  relation 
to  what  he  appropriates  than  any  other 
person,  and  it  is  consequently  proper  that 
he  possess  an  authority  over  it ;  in  uie  same 
manner  as  where  a  person  builds  a  mosque, 
in  which  case  the  business  of  repairing:  it,  as 
well  as  the  appointment  of  all  the  officers, 
Ac.,  appertains  solely  to  him ;  or  as  where  a 
person  emancipates  a  slave,  in  which  case 
the  Willa  appertains  solely  to  him,  as  he 
stands  in  a  nearer  relation  to  the  the  slave 
than  any  other  person. 

If,  however,  the  appropriator  who  makes 
this  condition  (namely,  a  reservation  of 
authority  to  himself),  oe  a  person  of  infa- 
mous character  and  unworthy  of  confidence, 
the  magistrate  may  take  the  apptoiwiAtion 
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;  of  liis  hands,  firom  a  refcard  to  the 
erest  of  the  poor ;  in  the  same  manner  as 
is  at  liberty  to  suspend  the  powers  of  an 
mentor,  '^i^here  he  happens  to  be  a  person  of 
1  oh&racter,  from  a  ref^ard  to  the  interest 
the  orphans.  If,  also,  an  appropriator 
istitute  another  tlie  Mootwalee  or  pro- 
rator,  declaring  that  *'the  soverei^  or 
M^trate  shall  not  take  the  appropriation 
t  of  his  charge,"  yet  these  are  at  liberty 
take  it  from  him,  where  he  happens  to  be  a 
raon  of  bad  character ; — because,  as  such  a 
claration  is  repugnant  to  the  precepts  of 
t  I.A.W,  it  is  consequently  void. 

Section, 

A,  fno^que  is  not  alienated  from  the  founder 
kertrise  than  by  the  performance  of  public 
orBhip  in  it. — IF  a  person  build  a  mosque. 
is  ngiit  of  property  in  it  is  not  extinguishea 
>  longr*  as  he  does  not  separate  it  from  the 
est  ot  his  property,  or  give  general  admis- 
ion  to  people  to  come  and  worship  in  it :  but 
IS  soon  as  the  people  in  general,  or  a  single 
>erson,  say  their  prayers  in  it,  his  right  of 
;>ropeity  is  extinguished,  according  to  Ha- 
Eieefa.     The  utter  separation  of  it  from  the 
rest  of  the  appropriator's  property  is  indis- 
pensable, for  this  reason,  that  the  mosque 
cannot  become  dedicated  solely  to  God  until 
that  be  effected:    and  the  performance   of 
prayer  in  it  is  a  condition;  because,  as  a 
eonsignment  (according  to  Haneefa  and  Mo- 
hammed)   is  indispensable,  it  follows  that 
nmsigninent  ii  reouisito  in  this  way,  since 
consignment  must  be  carried  into  execution 
in    wnateTcr   way    may  be  proper   to   the 
nature  of  the  appropriation,  and  the   mode 
of  consignment  proper  to  a  mosque  is  public 
wnrship ;  or,  the  performance  of  prayer  is  a 
condition,  because  as  it  cannot  be  conceived 
that  OoD  himself  should  take  possession  of 
a  mosque,  it  follows  that  that  which  is  the 
design  must  stand  as  a  substitute  for  the 
taking  possession  of  it.    It  is  proper  in  this 
place  to  observe  that  if  a  single  person  say 
his  j)rayers  in  the   mosque  it  suffices   (ac- 
i-ording   to   one  report  from   Haneefa   and 
^(ohammed) ;  because,  as  it  is  impossible  that 
all  men  should  perform  their  prayers  in  it. 
the    circumstance   of    a   single    individual 
performing     his     prayers    is    the     condi- 
tim.     It  IS  also  reported,  from  Haneefa  and 
Mohammed,  that  tne  performance  of  prayer 
bv  a  whole  congregation  is  a  necessary  con- 
dition, because  a  mosque  is  founded  with  a 
view  to  public  worship.    Aboo  Yoosaf  main- 
tains that  the  founder's  right  of  property  is 
destroyed  immediately  upon  his  sajdng,   '*I 
constitute  this  a  mosque ! " — because  he  does 
not  hold  consignment  to  be  a  condition,  since 
according  to  him,   appropriation  signifies  a 
rtlinquisnment  of  rignt  on  the  part  of  the 
individual;   the  thing  appropriated,   there- 
fore,   appertains  solely  to  God    merely  in 
consequence  of  the  right  of  the  individual 
ceasing, — as  was  before  demonstrated. 

Canes  of  a  mosque^  as  connected  with  a 
dwelling-place, — Ip  a  person  erect  a  building 


of  two  stories,  making  the  under  story  a 
mosque,  and  the  upper  story  a  dweUing,  or 
vice  versSi, — with  the  door  of  the  mosque 
towards  the  public  road,  and  detach  the 
mosque  from  his  own  property  [in  the  man- 
ner before  described  1  he  is  nevertheless  at 
liberty  to  sell  it ;— or,  if  he  die,  the  mosque 
is  an  inheritance ; — as  the  mosque'  does  not, 
in  this  instance,  appertain  solely  to  God, 
because  of  the  individual's  right  in  it  still 
subsisting.  This,  however,  is  only  where 
the  dwelling  has  not  been  constructed 
merely  for  the  purposes  of  the  mosque :  for 
if  it  have  been  constructed  for  the  purposes 
of  the  mosque  (as  in  the  great  mosque  at 
Jerusalem),  the  appropriation  is  absolute. 
Hasan  reports,  from  Haneefa,  that  if  the 
lower  story  be  a  mosque,  and  the  upper  story 
a  dwelling,  the  former  continues  for  ever  a 
mosque;  because  a  mosque  is  one  of  those 
things  which  are  designed  to  continue  in 
perpetuity,  and  an  under  story  answers  this 
purpose  better  than  an  upper  story.  The 
reverse  of  this  is  reported  from  Mohammed, 
because  reverence  is  indispensably  due  to  a 
mosque,  and  where  an  upper  story  is  con- 
structed over  a  mosque,  for  the  purpose 
either  of  dwelling  in  or  of  letting  out  to 
hire,  this  reverence  cannot  be  observed.  It 
is  recorded,  also,  that  when  Aboo  Yoosaf 
went  to  Bagdad  and  beheld  the  narrow  and 
crowded  condition  of  the  place,  he  held  the 
appropriation  to  be  lawful  and  absolute  in 
either  case, — that  is,  whether  the  mosque  be 
in  the  lower  story  and  the  dwelling  in  the 
upper,  or  vice  vers^ : — but  this  he  Emitted 
out  of  necessity.  The  same  is  recorded  of 
Mohammed,  when  ho  went  to  Rai,*  and  for 
the  same  reasun. 

If  a  person  convert  the  centre  hall  of  his 
house  into  a  mosque,  giving  general  admis- 
sion into  it,  still  it  does  not  stand  as  a  mosque, 
but  remains  saleable  and  inheritable ;  oe- 
cause  a  mosque  is  a  place  in  which  no  per- 
son possesses  any  right  of  obstruction ;  and 
wherever  a  man  has  such  a  right  with  respect 
to  the  surrounding  parts,  the  same  must 
necessarily  aifect  the  place  inclosed  in  them. 
This  place,  therefore,  cannot  be  a  mosque; 
besides,  it  is  necessarily  a  thoroughfare  for 
the  fainily,  and  consequently  does  not  ap- 
pertain solely  to  God.  It  is  reported  from 
Mohammed  that  the  centre  hall  of  a  house, 
thus  constituted  a  mosque,  cannot  after- 
wards be  given  away,  sold,  or  inherited. 
He  consequently  considers  it  to  stand  as  a 
mosque ;  and  Aboo  Yoosaf  is  of  the  same 
opinion,  because,  as  the  person  in  question 
was  desirous  that  this  place  should  oecome 
a  mosque,  and  as  it  cannot  become  so  with- 
out a  road,  or  entrance  into  it,  the  road  is 
included  without  specification,  in  the  same 
maimer  as  in  a  case  of  hire. 

Ground  appropriated  to  building  a  mosque 
cannot  be  sold  or  inherited. — If  a  person 
appropriate  ground  for  the  purpose  of  erect- 


*  The  capital  of  Irak  (the  ancient  Chaldea). 
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ing  a  moaqne,  he  cannot  afterwardE  reEuinr 
or  wll  it,  neither  can  it  he  inherilcd,  becausi 
this  ([round  is  ulto^ether  alitralid  from  t>ii 
right  of  Ihc  indiTidunl,  and  oppcrtainBBolelj 
to  Oon.  The  reason  of  this  is  that  all  thin;- 
whalever  are  oripnally  the  property  of  tin 
Almighty.  When,  therefore,  the  individuMl 
relinquishes  lis  right  in  the  ground,  ii 
reveKe  to  its  original  stale,  and  his  pows  i 
over  it  tenninateB,  in  the  aame  manner  ae  u 
mosttr's  power  over  a  slave 


I  according  to  Haneefa.  Ahoo  TooBaf  ia  of 
I  opinion  that  the  person's  rinht  of  property 
I  ceafes  on  the  inslant  of  his  saying,  "  I  have 
made  this  for  sueh  and  such  purposes"  (of 
reeidence,  interment,  or  bo  ftjrth),  becauBe 
with  him  it  is  a  rule  that  appropriation  ig 
obftolute,  and  that  conngnment  ia  not  a  con- 
dition of  it.  Uohammed  maintains  that  aa 
I  soon  as  people  drink  water  out  of  Ihe  reser- 
I  voir,  or  enter  the  caravan  sera,  or  warriors 

...  |take  Tip  their  residenee  in  the  Ribat,  or  in- 

and  cannot  ho   terment  ta^es  place  in  the  biirying-groDiid, 

'the  proprielor'a  right  is  cxticgui^ed;   be- 

-,    —  .    couee  consignment   {which   he  holds  to  1* 

■.-,-. — ,   -..    —',f--, — If  tlit^  la  condition)  is  esfaWiBhed  liy  Buch  acts,  as 

place  in  which  a  mosque  is  Eituated  shoalil  |  the  consignincnt  of  any  thing  must  he  made 


the  mode  proper  to  tiiat  thing.  _.  _. 
uffleient  also  (according  to  him}  if  theae 
ids  be  performed  bv,  or  with  respect  to, 
inly  a  single  individual ;  because  as  the 
rhole  community  cannot  engage  in  those 
^gord  must  necesaarily  be  had  to 
mem  at  performed  in  any  aingle  instance. 
Wells  and  fountuns  are  also  subject  to  the 


e  deserted  or  uninhabited,  inaomucL 
that  there  is  no  farther  use  for  the  mofcui-. 
no  person  coining  to  worship  therein,  still  i  i 
vontiouea  to  stand  as  a  nosque  (accordiuL- 
to  Aboo  YoDsaf),  and  does  not  revert  to  the  ivnof' 
founder)  because,  as  he  had  pat  it  out  of  ids, 
his  own  possession,  it  cannot  again  beoomc  :  them 
hia  property.  Uohammed  alleges  that  tbi' 
mosqne  again  becomes  the  property  of  thf 
founder,  or  of  his  heirs,  in  case  of^his  de- 
cease ;  because  he  bad  erected  it  for  Ihe  pur- 
pose of  public  worship ;  and  as  that  han 
ceased,  the  mosque  is  id  the  same  predica- 
ment with  the  materials  for  building  « 
mosque.  In  other  words,  it  there  be  nii 
farther  occasion  for  materials  (snch  aa  bricks 
and  BO  forth)  designed  for  the  erection  of  ii 
moB^^ue,  they  revert  to  the  founder,  and  srj 
also  in  the  case  in  question.    This,  however, 

18  a  conelnsion  which  does  not  accord  witlj  ^.._.      . . 

tho  doctrine  of  Aboo  Yoosaf,  for  he  holds   i-ignmcnt  is  established, 

that  where  there  is  no  further  occasion  for  

those  materials  in  the  constnictioo  of  tbih 
mosque,  they  must  be  carried  to  another. 
Caiei  of  apjirupriaiiiinii  made  to  Ihe  uit 
of  the  commiinity  at  large.— It  a  persoL 
construct  a  reservoir  for  public  use,  or  a 
caravansera  for  travellcra,  or  erect  a  hous< 
upon  the  infidel  frontiers  for  the  accommo. 
dation  of  the  Mussulman  warriors  in  theii 
cxcursiona  (which  ia  termed  a  liibat),  or 
dedicate  ground  as  a  burying- place,  his 
right  of  property  therein  is  not  citingnishec. 
until  the  magistrate  issue  a  decree  to  that 
effect ;  because  no  termination  of  the  pro- 
prietor's right  takes  plaoe  in  this  instance, 
insomucb  that  he  may  atill  lawfully  con- 
tinue to  use  those  things  (by  residing  in  the 
house  or  Ribat,  or  drinking  water  out  of  tht 
reservoir,  or  interrinjf  in  the  burial-place). 
It  is  therefore  reouiaite  either  tiat  tht 
magiBtrate  issue  a  decree,  in  order  to  com- 
plete the  alienation,  or  that  the  founder  him- 
self refer  the  appropriation  fo  his  decease,  in 
order  that  it  may  stand  as  a  bequest,  and 
become  absoluto  upon   that  event, 


3  the  c 


e  of  a 


appr 


priatiou  made  Id  the  use  of  the  poor.     

otherwise  in  the  case  of  a  mosque,  because 
in  that  instance  no  rightof  usufruct  remains 
to  the  founder,  as  the  mosque  appertaina 
•olelv  to  OoD  iodependent  of  any  magia- 
toial  daotee.    All  that  is  here  advanoed  is 


They  may  be  coniigned  to  a  procvrator.~ 
If,  in  the  eases  last  recited,  the  founder  con- 
sign the  article  to  a  Mootwalee  or  procurulor, 
.4nch  consignment  is  approved,  becauae  the 
procurator  is  in  the  character  of  ft  deputy, 
.ind  the  act  of  the  deputy  is  the  act  of  the 
[irincipal.  With  respect  to  a  mosque,  indeed, 
pomc  allege  that  Ihe  delivery  of  it  to  a  pro- 
lurafor  is  not  a  complete  consignment,  be- 
lanse  there  is  no  bunnesa  for  a  procurator 
'-  -  mosqne.  Others  again  say  that  con- 
„  lent  IS  established,  as  it  ia  neoesBary,  in 
mosque,  that  there  be  some  person  to  keep 
It  in  order,  and  lock  up  the  doora  ;  the  con- 
-ignment  of  a  mosque,  therefore,  to  a  pro- 
curator is  approved.  Same  also  assert  that 
II  burying-ground  ii  considered  in  the  nome 
ilght  OS  a  mosque  in  this  particular,  because 
ihe  procurator  of  a  burying-f^und  is  on 
I  ffice  not  in  use.  Others,  again,  maintain 
I  hat  it  resemble B  a  reservoir,  or  caravansera ; 
if,  therefore,  it  be  delivered  to  a  procurator, 
lonaignment  is  cBtablisbed ;  because  such  an 
:;ppoinlment  is  valid,  although  it  be  con- 
trary to  genera]  usage. 

Appropriations  may  he  eonsigned  to  the 
jTiiice  or  chiej  magistrate. — Ir  a  man,  hav- 
ing a  house  in  Mecca,  appropriate  it  to  the 
iiccommodation  of  pilgrims,  or  if  ■  person, 
liaving  a  house  in  any  otlier  place,  appro- 
]iriatB  it  to  the  accommodatim  of  the  poor, 
<ir  mendicants,  or,  bavingatunue  upon  the 
trontiers,  dedicate  it  to  ttia  accommodation 
'  {  the  Mussulman  warriors  and  their  cattle, 
I  r  dedicate  the  revenue  from  his  lands  to  the 
-upportof  the  warriors  in  the  way  of  God,* 
.rud  make  over  or  consign  those  bongee  or 
l.ind^  to  the  prince  (who  ia  empowered  to 
iiiit  in  those  partioulars)  such  consignment 
in  lawful.    If,  therefore,  the  person  in  ques- 


BooE  XTL— Chap.  I.]  3i 

tioa  be  afterwsrda  desirooE  of  revoking  h  3 
approprutioii,  he  cannot  lawfully  do  eo,  fof 
the  reaaotu  before  alleged.  The  revenue 
aruing  from  the  lands,  however,  is  lawful 
to  the  poor  only,  and  not  to  the  rich ;  hui 
tlie  use  of  any  of  the  other  orticlea  (such 
aa  residing  in  tbe  caravanaera,  or  drinkin|^ 
mtter  from  the  well,  fouatam,  or  reservoir) 
are  lawful  to  rich  and  poor  alike.  The  rea~ 
sous  of  this  distinction  are  twofold.  First, 
people  in  general,  in  tho  appropriation  of  a 
reveDDe,  intend  only  the  relief  of  the  needy. 
'wbereu,  in  that  of  the  other  articleB,  th(- 


intended.    Becobblt,  the  articles 

and  Icd^K  ore  requisite  equally  to  tht 
ridi  and  to  the  poor ;  but  in  the  article  ot 
pecuniary  assistanoe,  the  rich  are  not  neceu. 
sitons,  on  aocount  of  their  wealth,  whereas 
tbc  poor  are  necemtoua. 


Definition   of  the  tenna  used   in    sale.— 
BsEjA,  or  sale,  in  the  language  of  the  law, 
signifies  an  exchange  of  property  for  pro- 
perty with  the  mutuid  consent  of  tha  parties. 
SiiiTa  Mgnifiea  purchase.  The  seller  is  termwi 
Eayee:    the    purchaser    Mooshterree  :    the 
tliiitg  sold  Uoobeu :  and  the  price  Bimmin. 
Chap.  I.— Introdnetory. 
Chap.  II.— Of  Option^  Conditions. 
Chap.  Ill,— Of  Option  of  Inspection. 
Chap.  IV.— Of  Option  of  Defect. 
Chap,  v.— Of     invalid,      niill,     and 

abominable  sales. 
Chap.  VI.— Uf  Akala,  or  the  dissolu- 

tion  of  Sales. 

Chap.  VII.— Of  Sales  of  Profit  and  of 

Friendship.  1 

Clap.  Vlll.-Of  liibba,  or  Usurv.       . 

Chap.  IX.— Of  Eights   and   Appen- 

dap-s. 
Chap.  X.— Of  Claims  of  Right. 
Chap.  XL— Of  Sillim  Sales. 

Sale  la  contracted  by  declaration  and 
Gceeplance. — Sale  is  completed  by  declara- 
tion and  acceptance,  the  speech  of  the  first 
speaker,  of  the  contraotine  parties,  being 
termed  the  declaration,  and  that  of  the  last 
EPvaker  the  acceptance.  Thus,  if  Zeid 
should  first  say  to  Omar,  "  I  have  sold  to 
you  a  particular  article  btlouM^  to  mo  for 
ten  djnns,"  and  Omar  should  then  say,  "  I 
bare  bouiiht  tbat  article  belonging  to  you 
for  the  said  price,"  the  speech  of  Zeid  is  in 
that  case  termed  the  declaration,  and  that  of 
Omar  the  acceptance.  If,  on  the  contrary,  I 
Omar  should  first  say  to   Zeid,    "  I  have 
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sail!  price,"  the  speech  of  Omar  is  in  this 
•jiiii'  termed  the  declaration,  and  that  of  Zeid 
till'  iu«cptance, 

J'.j'preised  either  In  the  preterite  or  the 
in-ir-i-nt. — It  is  a  necessary  condition  that 
1^i>  ili^cloration  and  acceptance  be  expressed 
m  llii-i  present  or  preterite  tense  indicative; 
UiT  \i  either  be  expressed  in  the  imperative 
or  tuluro  the  contract  is  incomplete.  Ihns, 
ililiL^aollershouldsay  to  the  purchaser,  "Bay 
ihiK  iirUcle  belonging  tome  for  ten  dirms, 
:uid  ilie  purchaser  reply,  "  I  have  bought  the 
);  lid  iirtiole  for  ten  dirms," — or,  if  the  seller 
r'!ioiillEay."IhaTe  sold  this  article  to  you  for 
It  11  ilirms,"  and  the  purchaser  reply,  "I  will 
|iiii<haae  the  said  article  for  ten  dirms,'"  — 
m  iit'ithercaso  would  the  sale  be  binding. 

Oi-  by  any  expressions  calculated  to  coiivej/ 
thr  .ti,  me  meaning. — Ii  is  to  be  observed  that 
aale  is  established 

ought,"  or  '■  I  have 

-  established  by  any  other 
'words  expressive  of  the  same  meaning ; — 
aa  if  cither  of  the  parties,  for  instance, 
should  say,  "I  am  contented  with  ttds 
price,"  or  "  I  have  [riven  you  this  article 
for  a  certain  price;  or  "take  this  article 
fur  a  certain  price;"  because,  in  sale, 
n>garil  is  had  to  the  spirit  of  the  contract, 
und  ttie  particular  use  of  the  words  bought 
mid  hiild  IS  not  required  ;  whence  it  is  that 
^ali.'  may  be  contracted  simply  by  a  Taata  or 
miituiJ  surrender,  where  the  seller  gives 
thij  article  sold  to  the  purchaser^  and  the 
|.urili*ser  in  return  gives  tho  price  to  the 
i<i.-llir.  without  the  interposition  of  speech. 
^iimc  have  alleged  that  this  mode  of  sale  by 
a  mutual  surrender  is  valid  with  relation  b> 
tliiiirfs  of  small  value;  but  not  otherwise. 
Jt  is,  liowever,  certain  that  sale  by  a  mutual 
surrender  is  valid  in  every  case,  as  iteatub- 
liithes  the  mutual  consent  of  the  parties. 

UioECTiox. — It  would  appear  that  the 
pah-,  as  recited  above,  to  be  rendered  com- 
p|.  1,.  by  the  words  "Take  this,"  &c.,  is  not 
\.Lli<!.  as  it  was  before  declared  to  be  aneces- 
F.u'v  (iindition  that  both  declaration  and  ac- 
rt  |it.iucc  shouldbeexpressed  in  the  presenter 
!i]<.4itite  tense  indicative,  and  neither  of 
ihcm  in  the  imperative. 

Kki'LT. — In  this  case  the  words  "Take," 
&.C.,  are  not  of  themselves  declaration,  hut 
merely  indicate  tho  existence  of  a  declara- 
tion in  the  preterite  tense  ;— as  if  the  seller 
had  first  said,  "  I  have  sold  this  thing,"  and 
were  then  to  add,  "  lake  this,"  &c.,  for  the 
command  is  consequent  to  the  declaration. 

The  acceptance  mai/  be  deferred  untUtkc 
lirviil.iiig  up  of  the  meeting ;  whether  the 
•h I- h' ration  bv  made  peraunaUj/. — If.either 

<'l  t)it.'  parties  make  a  declaration,  it  is  in 

tlu    power  of  the   other   to    withhold   his 

ui  ixptance  or  refusal  until  the  breaking  up 

\.\\K  meeting ;   and  this  power  ii    ' 


Ihis 


The  r      ._  . 
a  power  did  not  rest  ii 


a  of 


*  Arab.  Ehiar-al-Eabool, 


242 


SALK. 


[Vol.  11. 


one  of  the  parties,  it  must  necessarily  follow  1  the  parties ;  and  that  the  tradition  quoted  by 
that  the  sale  would  take  ett'Ct  without  his  ,  vShalci  alludes  to  the  option  of  acceptance,  as 
consent.      It    is    to    bo    observed,    in    this    already  explained. 


instance,  that  as  the  declaration  is  not  of 
itself  etheient  to  complete  the  contract,  the 
person  niakinj?  the  declaration  is  at  libcrtj' 
to  recede  from  it. 

Or  hi/  lettp.)\  or  message. — If  either  the 
buj'er  or  seller  should  send  a  letter  or  a  |  be  present  and  alluded  to  in  it  (as  if  the  seller 
message  to  the  other,  that  other  has  the   should  say,  *' I  have  sold  this  wheat  to  you  for 


/fV/r/v  thi'.  article  and  the  price  arc  both 
prntlitced^  the  sale  is  cntnpletCf  irithhut  any 
snecili ration  of  quanh'tt/  or  amoant, — Ir,  at 
tne  time  of  coneludinj^  a  contract  of  sale, 
either  the  merchandise,  or  the  price,  or  both, 


power  of  suspendinj'  his  acceptance  or  re- 
fusal until  he  leave  the  place  or  meeting 
where  li»^  received  such  messace  or  letter. 

An  ofK'r  ma  (If.  hij  the  purchaser  cannot  be 
resfricfnl  by  the  seller^  to  any  particular 
part  of  the  fjoods. — If  the  purchaser  make  a 
diiclaration  of  his  purchase  of  merchandise 
at  a  parti eular  price,  the  seller  is  not  in  that 
case  (entitled  to  construe  his  acceptance  as 
limited  to  a  part  of  the  merchandise  only  at 
a  rate  proportionate  to  the  declaration  for 
the  whole ; — and,  in  the  same  manner,  if 
a  seller  should  make  a  similar  declaration, 
the  purchaser  is  not  at  liberty  to  construe 
his  ])urchase  after  that  manner ; — because 
this  IS  a  deviation  from  the  terms  proffered  ; 
and  also  because  the  declarer  has  not  ex- 
pressed his  assent  thereto. 

Unless  he  oppnse  a  particular  rate  or  price 
to  particular  parts  or  portions, — If,  however, 
tlie  person  who  makes  the  declaration 
sliouhl  si)ecify  a  particular  rate,  opposed 
to  particular  parts  of  the  merchandise,  the 
acc^^ptance  may  be  limited.  Thus  if  a  person 
should  s.iy, "  I  will  sell  this  heap  of  grain  for 
ten  dirms,"  the  purchaser,  if  he  declare  his 
acceptance,  is  not  in  that  case  at  liberty  to 
liniit  his  nurchase  to  half  the  grain  for  livo 
dirms  ;  wliercas,  if  the  seller  should  say,  **  I 
will  sell  this  grain  at  the  rate  of  one  man  for 
a  dirm,"  the  purchaser,  after  declaring  his 
acceptance,  may  limit  his  ])urchase  to  what 
quantity  he  pleases. 

If  thf  acceptance  he  not  expressed  in  due 


these  dirms,"  or  the  nurchaser,  *'  With  these 
dirms  now  present  I  nave  purchased  such  an 
article  belonjring  to  you'\  in  this  case  the 
sale  is  valid,  altliough  neither  the  quanity  of 
wheat  (such  as  "so  many  loads,*'  for  in- 
stance), nor  the  amount  of  the  money  (such 
as  **  so  many  dirms"),  be  mentionetl ;  for  the 
reference  made  to  them  is  sufficient  to  ascer- 
tain the  subjects  of  the  contract,  and  does  n«)t 
leave  room  for  any  dispute. 

Jiut  a  mention  t[f  money ^  tcithout  a  speci- 
fication of  the  sum  {unless  it  be  produced  upon 
the  spot),  is  not  valid.— If,  Sit  the  time  of  con- 
cluding the  contract,  the  dirms  or  decnars  l)j 
not  present,  so  as  to  admit  of  being  referred 
to ;  in  this  casa  the  general  mention  of 
them,  without  a  specification  of  the  numbers 
or  of  the  quality,  is  not  valid ;  because  the 
delivery  of  them  on  tlie  part  of  the  purchaser 
is  requisite ;  and  as  the  general  mention  of 
them  would  occasion  a  contention  between 
j  the  ])urchaser  and  seller  (the  one  wishing  to 
pive  a  few  and  of  a  bad  quality,  the  other 
insisting  on  a  greater  number  and  a  better 
quality),  the  delivery-  would  therefor ^>  be- 
come impracticable.  (It  is  here  jiroper  to 
observe,  that  every  species  of  uncei-tainty 
which  may  prove  an  occasion  of  contention 
is  invalid,  in  a  contract  of  sale.) 

-I  sale  maybe  entered  into,  either  for  rendy 
money,  or  with  specification  of  a  promisi'd 
time  of  payment, — A  sale  is  valid  either  for 
ready  money  or  for  a  future  payment,  ])ro- 
\'ided  the  period  be  fixed;  because  of  the 


time,  the  declaration   is  null. — If  either  a   wordsof  the  Koran,  "  ausolute  SALE  IS  law- 


seller  or  purchaser  make  a  declaration,  and 
one  of  the  ])arties  quit  the  place  before  any 
acceptance  be  expressed,  the  declaration  so 
made  is  void. 

Declaration  and  acceptance,  absolutely  ex- 
pressed, render  the  sale  binding. — "VVirrx  the 
declaration  and  acceptance  are  absolutely 
expressed,  without  any  stinulations,  the  sale 
becomes  binding,  and  neitlier  party  lias  the 
power  of  retracting  unless  in  a  case  of  a 
defect  in  the  goods,  or  their  not  having  been 
inspected.  According  to  Shafei,  each  of  tlie 
parties  possesses  the  option  of  the  meeting  * 


fi'L  ;"  and  also,  because  there  is  a  tradition 
of  the  pro]ihet  having  piirchased  a  garment 
from  a  Jew,  and  promising  to  pay  t-he  price 
at  a  fixed  ftiture  period,  pled^^ing  his  coat  of 
mail  for  the  performance  of  it.  It  is  indis- 
pensably requisite,  however,  that  the  period 
of  payment  be  fixed,  as  an  uncertainty  in 
this  respect  might  occasion  a  contention,  and 
be  preventive  of  its  execution,  since  the  seller 
would  natui'aUy  demand  the  payment  of  the 

Srice  soon,  and  the  buyer  would  desire  to 
efer  it. 
The  price  must  be  stipulated  at  some  l-nowa 
and  determinate  rate. — A  sale,  stipulatinj:  a 


(that  is,  they  are  each  at  liberty  to  retract 

Tintil  the  meeting  break  up  and  a  separation  |  payment  of  dirms  in  an  absolute  manner  (us 
take  place), — ^because  of  a  saying  recorded  of  if  a  person  should  wiy,  **  I  have  sold  this  lor 
the  prophet,  "  The  buyer  and  seller  has  each  ten  dirms"),  is  valid ;  provided,  however,  that 
an  option  until  they  separate."  Our  doctors  all  the  ditferent  species  of  dirms  be  of  the 
argue  that  the  dissolution  of  the  contract,  same  yalue :  and  in  that  case  the  purchaser 
after  hein^  confirmed  by  declaration  and  ac-  is  entitled  to  pay  the  price  in  any  of  the 
oeptanoc,  u  an  injury  to  the  right  of  one  of  species  he  pleases. — If  the  different  species  of 

dirms  be  or  different  yalue,  the  sale  then  rests 
upon  that  which  is  most  generally  in  use.  If, 
however,  the  different  species  be  of  different 
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:s,  and  it  be  impossible  to  ascertain  the 
►f  most  eomraon  use,  the  absolute  expres- 
of  dirms  in  this  case  renders  the  sale 
,  because  the  price  being  thereby  ren- 
i  uncertain,  a  contention  must  necessarily 
B :  stUl,  however,  if  the  parties  choose  to 
Ye  the  cause  of  contention  by  voluntarily 
g"  the  rate,  the  sale  is  valid. 
'a in  mar/  be  sold  for  other  grain  of  a 
rent  species. — It  is  lawful  to  sell  wheat, 
her  kinds  of  grain,  either  by  means  of 
iires  of  capacity,  or  by  conjecture,* 
ld«-'d  it  be  in  exchange  for  a  diiferent 

of  grain ;  because  the  prophet  has  said, 
1  any  thin^  that  is  in  exchange  for  a 
rent  kind,  in  whatsoever  manner  you 
»e  and  without  regard  to  the  quality ;" 

also,  because  the  uncertainty  in  this 
proves  no  bar  to  its  delivery.  It  is  not 
111,  however,  to  sell  grain  in  exchange 
he  same  kind  by  conjecture,  because  this 

an  usurious  nature. 

xw/«  may  he  sold  hy  a  trcight  or  measure- 
?  irhich  is  not  of  any  particular  standard. 

is  lawful,  in  sale,  to  use  the  measure  of 
rticular  vessel,  of  which  the  exact  capa- 
may  not  be  ascertained,— or  the  weight 

particular  stone,  the  exact  weight  of 
?h  is  not  ascertained, — because  the  iin- 
linty  in  this  case  cannot  be  productive 
ontention,  since  either  of  these  instru- 
ts  of  estimation  may  be  used  and  the 
rery  take  place  immediately  after;  and 

not  probable  that  the  vessel  or  stone 
Id  be  lost  or  destroyed  in  the  interval 
reon  the  measurement  and  the  dcliverv, 
only  case  in  which  a  contention  could 

rrcpf  ill  a  case  of  SilUni  sale. — A  ilEA- 
:mkxt  of  this  kind,  however,  is  not 
ved  in  Sillim  sales  (that  is.  where  thr' 
;  is  advanced,  and  the  merchandise  de- 
•ed  afterwards),  because  in  such  case 
e  is  a  inubability  of  tlie  vessel  or  stone 
^  lost  or  destroyed  during  the  long 
-val  that  takes  place  between  the  con- 
ion  of  the  contract  and  the  deliveiy  of 
foods  ;  in  wliich  case,  as  the  parties  had 
ther  criterion  (during  the  existence  of  the 
e  or  vessel)  than  their  eyesight  to  judge 
I,  a  contention  mijrht  afterwards  arisj  as 
le  .size  or  weight  of  the  stone  or  vessel. 
safe  fijriiKj  a  particular  price  to  each 
iculnr  part  or  portion  of  (jmtds^  in  t/ic 
s,  t'xtcnds  only  to  one  sueh  part. — If  a 
on  s:  H  a  heap  of  grain,  l>y  deehiring,  *'  I 
•  sold  this  heap  at  the  rate  of  one  dirm 
?very  Kafeez,  't  in  this  case  (according 
laueefa)  tlie  sale  takes  place  in  one 
•ez  only  ;  nor  can  it  extend  beyond  that 
itity,  unless  the  seller  should  explain, 
le  same  meeting,  the  sum  of  the  Kafeez's. 
two  disciples  are  of  opinion  that  the 
of  the  whole  is  valid  in  both  cases. 


Meaning,  by  Estimate. 

A  measure  containing  about  sixty-four 

idB  weight. 


The  reasoning  of  Haneefa  is  that  it  is  im- 
practicable to  extend  the  sale  to  the  whole  of 
the  heap,  because  both  the  goods  to  be  de- 
livered and  the  price  to  be  received  are  in 
this  case  uncertain :  it  must  therefore  be 
construed  as  existing  in  one  Kafeez,  the  only 
ascertained  quantity.  It  is  rendered  valid, 
however,  with  respect  to  the  whole  quantity, 
by  the  removal  of  the  uncertainty, — that  is, 
by  the  seller  either  explaining  the  total,  or 
ascertaining  it  by  measurement  during  the 
meeting.  The  argument  of  the  two  disciples 
is,  that  the  power  of  removing  the  uncer- 
tainty rests  with  the  parties :  and  that  the 
uncertainty,  in  this  case^  ought  not  to  be 
deemed  a  bar  to  the  validity  of  the  sale ;  in 
the  same  manner  as  it  is  not  a  bar  where  a 
person  sells  one  slave  out  of  two,  leaving  it 
in  the  option  of  the  purchaser  to  Hx  on  either 
of  them. 

And  a  sale  expressing  the  whole  quantity ^ 
in  this  way,  is  altoaether  void,  unless  the 
amount  of  the  whole  be  particularly  specified. 
— If  a  person  say,  *'  I  have  sold  my  flock  of 
goats  at  the  rate  of  one  dirm  for  each,"  the 
sale  in  that  case  is  altogether  invalid, — in 
other  words,  it  is  not  extended  even  to  one 
goat, — according  to  Haneefa  ;  and  in  the 
same  manner,  the  sale  is  altogether  invalid 
if  a  person  sell  cloth  at  the  rate  of  one  dirm 
the  yard,  without  explaining  the  number  of 
yards ;  and  the  same  of  every  other  article, 
such  as  wood,  pots,  or  the  like.  The  two 
disciples  are  of  opinion  that,  in  all  these 
cases,  the  sale  is  valid  with  respect  to  the 
whole  quantity;  because  the  removal  of  the 
uncertainty  is  in  the  power  of  the  parties ; 
and  also,  because^  such  uncertainty  does  not 
prevent  the  validity  of  the  sale,  as  is  demon- 
strated in  the  preceding  case.  The  argu- 
ments of  Haneefa  in  support  of  his  opinion 
are  also  the  same  as  those  advanced  by  him 
in  the  preceding  case;— in  which,  however, 
he  has  admitted  the  validity  of  the  sale  with 
respect  to  one  Kafeez  of  wheat,  because  all 
Kafeez's  of  wheat  being  the  same,  no  con- 
tention can  arise  in  the  delivery  of  it, — 
whereas,  in  the  case  in  question,  the  diltcrent 
articles,  comprehending  in  themselves  un- 
equal unities,  the  delivery  could  not  be 
made  without  contention. 

If  the  quantity  agreed  for  fall  short,  the 
purchaser  may  either  take  it,  or  undo  the 
contract. — If  a  person  purchase  a  heaj)  of 
grain  for  one  hundred  dirms,  on  the  condi- 
tion of  the  heap  amounting  to  one  hundred 
Kafeez's,  and  it  be  afterwards  discovered  to 
fall  short  of  that  amount,  in  this  case  the 
purchaser  has  the  option  of  either  taking  the 
actual  amount,  at  a  rate  proportioned  to  the 
terms  of  the  contract,  or  of  undoing  the 
contract  entirely ;  because  a  breach  of  the 
terms  takes  place  before  the  deed  is  rendered 
complete,  since,  in  order  to  render  the  deed 
complete,  it  is  necessary  that  the  actual  quan- 
titv  stipulated  be  taken  possession  of. 

But,  if  it  exceed,  the  sale  is  valid  to  the 
amount  of  the  quantity  bargained  for.— Jf, 
on  the  other  hand,  the  heap  be  afterwards 
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!"•  ill  11(1  to  contain  an  excess  beyond  the  stipu- 
lalrJ  jimount,  the  sale  is  valid  with  n-spfct 
to  the  amount  of  the  one  hundred  Kafoez's, 
;iinl  the  excess  continues  the  i)rop(Ttj'  of  the 
scUiT ;  because  the  sale  is  restricted  to  a 
specilic  quantity  ;  and  the  excess  is  not 
included  in  the  description,  so  as  to  be 
a  di'pendant  thereof,  and  not  a  separate' 
artiirlf. 

If  ihv  quantity  he  of  a  nature  vtipahh  of 
spedficafion  ana  fail  shorty  the  pnrehaaer 
may  either  take  it^  or  undo  thv  bargain. — 
If  a  person  sell  a  piece  of  cloth  for  ten  dirms, 
on  the  condition  of  its  contents  amounting: 
to  ten  yards,— or  a  piece  of  p:round  for  one 
hundred  dirms,  on  condition  of  its  measuring 
one  hundred  yards, — and  a  deficiency  after- 
wards appear,  the  purchaser  has  in  that  case 
the  option  either  of  cancelling:  the  bargain 
entirely,  or  of  taking:  the  ground,  or  cloth, 
thus  defective,  at  the  stipulated  price ;  for 
the  s]>ecification  of  yards  is  a  mere  descrip- 
tion of  tlie  length  and  breadth ;  and  no  part 
of  the  price  is  opposed  to  the  description  of 
the  wares  ;— in  tne  same  manner  as  in  cases 
with  respect  to  animals ; — in  other  words,  if 
a  person  purchase  a  goat,  which  afterwards 
appears  to  want  an  ear,  he  would  have  the 
option  of  taking  the  defective  goat  for  the 
price  stipulated,  or  of  undoing  the  bargain : 
but  he  would  have  no  right  to  diminish  the 
price  on  account  of  such  defect,  because  no 
part  of  the  price  is  opposed  to  the  ear  in 
particular,  so  as  to  admit  of  any  fixed  dimi- 
nution on  account  of  its  deficiency ; — and  so 
also  in  the  case  in  question.  It  is  otherwise 
in  the  preceding  case,  relative  to  wheat ;  be- 
cause there  the  deficiency  comes  under  the 
head  of  the  quantity  and  not  the  description 
of  the  wheat ;  and  the  price  beinp  opposed 
to  quantity,  a  proportionate  diminution  is 
accordingly  made  from  it.  Still,  however, 
the  purchaser  has  the  option  of  undoing  the 
CDutract  if  he  please,  on  account  of  the 
"Htlerence  from  the  terms ;  his  consent 
having  been  given  to  the  purchase  of  one 
hundred  Kafeez's. 

But  if  it  exeeeilf  the  sale  is  binding  to  the 
amount  agreed  for. — If,  however,  the  ground 
<^r  the  cloth  should  prove  larger  tlian  the 
fl<*seri])tion,  in  this  case  the  excess  becomes 
the  property  of  the  purchaser,  and  no  option 
remains  to  the  seller,  because  (as  has  been 
already  explained)  the  specification  of  yards 
relates  merely  to  description  and  not  to  sub- 
stance. The  case,  in  short,  becomes  the 
same  as  if  he  had  sold  a  slave  on  the  sup- 
position of  his  being  defective,  but  who 
afterwards  proves  to  be  perfect. 

If  the  quantity  he  8o  expressed  as  to  relate 
bw^  to  description  and  to  mhstanee^  the  pur- 
chaser  may  either  st4xnd  to  or  undo  the  bar- 
gain^ whether  it  exceed  or  fall  short  of  the 
atnount  specified. — If  a  person  seU  a  piece 
of  cloUi,  by  declaring,  I  have  sold  this 
piece  of  cloth,  which  measures  one  hundred 
Tords,  at  the  rate  of  one  dirm  for  each  yard," 
and  a  defidenoy  should  afterwards  appear, 
in  this  case  the  purchaser  has  the  option, 


either  of  taking  it,  yrith  a  ^proportional 
dcduotion  from  the  luice,  or  of  dissolving 
the  contract  entirelv ;  because,  althouL'h  the 
spocilication  of  yards  comes  imdor  the  head 
of  description,  yet  in  this  case  the  yards  are 
considered  as  relating  to  the  substance,  th(; 
seller  having  opposed  the  price  to  each  of 
them,  which  renders  each  (as  it  were)  a 
separate  piece  of  cloth.  Upsides,  if  the 
seller  should  take  the  defective  quantity  at 
the  rato  proposed  for  the  whole,  it  would 
follow  that  the  terms  of  the  contract  (namely, 
the  payment  of  one  dirm  per  yard)  did  not 
take  place  : — ^if,  on  the  other  hand,  the 
amount  of  the  cloth  exceed  one  hundred 
yards,  the  purchaser  has  the  option,  either 
of  taking  the  whole,  at  the  rate  of  one  dirm 
for  each  yard,  or  of  dissolving  the  bargain ; 
for  although  he  has  an  advantage  in  the 
receipt  of  more  cloth  than  he  had  contracted 
for,  yet  this  being  tempered  with  a  loss,  in 
the  necessity  it  lays  him  under  of  paying  an 
additional  sum,  he  is  therefore  left  at  liberty 
either  to  abide  by  the  contract  on  these  con- 
ditions, or  to  undo  it. 

The  sale  of  a  speciHc  number  of  yards  of 
a  tenement  t«  null;  Out  not  the  sale  of  a 
share,— If  a  person  purchase  ten  yards  of 
a  house  or  bath  measuring  one  hundred 
yards,  such  purchase  is  invalid,  accordin? 
to  Haneefa,  whether  the  buyer  may  or  may 
not  have  known  the  measurement  of  tlic 
whole  house.  ^  The  two  disciples  maintain 
that  it  is  valid.  If,  on  the  contrary,  a  per- 
son purchase  ten  shares  of  a  house  or  bath 
containing  one  hundred  shares,  it  is  valid, 
in  the  opinion  of  all  our  doctors.  The  argu- 
ment adduced  by  the  two  disciples  in  support 
of  their  opinion  is,  that  ten  yards  of  a  houso 
of  an  hundred  yards  in  capacity  are  in  fact 
the  same  as  ten  shares  out  of  an  hundred 
shares.  Haneefa,  in  support  of  his  doctrine, 
argues  that  a  yard,  in  its  original  meaning, 
is  a  stick  applied  to  the  purpose  of  measure- 
ment ;  but  it  is  also  used  to  denote  the  tiling 
measured,  and  the  thing  so  measured  must 
be  relative  and  not  an  abstract  idea  of  the 
mind,  such  as  a  share  :  now  it  is  impossible, 
in  this  case,  to  render  such  yards  relatiNc, 
since  there  exists  an  uncertainty,  as  no  men- 
tion is  made  of  the  particular  side  of  tlu 
house  from  Avhich  they  have  been  measured  : 
and  such  uncertainty  would  occasion  coiit^u- 
tion  between  the  parties.  It  is  otherwise 
with  respect  to  shares,  for  these  arc  abstniot 
ideas  of  the  mind  and  not  undefined  rela- 
tives;  and  although,  of  consequence,  an  un- 
certainty exist  with  respect  to  them  also,  yet 
such  uncertainty  cannot  occasion  a  conten- 
tion, since  the  possessor  of  ten  shares  of  the 
house  may  either  enjoy  them  indefinitely,  op 
may  receive  his  share  according  to  the  mode 
prescribed  in  the  division  of  joint  property. 

The  purchase  of  a  package  of  cloth  ts  null, 
if  it  contain  more  or  less  than  the  quantity  of 
pieces  agreed  for,— It  a  person  purchase  a 
package  containing  cloth,  on  condition  of 
there  being  ten  pieces  in  it,  and  it  afterwards 
appear  that  there  are  nine  or  eleven  pieces  in 
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it,  the  sale  is  invalid,  because  of  the  uncer- 
tunty^  ^th  regard  to  the  price,  in  the  one 
case,  and  to  the  merchandise  in  the  other ; 
for  in  case  of  there  being  nine  pieces,  as  the 
firice  of  the  piece  wanting  is  unknown,  that 
of  the  remaining  nine  is  of  consequence  also 
uikno'wn;  and  where,  on  the  other  hand, 
there  is  one  too  many,  it  is  unknown  which 
are  the  specific  ten  that  ou^htto  be  delivered. 
ZTniess  the  seller  previouslt/  specify  the 
price  of  eeu^h  particular  piece, — Jp,  however, 
the  seller  should  explain  the  price  of  each 
piece  of  cloth,  and  there  be  too  few,  the  sale 
IS  Talid  ;,but  the  purchaser  has  the  option  of 
undoing^  it  if  he  please ;  whereas,  if  there  be 
too  man^,  it  is  invalid,  because  of  the  uncer- 
tainty with  respect  to  the  goods,  as  it  would 
be  impossible  to  ascertain  the  particular  ten 
that  are  included  in  the  sale. — Some  have 
said  that  in  case  of  deficiency  also  the  sale  is 
inTahd,  according  to  Haneefa.    But  this  is 
imfounded. 

A  sale  is  null  in  toto^  tf  the  description  of 
the  goods  he  at  all  fallacious, — If  a  person 
sell  two  pieces  of  cloth,  on  the  condition  of 
their  being  Heratee.  and  one  of  them  after- 
wards prove  to  be  Murwallee,*  in  that  case 
the  sale  is  completely  invalid,  that  is,  does 
not  hold  good  even  with  respect  to  the  true 
one,  although  the  seller  should  have  specified 
the  iirices  of  both;  for  when  the  seller  joined 
together  both  pieces  in  the  declaration,  of  a 
sale  of  Heratee  pieces,  he,  as  it  were,  estab- 
lished a  condition  that  the  purchaser  should 
accept  a  piece  of  Murwallee,  which  being  a 
iB\»ie  condition,  the  sale  is  therefore  annulled. 
Case  of  the  purchase  of  a  piece  of  cloth  at 
so  much  per  yard, — If  a  person  purchase  a 
piece  of  cloth,  on  the  conoition  of  its  mea- 
suring ten  yards,  and  at  the  rate  of  one  dirm 
for  each  yard,  and  the  measurement  after- 
wards prove  to  be  ten  yards  and  a  half,  or 
nine  yards  and  a  half,  in  this  case  the  pur- 
chaser (according  to  Haneefa)  must  pay  ten 
dirms  in  the  first  instance,  and  nine  in  the 
second ;  still  having  the  option  of  undoing 
the  contract  if  he  please.  Aboo  Yoosaf  alleges 
that  if  the  purchaser  choose  to  abide  by  the 
contract,  he  must  pay  eleven  dirms  in  the 
first  instance,  and  ten  in  the  second.  The 
opinion  of  Mohammed  is,  that  in  case  the 
purchaser  chooses  to  abide  by  the  contract, 
he  must  pay  ten  and  a  half  dirms  in  the  first 
instance,  and  nine  and  a  half  in  the  second  ; 
because  the  measurement  of  a  yard  having 
been  fixed  at  one  dirm,  it  necessarily  follows 
that  half  a  yard  must  be  rated  at  half  a 
dirm.  The  reasoning  of  Aboo  Yoosaf  is  that 
as  the  price  of  each  yard  was  fixed  at  one 
dirm,  it  follows  that  each  yard  becomes 
virtually  a  distinct  piece  of  cloth ;  and  as 
one  of  tnese  proves  defective,  it  follows  that 
the  purchaser  has  the  option  either  of  un- 
doing the  bargain,  or  of  taking  the  goods 
according  to  the  terms  of  the  contract.    The 

*  Of  the  manufacture  of  the  provinces  of 
Herat  and  of  Murwa. 


arguments  adduced  by  Haneefa  in  support 
of  his  opinion  are,  that  the  sx)ecification  of 
yards  is  considered  as  referring  to  the  de- 
scription, and  not  the  real  quantity  of  the 
thing,  excepting  only  where  the  price  of  each 
given  measurement  is  specifically  stipulated 
as  a  condition  of  the  contract.  Kow,  as  in 
the  case  in  question,  the  rate  is  opposed  to 
each  complete  yard,  but  not  to  any  smaller 
q^uantity,  it  follows  that  such  smaller  quan- 
tity must  be  considered  as  remaining  in  its 
original  form, — that  is,  as  applying  merely 
to  description,  and  therefore  cannot  involve 
an  additional  payment.  Some  have  observed 
that  in  coarse  cotton  cloths,  of  which  the 
extreme  and  interior  parts  are  of  a  similar 
texture,  it  is  not  lawful  for  the  purchaser  to 
take  any  excess  beyond  the  terms  of  the 
contract ;  as  it  may  lie  cut  off  and  restored  to 
the  seUer  without  any  injury  to  the  piece,  in 
the  manner  of  things  estimable  by  weight ; 
and  hence  the  learned  deem  it  lawful  to  sell 
even  a  single  yard  of  it. 

In  the  sale  of  a  house,  the  foundation 
and  superstructure  are  both  included,  —  If 
a  person  sell  the  place  of  his  abode  (in  other 
words,  his  house),  the  foundation  and  super- 
structure are  both  included  in  such  sale, 
although  they  may  not  have  been  specified 
by  the  seller ;  because  they  .are  compre- 
hended in  the  common  acceptation  of  the 
term ;  and  also,  because,  being  joined  to  the 
ground  in  the  nature  of  fixtures,  they  are 
considered  as  dependant  parts  of  it.' 

In  the  sale  of  land^  the  trees  upon  it  are 
included, — In  a  sale  of  land,  the  trees  upon  it 
are  included,  although  they  be  not  specified, 
because  they  are  joined  to  it,  in  the  same 
manner  as  foundation  and  superstructure  in 
the  preceding  case. 

But  not  the  corn, — In  a  sale  of  ground, 
the  grain  then  growing  on  it  is  not  included, 
unless  particularly  specified  by  the  seller ; 
because  it  is  joined  to  the  ground,  not  as  a 
fixture,  but  for  the  purpose  of  being  cut 
away  &om  it,  in  the  same  manner  as  goods 
of  any  kind  which  may  have  been  placed 
upon  it. 

iVbr,  in  the  sale  of  a  treCj  is  the  fruit  then 
upon  it  included, — So  also,  if  a  person  should 
sell  a  tree  on  which  fruit  is  growing,  the  fruit 
belongs  to  the  seUer,  unless  it  had  been 
specifically  included  in  the  sale ;  because 
tne  prophet  has  said,  **  If  a  person  sell  a 
DATE  tree  with  fruit  upon  it,  the  fruit 
belongs  to  the  seller,  unless  the  purchaser 
should  have  stipulated  its  delivery  to  him  as 
a  condition  of  sale."  Besides,  although  the 
fruit  be,  in  fact,  a  part  of  the  tree,  yet  as  it 
is  intended  to  be  plucked  and  gathered,  and 
not  to  be  suffered  to  hanp^  on  tne  tree,  it  is 
therefore  the  same  as  grain. 

But  the  purchaser  must  immediately  clear 
these  atcay,—Jt  is  to  be  observed,  however, 
that  in  the  sale  of  a  tree  with  fruit,  or  of 
ground  with  grain  upon  it,  the  seller  must 
be  immediately  desired  to  clear  them  away, 
and  deliver  the  property  to  the  purchaser ; 
because,  in  these  cases,  the  property  of  the 
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.    .   vi'.or  Ik  in;:  iinplicaicd   to-   this  tree,  or  this  piece  of  jrround,  with  over}' 

••    '  ■  :.-^  iTUMimhcnt  on  thu  si-ll-.r   ihuvj;  small  iind  preat  of  its  riirhts  and  np- 

.  :v  v.Im:  hrlonjjs  to  him;  in  iIk-   pi-ndajri-s  whii'h  1  possess  in  it,"  still  noithti 

■:'•  •  .'.>  if  hr  had  phiml  any  of  liis   thi'  frnit  nov  tlu-  Krain  is  inelndcd  in  it. 

■^ '     '    »,■■'.»   tlu'  jrronnil,  in  which  (•a>v.'  tlie       Xur  mtlcss  all  ifs  fiipf/ifh'nctfn  hr  ffr/nnif/f 

'■  .  *:.  .  'i  :hvm  would  hav«.^  Ix'cn  nqiiisit'-.  ■(jrprrssrff, — If,  howover,  he  hhonhl  say,  in  a 
■".I-  I  v.. iiv.l. tins  that  in  hoth  thesi»  erises  liie  j  jrcneral  manner,  '*  I  have  sohl  this  tree  (or 
;i  ■  -i  .i'.;d  the  fruit  must  he  siill'rrrd  to  tv-  \  this  piice  of  prround),  with  every  tliinjr  arrt-u; 

::!v.  !i:iiil  thi-y  lM't«>rne  ripe,  heoaus**  there  j  and  small  which  1  ]x»ssess  in  it,"  in  this  easo 
.» isl'.t  t<»  lie  a  piTiod  stii>ulat^d  for  the  de-  the  prain  and  the  fruit  arc  necessarily  in- 
liviry  ni"  th(!  thinjrs  sold,  and  that  period  j  elud«d  in  it. 

ou^h.  t»  In '  I'.vtended  to  the  complete  proAVth  Xnr  can  any  product  he  inchifM  aftvi 
.I'l'i  iiKiluiity  of  these  vepretahles;  in  ilic  hcitifj  f/afhcrcd  or  cut  thnrn. — It  is  to  be  oh - 
Name  mannf-r  as  in  the  case  of  a  lease  of  j  served  that  pra in  which  has  been  cut,  or  fruit 
Lrround,  where  if,  at  the  expiration  of  the  which  has  been  plucked,  cannot  by  any  eon- 
lease,  llu'  jrrain  on  the  ground  be  sr^jen,  it  struetion  whatever  be  included  in  the  sale, 
is  sulf<  ivd  to  remain  until  it  ripen.  Our  unless  expressly  mentioned  as  such, 
ilortor-^,  on  the  other  hand,  .irjrue  that  the  '  Fruit  mat/  he  sohl  upnu  the  tree  in  ev*  rt/ 
t)]di.LMtion  is  the  same  on  a  lessee? ;  and  if  he  '  stufc  of  growth. — The  sale  of  fruit  U]>on  a 
In-  i)L  rinittrd  to  extend  the.  lease  on  account  =  tree  is  valid,  whether  the  strength  of  the 
111  tlu  unripeness  of  the  prain,  he  must,  how-  fruit  be  ascertained  or  not ;  that  is,  whethi-i 
rvrr,  ])ay  a<ldilional  rent  for  it,  which  is  a  it  may  or  may  not  have  reached  such  a 
substitute  for  the  delivery ;  and  thu  sub-  dej,'ree  of  strength  as  may  ])reservo  it  from 
stitute  is  in  elleot  the  same  as  the  thin?  j  common  accidents :  because  fruit  is  a  pro- 
itst'lf.  It  is  to  be  observed  that  in  the  sale  of  i  ]>erty  of  certain  value,  either  immediately, 
a  tree,  the  fruit  is  not  included,  whether  it  1  m  case  of  its  bdng:  lipe,  or  hereafter,  in  oa<t 
be  of  an  appreciable  nature  or  otherwise,  of  its  being  in  an  unripe  state  (some  havi- 
unl'ss  it  be  specilically  mentioned.  said  that  tlie  sale  of  fruit  in  a  weak  state  i^- 

In  the  sale  of  (froumt,  the  seed  sotrn  in  if   invalid :  the  first  doctrine  is,  however,  the 
.  •    J.I  I     T^  -  ..^n  „  ..:,.^.    -i-  most  authentic) :  and  tin?  sale  of  fruit  in  an 

absolute  manner  beinj?  valid,  the  purchaser 

must  immediately  take   it   from  tlie  tree. 

j^^oimd,  in  this  case  the  seed  is  not  includ< d  '  whether  this  be  ]>articularly  expressed  as  n 


is  not  included. — If  a  person  sell  a  piece  of 
jjrround  in  which  seed  has  been  sown,  but  of 
which  the  prowth  has  not  appeared  al»ov< 


in  the  sale.  If  the  apparent  pro%\-th  should 
have  taken  place,  though  not  in  such  a  de- 
cree as  to  render  the  ve""etable  of  any  value, 
in  this  case  there  is  a  ditterence  of  opiniim. 


condilinn  in  the  sale  or  otherwise. 

Jiut  if  the  contract  inrolre  anp  conditio), 
not  property  appertaininr^fo  8ah\  it  w  nu/t.— 
Ir,  however,  the  condition  of  suftV-rine  tlu 


Some  allcf^re  that  the  vegetation  is  not  in- :  fruit  to  remain  on  the  tree  be  stipulated,  tlu 


eluded  in  the  sale ;  and  others,  that  it  is. 
TluN  dill'  reuee  of  opinion  has  its  foundation 
in  the  dilierent  sentiments  which  the  parties 
entertain  with  regard  to  the  validity  of  the 
sale  of  vegetation,  prior  to  its  being  fit  to  be 
out  down  by  the  hook,  or  used  by  animals  in 
the  way  of  forai,'e  :  for  those  who  consider  the 
separate  sale  of  such  vegetation  to  be  valid, 
are  of  opinion  that  it  is  not  included  ;  whilst 
those  wlio  consider  the  sale  of  it  as  invalid, 
an-  of  opinion  that  it  is  included  in  the  sale 
of  th(!  ground. 

27tf'  iunnc'product  in  not  included,  in  the 
sale  of  fund  or  freest  although  the  rights  und 
append  a  get  he  expressed  in  the  contract.  — 
Oka  IN  and  fruit  are  not  included  in  n  sale  of 
ground,  or  of  a  tree,  although  the  purchaser 
and  seller  specify  the  rights  and  appendages 
(in  other  words,  olthougn  the  seller  declare, 
**  I  have  sold  this  ground,  or  this  tree,  with 
all  its  rights  and  appendages"),  because 
grain  and  I'mit  do  not  fall  under  these  de- 
BoriptionB.  (The  rights  of  a  thing  are  those 
wiwout  which  it  cannot  be  enjoyed,  and 
whifsh  form  tho  principal  object  of  ])osse88ion, 
•Oioh  u  a  wateroonrse  or  a  rood :  the  appen- 
dam  are  things  from  which  we  derive  use. 
i^  whioh  ore  more  portioularlv  considen'd 
as  dependant  parts,  such  as  a  cook-room,  or  a 
lunise  for  keeping  water.)  In  tho  same  man- 
AMV  i'  the  seller  should  say,  "  I  have  sold 


sale  is  null,  because  such  a  condition  is  ilk- 
gal,  since  it  implicates  tog«.-ther  the  right  of 
property  of  the  two  parties,  which  is  rtpui:- 
nant  to  the  nature  of  sale  ;  and  everv  condi- 
tion of  this  kind  invalidates  the  sole.  Be- 
sides, in  this  case,  it  must  necessarily  follow 
that  one  deed  is  interwoven  with  another ;  in 
other  words,  that  cither  a  loan  or  a  lease  i> 
implicat^^d  with  the  sale,  which  is  unlawful. 
In  the  same  manner,  the  sale  of  grain,  with 
a  stipulation  of  leaving  it  on  the  seller's 
ground,  is  unlawful,  and  for  the  same  reason. 
The  same  rule  also  obtains  (according  to 
llaneefa  and  Aboo  Yoosaf )  where  the  fruit 
or  com  has  attained  its  full  growth,  as  this 
implicates  the  right  of  property  of  two  iiar- 
ties.  Mohammed  is  of  opmionthat,  in  this 
instance,  such  a  condition  is  lawful,  because 
of  the  existence  of  the  whole  of  the  thing  in 
question;  whereas,  in  the  former  case,  the 
part  of  the  property  which  afterwards  vege- 
tated was  not  m  being  at  the  time  of  the 
oonclusion  of  the  deed ;  and  the  stipulation 
of  a  condition  with  regard  to  a  nonentity 
being  illegal,  the  sale  is  therefore  null. 

The  additional  grmvth  of  fruit  purchased 
on  the  tree,  if  suffered  to  continue  upon  it.  In/ 
consent  of  the  aeller^  i«  the  property  of  the 
purchaser. — If  a  person  purchase  fruit  upon 
the  tree  before  it  had  reached  its  full  growth, 
in  an  absolute  manner   (that  is,   without 
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stipiilating  the  condition  of  its  remaining  i 
npon  the  tree  until  it  become  ripe),  and ; 
atlerwafds,  with  the  permission  of  the  seller, 
sut&r  it  to  hang^  on  tlie  tree,  in  this  ca^  the  | 
additional  growth  becomes  his  lawi'ul  pro- 
perty. If,  however,  he  act  in  this  manner 
without  the  consent  of  the  seller;  he  must 
lilt;]!  bestow  the  difference  in  charity,  as  be- 
ing* the  produce  of  the  property  of  another 
'without  the  consent  of  that  other,  if,  on 
the  other  hand,  the  sale  should  have  taken 
place  when  the  fruit  had  attained  its  full 
grrowth,  and  the  purchaser  suffer  it  to  remain 
iintil  it  become  ripe,  he  is  not  on  tliat  account 
required  to  bestow  any  thing  in  charitj',  be- 
cause in  this  instance  a  change  from  one 
state  to  another  takes  place  without  any  in- 
crease being  mode  to  the  substance. 

And  80  also  if  the  purchaser  take  a  lease 
of  tlie  tree.— If  a  person,  having  in  an  abso- 
lute manner  purchased  truit  Avhieh  had  nut 
attained  its  fuU  growth,  should  afterwards 
suffer  it  to  remain  on  the  tree  till  it  became 
ripe,  by  taking  a  lease  of  the  tree  till  that 
period,  in  this  case  the  increase  of  substance 
IS  lawful  to  him,  because  the  lease  is  null,  on 
account  of  a  want  of  precise  knowledge  with 
respect  to  the  iKjriod  of  it, — and  also,  on 
account  of  its  not  having  been  warranted  by 
absolute  necessity,  since  it  was  in  the  power 
of  the  lessee  to  have  purchased  the  tree  itself : 
— and  the  lease  being  null,  there  remains  only 
the  consent  of  the  seller,  to  which  regard 
must  be  had. 

Jiut  this  rule  does  not  hold  with  respect  to 
grain  purchased  upon  the  ground, — It  is 
othiTwise  where  a  person  purchases  grain 
upon  the  ground,  and  having  then  taken  a 
lease  of  the  ground  until  the  grain  be  capa- 
ble of  being  cut  down,  suffers  it  to  remain 
until  that  time  ;  for  the  increase  of  substance 
is  not  in  such  case  lawful  to  him,  since  the 
lease  so  made  is  invalid,  and  an  invalid  lease 
is  the  occasion  of  baseness  and  abomination. 
Any  new  fruit  which  may  grow  in  the 
interim  is  the  proper tg  of  the  seller  and 
purchuser.—Xv  a  iK-rson,  in  an  unconditional 
manner,  purchase  fruit  upon  a  tree  which 
had  not  completely  vegetated,  and  after- 
wards, before  he  had  received  a  formal  seisin 
of  it,  new  fruit  should  grow,  in  this  case  the 
sale  is  invalid,  because  of  the  impracticability 
of  dehvery  on  the  part  of  the  seller,  from  the 
impossibility  of  distinguishing  between  what 
was  the  subject  of  the  sale  and  what  was  not. 
But  if  new  fruit  should  appear  after  the  sei&in 
of  the  purchaser,  such  fruit  is  in  an  equal 
degree  the  ri^ht  of  both,  because  of  its  in- 
termixture with  the  property  of  both.  The 
assertion  of  the  purchaser,  however,  with 
regard  to  the  quantity,  is  credited,  because 
the  fruit  is  in  nis  possession.  (The  sale  of 
artichokes  or  melons  which  are  growing  is 
subject  to  the  same  law  as  that  of  fruit  grow- 
inffupon  trees.) 

Mme  in  the  purchase  of  vegetables  sold  on 
0  tree, — If  a  person  wish  to  purchase  fruit, 
artichokes,  or  melons,  and  afterwards  to  have 
it  in  his  power  to  let  them  remain  until  they 


become  ripe,  or  until  they  shall  yield  a  new 
crop,  so  as  to  have  a  lawful  claim  to  the  pro- 
perty, the  expedient  to  be  practised,  in  order 
to  render  such  conduct  legal,  is  to  purchase 
the  tree  or  bed  itself,  and  after  clearing  it  of 
the  fruit  when  ripe,  to  undo  the  contract  of 
sale  with  regard  to  the  tree  or  bed.* 

If  a  person  should  sell  fruit,  with  a  reser- 
vation of  a  specific  number  of  Katls  of  it, 
the  sale  is  invalid,  whether  the  fruit  be  upon 
the  tree  or  off  it ;  because  although  the 
reservation  be  itself  specific  and  known,  yet 
the  residue  is  unknown.  It  is  otherwise 
where  a  reservation  is  made  of  a  speoitio 
tree ;  because  there  the  remainder  is  known, 
being  obvious  to  the  eye. — Our  author  re- 
marks that  this  doctrine  is  conformable  to 
a  tradition  of  Hasan,  adopted  by  Tahavee  : 
but  Uiat  such  a  sale  is  valid,  according  to 
the  Zahir  Kawayet,  and  also  in  the  opinion 
of  Shafei,  because  it  is  a  rule  that  whatever 
may  be  lawfully  sold,  separately,  may  also 
be  lawfully  excepted  from  a  deed  of  sale. 
Thus  the  sale  of  one  Kafeez  from  a  heap  of 
grain  being  lawful,  the  exception  of  it  is 
also  a  lawful  act. — It  is  otherwise  with 
respect  to  a  foetus  in  the  womb,  or  any  par- 
ticular member  of  an  animal ;  because  as 
the  separate  sale  of  such  sublects  is  illegal, 
so  also  is  the  reservation  of  them. 

Grain  may  he  sold  in  the  ear,  or  puUe  in 
the  husk. — The  sale  of  wheat  in  the  ear,  or 
of  beans  in  the  husk,  is  valid;  and  the  law 
is  the  same  with  re8i)ect  to  rice  or  rape  seed 
in  the  husk.  Hhafei  is  of  opinion  that  the 
sale  of  green  beans  in  the  husk,  or  of 
walnuts,  almonds,  or  Pistachio  nuts  in  the 
shell,  is  not  valid ;  but  with  respect  to 
wheat  in  the  ear,  he  has  given  two  opiwsite 
opinions.  All  these  sales  are,  however, 
valid  in  the  opinion  of  all  our  doctors. 
The  reasoning  of  Shafei  is  that  the  subject 
of  the  sale,  in  these  cases,  is  hidden  within 
a  thing  of  no  value  in  itself,  namely,  the 
husk,  and  that  therefore  the  case  becomes 
the  same  as  if  a  goldsmith  should  sell  a 
heap  of  earth  mixed  with  particles  of  gold, 
in  exchange  for  another  heap  of  a  similar 
nature,  which  is  invalid.  The  arguments  of 
our  doctors  upon  this  point  are  twofold. 
First,  the  prophet  has  said,  "The  sale  of 
fruit  upon  the  tree,  or  of  grain  in  the  ear, 
is  invalid,  unless  it  approach  to  a  state  of 
ripeness. t  Secondly,  wheat  is  an  article 
capable  of  yielding  advanta^ ;  and  hence 
the  sale  of  it  in  the  ear  is  vahd  in  the  same 
manner  as  that  of  barley,  the  one  being  an 
appreciable  article  as  well  as  the  other.  It 
is  otherwise  with  gold  dust,  for  the  sale  of 


*  The  consent  of  the  seller  is  here  presup- 
posed ;  for  neither  of  the  parties  can  undo  a 
sale  without  the  consent  ot  the  other.  This 
expedient  is  therefore  suggested  on  a  suppo- 
sition of  the  future  undoing  of  the  sale  being 
equally  agreeable  to  both  parties. 

t  Whence  it  may  be  inferred  that  the  sale, 
in  the  ear,  or  upon  the  tree,  is  admissible. 
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that,  mixed  with  earth,  is  unlawful  from 
the  rossibililv  of  its  bcint;  usurious. 

The  sale  iif  «  house  I'licluilr-s  Ihf  ftsli'v,-: 
ami  their  am>emlages.—l¥  a  i)'jrsoii  ?..ll  :> 
houw,  of  wnieh  the  locks  ary  iicit  u!"  ihrj 
banging  but  of  the  liieil  kind,  in  iliis  (.':i<l'. 
the  kevsof  Buch  locks  arc  consi'lirtd  !i.  in- 
oliidcif  in  the  sale;  because  tb(^  W-k-i  Uitm- 
st'lves  arc  ineliided  in  the  huiisf,  in  cnns,'- 
quence  of  tbeir  being  fiitureii ;  hhiI  ilu^  siili' 
of  a  lock  includes  the  key,  witiiiiut  ii:,  l.eiu^r 
expressly  stipulated,  bccausp  it  is  considered 
OS  a  cunitituent  part  of  it,  since  a  lock 
without  a  key  is  of  no  U8C 

The  teller   miut   defray  th^    iij»,iM     if 
taeighera,   telhn,   measurer'; 
eistii/ers, — litE  wages  of  the 
the  goods,  or  of  the  essaycr 
must  be  paid  by  the  seller 
the  measurer,  bccnuae,  as   m 
essential  to  mable  the  seller        )      \ 
the  (•oods,  the  payment  of  ti. 
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In  barter  or  exchange,  the  mviaal delivery 
mutt  be  made  by  hoth  parties  at  the  same 
lime.— Is  a  sole  of  goods  for  goods,  or  of 
money  for  money,  it  is  necessary  that  botli 
parties  make  the  delivery  at  the  same  time : 
bccauao  being  on  a  par  in  point  of  certainly 
and  uncertainty,  there  is  no  necessity  for  n 
prior  delivery. 


a  also,  the  n  ages  of 
and  Iho  wages  of  the  cssaycr 
tradition,  delivered  by  Ion 
such  is  the  doctnnc  of  Uoham 
for  this  reason,  that  tlicesnaj 
takes  place  after  the  deliveri 
comes  the  business  of  the  sel 
essayed,  m  order  that  be  m 
what  is  his  Tight  and  what  is  • 
he  may  ascertain  the  bod  coi  i 
reject  them  Ibn  boomai  rel  i 
opinion  of  Mobammed  that  1 
should  defray  the  wages  of  thi 
cause  he  stands  in  need  of  asi 
good  dirms  which  be  has  ' 
deliver,  and  the  good  dirma  ii 
means  i)f  an  essaycr,  m  the  samt  mi 
quantity  bj  means  of  a  measurer 

Silt  the  charge  of  teeiqhvig  thi  p> 
beilcfraifed  by  the  purchater  li[i 
of  weigning;  Ihi  pnce  is  due 
chaser,  because  ho  is  nnder  t! 
delirering  it  to  the  seller,  an 
is  completed  after  the  ascorti 
weight.  In  a  sale  stipulati 
payment,  the  nurchaj 


CII.VPTER  II. 

I  OF  OPTIONAL  COHD1TI0S3.* 

'  Definition  of  the  term. — Ax  optional  oon- 
dilioo  la  where  one  of  the  parties  stipulates 
u  aa  a  condition  that  he  mav  have  the  option, 
lor  a  penodof  two  or  three  days,  of  annulling 
tht  contract  if  lie  please. 

.1   condition   of  option   may  be   lawfully 
stipulated  by  either  party, — THE  atipulatinu 

.    of  a  condition  of  option,  c-  *' '  "''^ ** 

^    thft  FU>1lpr  or  nnrchnHu^r.  i*i 


_J  I  the  seller  or  purchaser,  is  lawful;  and  it  may 
be  stipulated  to  continue  for  three  days  or 
less.  Dut  it  must  not  be  extended  beyond 
that  term  ;  because  it  is  related  that  Hoohnn 
hating  been  defrauded  in  several  of  bis 
barguins,  the  pruphet  addressed  him  thus. 
'  HooBiN.  when  you  make  a  purchase  bar 
'  deceit,  and  stipulate  a  condition  of  option." 
'  Provided  it  exeeeit  not  the  term  of  three 
^  I  days  — Ak  optional  condition,  stipulated  t.j 
n  force  for  a  period  exceeding  threo 


The  two  disciples,  on  the  contrary,  maintain 

that  it  may  be  stipulated  to  continue  to  any 

'  length  of  time  whatever  i  because  ii 


0  the  seller,  because  his 
the  goods  sold)  is  of  a  fixed  aL 
nature,  whereas  the  price  is  n< 
therefore  incumbent  ou  him, 

bothpnrtiesmay  beona  par,  ._   ._ 

price  to  the  sefler,  which  fixes  and  detei 
mines  it ;  for  it  cannot  be  determined 
deli  very,  t 

'Meaning,  properly,  some 
employed  as  a  sworn  or  profess 

t  Thus  if  the  price  stipulate! . 
knd  the  purchaaet  he  in  posses 
tanddinns (for  example)  in  this 
dia  nvmber  ton  be  determinate 


IjDOODipOflS 

.kfnMiiBi 
■  ignnkte,  mil 


until  aotnalljr  detivere<i 


*  Arab  Ehiar-al- Shirt.  In  contracts  of 
sale  there  are  five  different  options.  These 
are,  1st  Option  of  acceptance.  2.  Optional 
conditions.  3.  Option  of  determination.  !. 
Option  of  inspection,  and  6.  Option  from 
defect  An  option  of  acceptance  is  n  liberty 
which  either  of  the  parties,  in  a  contract  of 
HQle,  has  of  withholding  hia  acceptance,  after 
the  tender  of  the  other,  until  tne  breaking 
up  of  the  meeting.  An  optional  condition  is 
where  one  of  the  parties  stipulates  a  period 

of  three  days  before  he  gives  bis  final  assent 

delivev  the  to  the  contract.  An  option  of  determination 
er-  is  where  a  person,  having  purchased  one  out 
by  of  two  or  three  homogeneous  things,  stipiilntos 
a  period  to  enable  him  to  fix  his  chaic<-. 
Option  of  inspection,  is  the  power  which  the 
purchaser  of  an  unseen  thing  has  of  rejecting 
it  after  sight.  Option  from  defect  is  the 
power  which  a  purchaser  has  of  dissolving 
the  contract  on  the  discovery  of  a  defect  on 
the  merchandise.  The  translator  has  thought 
it  proper,  in  this  note,  to  bring  into  one  point 
of  view  an  explanation  of  the  several  Kinds 
of  option,  as  it  may  possibly  tend  to  give  a 
clearer  idea  of  them  than  wKat  could  be  col- 


'  tdu  i»  freqnwtll  ajd  particnlarly  enlarged  I  leeted'from  Uie  soatterwl  definitionB  of  them 
!  spMnnthBnqnelofthtsbMk.  uthey  occur  in  the  oonrte  of  tlw  work. 
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months ;  and  also  because  it  is  ordained,  by 
the  UkW,  for  the  purpose  of  answering  the 
necessities  of  man,  in  enabling  him  to  con- 
sider and  set  aside  what  is  bad ;  and  as  a 
period  of  three  days  may  not  be  sufficient 
lor  this  purpose,  the  indulgence  is  therefore 
extended  with  respect  to  the  merchandise,  in 
the  same  manner  as  with  respect  to  the  price. 
The  argument  of  Haneefa  is  that  an  optional 
condition  is  repugnant  to  the  nature  of  the 
act,  which  fixes  an  immediate  obligation  on 
the  parties,  and  is  allowed  only  because  of 
the  saying  of  the  prophet  already  quoted ; 
^whence  it  cannot  be  extended  to  a  period 
beyond  what  has  been  there  specified. 

If  it  exceed  three  day$^  ana  the  stipulating 
party  declare  his  acceptance  before  the  ex- 
piration of  the  third  ctay,  the  sale  is  lawful. 
— Although  a   conditional  option  beyond 
three  days  be  not  permitted,  still  if'  such 
a  condition  be  stipulated,  and  the  person 
making  such  stipulation,  before  the  lapse  of 
the  three  days,  declare  his  acceptance  of  the 
contract,  the  sale  is  in  that  case  valid,  ac- 
cording to  Haneefa.    Ziffer,  however,  is  of  a 
different  opinion ;  for  he  argues  that  the  sale 
being  invalid  from  Uie  beginning,  on  account 
of  the  illegality  of  the  condition,  it  cannot 
be  afterwards   rendered  valid    by  the   re- 
moval of  such  condition.    The  arguments  of 
Haneefa  on  this  point  are  twofold.    Fibst. 
as  the  acceptance  of  the  sale  was  dcclarou. 
before  the  lapse  of  the  three  days,  the  cause 
of  its  invalidity  has  not  began  to  operate. 
Secondly,  the   invalidity  takes    place    on 
the  fourth  day ;   and  as  the  acceptance  is 
declared  before  that  period,  the  sale  is  con- 
Nfouently  kei)t  free  from  any  cause  of  in- 
validity.   From  this  second  argument  some 
have  considered  that  the  invalidity  of  the 
sale  does  not  take  place  until  the  commence- 
ment  of    the    fourth   day  ; — whilst  others 
(tounding  their  opinion  on  the  first  argu- 
ment), hold  that  the  contract  was  invalid 
irom  the  beginning ;  but  is  afterwards  ren- 
dered valid  by  the  removal  of  the  cause  of 
its  invalidity  previous  to  its  operation. 

77f<?  payment  of  the  price  may  he  substi- 
tuted as  the  condition. — It  is  lawful  for  a 
person  to  make  a  purchase  on  this  condition, 
that  **if  in  the  course  of  three  days  he  do 
not  p.iy  the  price,  the  sale  shall  be  null  and 
voia."  If,  however,  instead  of  three  days 
he  stipulate  four,  the  sale  is  not  valid, 
according  to  Haneefa  and  Aboo  Yoosaf. 
Mohammed  is  of  opinion  that  it  is  valid, 
^\  hether  he  stipulate  four  days  or  more.  All 
our  doctors,  however,  agree,  that  in  case  of 
such  a  stipulation  having  been  made,  if  the 
purchaser  in  the  mean  time  pay  the  price, 
previous  to  the  lapse  of  the  third  day,  tho 
sale  is  valid.  Tho  reason  of  this  is  that  a 
condition  of  this  nature  is  of  the  same 
nature  with  an  optional  condition,  because, 
in  case  the  purcnaser  cannot  furnish  the 
price,  the  seller  stands  in  need  of  a  power  to 
annul  the  act.  As,  moreover,  Haneefa  holds 
that  a  sale  is  invalid,  where  the  condition  of 
option  extends  beyond  three  days,  but  may 


afterwards  be  rendered  valid  by  a  formal 
confirmation  previous  to  the  lapse  of  the 
third  day,  so  also  in  the  case  in  question. 
As  Mohammed,  on  the  contrary,  holds  that 
the  extension  of  the  condition  of  option 
beyond  the  third  day  is  lawful,  so  also  in  the 

E resent  instance.  Aboo  Yoosaf,  on  the  other 
and,  although  (contrary  to  analogy)  he 
hold  the  extending  of  a  condition  of  option 
beyond  three  days  to  be  lawful,  because  of  a 
tradition  which  ne  quotes  to  this  efi'eot,  yet 
is  of  opinion  that  the  same  extension  is  un- 
lawful in  the  present  instance  (arguing  from 
analogy),  as  there  is  no  tradition  in  support 
of  it.  There  is  another  explanation,  from 
analogy,  with  respect  to  this  case,  which  has 
been  adopted  by  Ziffer,  to  the  following 
effect,  that,  in  the  sale  in  question,  an  in- 
valid dissolution  has  been  stipulated  (for  tho 
dissolution  is  invalid,  as  it  depends  upon  a 
condition) ;  and  as  a  sale  is  rendered  void 
by  the  stipulation  of  a  valid  dissolution,  it 
follows  that  by  the  stipulation  of  an  invalid 
dissolution  it  is  rendered  void  a  fortiori. 
The  reason,  however,  for  a  more  liberal  con- 
struction in  this  particular  is,  that  tho  con- 
dition here  stipulated  is  considered  as  an 
equivalent  to  a  condition  of  oi)tion,  as  has 
already  been  explained. 

The  seller^  by  stipulating  a  condition  of 
option,  does  not  relinquish  his  property  in 
the  article  sold.—lv  the  seller  stipulate  a 
condition  of  option,  the  right  of  property 
over  the  goods  does  not  in  that  case  shift 
from  him,  because  the  completion  of  the  sale 
depends  on  the  mutual  consent  of  the  par- 
ties, and  the  condition  of  option  evinces  that 
the  seller  has  not  completely  consented.    If, 
therefore,  under    these    circumstances,  the 
seller  should  emancipate  a  slave  whom  ho 
had  in  that  manner  sold,  the  emancipation 
would  hold  good.— Neither  is  the  purchaser 
in  such  a  case  entitled  to  use  or  employ  the 
goods,  although  he  shoidd  have  taken  pos- 
session of  them  with  consent  of  the  seller. — 
If,  alter  the  purchaser  had  possessed  himself 
of  the  goods,  they  should  perish  or  be  de- 
stroyed previous   to   the  expiration  of  the 
period  of  optional  condition,  he  becomes  in 
that  case  responsible  for  the  value  ;  because 
by  the  tlestruction  of  the  goods  the  sale  is 
annulled  (for  the  execution  of  it  rested  only 
on  the  consent  of  the  seller ;  and  where  the 
subject  of  it  is   lost,   the  execution  of   it 
becomes  impracticable  ;    and  it  is  null  of 
course) ;  and  as  the  goods  were  in  possession 
of  the  purchaser  with  a  ^iew  to  purchase 
(which    circumstance   renders   a  purchaser 
responsible  for  the  value),  he  is  responsible 
accordingly.     IF,  on   the    other   hand,  the 
goods  be  lost  in  the  possession  of  the  seller, 
the  deed  is  aimuUecI;    and  no  payment  is 
incumbent  on  the  purchaser,  in  the  same 
manner  as  in  the  case  of  an  absolute  sale, 
that  is,  a  sale  where  no  condition  is  stipu- 
lated. 

But  the  property  in  it  devolves  upon  the 
purchaser  where  the  stipulation  is  made  on 
his  part  ;  and  he  is  consequently  responsible 
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for  the  loss  of  the  goinls. — If  the  condition 
of  option  be  stipulated  by  the  purchaser,  the 
rij,'ht  of  proptTty  over  the  goods  shifts  from 
thf  seller,  because  the  sale  is  rendered  com-  , 
pleto  on  his  part.    The  right  of  property,  | 
however,  although  it  shift  from  the  seller,  | 
does  not  vest  in  the  purchaser,  according  to  . 
llaueefa.    The  two  disciples  have  said  tnat ' 
the  purchaser  becomes  tne  proprietor;  for, 
if  this  were  not  the  case,  it  must  necessarily 
follow  that,  after  it  moved  from  the  seller,  it 
would  remain  subject  to  no  person ;  and  this 
is  a  state  not  supposed  by  the  law.    The 
arguments  of  Haneefa  on  this  point  are  two- 
fold.   FiKST,  as  the  right  of  property  with 
respect  to  the  price  has  not  sliifted  from  the  ! 
purchaser,  it  follows  that  if   the  right  of 
property  with  respect  to  the  goods  also  vest 
in  him,  the  property  with  respect  both  to 
the  thing  purchased  and  the  return  for  it  is 
concentered  in  one  person,  which  is  abso- 
lutely illejfal.     Secondly,  if  the  right  of 
property  with  rcsi)ect  to  the  goods  were  to 
vest  in  the  purchaser,  it  mi^t  frequently 
happ -n  that  tne  goods  would,  in  the  interval, 
beiore  the  completion  of  the  sale,  be  made 
away,  wdthout  any  intention  on  the  part  of 
the  purchaser  fas  if  the  purchaser  had  bought 
a  slave  related  to  himself  within  the  pro- 
hibited degrees)  • ;  and  as  the  sole  object  of 
the  reserve  of  option  is  the  benefit  of  the 
purchaser,  in  allowing  him  time  for  con- 
sideration, it  follows,  that  if  the  right  of 
property  were  to  vest  immediately  in  him, 
ne  mi  gilt  be    deprived   of  the    advantage 
which  IS  the  object  of  the  reserve  of  option. 

If  the  purchaser  have  the  option ^  and  the 
goods  be  injured  or  destroyed  m  the  interim, 
ne  is  responsible  for  the  price, — If  the  mer- 
chandise, where  the  stipulation  of  option  is 
on  the  part  of  the  purchaser,  perish  or  be 
destroyed,  the  purchaser  is  in  that  case  an- 
swerable for  the  price.  In  the  same  manner 
also,  if  the  goods  receive  an  injury,  the  pur- 
chaser is  responsible  for  the  price ;  because 
the  goods,  after  sustaining  an  injury,  cannot 
be  returned,  and  the  sale  consequently  be- 
comes binding.  The  purchaser,  therefore,  is 
resi)onsible  lor  the  pnce  in  either  instance  ; 
for  destruction  necessarily  implies  previous 
injury ;  and  hence  in  a  case  where  the 
purchase  is  utterly  destroyed,  the  sale  first 
becomes  binding  and  complete,  and  the  de- 
struction takes  place  afterwards. 

But  if  it  rest  with  the  seller,  the  purchaser 
is  responsible  for  the  value  only, — And  as, 
in  a  case  of  injury,  the  payment  of  the  price 
becomes  obligatory,  so  also  in  a  case  of 
destruction,  it  is  otherwise  where  the  mer- 
chandise perishes  in  the  possession  of  the 
purchaser  when  the  option  had  been  stipu- 
lated by  the  seller;  for  in  this  case  the 
purchaser  is  answerable  only  for  the  value  ;t 


*  In  which  case  the  slave  would  become 
immediately  free. 

t  And  not  for  the  price  set  upon  it  in  the 
oontraot* 


because  the  circumstance  of  the  inj  ury  does 
not  render  the  restitution  im])ractieuble, 
since  the  seller,  in  that  case,  has  the  option 
either  of  taking  the  mercandise  thus  injui-ed, 
or  of  rejecting  it,  if  he  please,  as  the  optional 
condition  remains  with  him :  and  hence,  as 
the  sale  does  not  become  binding  on  the 
occurrence  of  the  injury,  if  the  seller  choose 
to  contirm  it,  the  purchaser  in  that  case  only 
l)ays  the  value  ot  the  injured  merchandise. 

liight  of  option,  in  the  purchase  of  a  tcife, 
is  not  affected  hy  cohabitation  icitn  her  in 
the  interim  of  apti4)n, — If  a  person  purchase 
his  own  wife,  with  a  reserve  of  option  for 
three  days,  in  this  case  the  marriage  subsists 
during  that  interval,  as  the  right  of  property 
does  not  take  place  because  of  the  optioned 
condition :  and  if  ho  have  carnal  connexion 
with  her  during  that  interval,  the  condition 
of  option  is  not  thereby  annulled ;  because 
he  has  it  still  in  his  power,  after  such  con- 
nexion, to  undo  the  sale,  since  his  cohabita- 
tion with  her  is  the  exercise  of  a  right  in 
virtue  of  his  marriage,  and  not  of  his  right 
of  property.  If,  however,  his  wife  be  a 
virgin,  his  cohabitation  with  her  annuls  the 
condition  of  option,  and  establishes  the  sale, 
as  it  is  a  damage  to  her,  and  a  diminution  of 
her  value.  This  is  the  doctrine  of  Haneefa. 
The  two  disciples  are  of  opinion  that  the 
husband  becomes  immediate  proprietor  of 
his  wife  by  the  optional  purchase,  whence 
the  marriage  is  immediately  annulled.  If, 
therefore,  he  should  have  cohabitation  with 
her,  he  cannot  afterwards  reject  her,  although 
she  may  have  been  a  woman  ;  *  because,  the 
marriage  being  null,the  cohabitation  was  not 
in  virtue  of  marriage,  but  of  property.  Tliis 
difference  of  opinion  between  Haneefa  and 
the  two  disciples,  respecting  the  property 
vesting  immediately  in  a  conditional  pur- 
chaser, has  given  rise  to  opposite  decisions  in 
a  variety  of  different  cases.  Of  this  number 
are  the  following  :— 

Case  of  optional  purchase  of  a  slave  re- 
lated to  the  purchaser, — Ir  a  person  make 
an  optional  purchase  of  a  slave  related  to 
him  within  the  prohibited  degrees,  the  eman- 
cipation, in  the  opinion  of  the  two  disciples, 
takes  place  immediately ;  whereas,  according 
to  Haneefa,  it  does  not  take  place  until  alter 
the  confirmation  of  the  contract. 

And  of  a  slave  optionally  purchased  under 
a  vow  of  emancipation. — If,  also,  a  person 
make  a  vow  to  emancipate  a  slave  whenever 
he  becomes  proprietor  of  one,  then,  accord- 
ing to  the  two  disciples,  if  he  make  a  con- 
ditional purchase  of  one,  the  emancipation 
takes  place  immediately ;  whereas,  according 
to  Haneefa,  it  does  not  take  place  till  after 
the  confirmation. 

Or  of  a  menstruaus  female  slave, — If, 
also,  a  person  make  an  optional  purchase 
of  a  female  slave,  and  her  monthly  courses 
happen  during  the  term  of  option,  these 
courses  are  included  in  the  prescribed  term 

*  That  is  to  iay,  not  a  Tir^. 
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of  abstinence,*  according  to  the  two  disci- 
ples ;  "whc-reas,  according  to  Hanecla,  they 
arc  not  included.  And  if  the  purchaser, 
availing  himself  of  his  optional  condition, 
sliotild  return  her  to  the  seller,  the  seller 
need  not  observe  the  prescribed  term  of 
abstinence^  according  to  Haneefa  ;  whereas, 
the  two  disciples  hold  that  such  observance 
is  incumbent  on  him. 

Or  of  a  pregnant  vifc, — If,  on  the  other 

hand,  a  person  make  an  optional  purchase  of 

his  own  wife,  and  if  she,  aurinp  the  interval 

of  ontion,  bring  forth  a  child,  she  is  not  an 

Am-Walid  to  the  purchaser,  according  to 

Haneefa;   whereas,    according  to  the  two 

disciples,  she  is  so.    If,  also,  a  person  make 

an  optional  purchase  of  merchandise,  and 

haringf  with  the  consent  of  the  seller,  received 

possession  of  it,  afterwards  give  it  in  deposit 

to  the  seller,  and  it  be  lost  in  the  interval, 

in  this  case,  according  to  Haneefa,  the  trust 

is  nnll  and  void,  as  the  deposit  was  not  the 

property  of  the  purchaser,  and  therefore  he 

2S  of  opinion  that  the  loss  results  to  the 

seller;  whereas  the  two  disciples,  holding 

the  said  deposit  to  be  valid,  are  of  opinion 

that  the  loss  results  to  the  purchaser,  agree- 

ablr  to  the  law  of  deposits. 

Optional  purchase  made  hj  a  privileged 
slave. — If,  on  the  other  hand,  a  privileged 
slave  make  an  optional  purchase,  and  the 
seller,  during  the  interval  of  option,  exempt 
him  from  the  payment,  in  this  case,  accord- 
ing to  Haneefa,  the  condition  of  option 
remains  in  force ;  because  if  he  should  return 
the  merchandise,  it  follows  that  he  does  not 
choose  to  accept  of  the  property,  and  a  pri- 
vileged slave  has  the  power  of  accepting  or 
rejecting  as  he  pleases :  but,  according  to 
the  two  disciples,  the  condition  of  option  is 
annulled  by  the  exemption  of  payment; 
because  (in  their  opinion)  the  property 
having  vested  from  the  beginning,  it  follows 
that  if  he  were  to  return  the  merchandise  to 
the  seller,  it  would  be  in  effect  a  gift  to  him, 
and  a  privileged  slave  has  not  the  power  of 
making  a  gilt. 

Case  of-  optional  purchase  of  irinc  hj  a 
Zimmce^  tcho  tn  the  interim  embraces  the 
faith.— \y J  moreover,  a  Zimmee  purchase 
spirituous  liquors  from  a  Zimmee,  on  a  con- 
dition of  option,  and  the  purchaser,  in  the 
interval,  become  a  ^lussulman,  in  this  case, 
according  to  the  two  disciples,  the  condition 
of  option  remains  no  longer  in  force,  because 
the  purchaser  having  (agreeably  to  their 
tenets)  become  proprietor  of  the  liquor,  it 
follows  that  if  he  were  permitted  to  reject 
it,  he  would  create  in  another  a  ri^ht  of 
property  with  respect  to  liquors,  which  no 


•  The  purchaser  of  a  female  slave  is  re- 
quired to  abstain  from  carnal  connexion 
with  her  until  she  shall  have  had  three 
different  courses  from  the  period  of  her  be- 
coming his  property,  that  it  may  be  ascer- 
tained whether  she  be  pregnant  or  not. 
(See  Edit.) 


Mussulman  is  allowed  to  use.  According  to 
Haneefa,  on  the  contrary,  the  sale  becomes 
void,  because  the  purchaser  (agreeably  to 
his  tenets),  not  being  then  the  proprietor, 
and  the  circumstance  of  becoming  a  Mussul- 
man putting  it  out  of  his  power  to  become 
the  proprietor  by  rtmoving  the  condition,  the 
sale  is  of  necessity  annulled. 

The  possessor  of  ojition  may  annul  the  sale 
with  the  hnowledge   of  the  other  party,  or 
confirm  it  trithoiit  his  knowledge. — In  case  of 
a  sale  on  a  condition  of  option,  it  is  lawful, 
according  to  Haneefa  and  Mohammed,  for 
the  party  possessing  the  option  to  annul  the 
contract  within  the  stipulated  period,  or  to 
confirm  it;  which  latter  he  may  do  without 
the  knowl(?dge  of  the  other  party :  but  it  is 
not  lawful  for  him  to  annul  it  without  the 
knowledge  of    the    other.      Aboo   Yousaf 
alleges    that     the    parties    possessing   the 
option  may  annul  the  contract  without  the 
knowledge  of  the  other :  and  such,  also,  is 
the  opinion  of  Shafei.     The  argument  of 
Aboo  Yoosaf  is  that  the  party  possessing  the 
option  is  empowered,  on  the  part  of  the 
other,  to  annxu  the  contract ;  and  that  there- 
fore, such  annulment  cannot  rest  upon  that 
other's  knowledge  of  it ;  in  the  same  manner 
as  his  knowledge  of  it  is  unnecessary  in 
case  the  possessor  of  the  option  coniiim  the 
contract ;  as  in  the  case  of  an  agent  for  sale 
(for  instance),   who    may  lawfully   act  in 
every  matter  to  which  his  agency  extends, 
without  the  knowledge  of  his  constituent, 
in  virtue  of  the  powers  given  to  him  on  his 
behalf,      'i'he  arguments  of   Haneefa   and 
Mohammed   are,   that   a   contract   of   sale 
involves  the    rights  of  both    parties;    and 
that  the  annulment  of  the  sale  by  one  party 
only  is  an  exercise  of  a  right  partly  belong- 
ing to  the  other,  whilst  at  the  same  time 
such  exercise  may  eventually  be  attended 
w ith  aloss  to  the  other :  for  supi)osing  the 
l)ossessor  of  the  option  to  be  the  seller,  and 
that  he  annul  tVo  sale  without  the  know- 
ledge of  the  purchaser,  and  the  purchaser, 
in  the  mean  time,  in  the  confidence  of  the 
sale  being  complete,  take  possession  of  the 
merchandise,   then,  in  case  of  its  destruc- 
tion, he  must  of  consequence  be  responsible 
for  it :  or,  supposing  the  purchaser  to  be  the 
possessor  of  the  option,  and  that  he  annul 
the  sale  without  the  knowledge  of  the  seller, 
then  an  eventual    loss  may   result  to  the 
seller,  as  it  is  possible  that,  on  the  presump- 
tion of  his  goods  being  already  sold,  he  may 
enquire  out  another  purchaser.      Hence,  as 
suen  an  ex(  rcise,  on  the  part  of  either,  of 
the  right  of  the  other,  may  be  attended  with 
an  eventual  injur)%  the  annulment  of  an 
optional  sale  is  therefore  made  to  rest  upon 
the  knowledge  of  the  other  party.     This 
case,  in  short,  resembles  the  dismission  of 
an  agent :  for  if  a  person,  having  appointed 
an  agent,   should   afterwards  dismiss  him 
without  his    knowledge,  it  would  not  be 
valid  until  the  agent  was  himself  informed 
of  it ;  and  so  also  in  the  case  in  (question. 
It  is  otherwise  with  the  confirmation  of  a 


252 


SALE. 


[Vol.  II. 


sale ;  as  the  exercise  of  such  a  light  by  one 
party  only  does  nut  entail  an  injurv.  The 
assertion  of  Aboo  Yoosaf  that  **  the  pos- 
sessor of  the  option  is  empowered  to  make 
such  annulment  on  the  part  of  the  other," 
is  not  admitted  ;  for  how  can  the  other,  who 
docs  not  himself  possess  such  power,  bestow 
it  upon  the  possessor  of  the  option  ? 

Ami  even  if  he  annul  it  without  the  other* 8 
knowledge^  and  the  other  be  informed  before 
the  expiration  of  the  ternif  it  is  valid. — If  the 
person  possessing  the  option  annul  the  sale 
without  informing  the  other  partv,  and  such 
knowledge,  nevertheless,  reach  him  before 
the  expiration  of  the  stipulated  period,  then, 
because  of  his  acquirement  of  such  know- 
ledge, tlie  annulment  is  rendered  complete. 
If,  on  the  other  hand,  it  should  not  have 
reached  him  until  the  expiration  of  the 
stipulated  period,  then  the  annulment  is 
rendered  complete,  because  of  the  expiration 
of  the  stipulated  period. 

A  right  of  option^  in  sale,  cannot  descend 
to  an  heir, — If  a  person  possessing  the  right 
of  option  in  a  sale  should  die,  the  sale  is  then 
complete,  and  the  right  of  option  becomes 
void,  and  does  not  descend  to  his  heirs.— 
Shafei  maintains  that  the  option  descends  to 
the  heirs,  because,  being  a  lixed  and  estab- 
lished right  in  sale,  it  may  be  inherited,  in 
the  same  manner  as  an  option  in  case  of 
defect,  or  an  option  of  determination.  The 
ar§:uments  of  our  doctors  are  that  an  option 
is  m  reality  nothing  but  desire,  or  disposition, 
which  is  not  capable  of  bein^  tranferred  from 
one  to  another;  and  nothing  but  what  is 
capable  of  devolving  from  one  person  to 
another  can  bo  inherited. — It  is  otherwise 
with  respect  to  option  in  case  of  defect,  as 
that  is  granted  to  the  heir,  because  of  his 
right  to  obtain  possession  of  n  thing  whole 
and  complete,  in  the  same  manner  as  the 
deceased,  and  not  because  of  his  right  of 
inheritance,  since  option  is  incapable  of 
being  a  subject  of  inheritance.  It  is  other- 
wise, also,  with  respect  to  an  option  of  deter- 
mination, as  the  heir  becomes  the  proprietor 
in  that  instance,  because  of  the  mixture  ot 
property,  and  not  because  of  his  right  of 
inheritance. 

A  right  of  option  mat/ be  referred  to  a  third 
person,— If  a  person,  in  purchasing  any  ar- 
ticle, stipulate  the  option  of  another  person, 
in  this  case,  provided  cither  the  purchaser 
or  the  possessor  of  the  option  ooniirm  the 
sale,  it  is  valid ;  or,  if  either  of  them  annul 
it,  it  becomes  void. — The  reason  of  this  is, 
that  the  stipulation  of  the  option  of  another 
is  admitted,  upon  a  favourable  construction. 
Analogy  would  suggest  that  it  is  inadmis- 
dble,  and  Budh  is  the  opinion  of  Ziffer, 
bewiufle  option  being  one  of  the  articles  of 
tkft  oontiftot,  it  fbllowB  that  the  stipulation 
'^jj|f  it  isa  another,  who  is  not  one  of  the 
^~  '  ^  'ing  parties,  is  illegal,  in  the  same 
aa  if  it  were  stipulated  that  some 
than  tha  purchaser  should  pay  the 
.•-—The  aivnmants  of  our  doctors  are, 
tha  aatabhihmant  of  the  right  of  option 


in  one  who  is  not  a  party  to  the  contract  is 
by  way  of  appointment  from  him  to  act  as 
his  substitute.  In  this  case,  therefore,  the 
option  is  vested  both  in  the  party  and  in  his 
substitute ;  and  consequently  it  is  lawful 
for  either  of  them  to  confirm  or  annul  the 
contract. — If  one  of  them  should  coniirm, 
and  the  other  annul  the  contract,  iu  this 
case  the  first  of  these  acts  which  may  have 
been  performed  becomes  valid.  If  both 
should  have  been  performed  at  the  same 
time,  then  (according  to  one  tradition)  the 
act  of  the  contracting  party  is  valid ; — or 
(according  to  another;  the  validity  of  the 
annulment  is  preferred  to  that  of  the  con- 
firmation. Tne  principle  on  which  the 
first  tradition  proceeds  is  that  the  act  of  tlie 
contracting  party  is  of  superior  force  to  that 
of  a  substitute  who  derives  his  authority 
from  him;  and  the  principle  on  which  the 
second  tradition  is  founded  is  that  annulment 
is  of  superior  force  to  confirmation,  because 
annulment  ma^  take  place  after  confirmation, 
but  confirmation  cannot  take  place  after 
annulment.  Some  have  asserted  that  the 
first  tradition  is  conformable  to  the  doctrine 
of  Mohammed,  and  the  second  to  that  of 
Aboo  Yoosaf ; — arguing  from  Uieir  different 
decisions  in  the  case  of  an  agent  of  sale  and 
his  constituent :  for  if  both  of  them  should 
at  the  same  time  sell  the  same  thing  to 
difierent  persons,  the  sale  of  the  constiluent  is 
valid,  according  to  Mohammed; — whereas, 
according  to  Aboo  Yoosaf,  both  sales  are 
valid ;  but  the  article  sold  must  be  divided 
between  the  two  purchasers. 

Case  of  selling  two  slaves,  with  a  condition 
of  option  with  respect  to  one  of  them. — If  a 
person  sell  two  slaves  for  a  thousand  dirms, 
stipulating  an  optional  condition  with  respect 
to  one  of  them,  the  case  admits  of  four 
different  statements. — I.  Where  the  seller 
does  not  oppose  a  specific  price  to  each  of  the 
slaves,  nor  specifjr  the  one  respecting  whom 
the  optional  condition  is  to  operate :  and  this 
is  illegal,  because  of  the  uncertainty  both  as 
to  the  subject  of  the  sale  and  the  price ;  for 
as  the  slave,  concerning  whom  the  condition 
of  option  is  stipulated,  is  not  (as  it  were) 
included  in  the  sale,  and  as  he  is  not  speci- 
fied, it  follows  that  tkhe  other,  who  is  the 
subject  of  the  sale,  is  ^so  unknown. — 
II.  where  the  seller  sets  a  particular  price 
UDon  each  of  the  slaves,  and  also  specifies  to 
which  the  condition  of  option  relates ;  and 
this  is  valid,  because  of  the  certainty  with 
respect  to  the  subject  of  the  sale  and  the 
price. 

Objection. — ^It  would  appear  that  the  sale 
is  in  this  case  illegal ;  because  the  slave  who 
is  the  subject  of  the  condition  is  not,  in 
effect,  included  in  the  sale ;  and,  as  both  are 
joined  together  in  one  declaration,  it  follows 
that  the  acceptance  of  the  sale  with  relation 
to  what  is  not  the  subject  of  it,  becomes  a 
condition  of  the  validity  of  the  sale  with 
regard  to  what  is ;  it  Seing  the  same,  in 
short,  as  if  a  person  should  join  a  freeman 
and  a  slave  in  one  declaration  of  sale,  which 
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is  illegal,  because  the  acceptance  of  the  sale 
"with  regard  to  what  is  not  capable  of  being 
the  subject  of  it  (namely,  the  free  man)  is 
liere  maide  a  condition  of  the  validity  of  the 
sale  with  respect  to  the  slave ;  and  this  con- 
dition is  the  canse  of  annnlling  the  sale :  it 
therefore  follows  tiiat  the  sale  is  in  the  same 
manner  inyalid  in  the  case  in  question,  as 
the  same  condition  (which  occasions  an 
annulment  of  the  sale)  is  equally  induced  in 
this  instance. 

Reply. — The  sale,  in  the  case  in  question, 
is  lawful ;  because,  although  the  acceptance 
of  the  sale,  with  respect  to  the  slave  con- 
cerning whom  the  option  is  stipulated,  be  a 
condition  of  the  validity  of  tne  sale  with 
respect  to  the  other  slave  also,  still  such 
condition  does  not  annul  the  sale,  since  the 
cptional  slave  is  a  fit  subject  for  sale  :  it  is 
therefore,  in  fact,  the  same  as  if  a  person 
were  to  join  a  Modabbir  and  an  absolute 
slave  in  one  declaration ;  and  as  the  sale  is 
in  that  instance  valid,  so  also  in  the  case  in 
qaestion :— contrary  to  where  a  seller  joins 
a  slave  and  a  freeman  in  one  declaration: 
because  a  freeman  is  not  a  fit  subject  of  sale. 
— III.  Where  the  seller  opposes  a  particular 
price  to  each  slave,  but  does  not  specify 
to  which  of  them  the  condition  of  option 
relates.— IV.  Where  the  seller  specifics  the 
slave  to  whom  the  condition  of  option  relates, 
bnt  does  not  oppose  a  specific  price  to  each 
of  them. — In  both  these  cases  the  sale  is 
invalid,  because  of  the  uncertainty  of  the 
subject  of  the  sale  in  the  one  instuice,  and 
of  the  price  in  the  other. 

Option    of  determination, — If   a   person 

Surchase  one  of  two  pieces  of  cloth  for  ten 
irms,  on  the  condition  of  his  being  at  liberty 
for  three  days  to  determine  on  the  particular 
piece  which  he  may  approve,  such  sale  is 
valid ;  and  the  condition  so  stipulated  is 
called  an  option  of  de terra ination.^ 

It  ertenas  to  a  choice  out  of  three,  hut  not 
out  of  more, — A  SALE  is  in  the  same  manner 
valid,  where  a  person  purchases,  with  a 
reserve  of  option,  one  out  of  three  pieces ; 
but  it  is  not  lawful  to  purchase,  in  that 
manner,  one  out  of  four  pieces. — What  is 
here  advanced  proceeds  upon  a  favourable 
construction.— Analogy  would  suggest  that 
the  sale  is  not  lawful  in  either  of  these  three 
cases,  because  the  subject  of  sale  is  un- 
certain ;— and  such,  also,  is  the  opinion  of 
Ziffer  and  Shafei. — The  reason  for  a  more 
favourable  construction  is,  that  optional 
conditions  have  been  ordained  for  the  benefit 
of  man,  in  order  that  he  may  thereby  be 
enabled  to  set  aside  the  bad,  and  to  choose 
the  good  for  himself: — it  is,  moreover, 
evident  that  man  stands  in  need  of  contracts 
of  this  nature,  in  order  that  he  may  be 
enabled  to  show  the  merchandise  to  some 
person  in  whose  judgment  he  confides ;  or,  if 
an  ajfent  bo  employed,  that  he  may  show  it 
to  his  constituent ;  and  this  the  seller  would 
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not  permit  him  to  do  unless  such  a  condition 
were  stipulated. — This  species  of  sale,  there- 
fore, being  in  effect  the  same  as  an  optional 
one,  it  follows  that  it  is  in  a  similar  manner 
lawful. — This  necessity  on  the  part  of  man, 
however,  is  fully  answered  by  means  of  three 
pieces,  as  this  number  comprehends  the 
three  qualities  of  good,  bad,  and  medium; 
and  there  can  be  no  uncertainty  with  respect 
to  the  subject  of  the  sale,  in  this  species  of 
contract,  to  occasion  contention,  as  regard  is 
had  solely  to  the  price  on  which  the  purchaser 
determines. 

Objection.— Why  then  is  it  not  lawful 
with  respect  to  four  pieces,  as  in  that  case 
also  no  contention  would  take  place  ? 

Reply. — Although,  in  this  case  also,  there 
would  be  no  uncertainty  with  regard  to  tho 
subject  of  the  sale,  to  occasion  contention^ 
still  the  efficient  cause  of  the  legality 
(namely,  the  necessity  of  man)  does  not  here 
exist,  and  it  is  therefore  unlawful. 

An  option  of  determination  may  involve  a 
condition  of  option, — Some  have  observed 
that,  in  a  case  of  option  of  determination,  a 
condition  of  option  is  also  indispensable; 
and  this  is  recorded  in  the  Jama  Sagheer. 
Others,  again  (following  the  Jama  Kabeer), 
say  that  the  condition  of  option  is  not 
requisite  :  and  hence  it  is  inferred  that  what 
has  been  recorded  in  the  Jama  Sagheer  is 
that  such  a  condition  often  takes  place  ;  not 
that  it  is  absolutely  necessary. 

But  the  term  for  making  the  determination 
must  not,  at  au  events,  exceed  three  days, — 
It  is  to  be  observed,  however,  that  if,  in  a 
sale  stipulating  an  option  of  determination, 
it  should  not  oe  thought  necessary  to  insert 
a  condition  of  option,  the  period  for  deter- 
mining the  choice  must  in  that  case,  according 
to  Haneefa,  be  limited  to  three  days :  but 
according  to  the  two  disciples  it  may  be  fixed 
to  whatever  period  they  please. 

Of  the  articles  referred  to  the  purchaser  s 
choice,  one  is  the  subject  of  the  sale,  and  the 
others  are  as  deposits, — It  is  also  to-be 
observed  that  in  case  of  option  of  determina- 
tion, the  subject  of  the  sale  is  one  piece 
of  cloth  (for  example),  and  the  other  piece 
is  a  deposit  in  the  hands  of  the  purchaser.* 
If,  therefore,  one  of  the  pieces  be  lost  or 
spoiled,  the  sale  takes  place  with  respect  to 
it  in  exchange  for  the  stipulated  price  ;  and 
the  other  price  is  as  a  deposit ;  because  it  is 
impossible  to  reject  the  piece  which  is  lost  or 
spoiled.  If,  on  the  other  hand,  both  pieces 
be  lost  at  the  same  time,  the  purchaser  must 
in  that  case  pay  the  hair  of  the  price  of  each, 
because  the  determination  of  purchase  not 
having  been  made  with  respect  to  either  of 
the  pieces,  it  follows  that  sale  and  trust 
operate  indefinitely  with  respect  to  each. 

And  both  may  be  returned  in  case  of  a  con- 
dition of  option.—lv,  besides  the  option  of 
determination,  a  conditional  option  be  also 


*  And  consequently  (according  to  the  laws 
of  deposit)  he  is  responsible  in  case  of  acci- 
dents, for  one  piece  only. 
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stipulated,  the  purchaser  is  in  tliat  case  at 
liiM-rtyto  n.'lurn  both  piufios. 

Tlir  lu'ir  of  thf  j/i-rs-tn  cmhticrd  vlth  an 
tintl'tii  ttf  th-t('rniuiii.'ti)n  md//  rt.'fiirn  one  of 
flir  iirit  articffs  iU''\  rr»'d  fo  tJtc.  purchaser  s 
option^  in   ctisr    of  Iiis    (h'ath. —  If  a  piTsoii 

Sr>s.s(;^ssini:  anoptiun  of  duterminalion  sliould  . 
i(;,  liis  lifir  is  eiupowLTed  to  return  one  of 
tlu;  articK's;  for  an  uj)tion  of  dvt«.'rini nation  ! 
(as  has  h(;en  before  explained)  necessarily  \ 
aesc'.nds  to  an  heir,  because  of  the  impli-  i 
cation  of  his  ])roperty  with  that  of  another  ; 
wh"nce  he  is  not,  in  his  option  of  determi- 
nation, rL-strieted  to  three  days. — ^If,  on  the 
contrary,  a  person  rocentlj'  possessed  of  a 
po\v  r  of  (»pt.ion  die,  his  heir  has  no  option, 
as  \\a>  before  explained.* 

(Jut ion  is  dvclarvd  and  the  sale  made  hind- 
in(/  Of/ ant/  art  of  the  purchaser  in  relation  to 
the  article  sold. — Ir  a  person  purchase  a  house 
under  a  condition  of  option,  and  the  adjoiuinp^ 
house  be  afterwards  sold  before  the  expira-  ' 
tion  of  the  period  of  option,  and  the  purchaser 
undrr  the  condition  of  option  claim  tho  ri^fht 
of  Shall  a,  in  this  cast;  Ids  assent  to  the  tirst 
sale  is  thereby  virtually  jrivcn,  and  his  rijfht 
of  option  exists  no  lonj^er ;— because  his  i 
(daim  of  Shait'a  presupposes  him  to  be  con- 
iirnied  in  the  adjoininjjr  property,  otherwise 
he  would  have  no  right  to  make  such  a  claini ;  [ 
and  it  is  tliereforo  inferred,  that  ho  first  j 
tacitly  annuls  his  condition  of  option,  and 
then  ur^'es  his  claim.  It  is  to  be  observed 
that  the  necessity  of  this  explanation  arises 
from  tho  doctrine  of  Hancefa :  for,  by  his 
tenets,  a  purchaser  under  a  condition  of 
option  does  not  bocouio  proprietor  of  the 
article  of  sale  durinp:  the  interim  of  option. 
The  two  disciples  hold,  on  the  contrary,  that 
he  biMMjmes  immediate  proprietor  under  the 
condition  of  option ;  whence  this  explana- 
tion is,  with  regard  to  their  doctrine,  un- 
nee(\ssary. 

^In  option  of  determination^  rested  jointly 
in  tiro  persons^  is  determined  I)i/  the  snhse- 
fptan^  rmisent  of  either  to  the  purchase. — If 
two  persons  purchase  a  slave,  on  this  con- 
dition, that  both  purchasers  shall  have  the 
option  of  rejecting  him,  and  one  of  them 
afttJi'wards  express  his  consent,  the  other 
cannot  reject  him,  according:  to  Ilaneefa. 
The  two  disciples  allege  that  if  the  other 
choose,  he  may  reject  his  share  in  the  slave. 
The  same  disagreement  subsists  N\-ith  respect 
to  two  purchasers  in  a  case  of  option  of  inspec- 
tion or  option  from  defect.  The  argument  of 
the  two  disciples  is  that  as  the  power  of 
rejection  was  vested  in  both  the  i)urcha8ers, 
it  consequently  operated  in  each  of  them ; 
and  the  rejection  of  one  cannot  abrogate  the 
right  of  o])tion  >vith  respect  to  the  other,  as 
that  would  be  a  destruction  of  his  right, 
which  is  not  lawful.  The  argument  of 
Honecfa  is  that  the  subject  of  the  sale,  when 
it  iBsued  from  the  tenure  of  tho  seller,  was 


L.     *  Became  a  oanditiQxi  of  option  is  not  in- 


not  injured  by  the  defect  of  participation; 
but  if  one  of  the  i)urchasers  have  the  li))erty 
of  rejecting  his  portion  singly,  it  neces>arily 
follows  that  upon  the  rejection  the  seller 
holds  tho  article  in  partnership  with  one  of 
the  purchasers ;  and  this  is  a  defect  in  the 
tenure,  to  which  he  was  not  before  subject. 

Ou.rKCTiox.— It  would  appear  tliat  the 
rejection  of  one  of  the  purchasers  is  valid 
although  att(?nded  with  an  injury  to  the 
seller,  since  th«.'  scUer  has  himself  virtually 
assented  to  it,  because  in  giving  such  power 
to  two  persons,  it  is  evident  that  he  ass:;nts 
to  a  possible  rejection  by  one  of  them. 

IvKPLY. — Tho  consent  of  the  seller  to  the 
injury  is  inferred  from  a  supposition  of  his 
having  consented  that  one  might  reject 
where  the  power  of  rejection  was  given  to 
two.  This,  however,^  is  not  the  case  in  the 
present  instance  ;  for  it  is  to  be  supposed  that 
the  seller  understood  that  both  should  declare 
their  rejection  together  ;  and  on  this  sup])o- 
sition  his  consent  was  given,  not  on  the 
otlier. 

If  an  article  purchased  under  one  descrip- 
tion prove  to  he  of  another  description,  thr 
purchaser  niai/  either  confrm  or  annul  thr 
contract.— Iv  a  person  purchase  a  slave  on 
account  of  his  being  a  scribe,  or  a  baker,  and 
h(?  prove  to  be  neither  of  these,  tho  i)ur- 
chaaer  is  in  that  case  at  liberty  (^ither  to 
abide  by  the  bargain,  or  to  undo  it,  as  he 

1)leases ;  because  the  descriptive  quality 
)eing  the  object  he  had  in  view,  and  beiulr 
specified  as  a  condition  in  the  contract,  is 
tnerefore  his  right,  and  the  want  of  it  gives 
him  the  power  of  dissolution  if  he  ]dease, 
because  his  assent  signified  was  on  this  con- 
dition, and  not  otherwise. 

Objection'. — It  would  appear  that  the 
sale  is  in  this  case  invalid,  in  the  same 
manner  as  in  the  case  of  purchasing  a  male 
slave  who  afterwards  proves  to  be  a  lemal"?. 

ItEPLY. — Tho  sale  in  the  case  quoted  i<; 
invalid  because  of  difference  of  sex,  whieli 
does  not  exist  in  the  case  in  question. 
Thus  a  person  that  is  a  baker  or  not  a  baker 
is  of  the  same  sex,  and  difters  only  in  the 
quality ;  and  hence  the  analogous  application 
of  the  one  case  to  the  other  is  unfounded.  It 
is  to  be  observed,  that  a  difference  of  the  sex 
does  not  invalidate  the  sale,  unless  it  defeat 
the  ]iurchaser*s  object.  Thus  the  object  in 
the  purchase  of  a  man  (for  instance)  is  dif- 
ferent from  that  in  the  purchase  of  a  woman, 
and  therefore  the  sale  is  invalid  incase  of  a 
difterence :  if,  on  the  contrary,  a  man  should 
purchase  a  he-goat  on  the  supposition  of  its 
being  a  female,  the  sale  would  not  be  invalid, 
but  it  would  remain  with  the  purchaser  to 
abide  by  it  or  not,  as  he  pleases.  It  is  to 
be  observed,  however,  that,  in  the  case  in 
question,  if  the  purchaser  choose  to  abide  by 
the  bargain,  he  must  pay  the  whole  of  the 
price ;  as  no  diminution  is  admitted  on 
account  of  the  defect  of  quality,  which  (as 
has  been  before  explained)  is  of  a  dependant 
nature. 
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TTT  Osman,  **You  have  been   injured  in  this 

CHAPTPJw  III.  sale,"  and  he  replied,  **  I  have  the  liberty  of 

OF  OPTION  OF  iNSPEcrrox.*  retractation,  having  sold  a  thing  which  I  had 

.           I                     .    .             ..  7  not  seen :"  upon wmoh  Mazim  was  appointed 

A  purchaser  may  reject  an  article   upon  arbitrator  between  them;    and  he   Secreed 
inspection  after  purchase. — If  a  person  pur- 
chase 

sale  ^ 

after  seeing  it  has  the  option  of  accepting,  or  Jone  ^fVhom Tbjccterto  it 

rejecting  it  as  he  pleases,     hhafei  maintains  xhc  option  of  inspection  continues  in  force 

that  a  sale  of  this  nature  is  whoUy  myalid,  f^  ^ny  distance  of  time  after  the  contract, 

because  of  the  uncertainty  with  regard  to  the  ^,,/^,f  destroyed    hy    circumstances. -Tni 

object  of  It.    The  arguments  of  our  doctors  ^ght  of  option  of  inspection  is  not,  like  an 

jLre,— FiBST.  a  saying  of  the  i)rophet,  that  optional  condition,  confined  to  a  particular 

-l^v'^i!^7?''''i,^^/''-^'S^'^f^''''^-Ti°?  period:    on  the    contrary,  it   continues  in 

It,  has  the  liberty  of  rejection  after  sight  of  f^rce  untU  something  take  phice  repugnant 

It.     feECOXDLT,  the  uncertainty  with  respect  ^  the  natnre  of  it.-It  is  alw  to  be  observed 

to  theobject  cannot  occasion  litigation,  since,  that  whatever  circumstance   occasions  the 

if  It  be  not  agreeable,  the  purchaser  is  at  annulment  of  an  optional  condition  (such 

lioepty  torejecvit.                         ,     ,,,  as  a  defect  in  the  merchandise,  or  an  exercise 

Although,  before  seeing  it,  ho  shouUl  have  ^^  ^ght  on  the  part  of  the  purchaser),  in 

signified  his  sat isf action. -Iv  a  person,  hav-  ^he  same  manner  occasions  an  annulment  of 

mg  purchased  an  article  unseen,  should  say,  ^he  option  of  inspection 

!*  I  am  .satisfied  with  it,'  m  this  case  also  he  s.^ch  as  would  have  'annulkd  a  condition 

IS  at  liberty,  after  sight  of  it.  to  reject  it  f,f  option.-Av,  therefore,  the   exercise    of 

if  be  please,  for  two  reasons.    FinsT,  as  the  ^^vt  be  such  as  cannot  afterwards  be  re- 

option  of  inspection  (according,to  the  tradition  tracted  (such  as  the  emancipation  of  a  slave, 

dready  quoted)  restsentirelyuDonmsDecti^^^  or  the  creating  him  a  Modabbir),-or,  if  it 

It  foUows  that  It  becomes  estabhshed  by  the  ^e  such  as  to  involve  the  rights  of  others 

inspection,  whereas  before   that  it  was  not  (g^^h  as  absolute  sale,  mortgage,  or  hire,) 

estabhshed :  and  as  the  acquicscanoe  signified  _thc   option  of  inspection  is  unmediately 

previous  to  the  inspection  is  not  repugnant  annuUed.  whether  the  thing  have  been  seen 

tottufl,  It  conseouentiy jemains established,  ^r  not;  because  these  acts  render  the  sale 

OBJEcrroy.-lf  the  right  of  option  do  not  binding,  and  the  existence  of  the  option  is 

exist  previous  to  the  actual  sight  of  the  incompatible  with  the  obligation  of  the  sale, 

article  of  sale,  it  would   foUow  that  the  if^  ^^  the  contrary,  the  exercise  of  right  be 

purchaser,  before   inspection,  has   not  the  ^^^  g^^h  as  to  involve  the  right  of  others 

power  of  annuUing  tlie  contract  ;~whercas  (g^^h  as  a  sale  with  an  optional  condition,  a 

we  fand,  on  the  contrary,  that  he  is  actually  gi^^pi^  lender  to  purchase,  or  a  gift  without 

possessed  of  tins  power  before  inspection.  delivery),— the  option  of  inspection  is  not 

Keply.-His  right  to  dissolve  the  contract^  annulled  previous  to  the  actual  sight  of  the 

previous  to  this  inspection,  proceeds  from  articlesold;  because  acts  of  this  descsiption  are 

the  contract  not  being  then  binding  ;  and  ^ot  of  a  stronger  nature  tiian  the  purchaser's 

not  from  any  reference  to  the  tradition  above  acquiescence  ;  and  as  the  purchaser's  express 

quoted.  acquiescence  to  inspection  is  not  the  cause  of 

Secoxdly,   the  purchaser  s    acquiescence  annulling  the  option  of  inspection  (as  has 

m  the  article  before  he  attains  an  actual  been  already  demonstrated),  it  follows  tiiat 

knowledge  of  its  quahties,  is  perfectly  nuf  a-  the  acU  above  described  do  not  annul  it,  a  for- 

tory;   and  hence  no  regard  is  paid  to  his  tiori ;- whereas  those  acts  after  inspection 

acquiescence  previously  signified  :--contrary  annul  the  option  of  inspection,  as  they  indi- 

to  his  rejection,  which  is  regarded,  because  gate  an  acquiescence,  and  an  acquiescence 

the  contract  has  not  as  yet  become  binding,  after  the  sight  of  the  thing  occasions  the 

A  seller  has  no  option  of  msvection  after  annulment  of  the  option. 
.•c/7//'.--lFapcrsonsellathingwhichhehim-  Option  of  inspection  is  destroyed  hy  flu 
self  has  not  seen,  he  has  no  option  of  mspec-  ^,-^/^^  ,,y  ^  part  of  the  article,  where  thai 
tion;t  because  the  tradition  before  cited  sujfircs  as  a  sanwle  of  the  ichole.— If  a  jiCTi^on 
Lmits  this  option  entirely  to  the  purchaser :  should  look  at  a  heap  of  grain,  or  at  th^ 
moreover,  it  is  Mated  that  Osman  sold  a  outward  appearance  of  cloth  which  is  folded 
piece  of  ground  belonging  to  him  at  Basra  ^p,  or  at  the  face  of  a  female  slave,  or  at  the 
^  X^,^^"^!^"'^^?''*^^^^'  when  a  person  said  face  and  posteriors  of  an  animal,  and  then 
to  TUha,**  you  have  been  miured  m  this  make  purchase  of  the  same,  he  has  no  option 
matter;  but  he  replied,  1  possess  the  of  inspection.  In  short,  it  is  a  rule  that  the 
hberty  of  rejection,  having  purchased  a  gigbt  of  all  the  parts  of  the  merchandise  h 
thing  unseen  :— after  which  another  said  to  ^ot  a  necessary  condition,  because  it  is  often 
impracticable  to  obtain  it,  and  tlierefore  ii 

•  Arab.  Khiar-al-Rooyat.  is  sufficient  to  view  that  part  whence  it  may 

t  That  is,  he  has  no  power  of  retraction,  be  kno\vn  how  far  the  object  of  the  purchaser 
if,  upon  inspection  of  the  article  Bold,  ho  will  be  obtained.  In  tne  purchase,  there- 
should  happen  to  repent  of  the  sale.  fore,  of  artioles  of  which  the  parts  are  similar 


250 


SALE. 


[Vol.  II. 


^N-ich  ;i '  articles  sold  hy  woiprht  or  mcasure- 
liU  lit  li'  i\»p;u"ity,  and  tno  mode  of  ascertain- 
Jiiu'  i!k'  i:  Hulness  of  which  is  by  prescntinsr  a 
s:uui>l'-  to  tho  purchaser)  tho  siprht  of  a  part 
i*  sullii-'iint ;  that  is,  no  option  of  inspection 
eaii  aftfnvards  be  claimed  unless  the  other 
parts  of  the  article  should  prove  inferior  to 
the  i)art  which  has  been  seen.  In  the  pur- 
ehasr,  on  the  other  hand,  of  thinj^s  of  which 
the  individuals  are  not  similar  (such  as  cloths 
or  animals),  tlie  sijjht  of  one  does  not  suffice; 
— (^u  th(i  contrary,  the  purchaser  mu!>t  see 
each  indi\*idual  article.  Of  this  kind  are 
efrcrs  and  walnuts,  according  to  Koorokhee. 
(The  compiler  of  this  work  observes,  how- 
ever, that  these  are  of  tho  nature  of  wheat 
and  bark'V,  since  their  individuals  are  nearly 
alik«'.) — Now  such  beinj?  the  established  rule, 
it  follows  that  the  sight  of  a  heap  of  wheat 
is  sufficient,  as  the  quality  of  what  is  hidden 
may  be  inferred  from  what  is  seen,  wheat 
being  an  article  sold  by  measurement  of 
capacity,  and  tho  quality  of  which  may 
const-quentlv  be  ascertained  by  means  of  a 
sample :  ana  in  the  same  manner,  the  sight 
of  tlie  outside  of  a  piece  of  cloth  suffices, 
unless  there  bo  a  particular  part  within  the 
iolds  necessary  to  be  known,  such  as  (in 
stamped  cloths)  the  pattern,  in  which  case 
1  Ul*  option  of  inspection  is  not  anmUled  until 
t  he  purchaser  see  the  inside  of  the  piece.  In 
tlie  case  of  a  man,*  on  the  other  hand,  a  sight 
of  the  face  is  sufficient ;  and  in  animals  a 
sight  of  the  face  and  posteriors. — Some  allege 
that  in  animals  a  sight  of  the  fore  and  hinder 
legs  is  nec<'ssary.  What  was  first  related  is 
on  the  authority  of  Aboo  Yoosaf.  In  jroats 
purchased  on  account  of  their  flesh  it  is 
necessarv  to  souceze  and  press  the  flesh  in 
the  hands,  as  that  ascertains  tho  goodness  of 
it.  But  if  i)urchased  for  breed,  or  for  giving 
milk,  it  is  necessary  to  look  at  their  dugs. 
In  purihttsin^:  victuals  ready  dressed,  it  is 
necessary  to  taste  them,  to  ascertain  their 
«;:{)0(ln«ss. 

Option  of  inspection  in  the  purchase  of  a 
hnuso.—lY  a  person  look  at  tlie  front  of  a 
lioux',  and  then  purchase  it,  he  has  no  option 
of  ins])(.'ction,  although  he  should  not  have 
seen  the  apartments  :-^ and  so  also,  if  a 
person  view  the  back  parts  of  a  house,  or  the 
ircK's  of  a  garden  from  without.  Zitfer  has 
said  that  it  is  requisite  that  the  purchaser 
inspect  the  apartments  of  the  house.  Our 
author  also  remarks  that  what  is  here  ad- 
vanced with  respect  to  a  si^ht  of  the  front 
or  back  part  of  a  house  being  sufficient,  is 
founded  on  the  customs  of  former  times, 
when,  all  their  buildings  being  of  a  uniform 
nature,  the  sight  of  tho  front  or  back  parts 
Bufficcd  to  ascertain  tho  interior  parts ;  but 
that  in  the  present  time  it  is  very  necessary 
to  enter  in,  as  buildings  arc  in  these  davs 
yaiiouBly^  oonstmcted,  whence  a  view  of  the 
outside  IS  no  standard  by  which  to  judge  of 
the  inside;  and  this  is  approved. 

*  Meaning  a  slaye  set  up  to  sale. 


An  agent  for  seisin  may  inspect  in  the 
same,  manner  as  the  pnrchasfr. — The  inspec- 
tion of  an  agent  appoint-ed  to  take  x>ossos8ion 
of  an  article  purchased  is  equivalent  to  tliu 
inspection  of  the  i^urchaser,  and  conseouently, 
after  the  inspection  of  such  ap:ent,  tlie  pur- 
chaser has  no  power  of  rejecting  the  article 
purchased,  unless  in  a  case  of  a  aefect.  The 
inspection,  however,  of  a  messenger  on  iho 
part  of  the  purchaser  is  not  equivalent  to  his 
own  inspection.  This  is  the  doctrine  of 
Haneefa.  The  two  disciples  hold  that  an 
agent  and  a  messenger  are  in  effect  the  same 
(that  is,  the  inspection  of  neither  is  equivakmt 
to  that  of  the  purchaser,  and  consequently, 
that  the  purchaser  has  afterwards  the  liberty 
of  rejection  in  both  instances.  The  argument 
they  adduce  in  support  of  their  opinion  is, 
that  as  the  constituent  has  appointed  the 
agent  merely  to  take  possession,  and  not  to 
annul  his  option,  it  follows  that  such  annul- 
ment does  not  belong  to  him ; — in  tho  same 
manner  as  holds  with  respect  to  option  from 
defect;  in  other  words,  if  an  agent  should 
knowingly  take  possession  of  a  defective 
article,  the  option  of  the  purchaser  is  not 
thereby  annulled ;— and  in  the  same  manner, 
also,  as  holds  with  respect  to  a  condition  of 
option  ;  that  is,  if  a  person  should  purchase 
any  article,  with  a  reserve  of  option,  and  his 
agent,  in  the  interval,  take  possession  of  the 
article,  the  purchaser's  right  of  option  is  not 
annulled ; — and  in  the  same  manner  also,  as 
holds  in  the  wilful  annulment  of  an  option 
of  inspection;  as  if  an  agent  should  tike 
possession  of  an  article  concealed,  and  after 
inspection  expressly  declare  the  option  to  be 
null ;  in  whicn  case  the  purchaser's  right  of 
option  would  nevertheless  still  continue  in 
force. — Haneefa,  on  the  other  hand,  argues 
that  seisin,  or  the  act  of  taking  possession,  is 
of  two  kinds. — I.  Perfect,  which  is  the  seisin 
of  tho  article  with  sight  and  knowledge. 
II.  Imperfect,  which  is  the  seisin  of  it  with- 
out sight,  that  is,  whilst  it  is  concealed.  The 
first  is  termed  perfect,  and  the  second  im- 

Serfect,  because  the  completeness  of  seisin 
epends  upon  the  completeness  of  the  bar- 
gain,* which  cannot  be  complete  whilst  an 
option  of  inspection  remains  ;  and  as,  in  the 
former  instance,  this  option  has  been  done 
away,  it  follows  that  the  bargain  is  in  that 
instance  complete  and  perfect;  bnt  as,  in 
the  latter  instance,  on  the  contrary,  it  still 
continues  in  force,  it  follows  that  the  bargaiu 
is  in  that  instance  imperfect. — ^Now  as  the- 
constituent  is  empowered  to  take  possession 
in  either  of  these  modes,  it  follows  that  the 
agent  is  equally  empowered,  since  his  con- 
stituent has  appointed  him,  in  an  absolute 
manner,  his  agent  for  seisin.  "Where,  how- 
ever, an  agent  takes  possession  of  an  article 
without  seeing  it,  his  power  is  terminated  by 
such  imperfect  seisin,  and  he  consequently 
cannot  alterwards  exert  an  option  of  mspec- 


•  Arab.  Safka,  literally,  tho  act  of  striking 
hands,  in  making  a  bargain. 
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tkm  so  as  to  destrov  that  privilege  on  the  part 
of  his  ooDstitaent  by  any  express  declaration. 
It  is  otherwise  in  the  case  of  an  option  from 
defect,  because,  as  that  is  no  bar  to  the 
eompleteness  of  the  bargain,  the  seisin  is  in 
that  instance  perfect,  notwithstanding  the 
continiianoe  of  the  option  of  defect.---Con- 
eeming  the  case  of  condition  of  option  there 
is  a  dflSsrenoe  of  opinion. — Admitting,  how- 
ever, tiiat  the  agent  has  not  the  power  of 
mwnTinifip  such  option,  it  is  because  the  con- 
stitaenthimself  is  not  in  this  case  empowered 
to  make  a  perfect  seisin,  in  as  much  as  the 
object  of  such  conditional  option  is  experience 
and  trial,  which  can  only  be  acK^uired  after 
seisin ;  and  as  the  constituent  himself  is  not 
empowered  to  make  a  perfect  seisin,  it  follows 
that  his  agent  cannot  be  so. — With  resptect 
to  a  messenger,  he  possesses  no  power,  being 
barely  commissioned  to  deliver  a  mcssa^, 
and  cannot  therefore  be  capable  of  taking 
formal  possession  of  any  thing. 

I%e  tnspeetion  of  a  blind  person  may  he 
made  by  touchy  smelly  or  taste,— Sa.l^  or  pur- 
chase, made  by  a  blind  person,  is  valid  :  and 
alter  purchase,  he  has  still  an  option,  as 
having  purchased  an  article  without  seeing 
it ;  which  option  is  determined  by  the  touch 
of  the  article,  provided  it  be  of  such  a 
nature  that  the  touch  may  lead  to  a 
knowledge  of  it ;  or  by  the  smell,  if  it  be 
of  a  nature  to  be  known  by  the  smell ;  or  by 
the  taste,  if  the  article  be  of  an  esculent 
nature ;— in  the  same  manner  as  all  these 
modes  determine  the  option  of  a  person 
possessed  of  sight 

Or  fin  a  purchase  of  land)  hy  description, 
— ^Thb  option  of  a  blind  person,  in  the  pur- 
chase of  land,  is  not  determined  until  a 
description  of  the  qualities  of  it  be  given  to 
him :  because  such  a  description  is  equivalent 
to  a  sight  of  the  obiect,  as  in  the  case  of  Sillim 
sales. — It  is  recoraed  from  Aboo  Yoosaf,  that 
if  a  blind  person,  in  purchasing  land,  should 
stand  on  a  spot  whence,  if  he  possessed  his 
sight,  he  might  inspect  the  whole,  and  should 
then  declare,  **  I  am  content  with  this  ground 
which  I  have  purchased,"  the  right  of  option 
is  annulled ;  because  the  standing  on  the  spot 
in  this  manner  is  analos^)us  to  the  actual 
view  of  it ;  and  the  semblance  is  equivalent 
to  the  reality  where  the  reality  is  unattain- 
able ;  as  in  the  case  of  a.  dumb  person,  the 
motion  of  whose  lips  is  deemed  equivalent  to 
the  reading  of  the  Koran ;  or,  as  in  the  case 
of  a  bald  person,  with  respect  to  whom  the 
motion  of  the  razor  to  and  tro  over  his  head  is 
deemed  equivalent  (in  case  of  his  making  apil- 

Srimage  to  Mecca)  to  actual  shaving.— Hoosn- 
in-Zeeyad  has  said  that  a  blind  person  must 
appoint  an  agent  for  seisin,  who  may  inspect 
and  take  possession  of  the  article  on  his 
behalf ;  and  this  is  conformable  to  the 
doctrine  of  Haneefa,  who  is  of  opinion  (as 
has  been  already  explained)  that  the  inspec- 
tion of  an  agent  is  equivalent  to  that  of  his 
constituent. 

A  sight  of  one  of  two  articles^  such  as  do 
not  admit  of  samples^  still  leaves  a  power  of 


rejecting  both, — ^Tp  a  person,  having  seen  one 
of  two  garments,  should  purchase  both,  and 
should  afterwards  see  the  other,  he  has  then 
the  option  of  rejecting  both ;  because,  as  gar- 
ments differ  essentially  from  one  another, 
a  sight  of  one  is  not  et^^uivalent  to  a  sight  of 
both ;  and  therefore  his  right  of  option  re- 
mains with  respect  to  the  one  he  had  not 
seen.  He  has  it  not  in  his  power,  however, 
to  reject  that  one  singly ;  for  in  such  case  an 
alteration  in  the  bargain  would  take  place 
before  the  completion  of  it,*  as  a  bargain  is 
not  complete  whilst  an  option  of  inspection 
remains :  and  hence  it  is  that  the  purchaser 
may  reject  the  article,  independent  of  an 
order  from  the  Kazee,  or  the  consent  of  the 
seller ;  and  such  rejection  is  a  dissolution  of 
the  sale  from  the  beginning, — in  other  words, 
it  becomes  the  same  as  if  the  contract  had 
never  existed. 

The  optvm  is  destroyed  hy  the  decease  of  the 
person  with  whom  it  rested, — Ip  a  person 
possessing  the  option  of  inspection  shoidd 
die,  the  option  in  such  case  oecomes  null ; 
for  (accoraing  to  our  doctors)  it  is  not  a 
hereditament,  as  has  already  been  explained 
in  treating  of  optional  conditions. 

Cases  of  insoectiim  precious  to  purchase. — 
If  a  person,  having  once  seen  an  article, 
should  afterwards,  at  a  distant  period,  pur- 
chase it,  and  the  article,  at  the  time  of 
purchase,  exist  in  the  form  and  description 
m  which  he  tirst  saw  it,  he  has  not  in  this 
case  any  option,  because  he  is  possessed  of  a 
knowledge  of  the  qualities  from  his  former 
inspection ;  and  an  option  is  allowed  only  in 
defect  of  such  knowledge. — If,  however,  the 

gurchascr  should  not  recognize  or  know  it  to 
e  the  same  article,  he  has  in  that  case  an 
option ;  because  under  such  circumstances  his 
consent  cannot  be  implied  ;  or  if,  on  the  other 
hand,  the  nature  of  the  article  be  changed, 
he  has  an  option ;  because  the  qualities  being 
changed,  it  becomes  in  fact  the  same  as  if  he 
had  never  seen  it. 

If  a  purchaser  and  seller  dispute  concern- 
ing any  recent  t  change  in  the  nature  of  the 


*  A  contract  of  sale,  when  settled  by  the 
parties,  does  not  become  complete  until  the 
execution  of  it ;  yet  it  cannot  admit  of  any 
alteration  of  the  terms  of  it  in  the  interval. 
Thus,  if  two  bushels  of  wheat  be  sold  for  two 
dirms,  and  the  parties,  before  the  execution 
of  the  contract,  mutually  agree  to  reduce  the 
sale  to  one  bushel  for  one  dirm,  this  agree- 
ment, as  being  an  alteration  of  the  terms 
previous  to  their  fulfilment,  would  be  unlaw- 
tul.  In  short,  it  is  re(]uisite,  in  this  instance, 
either  that  the  parties  previously  dissolve 
the  first  contract,  and  then  enter  into  a  new 
contract  of  sale  of  one  bushel  for  one  dirm  ; 
or  that  they  formally  complete  the  first  con- 
tract by  mutual  seisin,  and  that  the  purchaser 
then  sell  one  of  the  bushels  to  the  seller  for 
one  dirm. 

t  Arab.  Hadis  [or  Hadith],  meaning,  super- 
venient upon  the  contract. 
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article,— the  purchaser  asserting  this  circum- 
Htance.  and  the  st-ller  denying  it,— in  this 
cast'  the  allej^tion  of  the  seller,  coniirmed 
by  iin  oath,  must  be  credited  ;  })ceiiuse  the 
int<rval  bi-tweeu  the  sij^ht  and  the  purchase 
briuj?  sliort,  the  probability  is  in  favour  of 
the  assertion  of  the  seller,  that  such  ehaiij,'e 
did  not  happen  till  after  the  purchase  had 
taken  phice.     If,   however,   a    b»ng  period , 
sliould  intervene  between  the  si^ht  and  the  , 
imrehase,   our  doctors  are    in    this  case  of  1 
opinion  that  the  allejration  of  the  purchaser 
is  to  be  crcdite<l ;  because,  as  it  is  the  nature 
of  (everything  to  d<*eay  in  course  of  time,  it 
follows  that  his  assertion  is  supported  by 
probability. 

If  the  parties  dispute  concerning  the  period 
when  tho  article  was  inspected,  the  seller 
asserting  that  the  purchaser  had  first  seen 
and  then  purchased  the  article,  and  the  pur- 
chaser dunving  this, — in  that  case  the  alle- 
gation of  tne  purchaser,  ujion  oath,  is  to  be 
credited. 

A  parson,  after  disposing  of  a  part  of  his 
purchase^  has  no  option  with  respvct  to  the 
remainder.— \y  a  person  purchase  a  bundle  of 
clothes  of  a  Zoota  without  seeing  them,  and 
afterwards  sell  or  give  away  part  of  them ; 
in  this  case  he  has  not  the  power  of  rejecting 
any  of  those  that  remain  unless  they  should 
prove  defective.    In  the  same  manner,  if  he 

fuirchase  a  bundle  of  clothes  of  a  Zoota,  stipu- 
ating  a  condition  of  option,  and  afterwards 
sell  or  bestow  in  gift  part  of  them,  his  right 
of  oi)tion  is  annulled ;  because  it  is  not  in  his 
power  to  reject  what  he  has  no  longer  any 
property  in  ;  if,  therefore,  he  were  to  reject 
the  remainder,  it  would  induce  a  deviation 
iVoui  the  bargain  before  the  completion  of  it 
(for  the  existence  of  an  option  of  inspection, 
or  of  a  condition  of  option,  is  a  bar  to  the 
completeness  of  the  barj^ain).  It  is  other- 
wise in  an  option  from  defect;  as  the  bargain, 
notwithstanding  the  existence  of  such  option, 
is  completed  upon  seizing  the  article  sold, 
although  it  be  not  complete  before  seisin  ;— 
but  the  present  case  proceeds  on  the  supposi- 
tion of  possession  having  been  taken.  If, 
/lowever,  the  supervenient  deeds  of  sale  or 
gift,  on  the  part  of  the  purehaser,  be  rendered 
null  (as  if  the  secondary  purchaser  should 
undo  the  bargain  on  account  of  the  discovery 
of  a  defect, — or,  as  if  the  purchaser  himself 
should  recede  from  his  (?ift),  in  this  case  the 
option  of  inspection  still  remains.— This  is 
from  Shimsh-al-Ayma.  It  is  related,  as  an 
opinion  of  Aboo  Yoosaf,  that  an  oi)tion  of 
inspection  once  annulled  cannot  again  re- 
vive, any  more  than  a  conditional  option ; 
and  Kadoore  has  adopted  this  doctrine. 


•  A  tribe  of  black  Arabs.—"  Zoot.— A  tribe 
of  Araba  who  formerly  inhabited  the  fenny 
region  lyinff  between  Wadis  and  Basra; 
they  were  oefeated  and  reduced  to  servi- 
tude by  Mootaeim,  the  eighth  Khalif."— (De 
Herbelot.) 


CHAPTER  IV. 

OF  OPTION   FROM   DEFECT. 

A  pnjrchasvr  discovering  a  dtfect  in   the 
article  purchased,  is  at  liberty  to  return  it  to 
the  seller, — If  a  person  purchase  and  take 
possession  of  an  article,  and  should  after- 
wards discover  it  to  have  been  defective  at 
the  time  of  sale,  it  is  at  his  option   either 
to  take  it  for  the  full  price,  or  to  reject  it : 
because  one  requisite,  in  an  unconditional 
contract  [of  salej,  is  that  the  subject  of  it  be 
fn.'c  from  defect ; — when,  therefore,  it  proves 
otherwise,  the  piirchastT  has  no  option  ;  for 
if  the  contract  were  oblifratory  upon  hiiu, 
without  his  wUl,  it  would    be  injurious  to 
him.    He  is  not,  however,  at  liberty  to  retain 
the  article,  and  exact  a   compensation,  on 
account  of  the  defect,  from  the  seller ;  be- 
cause, in  a  contract  of  sale,  no  part  of  the 
price  is  opposed  to  the  quality  of  the  article 
—and  also,  because  the  seller  does  not  con- 
sent to  be  divested  of  the  property  for  a  less 
price  than  that  which  he  stipulates : — if, 
therefore,  the  purchaser  were  to  retain  the 
defective  article,  and  exact  a  compensation 
from  the  seller  on  account  of  the  defect,  it 
would  be  injurious  to  the  latttT: — but  it  is 
possible  to  obviate  the  injury  to  the  pur- 
chaser without  entailing  an  injury  on  the 
seller,  by  permitting  him  eithtT  to  retain  the 
article,  if  he  approve  of  it  with  the  defect, 
or  to  reject  it. 

Unless  he  was  aware  of  the  defect  before- 
hand. — If,  however,  the  purchaser,  at  the 
time  of  sale,  or  of  taking  possession,  be  aware 
of  the  defect,  and  nevertheless  knowingly 
and  wilfully  make  the  purchase,  or  take 
possession,  no  option  remains  to  him ;  be- 
cause when  he  thus  purchases  or  takes  posses- 
sion of  the  article,  it  is  evident  that  he  assents 
to  the  delect. 

Whatci'cr  tends  to  depreciate  an  article 
is  a  defect. — Whatever  may  bo  a  cause  ol 
diminishing  the  price  amongst  merchants 
is  considered  as  a  defect;  because  injury  is 
occasioned  by  deficiency  in  point  of  value ; 
and  deficiency  in  point  of  value  occa^^ions 
deficiency  in  price ;  and  the  mode  of  ascer- 
taining tnis  is  by  consulting  merchants  w  ho 
are^  practised  in  estimatiiig  the  value  of 
articles. 

Defects  incident  to  children  affect  the  sale 
of  a  slave  during  infancy^  but  not  after 
maturity. — A  disposition  to  abscond,  or  to 
make  uiine  upon  carpets,  or  to  coinmit  theft, 
are  defects  in  children  during  their  nonage, 
but  not  after  they  attain  to  the  age  of  ma- 
turity. If,  therefore,  any  of  these  defects 
appear  in  an  infant  slave  during  childhood 
whilst  in  the  hands  of  the  seller,  and  after- 
wards appear  in  him  during  childhood  whilst 
in  the  hands  of  the  purchaser,  he  [the  pur- 
chaser] is  in  that  case  at  liberty  to  return 
him  to  the  seller,  in  virtue  of  option  from 
defect ;  because  tliis  is  the  same  defect  that 
existed  whilst  in  the  poesession  of  the  seller. 
If,  on  the  other  hancU  any  of  these  defects 
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should  occur  in  him,  in  the  purchaser's 
hands,  after  he  attains  to  matnrit]',  the 
purchaser  is  not  at  liberty  to  return  him  hy 
iiption  from  defect ;  because  this  defect  is 
diHerent  from  that  which  appeared  during 
childhood  in  the  hands  of  the  seller,  since 
these  effects  proceed  from  different  causes  in 
the  periods  of  childhood  and  maturity ;  for 
the  makinp  of  urine  upon  a  carpet  (for 
instance)  during-  the  time  of  childnood,  is 
owiu^  to  a  weakness  in  the  bladder, — where- 
as, after  maturitf,  it  arises  from  a  disease  in 
the  interior  parts  ;  and,  in  the  same  manner 
the  running  away  of  a  child  is  from  a  dtsire 
of  phiy  ;  and  the  commission  of  theft  from 
IhoughtlcBsneBs ;  but  these,  where  they  occur 
after  maturity,  are  the  effect  of  innate 
wickedness.  Jly  a  child  is  here  meant  one 
in  its  ptrfect  senses;  for  a  child  nut  in  its 
perfect  semes  is  incapable  of  runnine  away  ; 
whence  it  is  that  the  term  usi'd  in  that  case 
is  lost  or  strayed,  not  absconded : — the  run- 
ning away,  therefore,  of  such  a  one  ia  not  a 

Ltitiaey  operaiei  ai  a  perpetual  defect, 
protidtd  it  eter  ornir  after  the  sale. — MiD- 
vtjss  during  infancy  operates  as  a  perpetual 
dtlect ; — in  other  words,  if  an  infant  slave  be 
sub)C(:t  to  lunacy  in  the  hands  of  the  Gclter. 
and  the  lunocy  recnr  whilst  in  the  houda  of 
the  purchaiUT,  whether  durinij  cbildliood  or 
after  maturity,  the  purcbuser  is  at  liberty  to 
return  him  to  the  seller;  bocausc  this  mad- 
ness is  in  eflect  the  same  as  had  originally 
existed  whilst  the  slave  was  yet  in  the 
seller's  hands,  as  beinff  occasioned  by  the 
same  cause,  namely,  an  inlemal  malady. — 
It  is  not,  however,  to  be  understood  (u«  Bome 
Lave  imatrintd)  that  the  return  of  the  mad- 
ness is  nut  required  as  a  cuiiililiun  to  enable 
the  puTchuser  to  dissolve  the  hiir^uin ;  for 
Cow  Aluiijihly,  as  beina-  all  powerful,  moy 
remove  the  madncBs,  allhinieh  that  seldom 
liappen.  Hence  it  is  ueeessury  ihut  the  mud- 
nets  r(-tnrn,  to  enable  the  purchaser  to  dis- 
solve the  bargain :  for,  unless  it  actually 
rttum,  be  has  not  this  iirivih'KC. 

Defertt  ahich  ofierate  in  the  tale  nf  female 
tiarea,  hut  nut  tif  nialcK. — A  VAS  smell,  from 
the  breath  or  armpits,  is  a  detect  in  regard 
til  female  slaves,  because  in  many  inslances 
the  abject  is  to  sleep  with  them ;  and  the 
e.tistencc  of  such  defects  is  a  bur  to  the 
aeffl-midishment  of  that  object.— These,  how- 
ever, are  not  defects  wilti  regard  to  njale 
shives ;  because  the  olmct,  in  purchasing 
them,  is  merely  to  use  their  services:  and  to 
this  tnese  defects  ari'  not  ol/stacles,  since  it  ia 
po8.-ible  fur  a  f.hive  to  serve  his  master  with- 
out the  necessity  of  tlie  toaster's  sitting  down 
with  him.  so  aa  to  rteeive  annoyance  from 
these  defects.— If,  however,  they  proceed 
from  dise.ise,  they  are  considered  as  defects 
with  regard  to  male  sbves  also. 

WllOKtDOU  and  bustaidy  arc  defects  with 
regard  to  a  femole  slave,  hut  not  with  regard 
to  a  male ;  bceonse  the  object,  in  the  pur- 
chase uf  a  female  slave,  is  cohabitation  and 
the  generation  of  children,  which  must  be 


I  affected  by  either  of  the  above  oircum- 
f^tiiroi  a  i  whereas,  the  object  in  the  purchase 
•jf  11  iiialu  slave  is  the  use  of  his  settees,  the 
'\:ilui  of  which  is  not  depreciated  by  his 
,  ii.niiiiitting  whorediim.~IF,  however,  a  male 
|-.bi>i'  be  much  addicted  to  whoredom,  our 
I  liiwvirs  are  of  opinion  that  it  is  a  defect, 
Iji  riu-e  in  the  pursuit  of  women  he  neglects 
till'  n  [Vice  of  his  master. 

Infidelity  IS  a  defect  in  both  male  and 
fi  miiii'  s/ui-es.- Ibfidbutt  is  a  defect  in 
l>"ili  ;i  male  and  female  slave;*  because  tho 
<.li<1.'(,~ition  of  B  Mussulman  ia  averse  to  the 
t-'"'h  t)'  uf  infidels)  and  also,  because  as,  in 
I  111-  (\piation  of  murder,  the  emancipation  of 
;iii  irdjilel  slave  does  not  suffice,  it  follows 
lliiit  the  possession  of  such  a  slave  is  not 
"  iuit  18  desired,  since  a  part  of  the  object  is 
lliiii-  liefcaled.  If,  on  the  contrary,  a  person 
.■.iiuiild  purehiisB  a  slave,  on  condition  of  his 
li  nil.'  iin  inlidel,  and  he  afterworda  prove  a 
^1  ii-~irlnian,  the  purchaser  has  no  power  of 
1I1--1, King  the  bargain,  since  the  exemption 
tiiiiii  infidelity  is  no  defect. 

(  n.iititutional  infirmities  are  defects  »'«  a 
/;  ,/„:/,■  slate.— A  TOTAL  KUppre«sion  of  tho 

nil.  di  iVets  with  ruiiiect  to  a  female  slave,  as 
tluv  proceed  from  internal  maladies.  It  is 
til  In  ubservcd,  however,  that  the  want  of 
till'  I'ourses  is  not  considered  as  a  defect 
ij[iiil  the  extreme  period  of  maturity  be 
il^iji'-iil,  which  in  femulcB  (according  to 
lliiiiu  ia)  is  seventeen  years;  and  this  know- 
k  d'^r  must  be  had  from  the  information  of 
till'  tliive  herself.— If,  therefore,  a  person 
purctiuse  a  female  slave  arrived  at  full 
iimtiirity  (that  is,  scvent<'en  years  of  age), 
iinii  ieurn  Irutii  hersilf  that  her  courses  have 
not  uppi-ared,  he  is  then  entitled  to  return 
her  to  the  ai'ller  before  taking  possession; 
Dnd  evl^D  after  taking  possession,  provided 
the  seller  simply  deny  the  circumstance,  and 
refuse  to  conlimi  it  with  an  oath.  If,  how- 
cYir,  the  seller  deny  the  circumstance  upon 
iiatb,  the  purchaser  is  not  entitled  to  retuni 


□  fiirthir  blemish  in  his  hands;  but  he  can- 
iwl,  in  this  case,  return  it  to  the  lelltr. — If 
an  article,  after  being  sold,  should  receive  a 
blemish  in  the  hands  of  the  purchaser,  and 
the  purchaser  should  afterwaids  learn  that 
it  had  also  a  blemish  at  the  time  of  sale,  he 
is,  in  that  ease,  entitled  to  receive  from  the 
seller  a  compensation  for  tbedefe'cti  but  he 
is  not  permitted  to  return  it  to  him,  as  that 
would  be  attended  with  an  injury  to  the 
seller,  since  it  would  neoessitate  him  to 
again  into  his  property  a  thing  with 


e  impracticable,  and 
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as  it  is  necessary  to  remove  injury  from  the 
purchaser,  the  expedient  of  eatitlini^  him  to 
a  compensation  irom  the  seller  for  the  de- 
fect has  been  devised :  unless,  however,  the 
seller  should  consent  to  receive  it  with  the 
two  blemishes,  and  voluntarily  acquiesce  in 
his  own  loss. — I)y  the  phrase  co  npensation 
for  defect,  is  to  be  unaerstood,  throus^hout 
this  work,  the  difference  between  the  value 
of  an  article  in  its  perfect  state,  and  the 
value  it  afterwards  bears  in  its  defective 
state. 

A  purchaser  is  entitled  to  compensation  for 
a  defect  discovered  after  the  article  has  been 
cut  up, — If  a  person  purchase  cloth,  and  cut 
it  up,  and  then,  before  he  had  begun  to  sew 
it,  oiscover  it  to  be  defective,  he  is  in  this 
case  entitled  to  a  compensation  for  the  de- 
fect from  the  seller;  because  although,  in 
consequence  of  the  cloth  being:  out,  a  bar  be 
opposed  to  the  returning  of  it  to  the  seller 
(as  the  cutting  is  a  defect  which  the  pur- 
chaser himself  is  the  occasion  of),  yet  the 
return  is  eventually  possible,  by  the  seller's 
acquiescing  in  it,  which  he  may  do  if  he 
please,  since  the  bar  is  opposed  onl;^  in 
tenderness  to  his  right ;  and  this  ri^ht  it  is 
in  his  power  to  foregp. 

Unless^  after  cutting,  he  put  it  out  of  his 
power  to  restore  it  to  the  seller, — Ip,  how- 
ever, after  cutting  the  cloth,  the  purchaser 
should  sell  it  to  another,  he  is  not  then 
entitled  to  any  compensation  for  the  defect ; 
for  although,  after  cutting  the  cloth,  the  bar 
to  his  returning  it  to  the  seller  may  be 
eventually  removed,  by  his  [the  seller's]  ac- 
quiescence, yet  when  the  purchaser  after- 
wards disposes  of  it  to  another,  he  himself 
fixes  a  bar  to  the  possibility  of  its  being 
returned  to  the  seller,  for  which  reason  he  is 
not  entitled  to  a  compensation  for  the  defect. 

Or,  if  the  return  be  rendered  impracticable 
by  any  change  wrou(jht  upon  the  subject  prior 
to  the  sale,  he  is  entitled  to  a  compensation  for 
defect,  notwithstanding  the  sale  of  it.  —If  a 
person  purchase  cloth,  and,  after  cutting, 
either  dye  it  or  sew  it,  or  purchase  fiour, 
and  mix  it  up  with  oil,    and   afterwards 
disoover  the  article  to  be  defective,  he  is  in 
that  case  entitled  to  a  compensation  for  the 
defect ;  because  the  return  of  the  article  to 
the  seller  is  in  either  of   those  instances 
impracticable,  as  it  has  become  implicated 
with  a  thing  which  cannot  be  separated ;  it 
is  therefore  impossible  to  return  the  article 
limply  by  itaeit;   nor  can  it  be  returned 
wita  the  addition^  since  the  addition  was 
not  in  any  respect  a  subject  of  the  sale ; 
•ad  the  seller,  moreover,  is  not  at  liberty  to 
zeoeive  it  back  with  such  addition,  because 
thfl  obstacle  to  the  return,  in  those  instances, 
is  not  in  right  of  the  seller,  but  in  right  of 
theLiw.*    If  the  purchaser,  therefore,  in 

*  Beoanse  the  law  (meaning  the  text  of 
tte  Koran)  forbids  usury,  under  which  head 
tiiis  transaction  falls,  as  being  the  receipt  of 
•a  addition,  with  the  originaL 


any  of  these  instances,  should  sell  the 
article,  after  discovering  it  to  be  defective, 
he  is  still  entitled  to  a  compensation  from 
the  seller  ;  because,  as  the  bar  to  his  return- 
ing the  article  to  him  existed  previous  to  the 
sale  of  it  on  his  part,  he  cannot  by  such 
sale  be  considered  as  the  cause  of  detaining 
it  from  the  seller. 

Appropriation  of  a  purchase  to  the  use  of 
an  infant  (implied  in  any  act  concerning  it 
which  has  a  reference  to  the  infant)  6y 
precluding  a  return  to  the  seller^  leaves  the 
purchoMjr  no  right  to  compensation  for  a 
defect, — If  a  person  purchase  cloth,  and 
cut  it  out  for  clothing  on  account  of  an 
infant  son,  and  after  having  sewn  it  up  dis- 
cover a  defect  in  it,  he  is  not  entitled  to  a 
CO  npensation  for  the  defect  from  the  seller. 
If,  however,  the  son  in  this  instance  be  an 
adult,  the  purchaser  is  entitled  to  such 
compensation.  ~  The  reason  of  this  distinc- 
tion is  that,  in  the  former  instance,  the 
right  of  property,  with  regard  to  the  infant, 
takes  place  immediately  on  the  cutting  of 
the  cloth,  and  previous  to  its  being  sewn ; 
and  consequently,  as  the  purchaser  by  this 
act  invests  the  infant  with  a  right  of 
property  immediately  upon  cutting  the 
clotn,  he  becomes  the  cause  of  the  detention 
of  it  from  the  seller  previous  to  ite  heing 
sewn,  and  is  therefore  not  entitled  to  the 
compensation :  —in  the  latter  instance,  on  the 
oontrarv,  the  right  of  property  with  regard  to 
the  adult  does  not  take  place  upon  the  sewing, 
nor  until  he  actually  take  possession  of  the 
garment ;  and  hence,  as  it  is  by  the  sewing, 
and  not  by  the  investiture  in  the  adult,  that 
the  return  of  the  cloth  to  the  seller  becomes 
impracticable,  it  follows  that  the  purchaser, 
by  making  this  investiture,  does  not  detain 
the  cloth  from  the  seller,  and  consequently, 
that  he  is  entitled  to  a  compensation.* 

The  purchaser  of  a  slave  is  entitled  to  a 
compensation  for  aefect,  after  the  death  or 
emiacipation  of  the  slave. — If  a  person 
purchase  a  slave,  and  afterwards  emancipate 
nim^ — or  the  slave  die  in  his  hands,  and  the 
purchaser  then  become  acquainted  with  his 
having  been  defective,  he  is  in  either  case 
entitled  to  a  compensation  from  the  seller  : 
^n  case  of  the  slave  dying,  because  death 
renders  his  property  in  the  slave  complete 
and  perfect,  and  the  impracticability  of  re- 
turning him  does  not  arise  from  any  act  of 
the  purchaser,  but  from  an  unavoidable 
calamity ; — and  also  in  case  of  his  emanci- 
pating the  slave,  upon  a  favourable  oonstruc- 


*  As  an  infant  is   incapable  of  taking 
possession  ,iu  ,a  case  of  gift,  the  pronerty 
veste  in  him  immediately  on  the  declara- 
tion of  the  donor,  or  on  his  [the  donor's] 
performing    some  act  which  manifeste  his 
intention,  as  in  the  cutting  of  the  cloth  by 
the  purchaser  in  the  above  case :  in  the  case 
of  an  adult  person,  on  the  contrary,  actual 
seisin  is  requisite  to  an  investiture  with  right 
I  of  property. 
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tion  of  tie  law.— Analogy  would  augg«tl  J  bility*  in  relum  for  his  eight  of  property: 
that  in  this  Inet  case  the  purchaeer  is  sot  the  case  ia  therefore  the  same  as  if  be  had 
entitled  to  a  coinpeiiutioD,  becenee  tholaold  the  Blare.  It  ia  otherwise  where  he 
obttaelo  to  the  return  proceeds,  in  thisi'emaiicipateB  hiuwithout  en;^  return,  as  that 
instance,  from  the  act  oftne  purchaser:  thi-  aot  doee  not  occasion  responsibility,  anymore 
case,  therefore,  is  the  Bame  as  if  he  had  I  than  where  a  poor  person  emancipatea  his 
killed  the  alaye  ;  and  as,  in  that  case,  ht  !  portion  in  a  partnership  slare. 
would  not  have  been  enbtled  t«  any  com-  I  A  purchaser  of  food  ii  not  entitled  to  a 
penaation  for  defect,  so  in  this  m^anciAeompeniation  for  tlefect  after  hating  eaten 
likewise.  He  ia,  however,  ao  entitled,  upon  '^■- — If  a  person  purchase  any  artioles  of 
a  favourable  construction,  because  by  tht  '  food,  and  eat  them,  and  be  then  .informed 
emancipation  hia  property  attains  to  it^iofa  defect  in  them,  in  that  case,  aooording' 
height  and  completion ;  for  mv  is  not,  ib  I  to  Haneefa,  he  is  not  entitled  to  any  oom- 
"■■ iginal  nature,   a  subject  of  property,  i  peuEation  from  the  seller. — According  t(  '" 


all 


1  being  originally  created  fl 


■  I  two  disciples  he  is  entitled  t 


t  compensa- 


n  any  right  of  property  exist  with  respect    tion.  The  same  difference  of  opinion  subsists 
to  hini  but  under  restriction,  and  of  limited  ;  with  respect  to  the  case  of  a  person  who, 


dnration,  continuing  in  force  no  longer  than 
nntil  he  be  made  free  :  emancipation,  ilji.it- 
fore,  like  death,  occasions  a  completion  ot 
right  of  property,  and  it  may  conseiiuently 
be  said  that  a  right  of  jiroptrty  still  rcmaina 
in  the  subject  of  the  suit,  notwithatandiniJ 
the  impossibility  of  reliuninir  it,  as  a  IhiriK 
ia  rencered  fiied  and  unalterable  by  its 
completion.— It  is  to  he  observed  that  con- 
etitntin^  the  slave  a  Modabbir 


"Walid  1 
emancipation. 

But  not  after  the  emancipatt 
has  been  granted  in  return  for  property. 

a   pereon  purchase  a  slaTe,  and  aftemi — 

emancipate  him  in  return  for  property,*  and  I  sale 

then  discover  him  to  have  been  defective,  he    

ia  not   entitleH   in  n   iviit 
aeUe 


having  purchased  garments,  and  worn  them 
until  they  had  become  ragged,  then  discovers 
that  a  detect  had  former^  eiiated  in  them. 
—The  arguments  of  the  two  disciples  are, 
that  the  purchaser  having  performed  no  aot 
with  respect  to  the  subject  of  the  sale  bnt 
what  is  agreeable  to  the  object  of  the 
purchase,  and  what  is  customary,  the 
case  ia  therefore  the  same  as  if  be  had 
ipated    a    slave. — The    argument   of 


this  particnlar,  equivalent  U, '  Uaneeta  is  that  the  tetom  of  Uie  food  to 

'  the  seller  ia  impracticable,  because  of  the 

vhere  it   purchaser  having  performed    an  act  wi& 

— '-      ''*    regard  to  it  which  inducea  rcsponsihility ; 

end  the  case  is  therefore  the  same  as  that  of 

nuider.    The  act  of  a  purchaser, 

although  it  be  the  object  of  the 


:  entitled  to  a  compensation  from  the  I  purchase. 


e  detention  of  the ,  __ 

eflcet,  a  detention   of  the  consideration. — 1(  I  to 
is  recorded,  from    Haneefa,  that  the   pu. 
chaser    ia    in  this    case    alao    entitled  to 
compensation  ;    because    an   emoncipatioi 
whether  it  be  gratuitously  made   "~    ''" 


nevertheless     disregarded; 


it  is  that  the  purchaser  is  entitled 

campensationfor a  defect, after  having 

dold  the  good^,  notnithstanding  sale  be  one 

of  the  objects  of  purchase. 

And  so  also,  after  having  eaten  only  a  part 

, ^   __   .if  tte /oo(/.—l¥  a  person  purchase  certain 

the  completion  of  the  right  I  articles  of  food,  and  cat  part  of  them,  and 
I  then  discover  them  to  be  defective,  he  ia  not, 

_.  iiecording  to  Haneeta,  entitled  to  return  to 

person  pur- '  the  seller  what  remains,  and  to  demand  from 
'  '  '  '  '  liim  a,  compensation  for  the  defect  in  what  he 
bad  eaten  ;  because  provisions  are  in  the 
nature  of  an  unity ;  and  the  case  is  therefore 
the  same  as  if  a  person  were  to  sell  port  of 
goods  purchased  by  bim,  and  thentodiscover 
II  defect  in  them  ;  in  which  case  he  would 
not  be  entitled  to  return  the  remainder  to 
the  seller,  and  demand  a  compensation  for 


1  by  the  purchaser. 
chase  a  slave,  and  aftemards  put  him  to 
death,  and  then  diaeover  bim  to  have  been 
defective,  he  is  not  entitled  toa  compensation 
for  the  defect,  according  to  Haneefa.— This 
also  b  agreeable  to  the  Zahir-Iiawayet.— 
It  is  reported,  from  Aboo  Yoosaf,  that  the 
purchaser  is  entitled  to  a  compensation ; 
irldlv  pun- 


ishment  to  the  murder  of  a  slave   by    his  ■  the  defect ;  a 


the. 


mflsier,"  asu  tne  case  is  tncretore  me  same  iion.  There  are  two  opinions  of  the  two  dis- 
as  if  he  hud  died  a  natural  death.  The  lipleson  this  case.  According  tooncopinion, 
principle  on  which  the  Zabir-Itawoyet  pro-  the  purehaBer  may  retain  the  remaining  part 
ceeds   ia  that  murder,   wherever    it    takes  '  I'f  the  provisions,  and  receive  from  the  seller 


cBponsihilily ;    and 
the  case  of  a  master  killing  his  slave,  the  ,  — 
responsibilily  is  remitted  only  on  account  of  j  ihe 
the  master's  right  of  property,  the  master 
consequently,  as  it  were,  takes  the  responsi- 


•  See  Ml 


for  a  Compensatioi 


.  compensation  for  the  defect  of  the  whole : 

iind.  according  to  the  other,  he  may  return 

'  "  >  the  seller,  ana  receive 

proportionable  compensation  for  the  defect 

pf  what  he  had  eaten. 


dities. — If  a  pereon  porohase  eggs,  musk 


*  In  other  words,  "  bean  the  loaa." 
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melons,  cucumbers,  walnuts,  or  the  like,  and 
after  opcn'ne  them  discover  them  to  oe  of 
bad  qutUity ;  in  that  case,  if  thejr  be  alto- 
ffether  unfit  for  use,  the  purchaser  is  entitled 
to  complete  restitution  of  the  price  from  the 
Bcller,  as  the  sale  is  invalid,  Ijccause  of  the 
subject  of  it  not  btinjr  in  reality  property. 
If,  on  the  other  hand,  notwithstandini?  their 
badness,  they  bo  still  lit  for  use,  the  pur- 
chaser is  not  entitled  to  return  them  to  the 
seller,  because  the  opening  of  them  is  an 
additional  defect  of  his  own  creation  :  he  is, 
however,  entitled  to  a  compensation  for  the 
defect ;  as  by  this  means  the  injury  he  would 
otherwise  sustain  is  remedied  t<>  th«.'  greatest 
possible  extent.     Shafei  has  said,  that  he  is 
entitled  to  return  them  afti;r  opening  them ; 
because  that  is    the  exercise  of   a    power 
committed  to  him  by  the  seller.    In  reply  to 
this  our  doctors  argue,  that  the  seller  has 
empowered  him  to  open  them  in  virtue  of 
his   becoming  the   pn)prietor.      llenee  the 
case  is  the  same  as  where  a  person  purchases 
a  garmentj  and,  having  cut  it,  discovers  a 
defect  in  it;   in  which  case  the  purchaser 
is  not  entitled  to  return  the  garment  upon 
the  seller's  hands,  although  he  [the  seller] 
had   authorized  him  to  cut  it  down.     In 
short,  if  the  articles  prove  defective  only  in 
a  small  part,  the  sale  is  valid,  upon  a  favour- 
able construction,  because  it  is  incident  to 
Wfldnuts,  and  such  other  articles,  to  be  bad 
in  a  small  part  (by  a  small  part  is  meant 
what  is  commonly  the  case,  such  as  one  or 
two   in  a  hundred) ;   but  if,   on  the  other 
hand,  a  great  part  prove  bad,  the  sale  is 
invali<l,  and  tlie  purchaser  is  entitled  to  a 
cotiipletc  restitution  of  the  purchase  money  ; 
be(!ausc  in  this  case  the  seller  has  unitod 
together  entities  and  non-entities  with  re- 
gard to  value ;  and  the  case  is  therefore  the 
same  as  if  a  person  were  to  sell  together 
freemen  and  slaves. 

Case  of  a  purchaser  selling  what  he  has 
vurchased,  which  is  afterwards  returned  to 
nini  in  consequence  of  a  defect. — If  a  per- 
son, having  purchased  a  slave,  should  sell 
him  to  another,  and  that  other  return  the  slave 
to  him  on  discovering  him  to  be  defective, 
and  he  agree  to  receive  him  back,  on  the 
Kazee's  issuing  a  decree  to  that  eft'ect, 
founded  on  the  proof  of  the  defect  by  wit- 
ness(;s,  or  on  the  refusal  of  the  first  pur- 
chaser to  confirm  his  denial  upon  oath,  in 
that  case  the  first  purchaser  is  entitled  to 
return  the  slave  to  the  seller;  because, 
although  it  be  not  lawful  for  a  purchaser, 
after  the  sale  of  the  article  on  his  part,  to 
return  it  to  the  seller,  still,  in  this  case,  the 
second  sale  having  been  annulh'd  by  the 
Eazee,  it  becomes  the  same  as  if  no  such 
sale  had  ever  existed. 

Objection. — As  the  first  purchaser  denied 
the  defect,  and  obliged  the  second  purchaser 
to  establish  the  fact  by  witnesses,  it  would 
sppear  tJiat  he  is  not  entitled  to  return  the 
HAve ;  because,  if  he  ground  his  right  on  the 


I^MiM^  he  is  guilty  of  prevarication,  since  he 


[efect,  and  then  asserts  it. 


Reply.— The  disproof  of  the  denial  by 
the  Kazee's  decree,  founded  on  the  proof  of 
the  fact  by  witnesses,  renders  such  a(?nial  of 
no  validity  in  law :  hence  the  apparent  con- 
trariety of  his  denial  and  assertion  is  recon- 
ciled, and  as  the  first  sale  continues  in  force, 
and  the  defect  is  at  the  same  time  proved, 
it  follows  that  he  is  entitled  to  return  the 
slave  to  the  seller.    If,  therefore,  he  choose 
to  return  him,  it  is  a  valid  rejection ;  but  if 
he  should  rather  choose  to  keep  him,  the  sale 
continues  in  force.     It  is  otherwise  where 
an  agent  for  sale  disposes  of  an  article,  and 
the  purchaser  returns  it  to  the  agent  in  con- 
secjuence  of  a  defect :  for  this  is  in  reality  a 
return  to  the  constituent ;  and  the  a^ent  is 
not  required  to  return  the  article  to  his  con- 
stituent, because,  in  this  case,  there  is  only 
one  sale,  whereas  in  the   case  in  question 
there  are  two.  whence  the  dissolution  of  the 
second  sale  docs  not  dissolve  the  first.     In 
short,  if  the  second  purchaser,  on  the  dis- 
covery of  a  defect,  return  the  slave,  and  the 
first  purchaser  receive  him  back,  in  conse- 
quence of  a  decree  of  the  Kazec,  he  [the  first 
}urchaser]  is  in  that  case  entitled  to  return 
lim  to  the  original  seller.    If,  on  the  other 
land,  the  first  purchaser  agree  to  receive 
lim  back  without  a  decree  of  the  Kazee,  he 
in  that  ease  is  not  entitled  to  return  him 
to  the  original  seller,  because,  although  the 
second  sale  be  annulled  with  regard  to  him- 
self and  the  second  purchaser,  still   it  is 
equivalent  to  a  sale  de  novo  with  regard  to 
all  other  persons ;  and  the  original  seller  is 
another  person. — It  is  recorded,  in  the  Jama 
Sagheer.  that  when  the  subiect  of  the  sale  is 
returnea  to  the  first  purchaser,  without  a 
decree  of  the  Kazee,  on  account  of  such  a 
defect  as  very  rarely  happens  (sutih  as  an 
additional   finger,    lor  instance),   the    first 
purchaser  has  not  the  power  of  returning  it 
to  the  original  seller ;  and  this  (as  our  author 
remarks)  is  a  direct  proof  that  the  effect  is 
the  same  in  both  cases ;  that  is,  whether  the 
defect  be  of   such  a  nature    as  may  have 
recently  happened,  or  such  as  never  recently 
happens.    In   some   traditions   it   is  men- 
tioned, that  in  the  latter  case  the  purchaser 
may  return  the  subject  of  sale  to  the  original 
seller,  as  there  is  then  a  certainty  that  such 
defect  did  exist  whilst  in  the  hands  of  the 
original  seller. 

Condtict  to  be  observed  by  the  magistrate^ 
iw  case  of  a  purchaser  y  aft4;r  taking  possession  ^ 
alleging  a  defect  in  the  article, — If  a  person 
purchase  a  slave,  and  take  possession  of 
fiim,  and  then  assert  a  defect  in  him,  the 
Kazee  in  such  case  must  not  enforce  the 
payment  of  the  price  on  the  part  of  the  pur- 
chaser until  he  shall  have  investigated  his 
assertion,  either  by  the  declaration  of  the 
seller,  upon  oath,  that  the  slave  had  no 
defect,  or  by  the  proof  of  the  fact  on  the 
part  of  the  purchaser  by  witnesses.  Ihe 
suspension  of  the  Kazee's  decree  with  regard 
to  tlie  payment  of  the  price  is  requisite,  lest 
such  accrce  should  be  rendered  vain  and 
useless   by   the    subsequent   proof  of  the 
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defect ;  and  also,  because  the  tenor  of  such 
decree  is  that  the  purchaser  shall  pay  the 
complete  price  in  fulfilment  of  the  snecitic 
claim  of  tne  seller, — whereas  the  purcnascr, 
by  asserting  a  defect,  denies  the  obligation 
on  him  to  pay  the  complete  price.  The 
Kaxee,  therefore,  must  first  proceed  to  exa- 
mine into  the  circumstance  of  the  defect; 
and  if  the  purchaser  should  say  that  his 
witnesses  are  in  Syria,*  he  must  then  exact 
from  the  seller  his  denial  upon  oath.  If  the 
stller  should  take  the  oath  accordingly,  the 
Kazee  must  then  decree  the  payment  of  the 
price;  because  in  suspending  the  price  till 
the  arrival  of  the  witnesses,  an  injury  would 
result  to  the  seller ;  and  the  immediiate  en- 
forcement of  the  payment  does  not  in  so 
great  a  degree  injure  the  purchaser,  because 
after  the  return  of  the  witnesses  from  Syria, 
if  he  should  establish  his  proof,  the  purchase 
money  will  be  returned  to  him  on  his  return- 
ing the  slave  to  the  seller.  If,  however,  the 
seller  should  refuse  to  take  an  oath  in  sup- 
port of  his  denial,  the  assertion  of  the  pur- 
chaser is  then  established,  as  such  refusal  is 
an  argument  in  favour  of  the  existence  of 
the  defect. 

Case  of  a  purchaser  alleging  the  existence 
of  a  defective  property  before  he  had  made 
the  purchase;  and  the  forms  of  deposi- 
tion to  he  required  of  the  seller  in  this 
instance. — If  a  person,  having  purchased 
a  slave,  should  afterwards  assert  that  "  he 
had  run  away  from  him,  and  had  also  run 
away  whilst  in  the  possession  of  the  seller,'* 
and  the  seller  offer  to  take  an  oath  that  "  he 
had  never  run  away  from  him'*  [the  pur- 
chaser], the  Kazee  must  in  that  case  refuse 
to  receive  his  deposition,  until  the  purchaser 
first  prove  bv  witnesses  that  **  he  had  run 
away  from  him"  [the  seller],  after  which 
the  Kazee  must  tender  an  oath  to  the  seller 
to  this  purport,  **  by  God,  I  have  sold  the 
said  slave  and  delivered  him  to  the  pur- 
chaser, and  he  never  ran  awav  whilst  he 
belonged  to  me"  (as  is  mentioned  by  Moham- 
med in  the  Jama) ;  or  to  this  purport,  **  by 
Goi),  the  purchaser  has  no  right  to  return 
to  me  such  slave,  on  account  of  the  defect 
which  he  asserts ;  **  or  in  this  manner,  "  by 
God,  such  slave  never  ran  away  whilst  he 
belonged  to  me."  He  must  not,  however, 
tender  an  oath  to  him  to  this  puryyort,  **  by 
God,  I  sold  the  said  slave  at  a  period  when 
he  had  not  the  said  defect:"  nor  in  this 
manner,  *'  by  God,  I  sold  the  said  slave  and 
delivered  him  to  the  purchaser  at  a  period 
when  he  had  not  the  said  defect ;  "  because, 
in  taking  such  oaths,  the  meaning  of  the 
seller  may  be,  that  *'  although  he  had  such 
a  defect  formerly,  yet  he  hud  it  not  at  the 
identical  piriud  of  sale  or  delivery  ;  "  and 
thus,  without  any  deviation  from  truth,  he 
may  defraud  the  purchaser  of  his  right.  If 
the  purchaser  should  not  be  able  to  prove. 


•  That  is,  at  such  a  distance  as  renders 
their  appearance  in  court  impracticable. 


by  witnesses,  that  the  slave  had  run  away 
from  him  [the  purchaser],  the  oath,  in  that 
case  also  (according  to  the  two  disciples), 
must  be  tendered  to  the  seller.  Our  modera 
doctors  have  differed  concerning  the  opinion 
of  Haneefa  upon  this  point ;  as  some  of  them 
say  that,  according  to  him,  an  oath  is  not  to 
be  administered  to  the  seller  in  this  instance. 
The  argument  of  the  two  disciples  is,  that 
as  the  assertion  of  the  plaintiff  is  worthy  of 
regard,  and  such  as  would  be  attendea  to 
in  case  of  its  being  proved  by  witnesses,  it 
follows  that  in  default  of  such  witnesses  the 
seller  must  be  required  to  deny  the  asser- 
tion upon  oath.  The  reasoning  of  Haneefa 
(as  recorded  by  those  who  have  said  that, 
according  to  him,  an  oath  is  not  to  be  ad- 
ministered to  the  seller)  is  that  the  form  of 
swearing  a  defendant  has  been  ordained  by 
the  LAW  for  the  purpose  of  removing  any 
litigation  that  may  happen  to  arise, — ^not 
for  the  purpose  of  exciting  litigation.  Now, 
in  the  present  case,  the  exaction  of  an  oath 
from  the  seller  will  only  give  birth  to  a  new 
litigation :  because,  in  case  he  should  refuse 
to  take  it,  and  the  proof  of  the  fact  be  thence 
established,  it  will  become  a  new  subject  of 
contention  whether  the  said  defect  did  exist 
or  not  during  his  being  in  the  seller's  pos- 
session, and  there  will  be  a  necessity  for 
tendering  to  him  another  oath,  upon  this 
point,  for  the  purpose  of  removing  this  fresh 
cause  of  dispute. 

If  a  person  purchase  a  female  slave,  and 
having  received  her  from  the  seller,  should, 
on  the  discovery  of  a  defect,  desire  to  return 
her,  and  the  seller  assert  that  "  he  had  sold 
two  female  slaves  to  the  purchaser  of  which 
he  only  produced  one,"  and  the  purchaser 
maintain,  on  the  other  hand,  that  **he  had 
only  sold  one," — in  that  case  the  declaration 
of  the  purchaser,  upon  oath,  is  to  be  credited ; 
for,  as  the  disa^^reement  here  relates  to  the 
quantity  taken  possession  of,  the  person  who 
took  possession  must  be  credited,  as  being 
the  most  competent  judge ; — in  the  same 
manner  as  bolus  in  a  case  of  usurpation  ; — 
that  is,  if  the  person  whose  property  is 
usurped  assort  the  usurpation  of  a  par- 
ticular quantity,  and  the  usurper  deny  the 
(luantity,  his  declaration  upon  oath  is  to  be 
credited  ;  and  so  also  in  the  case  in  ques- 
tion. If,  on  the  other  hand,  the  purchaser 
and  seller  agree  in  the  extent  of  the  sale, 
but  differ  with  respect  to  that  of  the  seisin 
(as  if  both  should  allow  the  two  female  slaves 
to  have  been  the  subject  of  the  sale, — the 
seller  asserting  that  **  the  purchaser  had 
received  both,'  and  the  purchaser,  on  the 
other  hand,  maintaining  that  '*  he  had  only 
received  one")— in  that  case  also  the  decla- 
ration of  the  purchaser,  upon  oath,  is  to  be 
credited,  for  the  n  ason  already  explained. 

Case  of  a  person  purchasing  two  slaves, 
one  of  uhoin  proves  defective,— If  a  person 
purchase  two  slaves  hy  one  contract,  and 
take  possession  of  one,  and  then  discover 
the  other  to  be  defective,  he  is  not  in  that 
lease   permitted  to  retain  tlie  one  he  had 
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tiiken  possession  of,  and  to  relinquish  the 
other ;  out  he  has  the  option  of  either  re- 
taining ur  relinquisliing  both ;  bc^cause  until 
both  be  taken  p<>88esftion  of  the  terms  of  the 
contract  are  not  fultilled  ;^  and  hence,  if  he 
should  retain  one  and  relinquish  the  other, 
it  would  induce  a  deviation  from  the  bar- 
g^ain  previous  to  its  fulhlment,  which   (as 
was  before  explained)  is  unlawful.     If  the 
defect  should  lie  in  the  slave  of  which  pos- 
session had  been  taken,  in  that  case  there 
is  a  di!«af^jeement  amon^  our  doctors.    It  is 
reiH)rdcd,  from  Aboo  \oosaf,  that  the  pur- 
chaser is  in  such  case  entitled  to  return  the 
defective  slave  only.    The  more  approved 
doctrine,  however,  is  that  he  must  retain 
both  or  relinquish  both ;  because  the  fuliil- 
ment  of  the  oargain  rests  upon  a  complete 
possession  of  the  subject  of  the  sale,  namely, 
the  two  slaves.    This  case,  therefore,  re- 
sembles a  case  of  detention  of  the  article 
sold,  in  satisfaction  for  the  price ;  Uiat  is,  if 
the  seller  should  detain  the  goods  in  satis- 
faction for  the  price,  such  detention  cannot 
be  abrogated  until  he  actually  receive  com- 
plete possession  of  the  price ;   and  in  the 
same  manner,  in  the  case  in  auestion,  the 
barjrain  is  not  perfected  until  the  purchaser 
receive  complete  possession  of  the  articles 
sold.    If,  however,  in  the  case  in  question, 
the  purchaser  should  have  made  seisin  of 
both,  and  should  afterwards  discover  a  defect 
in  one  of  them,  he  is  then  entitled  to  retium 
the  defective  one  sinely.    Ziffer  has  given 
a  difi'erent  opinion ;  oecause  in  this  case  a 
deviation  from  the  bargain  takes  place ;  and 
it  is  not  free  from  injury,  since  it  is  an  estab- 
lished custom,  in  sales,  to  unite  good  and 
bad  things  together;  the  case  is  therefore 
the  same  as  if  he  had  rejected  one  before 
the  seisin  of  the  whole, — or  as  if  he  had 
made   the   purchase  under  a  condition  of 
option,  or  with   an  option  of    inspection. 
Our  doctors,  on  the  other  hand,  allege  that 
in  this  case  the  deviation  from  the  oargain 
takes  place  after  the  fulfilment  of  the  con- 
tract ;  because  the  seisin  of  the  goods  ren- 
ders the  contract  complete ;  and  the  existence 
of  the  option  of  defect  does  not  operate  against 
the  completion  of  the  contract  after  seisin. 
A  deviation,  moreover,  from  the  bargain, 
after  the  fulfilment  of  it,  is  lawful,  as  has 
been  already  demonstrated ;  whence  it  is 
that  if,  after  taking  possession  of  both  slaves, 
one  of  them  Bhoulcl  oe  found  to  be  the  pro- 
perty of  another,  the  purchaser  is  not  in 
Uiat  case  at  liberty  to  return  both  to  the 
teller;  but  must  retain  one,  and  receive 
from  the  seller  a  deduction  of  the  price,  on 
account  of  the  one  belonging  to  another, 
notwithstanding  this  be  a  deviation  from 
the  ba]*gain«— Hiontrarjr  to  conditional  options, 
or  options  of  inspection,  for  the  existence 
of  such  oonditions  is  a  bar  to  the  fulfilment 
of  the  bargain,  notwithstanding  seisin  may 
haye  taken  plaoe. 

In  the  purchase  qf  articles  of  weighty  or 
m§tuwcment  qf  capacity^  the  part  which 
proo$9  dtfe^ve  may  he  returned  to  the 
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seller, — If  a  person  purchase  articles  esti- 
mable by  weight,  or  by  measure  of  capacity 
(such  as  silver  or  wheat,  for  instance),  and 
he  afterwards  discover  the  article  to  be  in 
part  defective,  he  is  entitled,  in  that  case, 
either  to  return  the  whole  to  the  seller,  or  to 
retain  the  whole  ;  but  he  has  not  the  power 
of  returning  the  defective  part  onlv,  because 
the  unities  of  articles  estimable  by  weight 
or  by  measure  of  canacity  are  considered 
as  forming  one  indiviaual,  provided  they  be 
all  of  the  same  species.    Some  have  alleged 
that  this  proceeds  on  a  supposition  of  the 
articles  in  question  being  contained  in  one 
vessel ;  but  that,  if  thev  be  contained  in 
two,  the  one  containing  the  defective  article 
may  be  returned,  and  the  other  retained. 
If  a  part  of  such  articles  prove  the  pro- 
rty  oj  another t  still  the  purchaser  is  fiot  at 
iherty  to  return  the  remainder, — If,  aftCT 
the  purchase  of  articles  estimable  by  weight, 
or  measurement  of  capacity,  a  part  of  thcui 
should  prove  to  be  the  property  of  another, 
the  purchaser  is  not  in  uiat  case  allowed  to 
return  Uie  remainder  to  the  seller ;  because 
no  injury  can  result  to  him  from  his  being 
obliged  to  keep  them,  as  articles  of  this 
nature  ma^  be  separated  and  divided  with- 
out sustaining  any  blemish,  and  the  proof  of 
part  of  the  subject  of  the  sale  having  been 
the  property  of  another  is  no  impediment 
to  the  completion  of  the  contract,  since  that 
depends  on  the  consent  of  tlie  seller  and 

Surchaser.  and  not  of  the  person  who  is 
iscoverea  to  be  the  proprietor  of  a  part. 
This  is  where  possession  has  been  taken  by 
the  purchaser,  before  a  part  of  the  subject 
is  discovered  to  be  tiie  right  of  another; — 
for  if  the  right  of  property  of  the  other  be 
discovered  ureyious  to  the  purchaser  taking 
possession,  ne  is,  in  that  case,  entitled  to 
return  the  remainder,  since  a  deviation  from 
the  contract  takes  place  previous  to  the  com- 
pletion of  the  bargain.  If  the  articles  be 
not  such  as  are  estimable  bv  weieht,  or  mea- 
surement of  capacity],  but  cloth,  tor  instance, 
then  the  purchaser  is  entitled  to  return  the 
remainder  to  the  seller  at  all  events,  as  divi- 
sion and  separation  of  the  article  would,  in 
this  instance,  prove  an  injury  to  it. 

A  purchaser y  by  applying  a  reniedy  to  the 
defective  article^  or  making  use  of  it,  deprives 
himself  of  the  power  of  returning  it  to  the 
seller, — If  a  person  purchase  a  female  slave, 
and  discover  that  she  has  an  ulcer  or  some 
other  such  ailment,  and  apply  a  remedy  to 
it, — or,  if  a  person  purchase  an  animal,  and 
discover  it  to  be  defective,  and  ride  upon  it 
on  some  business  of  his  own, — ^the  application 
of  a  remedy  in  the  one  case,  or  tne  act  of 
riding  in  the  other,  indicate  an  acquiescence 
in  the  defect  on  l^e  part  of  the  purchaser, 
u)d  he  is  therefore  not  entitled  to  return 
either  the  slave  or  the  animal  on  the  plea 
of  an  option  from  the  discovery  of  a 
defect.  It  would  be  otherwise  if  he  had 
purchased  the  animal  on  a  condition  of 
option;  for  the  object  of  such  condition  is 
an  experimental  knowledge,  which  cannot 
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be  obtained  but  by  a  trial.  If,  moreover,  be 
were  to  ride  upon  tbe  animal,  not  on  bis  o^^n 
buainesSf  but  merely  witb  an  intention  of 
restoring  it  to  tbe  seller,  no  inference  could 
be  drawn  of  bis  acquiescence  in  tbe  defect ; 
— and  so  also,  if  be  were  to  ride  upon  tbe 
animal  witb  an  intention  of  giving  it  water 
or  forage;  provided,  bowever,  tbe  riding 
for  tbese  purposes  be  unavoidable,  eitber 
because  of  tbe  animal  being  unruly  and 
ungovernable,  if  not  mounted,  or  because 
of  tbe  purcbaser  bimself  being  incapable  of 
walking. 

Jf  a  purchased  slave  suffer  amputation  for 
a  theft  eontmitted  with  tne  seller,  the  pur- 
chaser may  return  him,  and  receive  back  the 
price,— 1l9  a  person  purcbase  and  take 
possession  of  a  slave,  not  knowing  tbat  be 
nad  formerly,  wbilst  in  tbe  possession  of  tbe 
seller,  been  guilty  of  tbeft,  and  tbe  tbeft 
be  afterwards  proved,  and  tbe  slave  sufi'er 
amputation  for  it  in  tbe  seller's  bands,  tbe 
purcbaser  is,  in  that  case,  entitled,  according 
to  Haneefa,  to  return  bim  to  tbe  seller,  ana 
receive  back  tbe  wbole  of  tbe  price.  Accord- 
ing to  tbe  two  disciples,  tbe  purcbaser  is 
still  to  keep  possession  of  tbe  slave,  and  to 
receive  from  tne  seller  tbe  difference  between 
the  value  wbilst  in  bis  perfect  state,  and 
that  wbicb  be  bears  after  bis  band  is  cut 
off. 

And  so  also,  if  he  suffer  death  for  a  crime 
committed  with  the  seller, — The  same  dis- 
agreement subsists  in  case  of  a  slave  sufi'er- 
ing  death  wbilst  in  the  possession  of  tbe 
purcbaser,  for  a  crime  be  bad  committed 
wbilst  in  the  possession  of  the  seller ;  Haneefa 
being  of  opinion  that  the  purchaser  is  en- 
titled to  the  restitution  of  the  whole  of  the 
price  ;  and  the  two  disciples,  that  he  is 
entitled  only  to  the  difi'erence  between  the 
value  of  the  slave  before  his  blood  has  become 
neutral,  and  that  which  he  bears  after  it 
has  been  neutral.*  In  short,  according  to 
Haneefa,  the  existence  of  a  cause  of  mutQa- 
tion  or  death  is  equivalent  to  a  claim  of 
right, + — whereas,  according  to  the  two 
disciples,  it  is  equivalent  to  a  defect.  The 
reasoning  of  the  two  disciples  is  that  the 
cause  only  of  mutilation  or  death  occurred 
with  the  seUer,  but  not  the  actual  death  or 
mutilation  itself; — now  the  existence  of  a 
cause  of  death  or  mutilation  is  not  repugnant 
to  the  subject  being  property ;  the  slave, 
therefore,  notwith standing  the  existence  of 
the  cause  of  mutilation  or  death,  is  never- 
theless property,  and  capable  of  being  the 
subject  of  a  sale;  as,  however,  a  slave  in 
whom  exists  a  cause  of  death  or  mutilation 
is  defective,  it  foDows  that  the  purchaser  is 
entitled  to  receive  from  the  seller  a  compen- 

•  That  is,  has  become  forfeited  to  the  law, 
and  consequently  liable  to  be  shed  without 
responsibility. 

t  In  other  words,  is  the  same,  in  effect, 
as  if  the  slave,  after  tbe  purohxise,  should 
prove  to  be  the  property  of  another  person. 


sation  for  tbe  deficiency,  where  tbe  return 
has  become  impracticable ;  and  in  eitber  of 
tbese  instances  the  return  is  impracticable  ; 
—  where  be  suffers  death,  evidently;  and 
also,  where  he  suffers  mutilation,  because 
such  mutilation  is  a  defect  that  has  taken 
place  in  tbe  bands  of  tbe  purcbaser ; — in  tbe 
same  manner  as  where  a  person  purchases 
a  pre^ant  female  slave,  being  ignorant  of 
tbe  circumstance,  and  tbe  slave  dies  in 
labour,  in  which .  case  tbe  purchaser  is 
entitled  only  to  a  compensation  for  tbe 
difi'erence  between  tbe  price  which  she  bore 
when  not  pregnant,  and  tbat  which  she  bore 
when  preniant.  The  reasoning  of  Haneefa 
is,  that  the  cause  of  mutilation  and  death 
occurred^  witb  the  seller ;  and  as  a  cause 
induces  its  effects,  the  death  or  mutilation 
must  be  referred  to  the  period  of  the  cause. 
The  case  is,  therefore,  the  same  as  if  a  person 
were  to  usurp  a  slave,  and  the  slave,  whilst 
in  bis  possession,  were  to  commit  a  crime 
inducing  mutilation  or  death,  and  tbe 
usurper  then  restore  him  to  bis  proper 
owner,  and  tbe  slave  then  suffer  death  or 
mutilation;  for  in  that  case  the  usurper 
would  be  responsible  for  tbe  wbole  of  tbe 
value  to  the  owner ;  in  tbe  same  manner  as 
be  would  have  been  in  case  of  tbe  slave's 
having  been  put  to  death  wbilst  in  bis  own 
possession,  as  the  cause,  in  either  instance, 
occurred  with  him.  With  respect  to  the 
case  of  pregnancy,  adduced  by  tbe  two 
disciples,  it  is  not  admitted  hy  Haneefa.  If, 
however,  it  were  admitted,  still  there  is  no 
analogy  between  it  and  the  case  in  question, 
since  pregnancy  is  the  cause  of  delivery,  ana 
not  of  death,  except  in  a  few  instances. 

Case  of  a  slave  suffering  amputation  for 
two  thefts,  one  committed  with  the  seller,  and 
the  other  with  the  purchaser,—  If  a  slave  first 
commit  theft  with  the  seller,  and  then,  after 
being  sold,  commit  theft  with  tbe  purchaser, 
and  afterwards  suffer  amputation  for  both 
thefts,  in  that  case,  according  to  the  two 
disciples,  the  purchaser  is  entitled  to  the 
difi'erence  of  relative  value  of  the  slave  at 
the  time  of  sale,  and  after  the  commission  of 
the  second  theft.  According  to  Haneefa,  on 
the  other  hand,  tbe  purchaser  is  not  entitled 
to  return  bim,  unless  the  seUer  should  of  his 
own  accord  consent  to  receive  him :  but  he 
is  entitled  to  a  compensation  for  the  fourth 
of  his  value ;  and  if  the  seller  should  himself 
agree  to  receive  him,  in  that  case  he  must 
restore  to  the  purchaser  three  fourths  of  his 
price ;  because  the  hand  of  a  man  is  esteemed 
equal  to  half  his  person ;  and  as,  in  this  case, 
the  hand  is  forfeited  for  the  commission  of 
two  thefts,  it  follows  that  a  deduction  of  one 
ouarter  oug^ht  to  be  made  on  account  of  the 
tneft  committed  whilst  in  the  possession  of 
the  purchaser. 

Case  of  a  slavCf  after  being  thrice  sold, 
suffering  amputation  for  a  theft  committed 
with  the  first  seller, — If  a  slave,  having  been 
severally  sold,  and  delivered  to  three  diffe- 
rent persons,  should  then  suffer  amputation 
for  a  tbeft  which  he  bad  committed  wbilst  in 
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■I-  ■"-.'i*^-:  'n  of  the  first  seller,  and  of  which  mont  of  our  doctors  is  that  tho  Rrant  of  siicli 
1  .  f  f  n:  vun.-hascTS  wire  not  ai)i)rised  at  exemption  is  in  fact  a  voluntai^"  surrender 
-  1'  vi.r*.  dofe^'ncludinj^  their  resiK'Ctivt  eon-  of  one's  own  right,  the  uncertainty  with 
;r-i'.*.^.  —  i:i  that  casi',  atrcording  to  Haneeta,  resjK'ct  to  wliieh  can  be  no  cause  of  conten- 
:j.^  Iji-t  Miivhas*  r  has  a  right  to  return  him  tion,  since  delivery  is  not  requisite.  It  is  to 
I'T  a  fall  retribution  of  the  |)rice  to  the  be  obM-rved  that  Aboo  Yoosaf  is  of  opinion 
pir>i.in  from  wlmni  he  bought  him;  and  he  that  the  exemption,  in  this  case,  includes  all 
again  is  entitled  to  return  him,  on  the  same  defects  actually  existing  at  the  time  of  sale, 
i,*v»ndition,  to  the  ])er8on  from  whom  he  and  aUo  all  which  may  happen  in  the  in- 
bought  him  ;  and  in  tliis  manner  the  return  terval  between  that  and  their  delivery, 
may  be  made  through  the  difterent  grada-  Mohammed  and  Zifter,  on  the  contrary,  are 
tions  of  purchasers  to  their  immediate  sillers,  of  opinion  that  the  defect  which  may  happiiu 
until  at  length  tlie  slave  be  returned  to  the  in  the  interval  ought  not  to  be  included. 
Si'Uer  in  whose  hands  he  committed  the  theft ;  The  argument  of  Al)oo  Yoosaf  is  that  the 
— in  the  same  manner  as  in  a  case  of  claim  probable  object  of  such  surrender  on  the  part 
of  right;  for  the  existence  of  a  cause  of  of  the  uurchaser  is  to  render  the  aile  bind- 
amputation  is  (according  to  Ilaneefa)  equi-  ing  ana  conclusive,  which  woidd  not  be  the 
valent  to  a  claim  of  right,  as  was  before  ease  unless  the  defects  that  may  hapiwu  in 
explained.  According  to  the  two  disi-iples,  the  interval  between  the  sale  and  the  seisin 
on  tile  other  hiiud,  the  last  purchascT  is  were  also  included, 
entitled  to  a  com])ensation  from  the  imme- 
diate seller ;  but  he  again  is  not  entitled  to 
any  eomi)ensation  from  his  immediate  stdler; 

in  the  same  manner  as  in  a  case  of  defect;  

for  the  existence  of  a  cause  of  amputation  is 

(according  to  them)  equivalent  to  a  defect,  as 

was  Ix'fore  explained* — (It  is  to  be  observed 

that  the  mention  of   the  purchiiser   being  CITAPTEll  V. 

ignorant  of  the  theft  committed  by  the  slave 

is  insisted  on  in  the  two  preceding  examples,  OF  invalid,  null,  and  •  abominable  sales. 

on  accMiunt  of  the  particular  tenets  of  the  *  ^.__,  •    Tv^rAiTT^  «,i,f.../.  u  ;«  i^«Tf.,i  «.;*i, 

A          T     •    1          r                :  .   ♦!.   ;-     -.:..:^«.     ^x...  A  SALE  IS  INVALID   Where    It  IS  lawiul  Wltll 

two  disciples;  for  as,  in  their  opinion,  the  -.„„-,.,^a  ^r  :f„  r-uuiv-r^i.  l^«f  T.»f  «.;♦!.  «,  ^.^  «* 

•  *            r                  V  -^   4.:i«*:^-,  :    ,^.!:„«  respect  oi  its  EssKNCE,  but  not  with  resi>ect 

existence  of  a  cause  of  mutilation  is  equiva-  „f  A.  /^T^iTi^v  .  «»./i  xir, ,    ^i,^,.^  +k«  „.,k;  «♦ 

kA  i.         1  r    4.   -4.  jr  11  „.    *i  „4.  :i'  Ak!,  ^.,«  ^^1  ii8  QUALITY  ;  and  NULL,  Where  the  subjt  ct 

^nt  to  a  Jtfoot,  It  follows  that  it  the  pur-  j        ^  „j  ^^  appreciable  nature  ;  and  the 

chaser  had  previnnsknowlwlBo  of  the  oxisl-  t,,^^,  ihtalid  and  kull,  are  often  indis- 

cncc  of  such  causi-.  he  would  appear  to  have  criininaUJy  used.-An  abomisaiile  sale  is 

ac(iuusced  m  the  defect,  and  consequently  g„^^  „,  is'lawful  both  in  its  kssexck  and 

have  rehnauished  any  right  to  a  conipm.  ^^j,j^„y    t^j  attended  with  some  cireum- 

sation.    As  Huneefa,  on  the  contrarj-,  holds  gjangg  „/  aiiomix  \tion 

the  _existencu  of  a  cause  of  _  mutilation  to  be  lyMnctlons  between  a  mill  and  an  inralid 


jser  it  follows  that  such  specification,  with  ^^y  (nameiv,  an  exchanee  of  property  for 
njrd  to  his  tcncta.  is  perfectly  nJm»Urial  propeVty).  s  ncc  these  arUeles  do  nSt  consti- 
IVhorc  the  purchaavr  grants  the  seller  an   ;„ 4*  »,.„i' ^„  ^uv   „„„  «r.«..,.«       a   -*i^  ;- 

exemption  from  defech.  hi  cannot  after,ear<l»  ^Jt%^^T^^  uW  n/x.^^^rWr.;  ^A»r 
.    ■'   ji  *'    /•  I    *'  I   J         St      i^v   j«   •    jA   exchange  lor  wme  or  pork  (on  the  other 

return  the  «rMe,  whatever  t^^^  'T'J'J"J  hand)  is  merely  invalid  ;  because  the  chamc- 
T^  y  l7^iJ^  i^„T^«if^  Vi  iff  }r^\  teristic  of  sale  does  exist  in  these  instances, 
?**P"Hm.-^,-!^;??'Bi^:?!:.l"-^'??!:i'^?L.'^y   as  these  articles  are  considered  as  propert.v 

such  as 
not  con- 

acquiesce  in  such  condition,  and  exemp^^^^      coXrct'''co''mprehei!£ng'"  h^'^desf  is 

account  of  any  defect,  notwithstanding  the    

condition  of  tne  seller  may  have  been  gene- 
ral, tliat  is.  without  specifying  the  particular  •The  word  in  the  original  is  Makrooh, 
names  of  the  defects  from  the  responsibility  which  the  translator  (following  its  liU  ral 
of  which  he  exempted  himself.— Snafei  is  of  and  common  acceptation)  has  rendered  abo- 
opinion  that  such  exemption  is  not  valid,  minable.  The  term,  however,  in  this  work, 
unless  the  name  of  every  defect  to  which  it  is  not  to  be  understood  in  the  ill  sense  in 
refers  be  specified ;— for  it  is  a  rule,  with  which  it  is  generally  employed  in  the  Kng- 
him,  that  exemption  from  undefined  claims  lish  language ;  the  cases  to  which  it  relates 
is  inv^id;  because  exemption  has  some  of  being  such  as  are  in  every  respect  legal,  but 
the  properties  of  investiture  (whence  it  is  which  being  attended  with  circumstances  of 
tihat  it  may  be  rcjoctod)^  and  investiture  of  impropriety,  an  abstinence  from  them  is 
AIL  undafinod  nature  is  invalid*    The  argu-  reoommenaed. 
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TTie  property  purchased  under  a  nnlf  saic 
i»  tnereiy  a  trust  in  the  jmrchasers  hands. — 
l5  a  saic  that  is  null,  the  purchaser  is  not 
empowered  to  perform  any  act  with  respect 
to  the  subject  of  the  sale,  but  it  remains  as  a 
trust  in  his  hands,  according  to  some  of  our 
modem  doctors  ;  because,  as  the  contract  of 
sale,  in  such  an  instance,  is  totally  disre- 
frarded,  there  remains  only  the  seisin  of  the 
purchaser  with  the  consent  of  the  seller: 
I    and  accordingly,  if  the  article  were  to  perish 
in  the  purchaser's  hands,  in  this  instance, 
he  is  not  responsible  for  it.     Others  are  of 
opinion  that  the  subject  of  the  side,  in  this 
case,  is  not  a  deposit,  but  that  the  purchaser 
is  not  responsible  for  it  (in  other  words,  if  it 
perish  in  the  purchaser's  hands,  ho  is  answer- 
able) ; — because  the  article  is  as  much  in  his 
Sossession,  in  this  instance,  as   an  article 
etain«>d  in  a  person's  hands  with  an  inten- 
tion of  purchase,  and  for  which  he  is  respon- 
sible.    Some  allege  that  Ilancefa  is  of  the 
lirst  opinion,  ana  the  two  disciples  of  the 
second.     The  reasons  for  this  diflerenoe  of 
doctrine  will  be  explained  in  treating  of  the 
decease  of  an  Am-^'alid  or  Modabbir,  in  the 
hands  of  a  purchaser. 

Diit  that  purchased  under  an  invalid  sale 
hecvines  his  property, — In  a  case  of  invalid 
sale,  the  purchaser  becomes  proprietor  of  the 
article  upon  tikin^j^  possession  of  it ;  and  is 
responsible  for  it  [if  it  be  lost  in  his  hands]. 
Shafei  is  of  a  ditferent  opinion,  as  will  be 
hen' after  explained. 

The  sale  of  carrion,  blood,  or  the  person 
of  a  freeman,  is  null,  in  the  same  manner  as 
a  sale  in  return  for  those  articles  is  null; 
bi-cause,  as  those  articles  do  not  constitute 
prirpt-rtv,  tlity  arc  unsaleablo. 

A  safe  offorhiddc/t  thinqs,  if  f^*^  money,  is 
null ;  hut  if  in  thv  tray  nf  Inirttn',  is  inralid. — 
A  SALE  of  wiue  or  p<>rk,  if  in  return  for 
money,  is  null ;  and  if  in  return  for  any  other 
article  (as  cloth,  for  instance),  it  is  invalid, — 
whence  it  is  that  the  seller  of  pork  or  wine, 
for  cloth,  becomes  the  proprietor  of  such 
cloth,  although  the  actual  pork  or  wine  do 
not  become  the  property  or  the  purchaser. 
The  distinction  in  these  cases  is,  that  wine 
and  pork  are  h<4d  by  Ziramees  to  be  pro- 
perty, whereas  Mussulmans  consider  them  as 
articles  from  which  no  use  can  be  derived, 
because  the  law  has  commanded  the  con- 
t<.'m]>t  of  them,  and  prohibited  all  regard  to 
them  among  Mussulmans.  Now,  a  Mussul- 
man's purchasing  either  of  these  for  sp<'cie 
implies  a  regard  to  them,  because  it  is  not 
money  (which  constitutes  the  price)  that  is 
the  obj<,*ct  of  the  sale,  as  it  is  merely  the  in- 
strument of  acf^uiring  the  object ;  for  in  fact 
it  is  onlv  the  wine  or  pork  that  is  the  object ; 
and  as  these  articles  are  not  appreciable  with 
res]K'ct  to  Mussulmans,  it  follows  that  the 
sale  of  them  is  null.  It  is  otherwise  if  a 
Mussulman  purchase  cloth  for  j)ork  or  wine, 
iKcause  that  can  admit  of  no  other  eonstruc- 
tirm  Ihan  that  he  regards  the  cloth  as  the 
object  of  the  transaction,  considering  the 
pork  or  the  wine  only  as  the  moans  of  attain- 


ing such  object,  and  not  (as  in  the  other  case) 
as  the  object  itself.  The  specification  of  the 
pork  or  wine,  therefore,  is  regarded  merely 
that  the  purchaser  may  become  the  pro- 
prietor of  the  cloth,  and  not  in  order  that  the 
seller  may  become  proprietor  of  the  wine  or 
pork ;  and  hence  the  mention  of  those  articles 
IS  invalid,  and  the  payment  of  the  price  of 
the  cloth,  and  not  the  delivery  of  the  flesh  or 
liquor,  is  incumbent  on  the  purchaser  (and 
so  also,  where  a  person  sells  wine  or  pork  for 
cloth); — for,  as  cloth  is  a  saleable  article, 
the  cloth  must,  in  this  instance,  be  consi- 
dered as  the  subject  of  the  sale ;  for  which 
reason  this  is  an  invalid  and  not  a  null  sale ; 
because  where,  in  a  contract  of  sale,  the  sub- 
ject on  both  sides  consists  of  something  else 
than  money,  either  may  with  equal  pro- 
priety be  considered  as  the  subject  of  the 
sale.  (This  species  of  sale  is  termed  a  Beeya 
Mookayeza,  or  barter.) 

The  sale  of  a  Modabhir,  an  Am-  Walid,  or 
a  Mokatih  is  nulL — The  sale  of  an  Am- 
Walid,  a  Modabbir,  or  Mokatih,  is  null ; — 
l)ccause  an  Am-Walid  has  a  claim  to  free- 
dom, as  the  prophet  has  said,  **  Her  child 
hath  set  her  free  "  (that  is,  her  child  is  a 
cause  of  freedom  to  her) ; — and  the  cause  of 
freedom,  with  respect  to  a  Modabbir,  is  not 
established  upon  the  decease  of  his  owner, 
but  must  be  considered  as  actually  extant  in 
him  at  present,  as  the  owner  is  incapable 
of  emancipating  him  after  his  decease ; — 
and  a  Mokatih,  on  the  other  hand,  is  pos- 
sessed of  his  own  mTson  aa  a  right  ostab- 
lished  in  him,  and  binding  upon  his  owner, 
insomuch  that  the  owner  cannot  of  himself 
break  or  infringe  upon  it: — if,  therefore,  the 
sale  of  any  of  these  were  valid,  that  which  is 
established  in  them  would  be  rendered  null ; 
— hence  the  sale  of  them  is  null. — Respecting 
a  case  when*  a  M»>katil)  himself  acquiesces  in 
being  sold,  there  are  two  opinions  recorded. 
According  to  the  Zahir  Kawayet,  the  sale  in 
such  case  is  valid.     It  is  to  be  observed  that 
by  a  Modabbir  is  here  meant  such  as  is  ab- 
solutely so,  and  not  one  whose  condition  of 
freedom  is  restricted  to  the  non-recovery  of 
his  master  from  the  illness  under  which  he 
laboured  at  the  time  of  granting  the  tadbeer. 
And  the  purchaser  is  not  responsible  if 
they  die  in  his  hands. — If,  after  the  sale  of 
an  Am-Walid  or  Modabbir,  and  the  seisin 
of  the  purchaser,  one  or  other  should  die,  in 
this  case,  according  to  Ilaneefa,  the  purchaser 
is  not  responsible.*     According  to  the  two 
disciples   ne   is    resp(msible    for   the  value 
(and  there  is  one  tradition  which  reports  that 
Huneefa  coincides  with  them  on  this  point). 
— The  reasoning  of  the  two  disciples  is,  that 
as  the  purchaser  took  possession  of  the  Mo- 
dabbir or  Am-Walid  in  virtue  of  a  sale,  ho 
is  therefore  responsible  for  the  loss  ;    in  the 
same  manner  as  for  the  loss  of  any  other 
property  after  purchase  and  seisin  ;— for  this 


•  That  is.  the  loss  is  considered  as  fidling 
upon  the  seller,  and  not  upon  the  purchaser. 
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reason,  that  an  Am-Walid  or  Modabbir  may 
be  included*  in  a  contract  of  sale;  whence 
it  is  that  any  article  united  with  them  in  a 
contract  of  sale  becomes  the  actual  property 
of    the  purchaser.     It  is  othemise  with  re- 
spect to  a  Mokatib,  as  the  purchaser  is  not 
responsible  for  the    loss  of  him,  because, 
beinff   x^^ssessed   of   his   own   person,    the 
purchaser's  seisin   of  him  is  not  fuUy  es- 
tablished ;  and  the  responsibility  attaches 
in  virtue  of -the  seisin.    The  argument  of 
Baneefa  is,  that  actual  sale  cannot  operate 
with  resnect  to  what  is  not  in  realitya  fit 
subject  ot  it ;  and  as  a  Modabbir  or  Am- n  alid 
are  not  in  reality  fit  subjects  of  sale,  they 
are  therefore  considered  in  the  same  light 
with  a  Mokatib.    In  reply  to  what  the  two 
disciples  urge  it  may  be  observed,  that  an 
Am-Walid  or  Modabbir  are  not  included  in 
a  sale  for  the  sake  of  their  persons,  but  only 
in  order  that  the  effect  of  sale  mav  be  estab- 
lished with  respect  to  such  articles  as  may 
have  been  united  with  them  in  the  contract ; 
in  the  same  manner  as  where  nroperty  of 
tiie  purchaser  happens  to  be  involved  in  the 
contract ;— in  other  words,  if  a  person  pur- 
chase two  slaves  by  one  contract,  and  one  of 
those  slaves  happens  to  be  his  property,  such 
slave  is  nevertheless  included  in  the  con- 
tract,— not  indeed  for  the  sake  of  his  person, 
but  merely  in  order  that  the  effect  of  tne  sale 
may  extend  to  the  other  slave,  who  is  united 
witii  him  in  it. 

The  sale  is  null  offish  in  the  water, — The 
sale  of  fish  which  is  not  yet  caught  is  nuU, 
as  it  is  not  in  the  state  property. — In  the 
same  manner  also,  the  sale  of  a  fish  which 
the  vender  may  have  caught,  and  afterwards 
thrown  into  a  large  fountain  from  which  it 
cannot  be  taken  without  difficulty,  is  nuU, 
because  there  the  delivery  is  impracticable. 
(It  is  lawful,  however,  in  case  the  fountain 
be  so  small  as  to  admit  its  being  caught  with 
ease.)— If  fish  should  of  themselves  come 
into  a  fountain  without  the  proprietor's 
having  taken  any  means,  by  the  erection  of 
a  dam,  or  the  like,  to  prevent  their  egress, 
they  are  not  considered  as  property,  and  the 
sale  of  them  is  therefore  niuL 

Or  qf  a  bird  in  the  atr.— The  sale  of  a 
bird  in  the  air,  or  of  one  which  after  having 
been  caught  is  again  set  at  liberty,  is  null ; 
because  in  the  one  case  it  is  not  property, 
and  in  the  other  the  delivery  is  rendered 
impracticable. 

Or  of  a  fatus  in  the  u:omb  (or  its  off' 
spring). — The  sale  of  a  foetus  in  the  womb, 
or  of  the  ofGspring  of  that  foetus,  is  null ; 
because  the  prophet  has  prohibited  it;  and 
also,  because  there  is  a  probability  of  fraud, 


prhaps  void  of  milk,  and  full  of  wind ;  or, 
because  there  might  arise  a  contention  with 
respect  to  the  mode  of  extracting  the  milk ; 
or  because  it  might  happen  that  the  udder 
contained  more  milk  at  the  time  of  extract- 
ing it  than  at  the  time  of  sale;  and  hence 
there  might  be  implicated  in  the  sale  some- 
thing not  properly  the  subject  of  it. 

Or  of  hair  {or  wool)  upon  an  animal. — 
The  sale  of  wool  or  hair  growing  upon  an 
animal  is  null ;  because,  whilst  joinea  to  the 
animal,  it  is  considered  as  a  constituent  part 
of  it ;  and  also,  because  it  cannot  be  exactly 
cut  away  from  the  animal,  without  eitiier 
leaving  a  part  of  it  or  takinjgr  away  part  of 
the  skin,  since  it  is  not  practicable  to  pull  it 
out.  It  is,  moreover,  recorded  in  the  Kakl 
Saheeh,  that  **the  prophet  prohibited  the 
sale  of  wool  upon  the  animal,  of  milk  in  the 
udder,  and  of  butter  in  the  milk."*  It  is 
recorded  of  Aboo  Yoosaf,  that  he  admitted 
the  legality  of  the  sale  of  ^wing  wcol :  but 
to  this  the  above  tradition  is  an  answer. 

2Tie  sale  is  invalid  of  any  article  which 
cannot  he  separated  from  its  situation  with- 
out injury, --It  is  not  lawful  t  to  sell  a  piece 
of  wood  sustaining  a  weight,  such  as  a  pillar 
or  a  beam,  although  the  piece  of  wood  be 
specified  and  determinate.  Neither  is  it 
lawful  to  sell  a  yard  from  a  piece  of  doth 
which  is  sewed,  whether  the  parties  spediy 
that  the  yard  shall  be  out  ofiT  from  it  or 
not;  because  in  this  case  a  delivery  with- 
out injury  is  impracticable.  It  is  otherwise 
where  a  person  agrees  to  sell  ten  drams  (for 
instance)  from  an  ingot  of  silver,  for  these 
may  be  cut  oflT  from  the  ingot  without  injury 
to  it.  It  is  to  be  observed,  however,  that  if 
the  seller,  before  the  dissolution  of  the 
contract,  should  cut  off  the  yard  of  cloth,  or 
pull  away  and  separate  the  piece  of  wood, 
the  sale  in  that  case  becomes  complete,  since 
the  cause  of  its  invalidity  is  removed. 

Or  of  which  the  quality  or  existence  cannot 
he  ascertained, — It  is  otherwise  with  respect 
to  the  sale  of  the  kernels  of  dates,  because 
that  continues  null,  although  the  stones  be 
afterwards  opened  and  the  kernels  taken 
out ;  since  (contrary  to  the  ease  of  the  yard 
of  doth,  or  the  piece  of  wood)  the  existence 
of  them  was  originally  uncertain. 

It  is  not  lawful  for  a  game-catoher  to  sell 
'*  what  he  may  catch  at  one  pidl  of  his  net ;" 
because  the  subject  of  tiie  sale  is  uncertain ; 
and  also  because  the  puiduiaer  may  be  de- 
ceived, as  it  is  possible  that  none  may  be 
caught. 

Or  the  quantity  of  which  can  only  be 
judged  of  by  conjecture, — ^It  is  not  lawful  to 
sell  dates  growing  upon  a  tree  in  exchange 


inan  there  being  a  want  of  certainty  in  the  |  for  dates  which   have   been  plucked,    and 

which  are  computed,  from  oonjecture,  to  be 


Or  of  mUk  m  the  udder. — ^The  sale  of 
milk  in  the  udder  is  null ;  because  there  is 
a  imwnhiKty  of  fraud,  in  the  udder's  being 


c« 


ij  be  joined  with  other 


*  That  is,  before  it  has  been  extracted  by 
chuminff. 

t  By  the  phrase  "  it  is  not  lawful,"  is  here 
(and  in  the  tdllowing  ezamplee)  to  be  under- 
•tood,  "it  is  invalid?* 


Boox  Xn.— Chap.  V.] 

aqtul  in  point  of  meBsurement  to  those  that  tions   that 

tre  apon  the  tree.    This  apecice  of  Bale  is  ^haren" 

termed  Hozabiaat:*  and  has  been  prohibited  Neither 

be  the  prophet,  aa  well  as  the  sale  termed  because,  .  ^ 

Mohakila,  whiah  is  the  sole  of  wheat  in  the  chini;,  where  the  object  is  the  destruction  of 


iharers"— (that  is,   it   ie    common   to  ^). 
it  lawful  to  let  it  out  on  lease; 
not  permitted  to  farm  any- 


.  in  ezohange  for  a  li^e  ijuantity  of  wheat 
bf  fmnjeoture.     The  law  is  the  same  with 
'  to  the  sale  of  grai 


thoug'h  it  be  Ilie  property  of  the 
essor.  It  is  consecjuently  in  a  superior  deme 

.    .._.  -     1- -  inlawful  to  let  iu  leaae  an  article  of  wttioh 

^go   for   raisins.     Shafei    holds    these    che   property  is  oomnon  t«  all,   where  the 
to   be  lawful,    provided    they   be  not  i  object  ol  the  lessee  is  the  destruction  of  it^* 

j~4    •„    „     til-    n.~»„j.„~     Hn~  I      Of  ^y  })ggg  [ttttleia  in  a  hive,  or  aith  fA« 

"      ""  ■      sale    of_  bees   is   not    lawful 


(iplains  to  be  a  sale  of  dates  upon  a  tree, 

Drovided   the   quantity   be   less   than  Ave 

Wosks,   in  exdhaage  lor  a  quantity  which 

have  been  plucked,  and  which  are  similar,  in 

point  of  measurement,  aooordinic  to  oompa- 

tatioD.      Our    doctors,   on  the  other   hand,  .   .._ 

BcpUia  Oraya  in  its  literal  sense  to  mean  a    mitted.    The  reasoniuff  of  the 

fitti  and  the  natureof  itisthis.    A  person 


.  __  ._  place  of  ousb>dy,+  and  not 
wild;t  and  suoh  is  also  the  opinion  of 
Shafei ;  beoause  a  bee  is  an  animal  yielding 
ffood  i  and  as  we  are  permitted  by  the  L*w  to 
itnioy  the  )(iiod  which  that  oreatnre  yields,  it 
'-'' —  that  the  sale  of  the  animal  is  per- 
The  reasoninir  of  the  two  tllders 
that,   the  animal  beini^  of  an  offensire 


makes  a  gift  of  the  dates  of  his  orobard  to  ,  latuie,  the  sale  of  it  is  therefore  uDlatrful, 
uother,  who  thereupon  comes  and  enters  in  the  samu  manner  a^  in  the  case  of  wasps. 
the  orchard.     This  kitcs  disjf  ust  to  the  pro-  I  Besides,  the  good  is  derived  from  its   pro- 

Erietor,  as  his  family  reside  lu  the  orehard ;  \  iLuce,  not  from  its  substaaoe,  whence  no 
ut  beinjr,  at  the  same  time,  unwiJlinu  to  !  idvantaffe  can  ba  derived  from  it  until  the 
violate  his  agreement,  he  prohibits  the  other  i  honey  be  produced.    If,  however,  the  oomb 


1  quantity 

pulled  in  exchange  for  those  which  were  i 
growin);  in  the  orchard.  This  is  the  proper 
interpretation  of  the  traditional   saying  of 


dependant.     Ecorokhee   i 
ipiniun. 
Or  of  sift-wwrnu.— It  is  not  lawful  to  sell 


the    prophet,    quoted   by  Shafei;    and  this  I  «lk- worms,  according  to   Haneefo,  as  they 
mode  of  sale,  which  is  termed   Moojar,  is  I  ire  animals  of  an  offensive  nature.    Aboo 


valid  in  the 


opin 


1  of   Q 


doctors.     It  is    If  oosaf  Chinks  that  if  the  silk  have  appeared 


)t,  however,  in  reality  a  sale,  beoause  the    they  miy  then  lawfully  bo  sold,  as  a  depen- 

?ht  of   property   hod    not  vetted    in    the  i  iaat.     Uohummed  is  of  opinion  that  the  sale 

"      jf  lliom  is  lawful  in  any  case,  as  beinp  an 

miinal    whence    an    advantage  is  derived. 

Elaueefa  is  of  opinion,  also,  that  the  sale  of 

their  eggs  ia  unlawful.     The  two  disciples. 


right   --    r--^---,    —    -,.    -^    — 

donee,  on  account  of  his  not  havino;  made 
seisin  of  the  dates,  and  therefore  tne  dry 
dates  which  were  afterwards  given  to  him  is 
considered  aa  a  new  gift. 

Or  uthere  the  bargain  M  deiermiwd  hij  the 

(nirchHser  loiichinif  the  gnoda,  Sfc. — It  is  not 
awful  to  sell  goods  by  the  way  of  Molamtsa, 
Monazibee,  or  Alka  ilidgir ; — that  is.  the 
touch  ot  the  (rooda,  the  throwing  of  the 
goods ;  or  the  casting  of  a  stone  : — as  whore, 
for  instance,  a  person  havintr  exhibited  his 
goods  t«  another,  and  specihed  the  price,  the 
parties  asree  between  themselves  that  the 
contract  shall  bo  binding,  cither  on  the  pur- 
chaser's touchinjir  the  goods,  or  the  seller's 
throwing  them  towards  him,  or  the  nur- 
chaser's  costing  a  stone  at  them, 
modes  of  sale  wi  '  , 

ignorance;  bat  were  inhibited  by  the  pro. 

The  *ate  in  inraliil,  of  grass  upon  a 
num.— It  is  not  lawful  to  sell  grass 
on  a  common,  because  it  is  not  the 
of  the  seller ;  for  it  is  declared 


*  The  object  of  a  lease  is  usufruct,  cr  (in 
the  language  of  the  Uuaaulman  lawyers)  a 
destruction  of  the  produce  of  ijie  thing,  bnt 
act  of  the  thing  itself :  thus  if  a  person 
should  toke  a  lease  of  a  piece  of  ground,  or  a 
fruit  tree,  he  would  be  entitled  to  appro- 
priate to  himself  Che  produce  of  the  ground, 
whether  grain  or  grass,  or  the  fruit  that 
night  grow  upon  the  tree  :  but  ho  would 
the  days  of  I  have  no  riyht  to  use  the  ground  or  the  tree 
"~  ""  [the  immediate  subjects  of  the  lease)  so  aa  to 

occasion  any  destruction  of  their  substance. 
Hence  proceeds  the  illegality  of  a  ' 


he  property 
n  the  tradi- 


'    Properly,   a  sale  without  weight    or 
IS  a  camel's  burthen. 


I  would  be  entirely  useless,  ; 

lessee,  being  entitled  onlv  to  the  use  of  the 
produce  of  the  subject  or  the  lease,  would 
not  be  entitled  to  the  use  of  any  of  these 
which  are  themselves  the  immediate  subject 
of  the  lease. 

t  Such  as  a  hive,  or  bee-house. 

t  Literally,  "not  in  the  air.'' 
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Tht'  "filr  of  fnwf  piffctms  in  r/i//V/.— TuE  '  nn  aot  of  disrcspoct.     In  the  Zfihir-Itawaytt 

Niilr  of  I'i'.'i <T'S,  of  wl  irli  tijf  iiiim>«  r  in  nwrr-  tlwre  is  n  di>tiriotion  Ix  tw»f-n  tin-  milk  o!  a 
t:iiiit  iK  mill  tl.i- liilixi  ly  p:»' tic.iMr,  \>  I:iw-  frnKile  slav<.'  sind  a  \uv  w  man.  Jt  is  n- 
Ihl,  as  in  -K«  li  rip  hii;-t;;i.«.i  >  tin  y  lonhlitut';  lati  d,  iM^  nn  opinion  of  Asoo  ^'oo>af,  tlial  tlio 
]>i«.]-riy.  s:]l«;  i.f  tin  milk  of  a  fciii;il»-  slavr  is  lawti.l, 

'I  hr  >f'/i  #  /■  nn  #/'.■">■''#'/  ^^tirv  is  inrnli»l  hi  i  ail-'-  tin-  >\i\v  of  tUf  5r!ave  htTstlf  is  laW- 
\}iH't^ih>  I"  in  tlr  htin'!>  'f  ti,  jinn /m-rr).  ful.  'Hit-  an>wtr  to  tl.i-*  is  that  the  saK  of 
-  Ir  i-  I.  1  :.i\\:'il  t.»  *•  -1  ::ii  :.f..-|t,j.i;,  ij  ^hivi-,  tht-  ffii.alc*  is  liyal,  li».iai;M.-  of  tht;  i^ondaL't-, 
l"<aust  tl.'  ]i"])l.'t  h -I  ii'liilit'd  tills;  whii-h  i.s  a  <juality  n!  !i..r  HTSDn;  but  tui-h 
Mi'l  al- .  ]■•'■:. ii-i-  tl.'-  i!iii\iiy  is  iiiij  nnti-  ■luality  d'-ts  not  r  latt- i-i  tin.*  imlk  ;  iht-  ont* 
«:il!r.  1*".  hiwi.\«T.  tl.»-  ]ii.ii  li:i*<;r  i-hi'uM  htir.ir  alixi.',  and  thi- uth*.  r  di.ad. 
d«il::ro  ilat '*thf  li;i:i-i\-  i-  in  his  !"-*'>-  Or  thv  hn'fittis  nf  a  //'•#/.— The  salo  of  the 
>i"ii."tl.'  ^:.li  i-*  l■.i^vful,  !■«  (•  .i:s«  tl;»- •.1,-tfuh.  hri>tlc's  of  a  \\v*:  is  unlawful,  bL-cause  the 
t'W  ^\lli^l.  tl..  iTi  hil'iti  n  i^  !•  un-lid  i>  in  this  aniriial  is  tss«ntially  tilth,  and  btcaus^*  the 
i  :!s».-  n  ni'  \i  li.— It  i-  tn  l-i  *A  ?■  r\i  d  tl.at  if  txju.juit.*  of  this  arln-K'  tt)  >alc  is  a  decree  of 
il.c  pir.  h..-r.  in  tl.i-  ii.-t:inr«-.  -h'.uM  have  p.-pct.  whiili  is  npmhatid  and  forbidden. 
diihind.  li:'ii  win.' -H"  >,  \\\.'.X  *' h«.-  h:id  it  is  hiwtul,  liowivcr,  t«)  apply  it  to  usr, 
tnk*  n  J '  --i  ^~i'  n  •.!  tl.is  -;{ «ve  \\\\h  ir.Ti  nt  to  hu«  h  as  stitrhinir  hathiT.  for  insfanee,  in  tht- 
r«-t»i«-  1  ;i:i  1"  hi•»o^^nLr."  ).»  i-  i;«jt  1;'M,  on  r<x>ni  of  a  nL-edie,  us  this  is  warranted  by 
tin-  (iii-K-i'Ti  <'t   thf  ci'i-trii !.  to  h«  II  nir   nte«  ssity. 

M  ist  il  itf  liiiii  in  \iitU(  th»  !•  i-r  ;  1  •  •  au-i-  th*-  OiUK«Tic»y.— It  would  apTn-ar  that  the  sah- 
Inrmi  r  >•  i~in,  1 1  ii:L'  in  tic  r.:iTi:ii  nt  a  Tru*.t,  of  it  is  wairanti-d  from  necessity,  in  the  same 
r:irn' t  -*  ii.-i  in  tl:'-  i«  -iii  •  1  ihit  nja^ii.  ^n  manner  as  tin*  use  of  it. 
;u  ii'i;r.t  -r  '  i:t«  l,a-' .  1:,  i-n  tl.i  <»thi  r  haLd,  liKPLY.— 'ihrn-  is  no  ntcessity  for  the  sale 
li  sh'M.l  ;  ].;  \'  ii.j.'li-  i.'i  '•ijrh  «!•  »l:ii:ititn,  in  of  it,  sin<-e  any  quantity  of  it 'may  be  had 
that  •■.!>•  1.'  i-  li«  Id  ti#  I.I  !»ii-id  i»l  tlu-  >la».-.  gratuitously  and  without  purchase. — It  is 
in  xirtu*  «;!  tin  -ah-,  in.ii.Mliiit*  ly  on  the  to  |>t:  observed  tliat  IiolV  bristles  falling? 
<i»n«  lijsi"ii  "I  till-  iiiiti:iit  ;  Im  raiiM-  the  into  a  litth'  WiitiT*  nnders  it  inipuns  ac- 
fi»rm«  r  .- i  in,  hi  in:r  in  tin  i.atun-  of  an  c-rdin?  to  Aboo  ViKisaf. — Mohamnud  is  of  a 
usur]):ilinii,  may  th*  n  \'**t*-  stand  in  thi-  nKim  (iiti'i-ri  nt  opinion,  l>eeausi-  the  h^ulity  of  the 
of  a  M  i  in  ti»r  ^ill^■ ;  for  boih  an-  tin-  sann-  in  n>e  of  the  article  in  (lUe^tion  i^  (according 
<iri(t,as  liny  both  Mjnaily  in^iun-  n>|onsi-  to  him)  an  ar.Lnimcnt  uf  its  purity.  AW 
bility.  if  the  slave  'liould  have  elopi  d  ti»  Voosaf,  ou  the  other  hand,  argues  that  the 
some  other  pi  t>i.n,  anrl  tlie  ]iiii{haser  say  to  h  trality  of  the  use  of  it  is  foundt^  on 
the  priipiiitor,  "m-H  nn- your  s-lave  who  has  neiissity,  and  not  on  its  purity;  and  there 
run  :iway  to  Mieh  an  one."  and  the  stlhr  exists  no  necessity  in  the  case  of  iU*  lalliu}? 
ai  r-oidint'ly  a"ne,   tlie   s:ile  is  in  tbat  eas<;    into  water. 

also   unlaM  ful,    hi  en  use  of  thi'  ini])raetiea-  j      Or  human  Af//r.— Tin:  sale  of  human  hnir 
hilify  of  the  iMjvery.  ;  is  unlawtul,  in  the  same  manner  as  is  the 

AUhniiiih  thr  isilirr  tihtnitij  tifft'nmrth  rr-  u<e  of  it ;  Ucausi',  beine  a  ]>att  of  tin-  human 
rtitrr  tnul  ihllrfr  hint  tn  ihv  jmrrhaarr. — Ik  biKly,  it  is  necessary  to  preserve  it  troni  the 
a  pirson,  hrnin.L'  soM  a  fuL'ilive  slave,  should  di>vM'aee  to  which  an  ex]M>8ure  of  it  to  sale 
jiItiT  tlie  s:i|e  neover  him,  and  deliver  him  necessarily  subjeets  it.  It  is  moreover  re - 
to  the  mirehaser,  the  sale  is  neveitheh.ss  corded,  in  the  iIadii'S-ShartH»f,  that  •^God 
unla\\fnl,  bcjause  it  was  ori;:inally  null,  in;denounctd  a  curw*  upon  a  Wasila  and  a 
the  same  niann<  r  as  if  it  had  related  to  a  I  Moost wasila."— (The  lirst  of  these  is  a 
bird  in  the  air.  It  is  rccirded,  as  an  o]iinion  I  woman  wlujse  employment  it  is  to  unite  the 
of  I  laneefa,  that  the  sale  in  this  case  is  valid,  i  shorn  hair  of   one  woman  to  the  head  <»f 

Srovided  it  was  not  uniione  previous  to  the  I  another,  to  make  her  hair  appear  long: ;  and 
elivery,  because  it  was  fotinded^  on  pro-  I  the  second  means  the  woman  to  whose  head 
pcrty,  and  there  was  no  bar  to  its  eifect  |  such  hair  is  united.)  liesides,  as  it  has  been 
e.\eent  tlie  im]>racticability  of  the  delivery,  |  allo>v(.(l  to  women  to  increase  their  locks  by 
^'hion  is  removed  by  the  recoviry  of  the  I  meons  of  the  wool  of  a  camel,  it  may  thence 
slave  (and  stich  is  also  related  as  the  opinion  |  he  inferred  that  the  use  of  human  hair  is 
of  Mohammed) ;— in  the  same  manner  as  if  unlawful. 

a  slave,  after  liaving*  been  sold,  should  run  Or  ufitlresscd  ht'tics, — The  sale  of  the  hides 
away  previous  to  the  seisin  of  the  purchaser,  of  animals  is  not  lawful  until  they  be 
in  which  case,  if  the  seller  should  afterwards  ;  dressed,  because  the  use  of  them,  until 
moover  him,  and  deliver  him  to  the  pur- ;  then,  is  prohibited  in  the  traditions  of  tlu- 


chasiT,  the  sale  is  hindin^i  provided  it  was 
not  dissolved  in  the  interval. 

The  »ale  ts  inrti/id,  of  ti  immanR  milk. — 


Srophet.      It    is    lawful,  however,   to   sell 
ri'ssed  hides. 
lUit  animal  Huhstancrs  t^  all  deseriptinns 


TlIK  sale  of  a  woman^s  milk  is  unlawful. :  (cj*c<7*//w//  tltoKp  of  wvn  or  hotja)  mat/  In- 
although  it  be  in  a  vessel.  Shafei  is  of  eilhrr  solti  or  vonrvrfvd  io  ust'.-^lt  is  Yer- 
opiniun  that  if  it  be  in  a  vessel  the  sale  of  it  initted  either  to  sell  or   apply  to    use  the 


opinion 

la  lawful,  liecaiise  it  is  a  pure  beverage.  The 
ar|ni>n^*nt  (»f  our  doctors  is  that,  as  beinf? 
part  of  a  human  creature,  it  ought  to  be 
rutpMtad  I  and  the  exposure  of  it  to  salo  is 


*  By  a  little  water  (say  the  commentators) 
is  here  meant  such  a  quantity  as  may  be 
contained  in  a  cup  or  other  vessel. 
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bones,  sinews,  wool,  horns,  or  hair,  of  all 
animals  which  are  dead,  exceptin;?  those  of 
men  and  hogs.  The  reason  or  this  is  that 
these  articles  are  pure,  and  are  not  con- 
sidered as  carrion  :  besides,  death  does  not 
affect  them  as  it  does  the  animal,  as  these 
articles  are  not  nossessed  of  life.— It  is  to  be 
observed  that  Mohammed,  considering  an 
elephant  as  essential  tilth,  like  a  hog-,  holds 
the  sale  of  it  to  be  unlawi'ul : — but  the  two 
disciples,  considerinf^  it  in  the  nature  of  a 
wild  animal,  repr&rd  the  sale  of  it,  or  of  the 
bones  of  it,  as  lawful. 

A  right  cannot  be  sold,  unless  it  involve 
jtrojH'rti/. — If  in  a  house,  of  which  the 
upper  and  under  apartments  belong  to 
d liferent  persons,  the  whole,  or  the  upper 
fttory  onl^t  should  fall  down,  in  that  case 
the  proprietor  of  the  upper  story  is  not  per- 
mitted to  sell  his  right  (namely,  the  right  of 
building  another  upper  story),  because  this, 
as  being  only  a  right,  is  not  property. 

Objkctiox.— It  would  hence  appear  that 
the  sale  of  a  right  to  water  *  (that  is,  of  a 
share  in  water  used  in  tillage)  is  not  lawful, 
as  it  is  not  the  seller's  property,  but  merelj 
his  right ;  whereas  such  a  sale  is  allowed,  if 
made  along  with  .the  land,  according  to  all 
authorities;  and  according  to  one  tradition 
(which  has  been  adopted  by  the  Sheikhs  of 
Balkh)  the  sale  of  the  right  to  water  by 
itself  is  lawful. 

•  Kkply. — The  sale  of  a  right  to  water  is 
valid,  because  the  term  Shirb  means  a  share 
in  water ;  and  that  is  an  existent  article,  and 
in  the  nature  of  property ;— whence  it  is 
that  if  a  person,  in  a  case  where  it  is  enjoyed 
by  rotation,  should  destroy  it  during  the 
tirm  of  his  rijfht,  he  is  responsible  for  the 
value  of  it ; — and  also,  that,  when  it  is  sold 
ulong  with  the  ground,  a  part  of  the  price  is 
opposed  to  the  right  to  water. 

Anything  mat/  he  sold  tchich  admits  of  a 
-precise  ascertainment:  hut  not  otherwise, 
—  If  a  person  bestow  or  sell  a  road  t 
it  is  lawful :  but  neither  the  sale  nor  the 
gift  of  a  water-course  is  valid.  These  cases 
admit  of  two  suppositions. — I.  The  sale  may 
be  of  the  absolute  right  to  the  road  or  water- 
course, witliout  detining  the  length  or 
breadth  of  either.— 11.  It  may  be  of  the 
ri^'ht  of  passing  upon  the  road,  or  receiving 
the  benetit  of  the  water.J— I'pon  the  first 
supposition,  the  ditterence  bttween  the  two 
eases  is  that  the  road  is  certain  and  ascer- 
tained, because  the  kno\\Ti  breadth  of  it  is 
equal  to  that  of  a  door-way: — but  in  the 
case   of    a   water-course    there    is    an  un- 

•  Arab.  Shirb.— This  term  properly  signi- 
fies draw-wells  dug  for  the  purpose  of  water- 
ing lands,  and  the  ripht  to  the  use  of  which 
is  transferable,  in  the  same  manner  as  any 
other  property. 

t  By  a  road  is  here  meant  a  lane  or 
narrow  passage  leading  into  a  street  or  high- 
road. 

X  Literally,  causing  the  water  to  run  (by 
opening  a  sluice,  or  so  forth). 


certainty,  because  it  is  not  known  how  much 
ground  the  water  covers. — Upon  the  second 
supposition,  there  are  two  traditions  with 
respect  to  a  sale  of  a  right  of  passage  on  thb 
road  : — according  to  one  tra(lition  the  sale 
is  lawful ;  and  according  to  another  it  is 
invalid. — The  difference  between  the  sale  of 
a  right  of  passage  on  the  road,  and  a  right 
of  benetit  from  the  water  (as  inferred  from 
the  first  tradition),  is  that  a  right  of  passage 
is  a  point  which  admits  of  being  precisely 
asc^jrtained,  as  it  irf  connected  with  a  known 
object,  namely,  the  road  ;  whereas  the  right 
of  benefit  from  the  water  is  of  a  nature 
which  cannot  admit  of  being  precisely  ascer- 
tained,— and  this,  whether  the  water  be 
conveyed  in  a  trough  supported  upon  a 
wooden  frame,  or  in  a  trench  cut  in  the 
ground. 

A  deception  with  respect  to  the  sex  invali- 
dates the  sale  in  slaves,  but  not  in  brutes, — If 
a  person  sell  a  slave  as  a  female,  who  after- 
wards proves  to  be  a  male,  in  that  case  the 
sale  is  utterly  null. — It  is  otherwise  where  a 
person  sells  a  goat  (for  instance)  as  a  m^e, 
and  it  afterwards  proves  to  be  a  female  ;  for 
in  that  case  the  contract  of  sale  is  complete  : 
the  purchaser,  however,  has  the  option  of 
keeping  the  animal,  or  rejecting  it.  The 
difference  between  these  two  cases  is  founded 
on  this  general  rule, — that  wherever  denomi- 
nation and  pointed  reference  are  united,  by 
the  seller  pointing  to  the  subject  of  the  sale, 
and  mentioning  its  name  (as  if  a  person 
should  say,  **  I  have  sold  this  goat,  for  in- 
stance),— in  this  case,  if  the  article  referred 
to  prove  essentially  different  from  what  was 
mentioned,  the  sale  is  supposed  to  relate  to 
the  article  named ;  and  therefore  if  the 
article  referred  to  prove  of  a  different  species 
from  what  was  named,  the  sale  is  null.— If, 
on  the  other  hand,  the  article  referred  to 
prove  of  the  same  species  with  the  article 
named,  but  of  a  different  quality,  in  this 
case  the  sale  relates  to  the  article  referred 
to ;  and  where  the  article  referred  to  is 
found,  the  sale  is  complete :  the  purchaser, 
however,  has  in  this  instance  an  opti(m,  be- 
cause of  the  quality  mentioned  not  existing 
in  the  article ; — as  where,  for  instance,  a 
person  sells  a  slave  as  a  baker,  and  he  proves 
to  be  a  scribe. — Now  it  is  to  be  observed  that 
a  male  and  a  female  slave  are  not  of  the 
same,  but  of  two  different  sexes,  which  is 
accounted,  in  this  instance,  as  equivalent  to 
being  of  different  species,  because  of  their 
different  ust^s;  whereas  in  goats  the  object 
for  purchase  (namely,  to  eat  their  flesh),  is 
the  same,  with  respect  both  to  the  male  and 
the  female,  and  therefore  they  are  not  held  to 
be  of  two  different  species. — It  is  proper  to 
remark,  in  this  place,  that,  amongst  lawyers, 
the  unity  or  difference  of  the  object,  and 
not  the  unity  or  diff'erence  of  the  essence, 
determines  the  unity  or  difference  of  the 
species.  Thus  \'inegar  of  the  grape  is  held 
to  be  of  a  different  species  from  the  sweet 
juice  of  the  grape. 

A  re-sale  to  the  seller^  for  a  sum  short  of 
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the  original  price,  before  payment  of  that 
price,  18  invalid. — If  a  person  purcnase  a 
female  slave  for  a  thousand  dirms,  stipulat- 
ing either  a  future  or  immediate  pajrment. 
and  having  taken  possession  of  her,  should 
sell  her  to  the  person  from  whom  he  had  pur- 
chased her,  for  five  hundred  dirms,  previous 
to  his  having  made  payment  of  the  thousand 
dirms,  this  second  sale  is  invalid.  Shafei  is 
of  opinion  that  as  the  right  of  property  in  the 
slave  had  vested  in  the  purchaser,  because  of 
his  having  taken  possession  of  her,  such  sale, 
on  the  part  of  the  purchaser  to  the  seller,  is 
valid,  in  the  same  manner  as  it  would  have 
been  valid  to  any  other  person, — or  as  it 
woidd  have  been  valid  to  the  seller  in  case 
the  second  price  had  been  equal  to  or  greater 
than  the  first, — or  in  case  it  had  been  in 
exchange  for  other  goods,  although  these 
shoidd  have  been  of  a  less  value. — The 
arguments  of  our  doctors  are, — First,  a 
tradition  that  Ayeesha,  having  heard  of  a 
woman  who,  having  purchased  a  female 
slave  from  Zeyd  lUn  Kakim  for  eight  hun- 
dred dirms,  had  afterwards  sold  her  to  the 
said  Zeyd  for  six  hundred  dirms,  spoke  to 
her  thus :  '*  This  purchase  and  sale  on  ^rour 
part  is  bad;  inform  Zeyd,  that  certainly 
God  will  render  null  his  pilgrimages  and 
enterprises  achieved  along  with  the  prophet 
unless  he  repent  of  such  conduct."— ^^bcond- 
LY,  if  the  sale  in  question  be  valid,  it  fol- 
lows that  the  first  seller  remains  indebted  to 
the  purchaser  for  five  hundred  dirms,  and 
the  purchaser  to  him  for  one  thousand  dirms. 
Now  if  their  account  should  be  balanced, 
and  five  hundred  dirms  be  struck  off  from 
the  debt  of  the  purchaser,  in  liquidation  of 
his  claim  upon  the  seller,  there  remains  five 
hundred  due  by  the  purchaser,  for  which  he 
has  received  no  return,  and  this  is  unlawful. 
It  is  otherwise  where  the  seller,  in  the 
second  sale,  gives  the  purchaser  goods  in 
return;  because  there  the  difference  is  not 
obvious ;  being  apparent  only  with  respect 
to  articles  of  the  same  kind. 

But  the  contract  is  not  invalid  with  respect 
to  any  other  subject  which  may  he  Joined  to 
the  original  in  the  re-sale, — If  a  person, 
having  purchased  a  female  slave  for  five 
hundred  dirms,  and  taken  possession  of  her. 
should  afterwards,  before  he  had  dischargea 
the  price,  sell  her,  in  conjunction  with  an- 
other, for  five  hundred  dirms,  to  the  person 
from  whom  he  had  purchased  her,  in  that 
oase  the  sale  is  valid  with  respect  to  the 
female  slave  whom  he  had  not  formerly  pur- 
chased from  that  person,  but  null  with  re- 
spect to  the  other.  The  reason  of  this  is 
that,  as  a  part  of  the  price  is  necessarily  op- 
posed to  the  new  slave,  it  follows  that  he 
purchases  a  slave,  and  sells  her  again  to  the 
same  person  for  a  less  price  than  he  had  pur- 
ohasea  her  for,  which  is  not  lawful,  as  has 
been  already  shewn. — No  such  reason  of 
illogality,  however,  existing  with  regard  to 
the  sale  of  the  other  slave,  it  is  therefore 


id,  in  a  price  proportioned  to  her  value. 
OBJlcnioir. — It  would  appear  that  the  sale 


of  the  other  slave  is  also  invalid,  because 
the  person  has  sold  both  by  one  contract, 
and  as  the  sale  of  the  one  is  invalid,  it  would 
follow  that  the  sale  of  the  other  is  also  in- 
valid (according  to  the  tenets  of  Haneefa), 
in  the  same  manner  as  where  a  freeman  and 
a  slave  are  sold  by  one  contract,  the  sale  of 
the  slave  being  in  that  case  invalid  as  well 
as  that  of  the  freeman. 

Reply. — The  sale  of  the  other  slave  is 
valid ;  and  the  invalidity  of  sale  with  re- 
spect to  one  does  not  affect  the  sale  of  the 
other;  because  the  invalidity,  in  this  in- 
stance, is  weak,  as  there  is  a  difference  of 
opinion  regarding  it  amongst  our  doctors ; 
and  also,  because  it  is  founded  on  a  suspicion 
of  usury,  the  effect  of  which  suspicion  cannot 
extend  beyond  the  subject  of  suspicion, 
namely,  the  first  slave. 

The  stipulation  of  a  specific  tare  invali- 
dates a  sale, — If  a  person  purchase  oil,  on 
this  condition,  that  it  be  weighed  with  the 
vessel  in  which  it  is  contained,  and  that  a 
deduction  of  fifty  ratls  shall  be  made  on 
account  of  the  weight  of  the  vessel,  such 
sale  is  not  valid ;  whereas,  if  the  condition 
be,  in  general  terms,  that  "a  deduction  shall 
be  maae  for  the  weight  of  the  vessel,*'  it  is 
valid ;— because  the  former  condition  is  not 
essential  to  the  contract,  whereas  the  latter 
is  essential. 

Case  of  a  dispute  concerning  the  tare  of  a 
vessel  which  contained  the  commodity , — If  a* 
person,  having  purchased  oil  in  a  leathern 
hag,  should  carry  it  away  with  him,  and 
afterwards  return  a  bag  to  the  seller  weigh- 
ing ten  ratls,  and  the  seller  tssert  that  **  this 
is  not  the  bag  he  had  carried  away  with  him, 
as  that  only  weighed  five  ratls;"  in  this 
case  the  averment  of  the  purchaser  is  to  be 
credited,  whether  the  question  of  disagree- 
ment be  considered  as  relating  to  the  bag 
being  different, — or  to  the  consequent  dif- 
ference it  creates  with  respect  to  the  quantity 
of  oil ;  because,  if  the  difference  oe  con- 
sidered as  relating  to  the  identity  of  the  bag 
of  which  the  purchaser  had  taken  possession, 
his  assertion  must  be  credited,  since  the 
word  of  the  possessor  is  to  be  credited, 
whether  he  be  responsible  for  the  article  (as 
in  the  case  of  an  usurper)  or  merely  a  con- 
fident (as  in  the  case  of  a  trustee) ; — or  if,  on 
the  other  hand,  the  difference  be  considered 
as  relating  to  the  quantity  of  oil,  this  re- 
solves itself  into  a  difference  with  respect  to 
the  amount  of  the  price,  the  seller  claiming 
more,  and  the  purchaser  acknowledging  less: 
the  purchaser  is  therefore  the  defendant; 
and  the  assertion  of  a  defendant,  upon  oath, 
must  be  credited. 

A  Mussulman  may  commission  a  Christian 
to  sell  or  purchase  unlawful  articles  on  his 
account ;  and  such  sale  or  purchase,  made  by 
the  agent,  is  valid, — If  a  Mussulman  desire  a 
Christian  either  to  purchase  or  sell  wine  or 
a  hog  on  his  account,  and  the  Christian  act 
accordingly,  in  that  case  (according  to 
Haneefa)  such  sale  or  purchase  is  valid : 
but  an  order  of  a  Mussulman  to  this  effect 
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beiog  Id  the  highest  deme  abominable,  he 
is  therefore  enjoined  (where  it  rebpects  the 
sale  of  those  articles)  to  devote  the  price 
obtained  for  them  to  the  poor.— The  two 
disciples  maintain  that  the  purchase  or  sale 
of  wine  or  a  hog  by  a  Christian,  on  account 
of  a  Mussulman,  is  invalid  (and  the  same 
differenoe  of  opinion  also  obtains  with  re- 
spect to  the  case  of  a  Mohrim  appointing  an 
agent  for  the  sale  of  the  game  ne  mav  have 
caught,  when  it  became  nnlawfol  for  nim  to 
make  such  sale).  The  argument  of  the  two 
disciples  is  that  the  constituent,  as  not 
having  himself  the  power  of  selling  or  pur- 
chasing '  these  articles^  cannot  or  conse- 
quence invest  others  with  such  power;  be- 
sides, as  all  the  acts  of  an  agent  revert  to 
the  constituent  on  whose  behalf  thi-y  are 
performed,  it  is  therefore  the  same  as  if  the 
Mussulman  were  himself  to  sell  or  purchase 
these  articles,  which  would  be  illegal.  Ihe 
argument  of  Haneefa  is  that  the  contractor 
(that  is,  the  purchaser  or  the  seller)  is,  in 
this  instance,  no  other  than  the  agent ;  for 
this  reason,  that  he  is  fully  empowered  to 
perform  these  acts:  the  reverting,  more- 
over, of  the  property  to  the  constituent  is  a 
necessary  and  unavoidable  effect,  and  there- 
fore is  not  prevented  by  his  Islam  ;— in  the 
same  manner  as  the  articles  in  question  may 
descend  to  a  Idussulman  by  inneritance  (in 
other  words,  if  a  Christian,  whose  heir  is  a 
Mussulman,  should  himself  embrace  the 
religion  of  Islam,  and  afterwards  die,  before 
releasing  his  hog,  or  converting  his  liquor 
into  vinegar,  in  that  case  they  would  descend 
to  his  Mussulman  heir^.  It  is  to  be  observed, 
however,  that  althougn  Haneefa  admits  the 
validity  of  the  purchase  of  these  articles  by 
a  Christian  agent,  on  behalf  of  a  Mussulman, 
still  he  holds  it  incumbent  on  the  Mussul- 
man to  convert  the  liquor  into  vinegar,  and 
to  set  free  the  hog. 

A  sale  is  rendered  invalid  by  the  insertion 
of  any  condition  advantageous  to  either 
party t  or  repugnant  to  the  requisites  of  the 
contract :  or  which  may  occasion  contention^ 
hy  involving  an  advantage  to  the  subject  of 
tne  sale. — If  a  person  sell  a  male  slave,  on 
condition  that  uie  purchaser  shall  emanci- 
pate him,  or  make  him  a  Modabbir,  or  a 
Mokatib  ;  or  if  a  person  sell  a  female  slave, 
on  condition  that  the  purchaser  shall  make 
her  an  Am-WaHd.  such  sale  is  invalid; 
because  this  is  a  sale  suspended  on  a  condi- 
tion ;  and  such  sales  are  condemned  by  the 
prophet.  The  rule,  in  this  particular,  is 
founded  on  a  tenet  of  our  doctors,  that  the 
insertion  of  any  condition  which  is  a  neces- 
sary result  of  the  contract  (such  as  where 
the  seller  bargains  that  "  the  purchaser  shall 
become  proprietor  of  the  article  sold"),  can 
no  way  affect  the  validity  of  the  conti'act, 
since  that  would  be  established  independent 
of  any  stipulation ;  and,  on  the  other  hand, 
that  tne  insertion  of  any  condition  which  is 
not  a  necessary  result  of  the  contract,  and 
in  which  there  is  an  advantage  either  to  the 
buyer  or  the  seller,  or  to  the  subject  of  the 


sale,  if  capable  of  enjoying  an  advantage 
(such  as  where  the  seller  bargains  that  **  the 
purchaser  shall  emancipate  the  slave  he  sells 
to  him"),  renders  the  contract  invalid ;  be- 
cause an  additional  and  extraneous  act  is, 
in  this  instance,  required  from  the  purchaser, 
without  stipulating  a  recompence  to  him, 
and  which  of  consequence  is  of  an  usurious 
nature ;  and  also,  because  as  there  is  an  ad- 
vantage in  this  condition  to  the  subject  of  the 
sale,  who  is  capable  of  claiming  it,  it  follows 
that  a  contention  must  necessarOy  ensue, 
and  hence  the  object  of  sale  (namely,  the 
prevention  of  strife)  is  frustrated.  Condi- 
tions of  this  nature  are  therefore  unlawful, 
excepting  where  custom  and  precedent  pre- 
vail over  analogy ;  as  where  a  person  pur- 
chases unscwed  shoes  on  condition  of^the 
seller's  sewing,  or  causing  them  to  be  sewed 
for  him.  The  insertion,  on  the  other  hand, 
of  any  condition  which  is  not  a  necessary 
result  of  the  contract,  and  which,  moreover, 
is  not  attended  with  advantage  to  any  par- 
ticular person,  does  not  invalidate  the  con- 
tract. An  example  of  this  occurs  where  a 
person  sells  an  animal,  on  condition  that 
'*  the  purchaser  shall  sell  it  again ;"  which 
condition  is  lawful,  because  there  is  no  par- 
ticular person  whose  right  it  is  to  claim  the 
performance  of  it  (since  the  animal  is  in- 
capable of  so  doing),  and  hence  neither 
usury  nor  strife  can  attend  such  a  stipula- 
tion. Kow,  haying  explained  the  tenets  of 
our  doctors,  it  is  proper  to  remark  that  the 
conditions  recited  in  the  cases  in  question 
are  repugnant  to  the  nature  of  the  contract, 
as  they  tend  to  deprive  the  purchaser  of 
every  right  to  whicn  the  sale  entitles  him ; 
and  they  also  involve  an  advantage  to  the 
subject  of  the  sale,  who  is  capable  of 
claiming  it:  they  therefore  invalidate  the 
contract.  Shafei  dissents  from  our  doctors, 
as  he  holds  the  sale  of  a  slave,  on  condition 
of  his  emancipation,  to  be  valid. 

But  such  sale  recovers  its  validity^  by  the 
purchaser  performing  the  condition  with  the 
article  purchased, — If  a  person  should  eman- 
cipate a  slave  whom  he  had  purchased  on 
that  condition,  then  the  sale,  wnich,  because 
of  such  condition,  was  previously  illegal,  be- 
comes valid,  according  to  Haneefa;  and  the 
purchaser  is  responsible  to  the  seller  for  the 
price.  The  two  disciples  are  of  opinion 
that  the  emancipation  does  not  render  the 
sale  valid ;  and  that  therefore  the  payment 
of  the  value,  and  not  of  the  price,  is  incum- 
bent on  the  purchaser ;  because,  as  the  sale 
was  originally  invalid,  in  consequence  of  the 
condition,  it  cannot  afterwards  be  rendered 
valid  by  means  of  the  emancipation,  any 
more  than  by  the  purchaser's  murdering  or 
selling  the  slave.  The  reasoning  of  Haneefa 
is,  that  although  the  condition  of  emanci- 
pating the  slave  be  not,  in  itself,  agree- 
able to  the  requisites  of  a  contract  of  sale 
(as  was  before  explained),  still  it  is  so  in 
effect;  because  it  completes  the  right  of 
property  on  the  part  of  i^e  purchaser ;  and 
a  thing  becomes  establi^ed  and  confrmed 
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by  it«  completion ;   whence  it 
emancipation  of  a  purchased  iliiTe  is  no  bar  ,  fi 
to  a  right  of  compcn»atioD  from  the  eeller  i  d 
in  case  of  a  defect. 

Sale  i]  rendered  incalid,  by  a  reservation  ;, 
of  any  adcantage  to  the  teller  from  the  il 
arliele  told, — If  a  person  sell  a  slave,  on 
condition  that  "  he  shall  sen-e  him  for  the 
apace  of  two  months  after  the  sale  ;"  or  a 
house,  on  condition  that  "  he  shall  reside  in 
it  for  the  space  of  two  months  after  the  sale ; '' 
or,  it  a  person  sell  any  other  arlicle,  on  con- 
dition of  the  pnrcbaser'i  lending  him  a 
dirm  (for  instance),  or  raftkinK  him  some 
present,  the  sole  so  suspendtid  on  any  of 
these  conditions  is  invalid :— Fikbt,  because 
these  conditions  are  not  aereeablo  to  the 
\  sale,  and  are  attended  with 


raUd  0 


.  _,  ^  condition  which  impllealei  the  »»h- 
til  nf  another  contract. — \y  a  person  purchase 
■Idih,  on  condition  that  the  seller  sew  it  into 
h-'  form  of  a  7cst  on  hi»  acconnt,  the  sale  is 
n  such  case  invalid;  since  this  condition, 
i>-^sidea  beinjf  attended  with  an  advantage  to 
ihi'  purchaser, is  not  arequisiteof  the  con- 
Irnct  of  sate.  Moreover,  this  necessarily 
MiTiposes  the  implication  of  terms  of  two 
lift'erent  oontraote;  that  is,  either  of  sale 
liul  loan,  or  of  sale  and  hire. 

irson  purchase  one  shoe  from  another, 
that  the  seller  prepare  a  fellow 


advantage  to  the  seller  ;  SEcnsDLr,  because  ■  („  them,  for  the  purpose  of  tyinp  them,  the 
the  prophet  has  prohibited  a  sale  on  condi-  ^file  in  either  case  is  invalid. — (The  compiler 
tion  of  a  loon:    and.  Thirdly,  because,  U   ,,t  the  Hedaya  remarks  that  this  is  according 


any  diminution  bo  made  in  the  price, 
account  of  the  services  of  the  slave,  or  toe 
residence  in  the  house,  it  follows  that  a  con- 
tract of  rent  is  interwoven  in  that  of  sale ;  or 
if,  on  the  other  hand,  no  diminution  be  made 
in  the  price  on  these  accountu,  it  follows 
that  a  deed  of  loan  is  interwoven  in  the 
sale ;  and  both  of  these  are  illegal. 

Or,  by  the  stipulation  of  a  delay  in  the 
delirery  of  it.~-lv  a  person  sell  goods  on 
condition  of  his  being  permitted  to  suspend 
the  delivery  for  a  montn,  the  sale  is  in  such 


eitant  and  specific 

The  reason  of  this  is  that  a  suspension  in 
point  of  time  has  been  ordained  by  the  law, 
merely  for  the  purpose  of  ease,  and  ia  there, 
fore  only  applicable  to  a  debt,  in  order  thai 
the  debtor  may  have  time  to  collect  the  sum 


within  the  prescribed  period  and  pay  it  r,{  the  pilgrims,  or, 
accordingly ;  but  with  respect  to  a  thing  j-ijin,  or  on  the  gat 
actually  extant  {such  as  ointh,  for  instance),  :  „„  the  shearing  of 
there  can  be  no  occasion  for  such  suspension. 
{)r,  by  the  insertion  of  aa  inratid  condi- 
tion.— The  sale  of  a  pregnant  slave,  with  a 
rescrvatiun  of  the  foetus  in  her  womb,  in 
invalid  ;  because  it  w  a  general  rule  thai 
nothing,  the  sale  of  which  by  itself  is  illegal, 
oan  be  made  an  exception  to  a  contract  ol' 
•ale ;  and  of  this  nature  is  a  fcetua.  Tht 
sale,  therefore,  is  invalid,  because  of  tbt 
invalidity  of  the  condition.  It  is  to  bi 
observed  that  a  contract  of  Kitabat,  of  hire, 
or  of  pawnan,  are  the  same  with  a  contract 
of  aale,  in  this  respect,  that  on  invalid  con- 
dition ii  a  means  of  invalidating  the  deed. 
In  tita  case  of  EiUbat,  however,  the  invalid 
goaditioB  moat  utually  exist  in  the  deed:; 
M  wbon  a  person  enters  into  covenant  with 
his  oUv*  to  emancipate  him  —  — -'■•^ ' 


^ .a  condition  of 

_  g  him  wine,  or  a  hog.  It  is  also  t-i 
be  oWrred  that  in  the  cases  of  gift,  almi. 
]MRUg«t  Ehoola,  and  oomposition  for  wilful 
mnrdw,  tile  ozoeption  of  the  ftetns  does  not 
fanlidate  the  deed;  on  the  coutraryj  th>' 
.  dood  takat  i^aoe  in  fall ;  bnt  the  condition  k 
bnlid.    In  tha  I 


the  Hedoya  rt . 

.  .  inalofty  ;  for  a  more  favourable  e __. 

1  \oa  would  surirest  that  such  sale  is  lawful, 
nn  account  of  its  being  customary  amongst 

"';■!.  ,^ 

j)#riorfno(  prtciiehj 

piifties, — IF  a  pemon  should  purchase  an 
urticle,  and  stipulate  the  payment  of  the 
price  on  the  day  of  the  new  year,  or 
-n  the  Mihrjan,*  or  on  the  fast  of  the 
'.'liristians,+  or  the  day  of  breaking  lent 
rHiiionjt^t  the  Jews,  the  sale,  under  such 
iM[idicions,  is  invalid,  provided  both  parties 
\if  not  informed  with  certainty  respecting 
thiisc  periods.  The  sale,  however,  is  lawftir, 
if  these  periods  be  ascertained  within  the 
knnwlpd^  of  both  parties. 

Or  the  date  of  the  occurrence  of  ahich  is 
ii-irertatn, — A  BALE  is  not  valid  where  the 
itipulated  to  he  paid  on  the  return 
-'    -    -      r,  on  the  cutting  of  the 
ithcring  of  the  grapes,  or 
[[■aring  of  the  sheep,— because  in 
iKine  of  these  cases  is  the  period  absolutely 
iJi'tcrminate  :  contrary  to  the  act  of  giving 
hull ;  for  the  giving  of  boil,  until  any  of  these 
periods,  is  lawful ;  because  a  imall  degree  of 
uncertainty  does  not  invalidate  a  bail-bond, 
in  the  same  manner  as  it  does  a  contract  of 
siile. 

But  it  ii  valid  uhere  the  time  of  payment 
u  fixed  fiy  a  lubaequent.agreemenl.—iF,  how- 
i'\  i3r,  a  sale  be  made  in  an  absolute  manner, 
itiid  the  seller  afterwards  agree  to  receive  the 
111  ice  at  any  of  the  periods  in  question,  it  is 
Liwful,  because',  this  stipulatdon  not  being 
iocluded  in  the  contract  of  sale,  it  becomes  a 
^stipulation  with  regard  to  payment  of  debt 
(nat  the  price),  which  admitsot  a  small  degree 
■of  uncertainty. 

A  sale,  incalid  in  consequence  of  stipulating 
till  uncertain  time  of  payment,  r 


*  This  is  also  termed  Hirhkan.  A  festival 
iibserved  by  the  ancient  Feraiaos  on  the  day 
ot  the  autumnal  eqninoz. 
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validity  by  the  removal  of  the  uncertainty, — 
If  a  sale  oe  xnade»  stipulatia^  payment  of  the 
price  at  any  of  the  periods  above  stated,  and 
afterwards  the  purchaser  and  seller  jointly, 
or  the  purchaser  alone,  remove  the  obstacle 
of  uncertainty,*  i^rior  to  the  actual  occurrence 
of  the  period  stipulated,  the  sale  then  be- 
comes valid.    Ziftcr  maintains  that,  the  sale 
being    orifi[inally   invalid,    the    subsequent 
removal  of  the  obstacle    cannot  render  it 
valid ;  in  the  same  manner  as  a  marriaee 
originally  contracted  for  a  fixed  period  would 
not  become  valid  by  rendering  it  perpetual. 
The  ar^^ument  of  our  doctors  is,  that  the 
invalidity  of  the  sale,  in  this  case,  is  merely 
because  of  the  apprehension  of  the  litigation, 
to  which  the  uncertainty  majr  give  rise ;  and, 
of  course,  when  this  uncertsunty  is  removed, 
the  sale  remains  valid.     Moreover,  as  the 
Qncertainty^  in  this  case,  relates  oxily  to  an 
accidental  circumstance,  that  is,  to  the  period 
when  the  price  is  to  be  paid,  and  not  to  the 
price  itself,  which  is  one  of  the  essentials  of 
sale,  tiie  uncertainty  is  capable   of  being 
removed.    It  is  otherwise  where  a  person 
sells  one  dirm  for  two  dirms,  and  afterwards 
relinouishes   the  additional  dirm;    for  the 
sale  aoes  not  in  consequence  of  such  relin- 
quishment become  valia,  since  the  invalidity 
related  to  the  price  itself,  which  is  an  essential 
of  the  sale.    It  is  also  otherwise  in  a  case  of 
marriage  for  a  particuiiar  period,  because 
thia,  in  fact,  is  not  a  marriage,  but  a  separate 
deed  called   Matat,  and  by  no  subsequent 
acts  can  one  deed  be  transmitted  into  another 
deed. 

The  sale  of  a  saleable  with  an  unsaleable 
subject  is  invalid, — If  a  person  expose  to  sale 
a  freeman  and  a  slave,  and  sell  them  both  in 
one  contract, — or,  in  the  same  manner,  sell 
a  carrion  goat,t  and  one  that  has  been  slain 
by  the  prescribed  form  of  Zibby,— such  sale, 
according  to  Haneefa,  is  utterly  invalid  with 
respect  lK)th  to  the  freeman  and  the  slave,  as 
in  the  first  case,  and  the  carrion,  and  slain 
goat,  as  in  the  second  ; — and  this,  whether 
the  seller  have  opposed  a  specific  price  to 
each  or  not  (the  two  disciples  are  of  opinion 
that  if  a  specific  j)rice  be  opposed  to  each, 
the  sale  is  valid  with  respect  to  the  slave,  or 
the  slain  goat). 

But  if  the  unsaleable  subject  be  property^ 
the  sale  holds  good  with  respect  to  the  saleable 
subject. — If,  on  the  contrary,  a  person  unite 
in  sale,  an  absolute  slave  and  a  Modabbir,  or 
a  slave  that  is  his  pro]3erty,  and  another  t^at 
is  not,  the  sale  is  in  either  case  lawful,  with 
respect  to  the  absolute  slave,  or  the  slave 
which  is  his  absolute  property,  in  return  for 
a  proportion  from  the  whole  price  stipulated. 
This  is,  according  to  our  doctors  (namely, 


*  By  paying  the  price,  or  fixing  the  time  of 
payment  to  some  specific  period,  such  as 
forty  days  for  instance. 

f  Meaning  any  dead  goat,  not  slain  accord- 
ing to  LAW. 


Haneefa  and  the  two  disciples). — ^Ziffer  is  of 
opinion  that  the  sale  is  not  lawful  in  either 
case,  with  respect  to  either  subject.  The  two 
disciples  argue,  that  where  a  specific  price 
is  opposed  to  each  particular  subject,  the 
invalidity  of  the  sale  extends  only  to  that 
subject  which  contains  a  cause  of  invalidity 
Tnamely,  the  freeman  or  the  carrion)  but 
does  not  reach  to  the  other  subjects  (namely, 
the  slave  or  the  slain  goat) ;— ^in  tne  same 
manner  as  where  a  person  marries  a  strange 
woman  and  his  own  sister  by  one  contract, 
in  which  case  the  marriage  is  valid  with 
respect  to  the  stranger,  although  it  be  invidid 
with  respect  to  his  sister, — for  that  invdidity 
does  not  extend  to  the  stranger; — and  so 
also  in  the  case  in  question.  It  is  otherwise 
where  the  price  of  each  particular  subject 
has  not  been  specified ;  for  in  that  case  the 
invalidity  extends  to  the  whole.  Haneefa 
argues  that  there  is  a  material  difference 
between  the  two  cases ; — ^naniely,  the  case  of 
joining  in  sale  a  freeman  with  a  slave,  and 
that  of  joining  a  Modabbir  with  a  slave ; 
because  a  freeman,  as  not  being  property,  is 
utterly  incapable  of  being  included  in  a 
contract  of  sale ;  and  as  the  comprehension 
of  him  in  the  sale  necessarily  estaolishes  the 
condition  of  the  acceptance  of  the  sale  with 
respect  to  him,  it  follows  that  the  sale  is 
invalid,  because  of  the  invalidity  of  the 
condition :  contrary  to  marriage,  as  that  is 
not  rendered  invalid  by  an  invalid  condition. 
The  sale,  on  the  other  hand,  of  a  slave  the 
property  of  another,  or  of  a  Mokatib,  Modab- 
oir,  or  Am-WaUd,  is  merely  suspended,  for 
these  may  be  included  in  a  contract  of  sale, 
as  they  are  property, — whence  it  is  that  the 
sale  of  them  may  be  carried  into  execution, 
in  the  case  of  the  stranger's  slave,  by  the 
consent  of  the  proprietor, — in  the  case  of  a 
Mokatib  by  his  own  consent, — and  in  the 
case  of  a  Modabbir  or  Am-Walid  (in  the 
opinion  of  the  two  Elders)  by  a  decree  of  the 
Eazee  to  this  efiect ;— but  as  it  is  to  be  sup- 
posed that  the  proprietor  of  the  slave,  on 
account  of  hie  right  to  the  subject  of  the  sale, 
and  the  Mokatib,  Modabbir,  or  Am-Walid, 
because  of  the  claims  established  in  their 
persons,  will  repel  the  sale,  the  sale  therefore 
IS  executed  only  with  relation  to  the  absolute 
slave ;  in  the  same  manner  as  where  a  person 
purchases  two  slaves,  of  whom  one  dies 
previous  to  the  purchaser  taking  possession 
of  them ;  in  which  case  the  sale  holds  good 
with  respect  to  the  other. 

Section, 

Of  the  Laws  of  Invalid  Sales, 

In  an  invalid  sale^  thepurchaser  is  respon- 
sible,  not  for  the  price ^  out  for  the  value,  of 
the  article f  in  case  of  its  perishing  in  his 
hands,  where  he  has  taken  possession  of  it 
by  consent  of  the  seller, — Whenever  the 
purchaser,  in  an  invalid  sale,  takes  posses- 
sion of  the  ^oods,  with  the  consent  of  the  seller, 
I  tjien,  provided  both  the  goods  and  the  price 
'  18  ♦ 
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prirlor  "I'  ihu  iirikUi  hM,  and  rfmains 
i.HiMiUMiM*'.  not  for  tlio  priw,  but  for  the 
\iilur  of  tli«'  »f«MKis,  in  case  thjT  ^^  ncstroyed 
in  liirt  i)oHM!>»ion.  Hluiffi  maintains  that  tlie 
|iiiri!liJiM<r  <1<HH  not  hecojwf  pr«iprift/)r,  aU 
MioiikIi  1h'  tuko  TKiswfssion  of  thft  artii.U-, 
lM<Miiif*«i  an  invalid  sale  in  forbidden,  and 
tlirn-fon.'  cannot  Hul/htantiate  a  rij^ht  of 
iinJiM^rty:  l>eMid«!s,  anything  whicli  is  for- 
i)i<id<'n  is  not  sanctioned  by  tho  law,  since 
i»n>hibition  h  repujrnant  to  ordinaneo  ;  an 
invalid  sal<;,  thcrefon;,  is  in  no  resp<?ct 
sanctioned  by  the  law  (whence  it  is  tliat 
the  pun'haser  of  t,'ofKls  does  not  become  pro- 
prietor before  seisin)  ;  an«i  the  case  is  c^m- 
(M.fiuently  the  same  as  if  a  person  should 
M"il  Hometliinjr  in  exehan^^e  for  carrion,  or 
should  sell  wine  in  exrlianj^r  for  mont-y. 
Our  doctors,  on  tin;  oth«-r  hand,  ar^ue  that, 
in  this  cast',  the  essential  of  sale  (namely, 
an  exchun«:e  of  proiHTty  for  property)  exists. 
The  subjed  of  the  sale,  moreover,  is  property, 
and  is  therefore  a  lit  subject.  The  buyer 
and  selh-r  also  are  botli  eomp<'tent  to  the 
act:— and  where  all  these  circumstances 
exist,  the  sale  is  duly  contractt^d.  Besides, 
the  prohihition  is  no  way  repuprnant  to  the 
lecrality  of  the  sale  itself,  because  the  pro- 
hiuition  relates  only  to  an  accessary  circum- 
htuncc,  namely  an  invalid  condition ;  the 
right  of  proi)erty,  therefore,  after  seisin, 
accrues  to  tlio  purchaser  in  virtue  of  the  sale 
itself,  which  is  lepal,  and  not  in  virtue  of 
any  matt4'r  which  is  prohibited,  or  contrary 
to  the  LAW.  The  purchaser,  moreover,  does 
not  be<M)mo  proprietor  of  the  goods  before 
seisin,  for  two  reasons : — FiiWT,  because,  al- 
though an  invalid  sale  1)0  a  cause  of  right  of 
property,  yet  it  is  a  weak  causes  and  then>- 
foro  stands  in  uwd  of  the  aid  of  seisin  to 
give  it  elFect;  Skcoxdly,  because,  if  the 
p!irohnsi»r  become  proprietor  previous  to 
the  wisin,  it  would  necessarily  follow  that  a 
sanction  is  given  by  law  to  the  invalidity, 
whereas  it  is  inoumbent  to  remove  the  in- 
vtdidity.  Witi  respect  to  the  cases  of  a  sale 
of  any  thing  in  exchange  for  carrion,  or  of 
wine  in  exchange  for  money,  the  essentials  of 
sale  do  not  exist  in  either  or  these,  as  has  been 
already  demonstrated.  It  is  established  as 
a  condition,  in  this  instance,  that  the  seisin  be 
made  with  the  consent  of  the  sellek  ;  it  is 
sufficient,  however  (according  to  a  favour- 
able construction  of  the  law),  if  this  consent 
be  by  implication ;  as  if  the  purchaser  should 
make  the  seisin  in  the  place  of  sale,  and  in 
preflence  of  the  seller.  The  reason  for  a 
favourable  construction  of  the  law,  in  this 
particular,  is,  that  as  the  seller,  by  the  con- 
tract of  sale,  virtually  impowers  the  purchaser 
to  make  seisin,  and  as  the  purchaser  does  so 
in  his  presence,  without  his  making  any 
objection  thereto,  it  is  therefore  construed  to 
have  been  made  with  his  consent:  in  the 


That  is*  bo  of  sooh  a  nature  as  to  con- 
jfoperty. 


same  manner  as  the  seisin  of  a  gift,  in  the 
place  where  the  deed  of  L^ ft  is  executed,  is 
valid  arcording  to  a  favourable  construction 
of  the  law.  It  is  also  a  condition,  that  both 
the  gwds  and  the  return  be  property,  in  order 
that  an  exchange  of  propertv  for  property 
(which  is  one  of  the  pillars  ot'sale)  be  estab- 
lisbed;  for  if  this  were  not  the  case,  the 
sale  would  Iw  null,  in  the  same  manner  as  a 
nale  in  return  for  carrion,  blood,  the  person 
of  a  freeman,  air,  or  the  like  ;  and  hence  if, 
in  these  cases,  the  purchaser  should  take 
possession  of  the  gooas  with  the  consent  of 
the  seller,  still  he  is  not  responsible  for 
them. 

And  the  value  muxt  he  paid  in  monet/,  or 
iti  a  similar,  according  to  he  nature  of  the 
article.— \iith  respect  to  what  was  stated, 
that  the  seller  "  remains  responsible,  not  for 
the  price,  but  for  the  value  of  the  goods," 
it  relates  only  to  such  goods  as  are  of  a  nature 
to  be  compensated  for  by  money ;  for  with 
respect  to  such  as  are  compensable  by  simi- 
lars, the  purchaser  is  responsible  for  a  simi- 
lar ;  because  that  which  is  a  similar  both  in 
appi'arance  and  in  effect  is  a  more  equitable 
compensation  than  that  which  is  similar  in 
effect  only. 

Either  j>arty  may  annul  the  contract  be- 
fore «ewtM.— In  an  invalid  sale,  either  of 
the  parties,  previous  to  the  seisin,  has  the 
power  of  annulling  the  contract,  in  order 
that  the  invalidity  of  it  may  be  removed. 
The  law  is  also  the  same  after  seisin,  pro- 
vided the  invalidity  exist  in  the  body  of  the 
contract.  If,  however,  the  invalidity  be 
occasioned  by  the  addition  of  an  invalid 
condition,  the  person  stipulating  the  con- 
dition is  allowed  to  annul  it,  but  not  the 
other  party. 

A  mircnaser  under  an  invalid  sale  may 
validly  sell  the  article,  in  which  case  his 
right  of  annulling  the  sale  expires.—ly  the 
purchaser,  in  an  invalid  sale,  take  posses- 
sion of  the  article,  and  then  sell  it,  in  that 
case  the  second  sale  is  valid,— as  the  lirst  pur- 
chaser, having  become  proprietor  in  virtue  of 
seisin,  is  fully  competent  to  sell  the  article ; 
and,  upon  his  so  doing,  the  right  of  return- 
ing the  article  to  the  tirst  seller  expires : — 
First,  Because  the  right  of  the  individual 
(namely,  the  second  purchaser)  is  connected 
with  the  second  sale ;  and  the  annulment  of 
the  first  sale,  in  consequence  of  its  invalidity, 
is  on  account  of  the  right  of  God  ;*  but  the 
right  of  the  individual  has  preference  to  the 
right  of  God,  as  the  individual  is  neces- 
sitous, whereas  God  is  not  so:  Secondly, 
Because  the  tirst  sale  is  legal  in  its  essence, 
but  invalid  in  its  quality,— whereas  the 
second  sale  is  legal  in  point  of  both  ;  and  it 
follows  that  the  latter  cannot  be  obstructed  in 
its  operation  by  the  former;  and.  Thirdly, 
because  the  second  sale  is  made  with  the 
virtual  assent  of  the  first  seller,  as  the  power 
to  that  eifect  was  by  him  bestowed  on  the 

*  In  other  words,— the  right  of  the  law. 
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first  purchaser.    It  is  otherwise  where  the 
purchaser  of  a  house,  in  which  there  is  a 

;  ri^ht  of  Shaffa,  sells  it  to  another ;  for  there 
the  person  entitled  to  the  ri^ht  of  Shaffa  has 

t     neyertheless  a  just  title  to  it ;  because  it  is 

!  the  right  of  the  individual,  in  the  same 
manner  as  that  of  the  second  purchaser ;  is 
equal  to  it  in  point  of  legality  ;  and  has  not 
been  forfeited  oy  any  power  ffiven  by  him  to 
thepurchaser  to  ma!ke  the  sale.  ^ 

T%e  purchaser  of  a  lawful  article  in  return 
for  one  which  is  unlawful^  may  after  posses- 
mn  dispose  of  it  as  he  sees  jit ;  remaining 
responsible  only  for  the  value. — If  a  person 

i     purchase  and  take  possession  of  a  slave,  in 
exchange  for  wine,  or  a  hog,  and  afterwards 
either  emancipate  him,  sell  him,  or  bestow 
him  in  gift,  all  of  these   acts  are  valid, 
because  of  tne  purchaser,  in  virtue  of  the 
seisin,  having   oecome  proprietor;  and  he 
is  responsible  to  the  seller  for  the  value  of 
the  amye.    In  the  case  of  emancipation,  as 
the  property  immediately  ceases,  the  slave 
becomes  (as  it  were)  destroyed,  and  hence 
proceeds  the  responsibility  of  the  purchaj^er 
lor  die  value.    In  the  case  of  sale  or  gift, 
the  responsibility  arises  from  the  right  oi 
returning  him  to  the  seller  being  annulled 
in  consequence  of  these  deeds,  as  has  been 
already  explained.    It  is  to  be  observed  that 
pawna^e,  or  the  making  a  slave  a  Mokatib, 
IS  equivalent  to  sale,  and  therefore  annuls 
the  ri^ht  of  return  to  the  seller.    The  re- 
demption of  the  pledge,  however,  or  the 
inability  of  the   Mokatib   to  perform   his 
eovenant,  restores   the  right,  oecause  the 
bar  to  its  operation  is  removed. 

The  seller  cannot  resume  the  article  until 
he  return  the  purchase-money ;  and  if  the 
seller  die.  the  purchaser  is  entitled  to  set  up 
the  article  to  sale,  to  indemnify  himself  for 
the  price  he  has  paid. — In  an  invalid  sale, 
the  seller  is  not  allowed  to  resume  the  goods 
from  the  purchaser,  until  he  shall  have  first 
restored  the  purchase-money;  because  the 
goods,  being  opposed  to  the  purchase-money, 
are  retained  in  the  nature  of  a  pledge  until 
the  restitution  of  it.  If  the  seller  should 
die,  then  the  purchaser  has  a  prior  claim  to 
the  subject  of  sale ;  that  is,  he  is  permitted 
to  take  payment  of  the  price  from  the  sale 
of  the  gooQs,  giving  the  remainder  (if  there 
be  any)  to  the  other  claimants;  because, 
as  he  has  a  right  in  the  goods  superior  to 
any  other  person,  during  tne  lifetime  of  the 
seller,  he  consequently  has  a  right  preferably 
to  the  seller's  heirs  or  creditors  after  his 
decease ;  in  the  same  manner  as  the  holder 
of  a  pawn.  It  is  to  be  observed,  that  if  the 
price  was  paid  in  dirms,  the  purchaser  has  a 
right  to  exact  from  the  seller  the  identical 
dirms  he  paid  him ;  since  the  purchase- 
money,  in  the  case  of  an  invalid  sale,  re- 
mains in  the  hands  of  the  seller  in  the 
nature  of  an  usurpation.  If,  however,  the 
identical  dirms  be  not  in  his  possession,  then 
the  purchaser  is  entitled  to  an  equivalent.^ 

Case  of  an  immoveable  property,  in  which 
a  change  is  wrought  by  a  purchaser  under  an 


invalid  contract. — Ip  a  person  purchase  a 
house  by  an  invalid  sale,  and  afterwards 
convert  it  into  a  mosque,  he  is  in  that  case 
responsible,  according  to  Haneefa,  for  the 
value  of  the  house.    This  is  also  related  by 
A  boo  Yoosaf,  in  the  Jama  Sagheer,  as  the 
opinion    of    Haneefa;    but   he   afterwards 
entertained  doubts  respecting  it.     The  two 
disciples  maintain  that  the  nouse  must  be 
restored  to  its  original  state,  and  then  re- 
turned to  the  seller.    The  same  difference 
of  opinion  obtains,  if  the  purchaser  should 
plant  trees  in  the  court-yard  of  the  house. 
The  argument  of  the  two  disciples  is  that 
the  right  of  the  neighbour  *  is  of  weaker 
consideration  than  the  right  of  the  seller 
(whence  it  is  that  the  right  of  a  neighbour 
requires  to  be  supported  by  a  decree  of  the 
Eazee,  and  also,  tnat  it  becomes  null,  by 
any  delay  in  the  demand  of  it, — ^neither  of 
which  is  the  case  with  respeci;  to  a  seller's 
right) ;  and  as  the  right  oi  the  neighbour, 
whicn  is  the  weaker  right,  would  not  be 
annulled  by  the  conversion  of  the  house  into 
a  mosquC;  it  follows  that  the  right  of  the 
seller,  which  is  the  stronger,  is  not  thereby 
annulled  k  fortiori.  The  argument  of  Haneem 
is,  that  the  act  of  building  or  planting  pro- 
ceeds on  an  idea  of  i>erpetual  possession ; 
that  the  purchaser  in  so  doing  acts  in  virtue 
of  a  power  to  that  effect  which  he  holds 
from  the  seller ;  and  that  therefore  the  seller 
has  no  right  to  the  restitution,  in  the  same 
manner  as  in  the  case  of  its  being  resold 
by  the  purchaser.     It  is  otherwise  with  the 
right  01  a  neighbour,  as  he  does  not  fi^ve 
power  to  the  purchaser  to  build  or  plant 
on  the  place  over  which  his  right  extends ; 
whence  it  is  that  if  the  purchaser  had  either 
bestowed  it  in  a  gift,  or  sold  it,  his  right  ot* 
neighbourhood  would  nevertheless  still  have 
remained  in  force.    Aboo  Yoosaf,  who  re- 
ported what  is  here  advanced  as  the  opinion 
of  Haneefa  on  this  subiect,  afterwards  dis- 
trusted his  memory,  as  has  been  already  ob- 
served.   Mohammed,  however,  in  treating 
of  Shaffa,t  expressly  infers  the  difference  of 
opinion  here  recited  ; — for,  he  says,  **  where 
a  purchaser,  under  an  invalid  sale,  builds 
upon  the  ground   he    has   purchased,  the 
neighbour  has  no  right  of  Shaffa  therein, 
according  to  the  two  disciples,  any  more 
than  previous  to  the  purchase."    iSow  as 
Haneefa,  on  the  other  hand,  has  maintained 
that  in  such  case  the  neighbour  is  entitled 
to  take  the  place,  upon  paying  the  value, 
in  virtue  of  his  right  of  Snafi'a,  it  clearly 
follows  that  in  his  opinion  the  right  of  the 
seller  is  annulled  ;  because  it  is  on  this  cir- 
cumstance that  he  founds  his  opinion  of  the 
existence  of  the  right  of  Shaffa,  since,  so 
long  as  the  right  of  the  seller  remains  iu 
force,  that  of  the  neighbour  cannot  take 
place ; — whereas,  according  to  the  two  dis- 

*  Arab.  Shaffee ;  meaning  the  person  en- 
titled to  the  right  of  pre-emption  in  virtue 
of  Shaffa. 

t  In  the  Mabsoot. 


Z,     1 


salp:. 


[Vol.  II- 


iri"-. 


'h-  r\rht -jf  th^  seller  is  not  destroyed 
->*"  v.i  •  i:!;:-?  of  thv  porrhaser,  and  thero- 


validity  of  right  is  of  less  moment  than  that 
occasioned  by  the  absolute  non-existence  of 
iiu  ■■:  >njffi  d'»r!*  not  take  place,    rijrht,  it  follows  that  the  baseness  occasioned 
:,'j>n'rK'i  h/  the purrhtisei\  upon    ])y  the   invalidity  in  the  risrht  of  property 
:  *.  P'ir>  ft'isrti  untirran  inritfiff  o(oa>ions  a  si.niblanoe  of  baseness  in  any- 
r*  '„  L  st,,ir^ii  in  vhnrity,     \v  a  !  thinir  in  which  the  absolute  non-«xisteuce  of 
ir  r. i-^  a  tVurab-  slavf(tor  iustancf)  |  riifhi  occasions  a(rtual  baseness  (and  that  is 
by  i.*:  ■-':••  I.:  i  •.-■■iitrai.'t,  and  take  po^^sessiim    anything  of  a  definite  nature,  such  as  a  slave 
::'  I  r.  izi  '.hv  ?'i1»t  take  possession  of  the    ^rl,  for  instance^  as  in  the  case  in  question) ; 
^•:.-;  .-i.^ -:::'■  n-.y.  and  the  purchaser  then  dib-       and,  on  the  other  hand,  that  it  occasions 


••^  •/  ■*' 


pt  -H-  •:  h-^r.  by  >alf,  to  another  person  at  a 
::r  rl".  it  is  in*  th.it  cas«.-  incumbent  on  him 
'"i: :  "  ;r*  hv-j^r;  to  K-stow  in  eharitv the  profit 


an  apprehension  of  a  semblance  of  baseness 
in  anything  in  which  the  absolute  non-exist- 
ence of  rifrht  fHJcasions  only  a  semblance  of 


*;  1  .liiir-.d  :  -but  if  the  first  s«-llor  should  !  basentss  ; — and  regard  is  had  to  a  semblance 
h^vT  A".iiiiir».d  a  profit  upon,  or  by  means  of,  I  of  baseness,  but  not  to  an  apprehension  of  a 
:h-e  p:;r'.ha>e-niouey,  he  is  not  required  to  |  semblance. — It  is  to  be  observed  that  if  a  per- 

charity.    Thfr  reason  of  son  claim  a  debt  from  another  of  a  thousand 


bt-ytow  such  j'rv.fit  in 

this  d:>iini-tion  is  that  as  the  It-male  slave 
,t  r  ir.>tanctO  i>  a  definite  article,  the  second 
w^triot  of  sale  n'lates  identically  to  htr, 
aj:i  thr-  pr^>tit  acquired  by  the  sale  of  her  is 
diccv.»rdini:ly  bast\— Dirms  and  deenars,  on 
thv  ochi  r  hand,  are  not  definite  in  valid  con- 
tricts:  and  as  the  second  contract  is  of  a 
vjL.:.l  nature,  it  consi-quently  does  not  relate 
to  tiuiu  iilcntically,  and  accordingly  the 
rrv^rit  aciiuind  by  them  is  not  base.  This 
d'.'iiiiictiiJn.  however,  obtains  only  where  the 
buM  iicss  is  f'ouudtd  on  the  invalidity  of  the 
riiiht :  tor  wlurc  it  is  founded  on  the  abso- 
luic  uvMi-existi-nce  of  right  of  property, — 

ind  sti  fi/xo,  proUt  avqnirt'ff  upon  any 
ari:c'r  in  tchirh  no  rujht  of  property  cjrists. — 
^V'i^^lu're,  lor  inNtauce,  a  usurper  acquires 
»  ?•  *«tU  upontlu"  i)n>perty  be  hasusurpi*d.)— 
\\\\  n'  in  n»i  difference  whatever ;     that  is, 


dirms,  and  obtain  payment  of  the  same,  and 
both  parties  afterwards  agree  that  the  debt 
was  not  due, — in  that  case  the  profit  which 
the  claimant  may  in  the  meantime  have  ac- 
quired by  possession  of  the  money  is  lawful  to 
him  ;  because  the  baseness,  in  this  instance, 
is  occasioned  by  invalidity  of  right ;  for  this 
reason, that  the  debt  had  been  owing  incon- 
sequence of  the  demand  of  the  claimant,  and 
the  defendant's  acknowledgment  of  it ;  and 
it  afterwards  appears  that  this  debt  is  not 
the  right  of  the  claimant,  but  of  the  other 
(namely,  the  defendant) :  still,  however,  the 
thousand  dirms  which  the  claimant  took  in 
satisfaction  for  his  demari  have  become  bis 
propertv,  as  the  satismclion  for  a  claim  be- 
comes the  property  of  the  claimiint,  although 
it  be  under  an  invalid  right ;— and  as  thf^ 
baseness,  in  this  instance,  is  occasioned  bv 


fiviii  ^\  fiiclievtr  subject  the  profit  is  obtained,  .  the  mere  invalidity  of  right  of  property,  and 
U   iH  unlawful,  and  must  be  bestowed  in  j  not  by  the  absolute  non-existence   of  thai 

right,  it  consequently  cannot  operate,  nor 


chn'ity  ;•  iH'caiise.  where  a  piTson  sells  an 
Hit  tele,  llie  identical  proi)erty  of  another 
^»ueh  HH  any  article  of  household  goods),  the 
^vhlvaot  of  sale  relates  to  that  actual  article, 
Hml  the  profit  acquin'd  by  it  is  accordingly 
uuUvi  ful ;  where,  on  the  other  hand,  a  pjcr- 
^m  piircluiHes  a  thing  with  money  belonging 
t\*  Huot  her,  ult  lumgh  tlie  contract  do  not  relate 
to  thai  lU'lual  money  (simH%  if  other  money 
%iei'v  Kixeii  innhjul  of  it,  the  contract  never- 
\\\\\ynH  hohU  good),  still,  however, there  is  a 
n«»ii»hu»»e  of  I  lie  contract  relating  to  that 
iLittlcuhir  lujm*  y;  for  if  he  were  to  pive  that 
uehiul  money  to  the  selhr,  the  article  pur- 
vh>t»ed  In  lelnrn  would  n-nmin  oppropnattd 
lo  hhiO  I  oi  if,  on  tlu'  eontniry,  he  were  only 
(«.  pouil  lo  that  money,  and  then  give  other 
iiunh  >  iiiNleuil  of  it,  the  amount  of  the  pnee 
y\  I  he  uiheh.  iii.  virhially,  in  that  money  ;— 
\w  ihl-roHHou.  Ihm'lore,  there  isasemblance 
ui  the  iMinhnel  relating  to  that  money,  ond 
.vumiiueMlly  ihat  the  profit  is  ac(|Uired  by 
mixwn  ol  it"'  piopirty  of  am^ther  person. 
^xi\kt  »••  iIh'  ha«»'»"»*'*  »»octt»ionea  by  an  m- 


rii  !■  Id*  ri-HpiiUHihiiity.' 


have  ary  cfl'ect  with  respect  to  a  thing  of  an 
indefinite  nature,  such  as  money,  for  instance. 

Section. 
Of  Sales  and  Purrhofies  irhich  arc  AJxtmi' 

nahfe. 

It  18  ahominahle  to  enhance  the  price  of 
merchandise  hy  a  fictitious  tender  of  a  hiijh 
pr/c<?.—TnK prophet  has  prohibited  the  prac- 
tice of  Najish, — that  is,  the  enhancement  of 
the  price  of  goods,  by  making  a  tender  for 
them,  without  any  intention  to  purchasi* 
them,  but  merely  to  incite  others  to  the  offer 
of  a  higher  price.  The  prophet  has  also  pro- 
hibited the  purchasi*  of  a  thing  which  has 
already  been  bargained  for  by  another  ;  but 
this  prohibition  supposes  that  both  i»arties 
hod  l)efore  come  to  a  mutual  agreement ;  for 
otherwise  there  is  no  impropriety  in  such 
subsequent  purchase. 

Or^  to  anticipate  or  forestall  the  market. — 
Thk  prophet  has  also  prohibited  an  antici- 
pation of  the  market, — as  where  people  mr-et 
the  caravan,  at  a  distam^e  from  the  city,  with 
a  >'iew  of  purchasing  the  grain  brought  by 
the  merchants,  in  order  to  sell  it  to  the  people 
of  the  city  at  an  enhanced  price.  This  pro- 
hibition, however,  proceeds  on  a  supposition 
that  the  forestallers  deceive  the  merchants 
with  respect  to  the  price  of  groin  in  the  city : 
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for  otherwise  there  is  no  impropriety  in  this 
practice. 

Or  to  enhance  the  price  of  grain,  in  towns, 
by  a  citizen  selling  for  the  farmer, — The 
PBOPHET  has  also  prohibited  a  citizen  from 
selling  for  a  countryman ;  as  where,  for  in- 
stance, a  countryman  briogs  grain  or  other 
goods  into  a  city,  and  one  of  the  citizens 
takes  care  of  it,  and  acts  as  his  agent,  in 
order  that  he  may  sell  it  at  a  high  price  to 
the  people  of  the  city.  Some  haye  ^iven  a 
different  ezplauation  of  this  i)rohibition,  by 
supposing  it  to  allude  to  a  citizen's  selling 
anything  at  a  high  price  to  a  countryman : 
but  in  the  Fattuhal  Kadeer  of  Moojtibha  the 
former  is  mentioned  as  the  most  authentic 
explanation.  It  is  to  be  observed,  however, 
that  this  prohibition  supposes  that  a  scarcity 
of  grain  prevails  in  the  city,  as  otherwise 
sucn  conduct  is  not  improper. 

Or  to  buy  or  sell  on  a  Friday, — It  is  abo- 
minable to  buy  or  sell  on  a  Friday,*  after 
the  crier  proclaims  the  hour  of  prayer,  be- 
cause God  has  said,  in  the  Koran,  '*  ^h£N 

T£  AJL£  CALLED  TO  PKAYEB,  ON  THE  DAY  OF 
THE  ASSEMBLY,  HASTEN  TO  THE  COMHEUO- 
XATioN  OF  God,  and  leave  MEBCHANDIS- 
nre."  Moreover,  if  at  such  time  purchase 
and  sale  were  allowed,  an  absolute  duty 
(namely,  attendance  at  prayers)  would 
necessarily  be  omitted.  It  is  to  be  observed, 
however,  that  although  such  purchases  and 
sales  be  abominable,  still  they  are  not  in- 
valid ;  for  the  invalidity,  in  such  instances, 
exibts  with  respect  merelv  to  points  that  are 
extraneous  ana  additional,  and  not  with  re- 
fi{)ect  to  the  essentials  of  the  contract,  nor 
with  respect  to  the  establishment  of  any  con- 
dition essential  to  its  obligation. 

Merchandise  may  be  set  up  for  sale  to  the 
highest  bidder. — A  sale  to  the  nighest  bidder 
is  not  abominable.  Thus,  if  a  merchant,  for 
instance,  having  shown  his  wares  to  a  pur- 
chaser, should  receive  from  him  a  tender  for 
them,  but,  before  he  had  expressed  his  ac- 
quiescence, should  receive  a  higher  tender 
from  another,  in  that  case  it  is  not  abomin- 
able in  him  to  sell  them  to  the  latter ;  be- 
cause the  prophet  sold  a  cup  and  a  sheet  to  a 
higher  bidder ;  and  also,  because  sales  of  this 
kind  are  for  the  interest  of  the  poor. 

It  is  abominable  to  separate  two  infant 
slaves  {or  an  infant  and  an  adult),  related 
within  the  prohibited  degrees,  by  a  sale  of 
otie  of  them. — It  is  abominable  tor  a  person 
possessing  two  infant  slaves,  related  to  each 
other  within  the  prohibited  degreee,  to  sepa- 
rate them  from  each  other ;  and  the  rule  is 
the  same  where  one  of  them  is  an  infant  and 
the  other  an  adult.  This  decision  is  founded 
on  a  declaration  of  the  prophet,  **  Whosoever 
causes  a  separation  between  a  mother  and 
her  children,  shall  himself,  on  the  day  of 
judgment,  be  separated  from  his  friends  by 
God."  It  is,  moreover,  related  that  the 
prophet  gave  two  infant  brothers  to  Alee, 
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and  afterwards  inquired  of  Alee  aonceming 
them,  and  being  answered  by  him,  that  **  he 
had  sold  one  of  them,''  the  prophet  then  said 
'*take  heed!  take  heed!'  and  repeatedly 
enjoined  him  to  take  him  back.  Besides, 
one  infant  naturally  conceives  an  attachment 
to  another,  and  an  adult  person  partioipatea 
in  the  sorrow  of  an  infant,  and  hence  the 
separation  of  them  in  either  case  argues  a 
want  of  tenderness  to  a  child,  which  has  been 
reprobated  in  the  traditions,  where  it  is  de- 
clared, **  Whosoever  does  not  show  tender- 
ness to  a  CHILD,  and  respect  to  an  elder,  is 
not  of  my  people."  A  separation,  therefore, 
either  between  two  infants,  or  between  an 
adult  and  an  infant,  is  prohibited.  It  is  to 
be  observed  that  the  cause  of  the  prohibition, 
in  this  instance,  is  affinity  within  such  a 
degree  only  as  prohibits  marriage  between 
the  slaves  in  question,  and  not  genei^d  affi- 
nitv,  for  which  reason  any  distant  relation, 
such  as  a  step-mother,  or  one  prohibited  by 
fosterage,  or  oy  affinity  with  the  fosterer,  are 
not  included ;  nor  the  son  of  the  uncle ;  nor 
any  one  that  is  not  within  the  prohibited  de- 
uces. Neither  are  a  husband  and  a  wife 
included  in  this  prohibition,  notwithstanding 
they  be  both  intants,  and  they  may  conse- 
quently be  separated,  because  the  tradition 
which  contains  the  prohibition,  as  being  con- 
trary to  analogy,  must  therefore  be  ob^rved 
in  its  literal  sense ;  that  is,  it  must  be  applied 
to  such  only  as  are  within  the  prohibited  de- 

frees.  Moreover,  in  the  aforesaid  tradition, 
oth  relations  are  required  to  be  the  property 
of  one  master :  if,  therefore,  one  ini'ant  bro- 
ther belong  to  Zeyd,  and  another  infant 
brother  to  Omar,  each  is  at  liberty  to  sell  his 
respective  property. 

Unless  in  the  pursuance  of  an  indispensable 
duty,  or  in  cases  of  unavoidable  necessity. — 
It  is  allowed,  likewise,  to  separate  two  in- 
fant slaves  related  to  each  other,  if  with  a 
view  to  fulfil  an  incumbent  duty,  as  where 
one  of  the  two  commits  a  crime,  and  is  given 
up,  as  a  compensation  for  such  crime,  to  the 
avenger  of  the  ofi'ence.  In  the  same  manner, 
also,  one  of  the  two  mav  be  sold,  for  the  pay- 
ment of  a  debt  incurred  by  him  in  the  course 
of  purchase  and  sale,  in  consequence  of  his 
being  a  privileged  slave, — or,  by  the  destruc- 
tion of  the  property  of  another, — in  either  of 
which  cases  that  slave  may  be  sold  alone,  in 
discharge  of  the  debt,  although  this  induce  a 
separation.  So  also,  it  is  lawful  to  return 
one  of  the  two  to  the  seller  of  them,  in  case 
he  should  prove  defective.  The  adjudication, 
in  all  these  cases,  proceeds  on  this  principle, 
that  the  object  of  the  prophet  in  tnis  prohi- 
bition was  to  prevent  an  injury  to  the  infjEints 
without  detriment  to  the  proprietor ;  an  ob- 
ject which,  if  the  prohibition  were  extended 
to  these  cases,  must  necessarily  be  defeated. 
JSut  such  sale  is  nevertheless  valid. — It  is 
to  be  observed,  however,  that  if  a  person 
separate  one  infant  ixom  another,  or  an  in- 
fant from  an  adult,  by  selling  one  of  them, 
such  sale  is  valid :  yet  still  tne  act  of  sepa- 
ration is  abominable.    It  ia  recorded,  ^m 
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AImn)  VooBaf,  that  a  sole  of  this  nature  is 
invalid  only  where  the  relation  of  paternity 
(tiu«*h  jiH  niotlur  and  son,  for  instance)  exists 
lM*twei>n  the  ]>artieH;  but  that  in  all  other 
cusf."*  it  is  valid.    Another  report,  from  AImjo 
Y<"»sjif,  mentions  that  sales  of  this  nature 
are  invalid  in  all  cases  where  the  separation 
is  uiiominable,  because  of  the  tradition  al- 
n'ady  mentioned  with  respect  to  Ah-e ;  for 
the  prophet  positively  cnioined  him  t4^  take 
hack  the  slave  he  had  sold,  whence  it  may  be 
inferred  that  he  con»id«-red  the  sale  as  in- 
valid, since  a  return  of  the  commodity  is  not 
admitted  but  in  an  invalid  sale.    The  reason- 
inff  of  llanecfa  and  MohammcKl  is  that,  in  the 
case  in  question,  the  sale  is  transacted  by  a 
competent  person,  and  with  respect  to  a  lit 
subject :  it  is  therefore  valid ;  and  the  abo- 
mination does  not  apply  to  anything  except 
what  is  merely  a  concomitant,  or  immediate 
effect  of  the  sale,  namely,  the  distress  occa- 
sion (kI  to  the  two  infants,  which  is  a  degree 
of  abomination  exactly  equivalent  to  that  of 
a  person  purchasing  a  thinf^  over  the  head  of 
another,  from  whence  no  invalidity  arises. 
Moreover,  the  order  of  the  prophet  to  Aloe  to 
take  back  the  slave  must  bo  construed  cither 
into  a  dissolution  of  the  sale,  or  a  repurchase 
of  the  slave  from  the  person  to  whom  ho  had 
sold  him. 

Adult  slaves  may  he  separated  without 
offence. — It  is  not  abominable  to  soparat'C 
two  slaves  that  are  adults,  notwithstanding 
they  be  related  within  the  prohibited  degrees; 
for  this  case  falls  not  under  the  ordinance 
before  mentioned ;  and  there  is  an  authentic 
tradition  of  the  prophet  having  occasioned  a 
separation  between  Maria  and  Sireen,  two 
female  slaves  tliat  were  sisters. 


CHAPTER  VI. 

OF  AKALA,  OS  TUB  DI8SOLX7TION  OF  SALES. 

Definition  of  Akala.  —  Akala  literally 
signifies  to  cancel. — In  the  language  of  the 
LAW  it  means  the  cancelling  or  dissolution  of 

a  sale. 

A  sale  may  he  dissolved  in  consideration  of 
an  equivalent  to  the  price, — The  dissolution 
of  a  sale  is  lawful,  provided  it  be  for  an  equi- 
valent to  the  original  price,  because  the  pro- 
phet has  said  **  whosoever  makes  an  Akala 
with  one  who  has  repented  of  his  bargain,  shall 
receive  an  Akala  of  his  sins  from  God,  on 
the  day  of  judgment  ;'*— and  also,  because, 
as  the  contract  of  sale  comprehends  the 
rights  of  both  parties,  DamelV,  the  buyer 
and  the  seller,  they  have  therefore  the  power 
of  dissolving  such  contract,  to  answer  their 
own  purposes. 

Hut  not  fttr  anything  greater  or  less,—\r, 
however,  either  a  greater  or  less  sum  than 
the  original  price  l>e  stipulated  as  the  condi- 
tion of  thodisHolution.  such  condition  is  null, 
and  the  dissolution  holds  good ;  and  the  seller 
giust  return  to  the  purchaser  a  sum  equal  to 
the  original  price. — It  is  a  rule  with  llaneefa, 
ih^u^iMolution  is  a  breaking  off  of  the 


contract  with  respect  to  both  the  parties, 
but  a  sale  de  novo  with  respect  to  others. 
If,  therefore,  the  breaking  off  be  impractic- 
able, the  dissi>lution  is  null. — According  to 
Ab'K)  Yoosaf,  on  the  other  hand,  it  is  a  sale 
de  novo:  but  if  a  new  sale  should  from  any 
cause  be  impracticable,  then  it  must  be  con- 
sidered as  a  breaking  off:  and  in  case  of  that 
also  being  impracticable,  the  dissolution  then 
becomes  null. — The  opinion  of  Mohammed  is 
that  it  is  a  breaking  off;  and  in  failure  of 
this,  from  impracticability,  a  sale  de  novo  : 
and  in  ease  of  that  also  bein?  impracticable, 
it  is  null. — The  argument  of  Mohammed  is 
that  Akala,  in  its  hteral  sense,  signifies  dis- 
sfdution  ;  and,  in  its  constructive  sense,  sale 
(whence  it  is  a  sale  de  novo  with  relation  to 
all  others  than  the  parties) :  it  is  therefore 
regarded  as  a  dissolution  or  breaking  off, 
agreeably  to  the  literal  meaning  of  the  term  ; 
or,  if  the  breaking  off  be  impracticable,  it  is 
regarded  as  a  sale,  airroeably  to  the  construc- 
tive meaniig. — The  argument  of  Aboo  Yoosaf 
is  that  Akala  means  an  exchange  of  property 
for  property  with  the  mutual  consent  of  the 
parties,  which  corresponds  with  the  defini- 
tion of  sale,  and  is  also  subject  to  the  same 
rules  ;  whence  it  is  that,  in  case  of  the  loss  of 
the  wares  in  the  possession  of  the  purchaser 
after  the  conclusion  of  the  Akala,  or  dissolu- 
tion, it  [the  Akalal  is  null;  and  also,  that 
the  seller  is  allowea  to  return  the  wares  t) 
the  purchaser  in  case  of  their  having  been 
blemished  or  become  defective  whilst  in  the 
hands  of  the  purchaser ;  and  that  tlie  right 
of  Shaffa  is  also  established  by  it. — Haneefa, 
on  the  other  hand,  argues  that  Akala  means 
a  dissolution,  or  breaking  off,  and  cannot,  by 
any  construction  of  it,  be  supposed  to  mean 
sale,  although  the  breaking  oft  should  be  im- 
practicable ;  because  sale  and  dissolution  are 
terms  of  opposite  import,  which  no  one  wortl 
can  be  supposed  to  bear:— if,  therefore,  the 
breaking  off  be  impracticable,  the  Akala  is 
null.  With  regard  to  its  being  a  sale  de 
novo,  in  relation  to  others,  this  is  a  mere 
matter  of  necessity,  as  to  them  it  exhibits 
similar  effects  with  sale  ;  that  is  to  say,  the 
seller,  in  virtue  of  the  Akala,  becomes  again 
proprietor  of  the  wares ;  and  it  is  accordingly 
a  sale  with  respect  to  all  others  than  the 
seller  and  purchaser,  for  this  reason,  and  not 
because  of  the  meaning  of  the  word,  which 
in  reality  is  the  opposite  of  sale.— Such  are 
the  opinions  and  arguments  of  our  three 
doctors  with  regara  to  Akala. — Hence  it 
appears  that  if  a  stipulation  be  made,  that 
the  seller  shall  return  to  the  purchaser  a  sum 
greater  than  the  original  pnco,  the  dissolu- 
tion, agreeably  to  the  tenets  of  Haneefa, 
would  hold  good  to  the  amount  of  the  origi- 
nal price  ;  because  (according  to  his  tenels) 
Akala  is  a  dissolution ;  and  a  dissolution 
cannot  possibly  relate  to  the  excess,  as  there 
is  no  sale  which  might  be  opposed  to  such 
excess  ;  and  it  is  impossible  to  dissolve  what 
does  not  exist :— the  condition,  therefore,  is 
invalid,  but  not  the  dissolution,  as  that  is 
not  rendered  null  by  involving  an  invalid 
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oonditioii. — It  is  otherwise  with  respect  to 
sale  (that  is,  the  sale  of  one  dirx  lor  two 
DIEVS,  for  iastanee), — for  if  a  person  should 
s^U  one  dirm  for  two  dirms,  such  sale  would 
be  invalid ;  nor  could  it  be  construed  as  ex- 
istingp  with  respect  to  one  dirm,  and  as  null 
wi^  respect  to  the  additional  one,  so  as  to 
render  such  sale  lawful ;  because  the  estab- 
lishment of  an  excess  in  sale  is  possible,  as 
that  is  an  establishment  of  a  matter  as  yet 
anestablished,  and  it  is  no  way  difficult  to 
establish  an  unestablished  point ;  but  if  the 
excess  dirm  were  established,  it  would  in- 
dace  usury : — a  sale  of  this  nature,  there- 
fore, is  invalid. — The  conclusion  therefore  is, 
that  the  dissolution  in  question  is  valid,  but 
the  condition  is  otherwise.  The  law  is  also 
the  same  where  a  stipulation  of  a  smaller 
anount  than  the  original  price  is  made ;  that 
is  to  say,  the  dissolution  holds  good,  but  the 
C'jndition  is  void ;  because,  the  ^  sale  being 
established  with  regard  to  the  ori^nal  price, 
and  the  deficiency  not  then  existing,  it  fol- 
lows that  the  dissolution  can  apply  onlj[  to 
what  does  exist, — namely,  the  original  price, 
—since  it  is  impossible  to  dissolve  what  does 
not  exist. — If,  however,  this  deficiency  be 
stipulated  on  account  of  a  defect  which  had 
txken  place  in  the  wares,  it  is  lawful. — In 
the  opinion  of  the  two  disciples,  the  stipula- 
tion of  a  sum  exceeding  the  original  price,  in 
a  dissolution,  amounts  to  a  sale : — according 
to  Aboo  Yoosaf,  because  (as  has  been  already 
explained)  he  considers  Akala  as  a  sale ; — 
and  also  according  to  Mohammed,  because, 
although  he  be  of  opinion  that  a  dissolution 
is  a  breaking  off,  yet  he  has  said  that,  in  case 
of  the  impracticability  of  a  breaking  off,  it 
must  be  considered  as  a  sale ;  and  as  the 
dissolution  in  question  is  of  that  nature,  he 
is  therefore  oi  opinion  it  is  a  sale. — With 
respect  to  a  dissolution  in  which  is  stipulated 
an  amount  less  than  the  original  price,  Aboo 
Yoosaf  (proceeding  on  his  general  opinion 
concerning  dissolutions),  considers  it  as  a 
sale :  but  m  the  opinion  of  Mohammed  it  is  a 
dissolution  with  respect  to  the  whole  of  the 
original  price  ;  because  he  considers  the  defi- 
ciency to  be  a  silence  maintained  with  respect 
to  a  part  of  the  price ;  and  as  the  dissolution 
would  have  been  valid  if  a  silence  had  been 
maintained  with  respect  to  the  whole,  so  it  is 
in  a  superior  degree  valid  when  the  silence 
is  maintained  onljr  with  respect  to  a  part. 
A  dissolution,  stipulating  a  smaller  sum 
than  the  original  price,  in  a  case  where  the 
wares  have  been  blemished  in  the  hands  of 
the  purchaser,  is  considered  by  Mahommed 
as  a  dissolution  ;  the  deficiency  being  opposed 
to  the  blemish. 

Dissolution,  in  consideration  of  an  equiva- 
lent of  a  different  kind,  is  a  breaking  off— 
If  a  dissolution  be  agreed  upon,  stij)ulating, 
in  lieu  of  the  original  price,  an  equivalent  of 
a  different  kind,  it  is  a  breaking  off,*  accord- 


ing to  Haneefa,  for  the  original  mce  ;  and 
the  stipulation  of  a  different  kind  is  nuga- 
tory. The  two  disciples  consider  this  dissolu- 
tion as  a  sale,  founding  their  opinion  on  their 
ideas  of  the  nature  of  dissolutions,  as  already 
explained. 

The  sale  of  a  female  slave  cannot  be  an- 
nulled  after  she  has  borne  a  child,  —  If  a 
dissolution  of  sale  take  place  with  respect 
to  a  female  slave  who  nad  borne  a  child 
whilst  in  the  possession  of  the  purchaser,  it 
is  null,  according  to  Haneefa,  because  (agree- 
ably to  his  teneto)  a  dissolution  is  a  breaking 
off ;  and  tbe  birth  of  the  child  is  preventive  of 
a  dissolution,  as  this  is  a  supervenient  addi- 
tion of  a  separate  thing ;  and  such  addition, 
after  seisin,  prevents  a  dissolution  of  the 
bargain. — This  dissolution,  however,  is  con- 
sidered as  a  sale  by  the  two  disciples. 
^  A  sale  may  be  dissolved  previous  to  de- 
livery and  seisin  of  the  article, — The  disso- 
lution of  a  sale  previous  to  taking  possession 
of  the  article  sold,  whether  of  a  moveable  or 
immoveable  description,  is  a  breaking  off, 
according  to  Haneefa.  According  to  Aboo 
Yoosaf,  it  is  a  breaking  off  with  regard  to 
moveable  property  onl]^,  because  a  sade  of 
moveable  property,  previous  to  taking  posses- 
sion of  it,  IS  not  lawful,  and  hence  a  dissolu- 
tion with  respect  to  moveable  property,  pre- 
vious to  the  seisin  of  it,  cannot  be  con- 
sidered as  a  sale,  and  is  consequently  a 
breaking  off.  A  dissolution  with  respect  to 
immoveable  property,  on  the  contrary,  pre- 
vious to  the  taking  possession  of  it,  is  a  sale 
(according  to  Aboo  Yoosaf),  as  he  holds  that 
the  sale  of  immoveable  property,  previous  to 
the  seisin  of  it,  is  lawful. 

The  loss  or  destruction  of  the  wares  is  a 
bar  to  the  legalitv  of  a  dissolution,  but  not 
the  destruction  oi  the  price ;  because  a  dis- 
solution is  the  breaking  off  of  sale  ;  and  the 
breaking  off  of  a  sale  rests  upon  the  existence 
of  the  sale ;  and  this  again  relates  to  the 
wares,  not  to  the  price. 

Barter  may  be  dissolved,  after  a  destruc- 
tion of  one  of  the  subjects. — In  cases  of 
Mookayeza,  or  a  sale  of  goods  for  g^oods,*  a 
dissolution  agreed  upon  after  the  destruction 
of  one  of  the  two  subjects  is  valid ;  because 
each  of  them  falls  under  the  description  of 
the  subject  of  the  sale ;  and  applyinij:  this 
term,  therefore,  to  the  one  that  remains,  it 
follows  that  the  dissolution  is  lawful,  because 
of  the  existence  of  the  subject  of  the  sale. 


•  -And  consequently  valid,  as  it  completely 
annuls  the  contract. 


CHAPTER  VII. 

OF    MOORABIHAT,    AND    TAWLEEAT,  THAT  18, 
SALES  OF  PROFIT  AND  OF  FRIENDSHIP.t 

Definition  of  Moorabihat  and  Tawleeat, 
— Moorabihat,  or  a  sale  of  profit,  means 

*  That  is,  barter:— the  term  by  which 
Mookaveza  will  be  hereafter  always  ex- 
pressed. 

t  Moorabihat  and  Tawleeat  are  technical 
terms,  which  (like  many  others  in  this  work) 
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case  he  is  not  entitled  to  sell  it  ag:ain  with  an 
addition  of  profit.    The  two  disciples  main- 
tain that  he  is  in  hoth  cases  entitled  to  sell 
it  for  a  profit  on  the  last  price,  namely,  ten 
dirms ;  and  their  reasons  are,  that  the  repur- 
chase is  a  new  contract,  and  has  no  connexion 
with  the  effects  of  the  former  sale  ;  and  that 
therefore  a  profit  may  he  imposed,  founded 
on  the  second  contract ;  in  the  same  manner 
as  if  the  second  purchaser  should  sell  it  to  a 
third  purchaser,  and  the  first  |)urchaser  re- 
purchase it  from  the  third  one,  in  which  case 
it  would  be  lawful  for  the  first  purchaser  to 
sell  it  at  a  profit  on  the  last  price,  and  so  also 
in  the  case  in  question.    The  argument  of 
Haneefa  is,  that  in  the  case  in  question,  there 
is  an  apprehension  of  the  first  profit  being 
obtained  by  means  of  the  second  contract, 
since  until  the  person  repurchased  the  cloth 
there  was  a  possibility  that  he  might  return 
it  upon  the  seller's  hands  in  consequence  of 
a  defect,  and  that  his  [the  sellers]  profit 
might  thereby  have  been  lost,  although  upon 
his  repurchasing  it  from  the  purchaser,  this 
possibility  vanishes,  and  the  profit  remains 
confirmea  and  established.     The  apprehen- 
sion, however,  had  existed ;  and  in  Moora- 
bihat  sales  apprehension  is  regarded  as  equi- 
valent to  certainty,  out  of  caution  (whence  it 
is  that  a  profit  of  this  nature  is  not  allowed 
upon  anything  given  in  composition ;  in  other 
words,  if  a  person  be  indebted  to  another  to 
the  amount  of  ten  dirms,  for  instance,  and 
he  compound  the  debt  with  his  creditor  by  a 
piece  of  cloth,  it  is  not  lawful  for  the  creditor 
to  sell  this  cloth  at  a  profit  of  this  nature 
over  and  above  ten  dirms,  because  in  the 
composition  it  is  to  be  apprehended  that  the 
value  of  the  cloth  was  short  of  ten  dirms,  as 
composition  is  founded  upon  remission  of  a 
part).— In  the  case  in  question,  therefore, 
the  seller,  because  of  the  apprehension  above 
stated,  appears,  in  consequence  of  the  second 
contract,    to    have    purchased  five   dirms, 
together  vnth  the  cloth,  for  ten  dirms ;  he 
must  therefore  deduct  five  dirms  from  the 
whole,  and  declare  that  **  the  cloth  has  fallen 
to  him  for  five  dirms ;"  and  take  his  profit 
upon  those  five.    It  is  otherwise  where  the 
second  purchaser  sells  the  cloth  to  a  third 
person,  and  the  first  seller  then  repurchases 
it  from  this  x>er8on ;  for  in  this  case  the 
acquisition  of  the  first  profit  is  confirmed 
and  established  by  means  of  the  second  pur- 
chaser's having  sold  it  into  the  hands  of 
another,  and  not  by  means  of  the  first  seller 
repurchasing  it  from  the  third  person  so  as 
to  leave  any  room  for  apprehension  in  this 
case  also.     There  is  therefore   a  material 
difference  between  this  case,  and  the  case 
under  consideration,  and  consequentlv  it  is 
evident  that  the  analogy  adduced  by  the  two 
disciples  is  unfounded. 

CkiMe  of  Moorahihat  transacted  by  a  privt- 
Itgid  $iave  with  his  owner,— If  a  privileged 
^  jiRT6»  inT^dved  in  debt,  should  purchase  a 
Ij^Htt  of  eloth  for  ton  dirms,  and  afterwards 
^^|tift  to  Idi  master  for  fifteen  dirms,  and 
^^K^Bftar  with  to  aell  the  said  cloth  in  the 


manner  of  Moorahihat,  he  must  set  his  profit 
upon  ten  dirms.  In  the  same  manner,  if  a 
master  purchase  a  piece  of  cloth  for  ten 
dirms,  and  sell  it  to  his  privileged  slave  for 
fifteen  dirms,  the  slave  is  not  entitled  to 
dispose  of  it  at  a  profit  upon  more  than  ten 
dirms.  The  reason  of  this  is  that,  in  both 
cases,  there  is  a  semblance  of  illeg^ty  in  the 
sale  :  because  the  property  of  the  slave  bein^, 
as  it  were,  the  property  of  his  master,  it 
appears  that  the  master,  in  the  first  case, 
purchases  his  own  property:  and  that,  in 
the  second  case,  he  sells  his  own  property  to 
himself. 

Case  of  Moorahihat  transacted  between 
the  manager  of  a  stock  and  the  proprietor, — 
If  a  person  give  to  another  ten  dirms,  in  the 
way  of  Mozaribat,  stipulating  that  the  profit 
acquired  therefrom  shall  be  equally  divided 
between  them,  and  the  Mozarib,  or  manager 
so  constituted,  purchase  with  the  said  money 
a  piece  of  clotn,  and  then  sell  it  to  his  con- 
stituent for  fifteen  dirms,  and  the  constituent 
afterwards  wish  to  dispose  of  it  by  a  pro- 
fiteble  sale,  he  is  not  allowed  to  fix  the  price 
at  more  than  twelve  and  a  half  dirms.  The 
reason  of  this  is,  that  although  the  purchase 
made  by  the  proprietor  of  a  Moorahihat  stock 
from  his  manager  be,  in  fact,  the  purchasing 
of  his  own  property  with  his  own  property, 
yet  such  purchase  is  held  to  be  lawful  by  our 
doctors  :  oecause  the  proprietor  of  the  stock 
has  no  power  over  it  whilst  in  the  hands  of 
the  manager ;  and  as  this  power,  which  is  a 
desiirable  object,  resulted  to  him  from  the 
purchase,  the  said  purchase,  because  of  its 
oeing  the  means  of  procuring  to  him  an 
object  of  desire,  is^  therefore  lawful ;  never- 
theless, as  there  is  in  this  case  an  appearance 
of  invalidity  of  sale  (since  the  constituent 
did  as  it  were  purchase  his  own  property 
with  his  own  property,  by  which  means  a 
mutual  exchange  of  respective  property  did 
not  teke  place),  the  purchase  is  therefore 
reckoned  null  so  far  as  regards  the  half  of 
the  profit;  and  accordinglv,  in  the  case  in 
question,  the  profit  must  be  imposed  upon 
twelve  and  a  half  dirms. 

An  article  may  be  disposed  of  by  Moo- 
rahihat^ where  a  defect  has  intervened  not 
proceeding  from  the  seller ^  or  where  the  seller 
has  used  tne  article ^  in  the  infertm,  without 
injury  to  it, —If  a  person  purchase  a  female 
slave,  and  she  atterwards,  without  any 
appearance  of  violence,  but  merely  from  a 
natural  cause,  become  blind  of  an  eye, — or 
if,  being  a  woman,*  he  cohabit  with  her, 
without  harm  accruing, — it  is  in  either  case 
lawful  for  him  to  dispose  of  her  by  Moo- 
rahihat, without  giving  any  explanation  of 
either  of  these  circumstances ;  for  neither  in 
consequence  of  the  blindness  or  the  cohabi- 

•  Arab.  Sayeeba :  in  opposition  to  a  virgin. 
The  reason  for  restricting  the  case  to  muli- 
ebrity, in  this  instance,  is  that  cohabitation 
with  a  woman  is  not  considered  as  a  depre- 
ciation of  her  value :— contrary  to  the  case 
of  deflowering  a  virgin. 
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tation  does  any  thing  remain  toTiim  in  oppo- 
sition to  which  a  deduction  might  be  made 
from  the  price ;  because  no  part  of  the  price 
is  opposed  to  the  quality  of  the  article 
(whence  it  is  that  if  the  quality  be  destroyed 

Srevious  to  seisin  by  the  purchaser,  no  de- 
uction  from  the  price  would  on  that  account 
be  allowed) ;  ana  in  the  same  manner,  no 
part  of  the  price  is  opposed  to  the  use  of  a 
woman's  person.  It  is  rejwrted,  from  Aboo 
Yoosaf,  that  in  the  first  case  the  slave  must 
not  be  disposed  of  in  the  manner  of  Moora- 
bihat,  without  an  explanation  being  given 
of  the  blindness,  anj[  more  than  where  blind- 
ness occasioned  by  violence :  and  tills  opinion 
has  been  adopted  by  Shafei. 

£ut  if  the  defect  be  occasioned  by,  or  com- 
pensated to,  the  seller^  a  proportionable  de- 
dtiction  must  be  made  from  the  price. — It  is 
to  be  observed,  that  if  the  purchaser  himself 
had  occasioned  the  blindness,  or  if  it  had 
been  occasioned  by  another  from  whom  the 
purchaser  either  had  or  had  not  received  an 
amercement,  he  is  not  in  either  of  these 
cases  entitled  to  dispose  of  the  slave  by 
Moorabihat,  without  giving  an  explanation 
of  the  blindness;  because  here  the  purchaser 
(or  another)  did  with  desi^  or  intention 
destroy  the  eye;  and  it  is  consequently 
requisite  that  a  proportionable  deduction  fie 
made  for  a  defect  so  occasioned.  The  same 
rule  also  obtains  where  a  purchaser  has 
cohabitation  with  a  female  slave  who  is  a 
virgin;  because  virginity,  being  merely  a 
tender  membrane,  is  a  constituent  part  of  the 
slave,  and  this  the  purchaser  has  destroyed. 
If  the  article  be  damaged  by  an  accident 
not  proceeding  from  the  seller^  still  it  is 
a  proper  subject  of  Moorabihat. — Ip  cloth 
which  a  person  had  purchased  be  burnt  b^ 
fire,  or  damaged  by  vermin,  in  that  case  it 
is  lawful  for  the  purchaser  to  dispose  of  it 
by  Moorabihat  without  explaining  either  of 
these  circumstances  ?  but  if  the  cloth  be  torn 
in  the  folding  and  opening  of  it,  it  is  not 
lawfiil  for  the  purchaser  thus  to  dispose  of 
it  without  noticing  the  same  to  the  party, 
because  the  damage,  in  this  case,  is  occa- 
sioned by  his  own  aeed. 

A  misstatement  of  a  prompt  payment 
instead  of  a  suspended  payment,  leaves  it  in 
power  of  the  purchaser  to  undo  the  bargain 
in  a  sale  either  of  profit. — Ip  a  person, 
having  purchased  a  slave  (for  instance)  for 
one  thousand  dirms,  payable  at  a  future 
period,  should  afterwards  sell  him  for  one 
thousand  dirms,  payable  immediately,  with 
a  profit  of  one  hundred  dirms,  without 
noticing  to  the  other  the  respite  of  payment 
he  himself  has  obtained, — in  that  case  the 
other,  if  he  should  afterwards  discover  this 
circumstance,  is  at  liberty  either  to  abide  by 
or  undo  the  bargain  at  nis  option ;  because 
the  suspension  of  the  payment  resembles  an 
addition  to  the  substance  of  the  wares ;  and 
hence  it  is  a  custom  amongst  merchants,  in 
granting  a  respite  of  payment,  to  increase 
the  price  of  the  merchandise.  Now  a  sem- 
blance, in  a  sale  by  profit,  is  deemed  equi- 


valent to  reality ;  and  hence  it  follows  that 
the  said  person  did,  as  it  were,  purchase  two 
things  for  one  thousand  dirms,  namely,  a 
slave  and  a  suspension  of  payment;  and 
afterwards  sold  only  one  of  tnese  things  bv 
way  of  profit,  grounded  on  t^e  price  which 
he  paid  for  both ;  a  fraud  from  which  an 
abstinence  is  particularly  enjoined  in  cases 
of  Moorabihat : — the  purcnaser,  therefore,  has 
an  option  of  adhering  to  or  undoing  the  bar- 

fain  as  he  pleases,  as  in  the  option  from 
efect.  If,  nowever,  the  purchaser  should 
destroy  the  the  wares,  and  then  receive 
notice  of  the  fraud  which  had  been  practised 
upon  him,  he  is  not  in  such  case  entitled  to 
make  any  deduction  on  that  account  from 
the  price,  because  no  part  of  the  price  is  in 
reality  opposed  to  the  suspension  of  payment. 
Or  of  friendship. — Ip  a  person,  naving 
purchasea  a  slave  (for  instance)  for  a 
thousand  dirms,  payable  at  a  future  period, 
should  afterwams  aispose  of  him  to  another, 
by  a  Tawleeat,  for  a  thousand  dinns  ready 
money,  without  intimating  the  respite  of 
payment,  in  that  case  the  other,  on  disoovery 
of  this  circumstance,  is  at  liberty  either 
to  abide  by  or  annul  the  contract,  as  he 
pleases ;  because  an  abstinence  from  a  frtiud 
of  this  nature  is  equally  enjoined  in  friendly 
as  in  profitable*  sales. — If,  however,  in  this 
case,  the  purchaser,  having  destroyed  the 
slave,  should  then  become  acquainted  with 
the  suspension  of  payment  that  had  been 
granted  to  the  seller,  it  is  incumbent  on  him 
to  make  a  prompt  payment  according  to  the 
agreement ;  nor  is  he  entitled  to  mi&e  any 
deduction  from  the  price  on  the  score  of 
suspension  of  payment,  as  before  explained. 
— It  is  related,  as  an  opinion  of  Aboo  Yoosaf, 
that  the  purchaser  is  m  this  case  to  pay  the 
value  to  the  seller,  and  to  receive  from  him 
the  whole  of  the  price ;  in  the  same  maimer 
as  holds  (according  to  him)  in  a  case  where 
a  creditor,  haying  received  payment  of  the 
debt  due  to  him  m  a  bad  specie,  discovers 
this  circumstance  after  having  expended 
them  ;— in  which  case  he  has  a  right  to  return 
to  the  debtor  a  similar  number  of  the  specie 
he  had  received,  and  to  demand  from  mm  a 
like  number  of  good  si)ecie. — Some  have  said 
that  an  appraisement  ought  to  be  made  of  the 
value  in  the  case  of  prompt  payment,  and 
also  in  the  case  of  a  distant  payment ;  and 
that  the  difference  should  be  given  by  the 
seller  to  the  purchaser.— All  that  has  been 
here  advancea  proceeds  on  a  supposition  of 
the  suspension  oi  the  payment  being  included 
in  the  contract  of  sale  :  for  if,  wiuiout  such 
stipulation,  it  should  nappen  that  the  pay- 
ment be  made  at  a  distant  period  (as  is  often 
the  case  amongst  merchants),  there  subsists, 
in  such  case,  a  difference  of  opinion  upon 
this  point,  whether,  imder  these  circum- 
stances, in  a  subsequent  sale  of  profit  or  of 
friendship,  it  be  mcumbent  upon  him  to 
make  known  this  matter.— Some  have  said 
that  such  notification  is  incumbent  upon  him, 
since  an  established  custom  is  equivalent  to 
a  condition. — Others,  again,  allege,  Uiat  he 
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is  under  no  ncccssitr  of  giying  such  notifica- 1  traditional  saying  of  the  prophet  before  quoted 
tion,  since  it  is  evident  that,  as  no  condition  is  absolute,  and  not  particularly  confined  to 
was  stipulated,  the  sale  was  therefore  for  moveable  property :  and  also,  l>ecause  of  its 
prompt  payment.  analogy  to  moveable  property.     Besides,  the 

In  a  sale  of  friendship  the  rate  must  he  sale  of  land  is  similar  to  the  hire  of  it;  in 
specified;  and  the  purchaser  has  a  right  of  other  words,  as  it  is  unlawful  to  let  land 
optum  until  after  the  specification. — If  a  before  seisin,  so  is  it  likewise  to  sell  land 
person  dispose  of  a  thing  to  another  by  a  before  seisin.  The  reasoning  of  the  two 
sale  of  friendship,  declaring  that  *'  he  sells  it  disciples  is  that,  in  the  case  in  question,  the 
to  him  at  the  rate  it  had  stoud  him  in," —  sale  is  eifected  by  competent  parties  with 
and  the  purchaser  be  not  acquainted  with  respect  to  a  fit  subject ; — that  there  is  no 
that  rate,  the  sale  is  invalid,  from  the  un-  untaimess  in  it,  since  the  destruction  of 
certainty  with  regard  to  the  price :— if,  ground  is  rare,  whereas  that  of  moveable 
however,  the  seller  should  afterwards  in-  property  is  probable;— and  that  the prohibi- 
form  the  purchaser  of  the  rate,  at  the  tion  of  the  pruphet  is  founded  on  the  i>ossi- 
same  meeting,  the  sale  then  becomes  valid,  bility  of  the  unfairness  already  explained, 
but  it  still  remains  in  the  option  of  the  which  does  not  exist  in  the  case  of  land,  the 
purchaser  to  abide  by  or  recede  from  the  destruction  of  it  being  rare. — Some  nave 
contract  as  he  pk'as(?s,  since  the  acquies-  asserted  that  a  lease  of  land  before  seisin,  as 
ccnce  he  had  before  expressed  was  not  fully  adduced  by  Mohammed,  is  lawful  in  the 
established,  from  his  ignorance  of  the  price  opinion  of  the  two  disciples. — Admitting, 
and  after  the  knowledge  of  it  he  has  an  however,  that  it  were  unlawful  according  to 
option,  in  the  same  manner  as  in  the  case  of  all  our  doctors,  it  proceeds  evidentlv  on  this 
an  option  of  inspection.  The  reason  of  the  principle,  that  a  lease  is  made  witn  a  view 
validity  of  this  sale  is  that  the  invalidity  to  the  produce,  the  destruction  of  which  not 
does  not  become  firmly  established  until  the  being  uncommon,  the  unfairness  already 
departure  of  the  parties  from  the  meeting. —  explained  (with  respect  to  the  sale  of  move- 
When,  therefore,  the  purchaser,  in  the  meet-  able  property  before  seisin)  may  consequently 
ing,  is  informed  of  the  price,  it  becomes  the  take  place  in  it.  This,  however,  cannot 
same  as  if  a  new  contract  ^ad  taken  place  happen  with  respect  to  the  sale  of  ground, 
after  the  purchaser  had  acquired  this  know-  the  destruction  of  which  is  rare,  and  con- 
ledfre ;  and  it  is  for  him  to  vnthhold  his  sequently  the  one  case  is  not  analogous  to 
acquiescence  until  the  end  of  the  meeting. —  the  other. 

If,  nowevcr,  the  parlies  should  separate,^  the  In  the  re^sale  of  articles  of  weighty  and 
invalidity  then  becomes  fixed ;  nor  can  it  be  measurement  of  cajmcttf/,  it  is  requisite  that 
removed  by  any  knowledge^  which  the  pur-  the  article  be  weighed  or  measured  again  hy 
chaser  mav  afterwards  obtain  of  the  amount  the  second  purchaser. — If  a  person  purchase 
of  the  price. — Similar  to  this  is  the  case  articles  estimable  by  a  measure  of  capacity, 
where  a  person  sells  cloth  for  the  value  which  such  as  wheat, — or  articles  of  weight,  such  as 
is  marked  upon  it,  but  of  which  the  purchaser  butter, —as  if  he  should  say,  "i  have  pur- 
is  ignorant :  for  such  sale  is  invalid,  but  may  chased  this  wheat,  on  condition  of  its  being 
be  rendered  otherwise  by  the  explanation  of  equal  to  ten  bushels,"  —  or  "  this  butter, 
the  seller,  before  the  breaking  up  of  the  on  condition  of  its  weighing  ten  mans,*' — 
meeting.  and  if,  having  measured  or  weighed  these 

Section.  articles  accordingly,  he   should  then  taJ^e 

Moveable  property  cannot  be  re-sold  before  them  and  sell  them  to  another,  on  the  same 
seisin,— It  is  not  lawful  for  a  person  to  sell  condition  of  measure  or  weight,  in  that  case 
moveable  property,  which  he  may  have  it  is  not  lawful  for  that  other  to  sell  or  use 
purchased,  until  he  receive  possession  of  the  these  articles,  until  he  has  measured  or 
same ;  because  the  prophet  has  prohibited  weighed  them  on  his  own  account ;  because 
the  sale  of  a  thing  prior  to  the  seisin  of  it  on  the  prophet  has  prohibited  the  sale  of  wheat 
the  part  of  the  seller ;  and  also,  because  there  until  it  be  measured  both  by  the  buyer  and 
is  an  unfairness  in  it,  since,  if  the  mer-  the  seller  ;  and  also,  because  there  is  a  possi- 
ohandise  should  be  lost  or  destroyed  before  bility  of  these  articles  exceeding  the  war- 
the  seisin,  the  first  sale  becomes  null,  and  ranted  quantity ;  in  which  case  the  excess, 
the  property  reverts  to  the  former  proprietor,  as  being  the  property  of  the  seller,  would 
inwnicn  case  it  must  necessarily  appear  that  not  be  lawful  to  the  purchaser;  and  an 
the  person  in  question  has  sold  the  property  abstinence  in  the  case  of  this  possibility  is 
of  another  without  his  consent  necessary. — It  is  otherwise  where  the  sale  is 

But  land  may  be  re-sold  previous  to  seisin  made  by  conjecture,  without  any  condition 
ly  ihe  first  purchaser.— The  sale  of  land,*  of  measurement ;  for  the  excess,  in  that  case, 

Sevions  to  seisin,  is  lawful,  according  to   is  the  right  of  the  purchaser :  and  it  is  also 
aneefa   and    Aboo    Yoosaf.     Mohammed   otherwise  in  the  sale  of  cloth  by  yards,  for 
maintains  that  it  is  unlawfid ;  because  the   there  likewise  the  excess  is  the  right  of  the 

■  purchaser ;  since  yards  (as  has  been  alreadv 

*  Arab.  Akkar ;  meaning  any  species  of  explained)  are  a  description  of  the  doth,  and 
immoreable  property.    Zimeen  is  the  term   not  a  quantity,  as  in  the  case  of  articles  of 
*  in  the  Pemo  Tenion,  whenoe  the  trans-   weight  or  measure  of  oapadty.— It  is  to  be 
it  land.  observed  that  the  measurement  of  the  doth 
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by  the  Beller,  preTions  to  the  sale,  is  not 
valid,  althoagh  it  should  haye  heen  done  in 
the  presence  of  the  purchaser,  hecause 
the  measurement  of  hoth  the  seller  and 
purchaser  is  required,  and  these  terms  are 
not  applicahle  to  the  parties  until  after  the 
sale  takes  place.  So  also,  the  measurement 
made  hy  the  seller  after  the  sale  is  invalid, 
unless  it  he  in  the  presence  of  the  purchaser, 
because  the  ohject  of  measurement  is  delivery, 
and  delivery  without  the  presence  of  the 
purchaser  is  impracticable. 

It  st^ffices,  hinoever,  that  the  article  be 
tceighed  or  measured  bv  the  seller,  in  the 
purchaser's  presence. — If  the  seller  only 
should  measure  the  merchandise  after  the 
sale,  in  presence  of  the  purchaser,  a  question 
has  arisen,  whether  this  be  sufficient  P— or, 
whether  it  be  not  necessary  that  the  pur- 
chaser should  also  examine  it  by  his  own 
measure  ?— Some  have  said  that  the  measure- 
ment of  it  by  the  seller  only,  is  not  sufficient, 
aocordingr  to  the  pl&in  sense  of  the  tradition 
already  quoted.  The  more  approved  doctrine, 
however,  is  that  it  is  sufficient,  since  by  the 
measurement  of  the  seller  the  quantity  is 
ascertained,  and  delivery  completely  estab- 
lished. The  tradition  before  quoted,  alludes 
to  the  junction  of  two  contracts ;  as  where, 
for  instance,  a  person  having  purchased, 
measured,  and  taken  possession  of  a  thing, 
afterwards  sell  it  to  another ;  in  which  case 
it  is  necessary  that  the  second  purchaser 
himself  measure  it ;  and  the  measurement  of 
the  first  purchaser,  who  stands  in  the  relation 
of  seller  to  him,  is  not  sufficient,  as  will 
hereafter  be  more  fully  explained  in  the 
chapter  of  Sillim  sales. 

In  the  re-sale  of  articles  of  tale  or  longi- 
tudinal measurement^  the  teUing  or  measuring 
by  the  second  purchaser  is  not  requisite, ^-It 
is  related  as  an  ooiuion  of  the  two  disciples, 
that  articles  of  tale  are  analogous  to  those  of 
longitudinal  measurement ;  tnat  is,  if  a  per- 
son, having  purchased  and  received  articles  of 
this  nature  on  condition  of  their  amounting 
to  a  particular  number,  should  afterwards 
sell  them  to  another  on  the  same  condition, 
there  is,  in  that  case,  no  obligation  on  that 
other  to  enumerate  them  on  his  own  account, 
because  such  articles  are  not  susceptible  of 
usury.— It  is  related,  also,  as  an  opinion  of 
Haneefa,  that  articles  of  tale  are  similar  to 
those  of  weight,  because  in  regard  to  them 
the  receipt  of  any  excess  beyond  the  stipu- 
lated number  is  unlawful  to  the  purchaser : 
articles  of  tale  are  therefore  analogous  to 
articles  of  weight. 

A  seller  may  dispose  of  the  price  of  his 
goods  without  having  taken  possession  of  it. — 
Ant  deeds  of  the  seller  with  regard  to  the 
price  of  the  merchandise,  prior  to  the  actual 
receipt  of  it,  such  as  gift,  sale,  hire,  or 
bequest,  is  lawful,  whether  the  price  be 
stipulated  in  money  or  goods ; — because  the 
cause  of  legality,  namely,  right  of  property, 
is  established  in  the  seller;  and  the  act  is 
attended  with  no  unfairness  (such  as  has 
been  shown  to  exist  in  the  oase  of  Belling 


moveable  property  prior  to  the  receipt  of  it), 
because  the  price,  ii  expressed  in  dinns  and 
deenars,  is  mdetefminate,  and  is  therefore 
incapable  of  being  destrojed;  and  if  it 
consist  of  any  thing  else,  still  the  sale  is  not 
invalidated  bv  a  destruction,  since  the  vidue 
remains  due  from  the  seller .•^It  is  otherwise 
with  respect  to  the  article  purchased,  as  the 
sale  of  that  before  receipt  or  it  induces  frauds 
as  was  before  explained. 

The  parties  are  at  liberty  to  make  any 
subsequent  addition  or  ahatement,  with  respect 
either  to  the  goods  or  the  price ;  and  such 
addition  or  abatement  are  incorporated  in  the 
contract, — It  is  lawful  for  the  purchaser  to 
make  an  increase  of  the  price  in  favour  of 
the  seller;  and  for  the  seller  to  make  an 
increase  in  the  merchandise  in  favour  of  the 
purchaser ; — and  it  is  also  lawful  for  the 
seller  to  make  abatement  from  the  price  in 
favour  of  the  purchaser ;  and  this  increase 
or  abatement  is  incorporated  in  the  original 
contract  (that  is  to  say,  in  case  of  an  increase, 
the  original  and  additional  form  the  prioe 
or  the  article  ;  and  in  case  of  an  abatement, 
what  remains  after  the  deduction  is  the  prioe 
of  the  article).  Hence,  in  the  first  case,  the 
seller  possesses  a  right  to  the  original  price, 
together  with  the  increase  superadded  to  it ; 
and,  in  the  second  case,  the  purchaser  has  a 
right  to  the  original  merchandise  with  the 
increase  superadded.  Shafei  and  Ziffer  are 
both  of  opinion  that  such  increase  is  a  mere 
act  of  favour,  and  therefore  cannot  be  incor- 
porated in  the  original  sale ;  for,  if  so,  it 
must  necessarily  foUow  that  a  person  gives 
his  own  property  in  exchange  for  nis  own  pro- 
perty, since,  previous  to  the  increase  of  the 
price,  the  article  was  the  property  of  the 
purchaser  in  exchange  for  the  orig^inal  price ; 
and,  consequently,  if  the  increase  be  made 
in  the  price,  the  property  of  the  purchaser 
is  given  in  exchange  K)r  what  was  oefore  his 
property :  in  the  same  manner,  also,  in  the 
second  case,  as  the  prioe,  previous  to  the 
increase,  was  the  property  of  the  seller,  it 
follows  that  in  increasing  the  wares,  he  gives 
his  own  property  in  exchange  for  his  own 
property. — Neither  can  an  abatement  from 
the  price,  by  the  seller,  be  incorporated  with 
the  original  contract ;  but  it  must  rather  be 
considered  as  an  act  of  favour;  because, 
prior  to  the  abatement,  an  exchange  of  the 
merchandise  for  the  whole  of  the  price  had 
taken  place  ;  and  it  is  impossible  to  set  aside 
any  part  of  the  price,  since  in  such  case  it 
must  follow  that  a  part  of  the  merchandise 
had  no  correspondent  exchange  opposed  to 
it ;  and  this  is  unlawful. 

Objection. — This  consequence  does  not 
follow ;  because  the  remaining  sum,  after 
the  deduction  of  the  abatement,  is  con- 
sidered as  an  exchange  for  the  whole  of  the 
merchandise. 

Reply.— It  is  imjwssible  to  consider  the 
remainder  as  an  exchange  for  the  whole, 
because  no  new  contract  has  taken  place 
with  regard  to  the  diminished  price,  and  the 
old  contract  relates  only  to  the  full  price. 
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^w  ^dM.*rTrir  of  our  doctors  is,  that  the 
)uv<.i  jLLsa  ^kller.  by  means  of  the  increase 
»ai  d  bat  til"  flit,  do  only  alter  the  contract 
■i-vui  one  lawful  accident  to  another  lawful 
^xidc'Ut ;  and  tliat,  as  the  parties  possess 
ihc  iK»wtT  of  annulling  the  contract,  they 
uri\  H  suiHTiori,  entitled  to  make  an  altera- 
tion in  tlie  non-essential  properties  of  it. 
The  case  is  therefore  the  same  as  if  the 
parties  should  annul  an  optional  power,  or 
stipulate  one  after  the  conclusion  of  the 
contract. — Now,  since  it  is  lawful  for  the 
parties  to  alter  the  accident  of  the  contract 
oy  means  of  increase  or  abatement,  it  follows 
that  such  increase  or  abatement  is  incorpora- 
ted with  the  original  contract ;  because  the 
accident  of  a  thin{?  adheres  to  that  thing, 
and  does  not  exist  abstractedly  of  itself. 
It  is  otherwise  where  a  seller  abates  the 
whole  price ;  for  such  abatement  could  not 
be  incorporated  with  the  original  contract, 
since  in  that  case  a  change  would  take  place 
in  regard  to  what  is  an  essential  property, 
and  not  an  accident  of  the  contract. — It  is 
also  to  be  observed,  that  from  the  increase 
and  abatement  being  incorporated  with  the 
original  contract,  it  does  not  necessarily 
follow  that  a  person  gives  his  own  property 
in  exchange  for  his  own  proj)erty,  because 
the  original  contract  does  as  it  were  relate 
to  such  increase  or  abatement. — The  advan- 
tage of  the  incorpoi  ation  of  the  increase 
and  the  abatement  in  the  original  contract 
is  evident,  in  a  case  of  friendly  or  profitable 
sale ;  for  if  a  person  sell  something  by  a 
profitable  sale  to  a  purchaser  who  increases 
the  price  in  the  seller's  favour,  in  that  case 
it  is  lawful  for  him  [the  seller!  to  charge 
his  profit  on  the  original  and  the  increase 
united  ;  as,  in  case  of  an  abatement,  on  the 
other  hand,  his  profit  must  be  charged  on 
the  residue  after  the  deduction. — The^  ad- 
vantage arising  from  this  is  also  evident 
in  a  case  of  Shfma ;  for  the  person  possessing 
the  right  of  h>hafia  is  entitled  to  tne  subject 
of  the  sale,  in  case  of  an  abatement  in  ex- 
change for  the  diminished  price. 

Objection. —  Since  the  abatement  and 
increase  are  incornorated  with  the  original 
contract,  it  woula  follow  that,  in  a  case 
of  increase,  the  person  possessing  the  right 
of  Shafia  is  to  take  the  subject  of  the  sale 
at  the  affgregate  amount  of  the  original 
price,  and  its  increase, — ^instead  of  taking 
it  (as  is  the  case)  at  the  original  price 

only. 

Keplt. — In  case  of  an  increase  of  the 
price,  the  proprietor  of  the  right  of  Shaffa 
takes  tlie  subject  of  the  sale  at  the  original 
price  only,  l>eoause  his  right  relates  to  the 
original  price,  and  it  is  not  in  the  power  of 
the  buyer  and  seller,  by  any  act  of  theirs,  to 
annul  such  right. 

The  price  cannot  be  increased  after  the 
de»trueiion  of  the  goods  in  the  purchaser's 
hands.— A.VY  increase  of  the  price,  after  the 
deitruotion  of  the  wares  in  the  possession  of 
tka  miTohaser,  is  not  valid  (according  to  the 
ZaUr-Bawayet),  because  of  the  wares  not 
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.  having  been  in  a  state  that  admitted  of  the 
lawful  opposition  of  an  exchange  for  them. 

Objection.— It  would  appear  that  the 
increase  of  the  price  remains  in  force  after 
the  destruction  of  the  goods ;  for  although 
the  goods  be  not  then  in  a  state  to  admit  any 
exchange  being  opposed  to  them,  yet  the 
increase  incorporates  with  the  original  con- 
tract, which  was  concluded  at  a  time  when, 
the  goods  being  extant,  it  was  lawful  to 
oppose  an  addition  to  the  exchange  for  them. 

Keplt.— If  the  wares  had  remained  in  a 
condition  to  admit  of  an  exchange  of  pro- 
perty for  them  immediately,  then  such 
exchange  might  have  heen  immediately 
established,  and  referred  afterwards  to  the 
Ijcriod  of  forming  the  contract ;  for  a  thing  is 
first  established  on  the  instant,  and  is  then 
referred  to  the  formation  of  the  contract ; — 
but  as,  in  the  present  instance,  the  immediate 
exchange  of  the  property  cannot  be  estab- 
lished, the  wares  no  longer  existing,  the 
reference  back  is  impossible ;  and  hence  airy 
increase  of  the  price  is  evidently  in  valid. — It 
is  otherwise  with  respect  to  an  abatement  of 
the  price  after  the  destruction  of  the  warea, 
because  these,  after  their  destruction,  are  in 
a  state  which  admits  of  a  diminution  of  the 
price ;  which  is  therefore  referred  to  the 
formation  of  the  contract. 

A  jprorrtpt  payment  may  he  commvfed  for 
a  distant  payment, — If  a  person,  having 
sold  something  on  condition  of  prompt 
payment,  should  afterwards  agree  to  receive 
the  price  at  a  future  fixed  peric^,  it  is  lawful, 
because  the  pricMe  is  solely  the  right  of  the 
seller ;  and  as  it  is  in  his  power,  if  he  choose, 
to  forego  it  altogether,  he  is  consequently 
entitled,  for  the  convenience  and  ease  of  the 
purchaser,  to  take  a  futiire  payment  instead 
of  a  prompt  one,  a  fortiori.— If  the  period 
stipulated  be  not  certain,  and  the  uncertainty 
be  very  great  (as  if  he  should  stipulate  T)ay- 
ment  when  the  wind  blows,  for  instance),  it  is 
not  lawful.  If  the  period,  on  the  contrary, 
be  only  in  a  small  degree  uncertain  (as  if  he 
should  stipulate  the  payment  at  the  cutting  of 
the  com,  or  the  threshing  of  it),  it  is  lawful, 
in  the  same  manner  as  in  the  case  of  bail,  of 
which  an  explanation  has  already  been  given. 

In  all  debts  except  those  incvrred  by  a 
/oan.— EvEBY  debt  immediately  dne  may 
be  suspended,  in  its  obligation,  to  a  future 

fieriod,  by  the  creditor,  on  toe  principles 
aid  down  in  the  preceding  ease,— excepting 
a  loan,*  the  suspension  of  the  obligation  of 


*  Arab.  Karz ;  signifying  a  loan  of  money, 
in  opposition  to  Areeat,  which  means  a  loan 
of  anything  but  money.  These  deeds  are 
considered,  by  Mussulmans,  to  be  of  a 
distinct  and  separate  nature.  In  the  one 
the  intention  is  to  destroy  the  substance  of 
what  is  borrowed,  that  is,  to  spend  the 
identical  money  received,  and  afterwards 
return  an  eoual  number  of  similars.  In 
the  other,  tne  intention  is  to  enjoy  the 
usufruct  without  injurinfr  the  substance, 
which  is  to  be  retained  in  its  identical  state. 


Booi  IVL-Cbap.  Tni.)  Bi 

which  tB  not  tpproved.— The  reuoD  of  thii 
ia  that  the  lendiDR  of  ntoney  is,  in  the  im- 
mediaU  act,  equiTdent  to  a  loan  of  any 
other  thinfc,*  Bod  en  act  of  benevolenoc 
(whence  it  is  that  if  a  person  ehould  teoder 
a  loan  of  maDCv  to  another,  expresaiiiR'  his 
intention   by  the   word   Areeat, — is  Q   he 
■hotdd  uy^  "  I  deliver  these  ten  dinnB  aa  an 
Areeat," — it  ii  valid  ;    Eind   also,  that   nr 
penon  who  is  incapable  of  any  KratnitoDi 
■et,   sncb    SB   an   infant   or   a  Innatio,   il 
competent  to  tbia  deed):  but  in  the  end  Jt 
operates  as  an  exchange,  since  the  borrower 
(nve*  to  the  lender  an  equal  snm,  bnt  not  the 
id«ntiDal  Kpeoie  he  received. — In  considera- 
tion,  therefore,  of  the  immediate  act,  a  respite 
u  not  bindinfc  npon  the  lender,  as  there  aaa 
he  no  constraint  in  an  act  purely  gratuitoua ; 
Ud,  in  consideration  of  the  ena,  the  respite 
u  not  approved^  for  in  this  case  the  transaction 
Would  resolve  itself  into  a  sale  of  money  for 
tt«ney,  which  is  nsnir.^It  is  otherwise  in 
fne  bequest  of  a  loan  for  a  fixed  period  l  for 
*^'  s  person  bequeath  the  loan  oi  one  tbi 
■«4id  dimia  fo  another,  for  a  year  (for  _ 
***iice),  the  performance  of  this  is  incumbent 
*-*%)  the  executor ;  nor  ia  he  entitled  to  make 
■>*iy  demand  on  the  lei^atee  until  the  eipira- 
^^on  of  the  term,  since  this  beqneat  is  of 
^    gratuitous  nature,  and  resembles  the  be- 
quest of  the  services  ofa  slave,  or  Uie  n 
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according  to  a  legal  standard  of  measure- 
ment or  weight,  in  one  of  two  homoeeneow 
articles  [of  weight  or  measurement  of  capa- 
city] opposed  to  each  other  in  b  contract  of 
exchange,  and  in  which  such  excess  is  stipu- 
lated as  an  obligatory  condition  on  one  of 
the  parties,  without  any  return, — that  is, 
without  anythinft  being  opposed  to  it.  The 
sale,  therefore,  of  two  loads  of  barley  (for 
instance]  in  exchange  for  one  load  of  wheat 
docs  not  constitute  usury,  since  these  articles 
are  not  homogeneous  :^and,  on  the  other 
hand,  the  sale  of  ten  yards  of  Herat  cloth 
in  exchange  for  five  yards  of  Herat  cloth  is 
not  usury,  since,  although  these  articles  be 
homogeoeouB,  still  Ihey  are  not  estimable  by 
weight  or  measurement  of  capacitv. 

Lrury  (occasioned  by  rate  united  Kith  tpe~ 
ct'ei)  IS  un/au/u/.— UsrsT  ia  unlawful;  and 
(according'  to  our  doctors)  is  occasioned  by 
rate,tuDited  with  species.— Bhnfei  maintaine 


nitaii 


'  literally, '_'  a  ¥abz  i 
occurrence,  equivalent  to  an  uikeai. 

t  It  may  be  necessary  here  to  observe  that 
rate,  amongst  the  Mussulmans,  applies  only 
to  articles  of  weight  or  measurement  of  capa- 1 
city,  and  not  to  articles  of  tongitiidinal  nea- 
Bar«ment,  luch  «a  oloth,  or  uw  like-'^Ihe  | 


that  usury  takes  place  only  in  things  of  an 
esculent  nature,  or  in  monty, — It  ia  aecei- 
Bory,  in  order  to  the  operation  of  the  ille- 
gahty,  that  the  articles  be  homogeneous ; 
but  an  equality  in  point  of  weight  or  mea- 
surement  of  capacity  annihilates  the  osory. 
—It  ia  to  be  observed  that  a  superiority  or 
inferiority  in  the  Quality  has  no  effect  in  the 
establishment  of  the  usury;  and  henM  it  ia 
lawful  to  sell  a  quantity  of  the  better  aort 
of  any  article  in  exchange  for  an  equal 
quantity  of  an  inferior  sort. 

It  eonaista  in  the  taU  of  an  ariiele  (of 
weight  or  measurement  of  capaeUg)  in  ex- 
change for  an  unequal  guantilj/  of  the  »am» 
arliclr.—1v.y.  sale,  at  an  unequal  rate,  of 
article!)  of  weight  or  mcasureneot  of  capa- 
city, in  exchange  for  humogeneous  artiolea, 
is  usurious,  according  to  our  doctors,  al- 
though the  articles  bo  of  a  description  not 
esculent  {such  as  loom  or  iron,  for  instance) ; 
— beCBuac  they  hold  that  the  cause  of  usury 
exists,  in  nrtiolca  of  weight  and  meaauie- 
ment  of  capacity,  although  they  be  not  of 
an  esculent  nature.  tShatei  maintains  that 
such  sale  is  lawful,  agreeably  to  his  tenets 
with  U'BMct  to  usury.  Supposing,  however. 
the  equality  of  the  rate,  such  sale  is  lawful 
in  the  opinion  of  all  the  doctora — (It  ia  to  be 
observed  tliat  loam  is  du  article  of  mounie- 
ment  by  capacity,  and  iron  of  weight.} 

Hut  does  not  exist  ahere  the  guanl&iM  an 
it  atferlained  by  some  Icnomn  standard  of 
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dord,  at  an  unequal  rate,  ia  lawnl.    Thus 
is  lawful  to  sell  one  handful  of  wheat  in 
change  for  two  handfuls  ;  or  two  handfuls 
exchange  for  four;— and  also,  one  apple 
exchange  for  two  apples ;  because,  in  suoh 
.  se,  the  measurement  not  having  been  made 
according  to  a  legal  standard,  it  follows  that 
superiority  of  measurement  (which  ia  eaien- 
:b1  to  the  establishment  of  usury]  has  not, 
..Dcording  to  the  rules  of  measurement,  taken 
place,     i^hafci  roainlains  that  such  sale  is 
unlawful;   btcause  the  article  is,  in  thia 
inelance,  of  an  esculent  nature,  which  (ac- 
cording to  hie  tenets]  ia  the  efficient  cause 
of   UBur^ ;    and    also  becauBc  the  equality 
destructive  of  u^ury  docs  not  here  exist. 
(It  is  to  be  observed  that  whatever  ia  less 
than  half  of  a  Saa  is  considered  equivalent 
to  an  handful,  since  the  law  has  fixed  no 
standard  of  measure  beneath  that  quantity.) 
'  it  occasioned  either  bj/  an  rnequalily  in 
\t  of  qvantiiy,  or  by  a  svtpensum  of  rt- 
paynieiit ;  vjiless  the  run tideration  and  the 
return  be  heterogeneous. — Wbkhe  the  quality 
of  being  weighable  or  measurable  by  capa' 
city,  and  correspondence  of  species  (being 
the  causes  of  u^ury)  both  exist,  the  stipula- 
tion of  inequality,  or  of  a  suepcnsion  of  pay- 
ment to  a  future  period,  are  both  u-"" — 
Thus  it  is  uEurioua  to  sell  either 
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of  wheat  in  exchange  for  two  measnres, — or 
one  measure  of  wheat  for  one  measure  deli- 
verable at  a  future  period.  If,  on  the  con- 
trary, neither  of  these  circumstances  exist 
(as  m  the  sale  of  wheat  for  mone^),  it  is 
lawful  either  to  stipulate  a  superiority  of 
rate,  or  the  payment  at  a  future  period.  If, 
on  the  other  hand,  one  of  these  circumstances 
only  exist  (as  in  the  sale  of  wheat  for  barley, 
or  the  sale  of  one  slave  for  another),  then  a 
superiority  in  the  rate  may  legally  be  stipu- 
lated, but  not  a  suspension  in  the  payment. 
Thus  one  measure  of  wheat  may  lawfullv  be 
sold  for  two  measures  of  barley,  or  one  slave 
for  two  slaves :  but  it  is  not  lawful  to  sell 
one  measure  of  wheat  for  one  measure  of 
barley  payable  at  a  future  period ;  nor  one 
slave  for  another,  deliverable  at  a  future 

Seriod.  Shafci  is  of  opinion  that  correspon- 
ence  of  species  alone  does  not  render  illegal 
a  suspension  of  delivery ;  because  where,  in 
an  exchange,  a  prompt  delivery  is  opposed 
to  a  future  debvery,  there  is  only  a  sem- 
blance of  a  superiority  of  rate,  founded  on 
the  preference  given  to  prompt  payment. 
Now  if  a  superiority  of  rate,  in  reality,  be 
not  preventive  of  the  legality  of  the  sale  (as 
in  tlie  case  of  one  slave  for  two  slaves),  it 
follows  that  the  semblance  only  of  a  supe- 
riority is  not  preventive  of  sucn  legality,  d 
fortiori.  The  arguments  of  our  doctors  are, 
that  wherever  either  correspondence  of  spe- 
cies, or  the  quality  of  being  weighable  or 
measurable  exists,  the  wares  are,  in  one 
shape,  of  that  description  in  which  usury 
takes  place;  and  accordingly,  a  semblance 
of  usury  takes  place  in  them,  which  is  re- 
pugnant to  the  legality  of  the  sale  in  the 
same  manner  as  actual  usury.  The  ground 
of  this  is  what  is  written  in  the  Hadees 
Shireef,  that  "articles  of  ditierent  species 
may  be  sold  in  any  manner  the  parties 
please,  provided  the  bargain  be  from  hand 
to  hand." 

Objection.  — Since  correspondence  or 
species,  or  the  quality  of  being  weighable  or 
measurable  does  either  of  them  singly  pre- 
vent the  legality  of  a  suspension  of  delivery, 
it  would  follow  that  a  contract  of  Sillim  sale 
stipulating  an  exchange  of  saffron  for  dirms 
or  decnars,  is  invalid,  as  both  are  articles  of 
weight : — whereas  such  a  sale  is  valid. 

Keply. — The  contract  is  lawful,  notwith- 
standing saffron  and  deenars  be  both  articles 
of  weight,  because  they  do  not  agree  in  the 
quality  of  the  weight,  as  saffron  is  weighed 
by  Mans,  and  being  a  subject  of  sale  only,  is 
therefore  definite  by  speoiffoation ;  whereas 
dirms  and  deenars  are  weighed  by  stones, 
being  only  price  and  not  a  subject  of  sale ; 
and  therefore  do  not  become  definite  by 
specification.  In  the  same  manner,  also,  if 
a  person  should  sell  saffron  to  another  for 
one  hundred  dirms,  ready  money,  that 
other  may  lawfully  employ  the  said  dirms 
either  in  purchase  or  in  any  other  mode 
withont  reweighing  them :— whereas  if  a 
pantm  nU  saffiron,  on  oondition  of  its  being 
two  Hansi  ibid  puzohaaer  is  not  afterwaras 


at  liberty  to  dispose  of  it  by  sale  or  by  any 
other  mode  without  reweighing  it ;  as  holds 
with  respect  to  all  articles  of  weight  or 
measurement  of  capacity.  Now  it  being 
thus  demonstrated  that  the  weight  of  safi^on 
and  other  articles  is  different  from  the  weight 
of  dirms  and  deenars.  in  appearance,  sub- 
stance, and  effect,  it  follows  tnat  they  do  not 
unite  in  any  circumstance  with  respect  to  the 
quality  of  tne  weight;  and  consequently,  that 
the  semblance  of  usury,  in  this  case,  is  only  an 
apprehension  of  a  semblance,  which  is  not 
regarded. 

Ail  articles  ordained  hy  the  prophet  to  be 
articles  of  measurenietU,  contmtie  so,  not- 
witlistanaing  any  alterations  of  ctistom  ; — 
and  the  same  of  all  ordained  by  him  to  be 
articles  of  weight, — Every  thing  in  which 
the  usuriousness  of  an  excess  has  been 
established  by  the  prophet  on  the  ground  of 
measurement  of  capacity^  (such  as  wheat, 
barley,  dates,  and  salt),  is  for  ever  to  be 
considered  as  of  that  nature,  although  man- 
kind should  forsake  this  mode  of  estimation ; 
— and  in  the  same  manner,  everything  in 
which  the  usuriousness  of  the  excess  has 
been  established  by  the  prophet  on  the 
ground  of  weight,  continues  for  ever  to  be 
considered  as  an  article  of  weight,  like  ^Id 
or  silver ;  because  the  custom  of  mankind, 
which  regulates  the  mode  of  measurement,  is 
of  inferior  force  to  the  declaration  of  the 
prophet ;  and  a  superior  cannot  yield  to  an 
inferior.  (Aboo  Yoosaf  is  of  opinion  that  in 
all  things  practice  or  custom  ought  to  pre- 
vail, although  in  opposition  to  the  ordinance 
of  the  prophet;  for  the  ordinance  of  the 
prophet  was  founded  on  usage  and  practice 
of  his  own  time : — in  ordinances,  therefore, 
the  prevalent  customs  among  mankind  are 
to  be  regarded ;  and  as  those  are  liable  to 
alter,  they  must  be  attended  to,  rather  Uian 
the  letter  of  an  ordinance.)  If.  therefore,  a 
person  should  sell  wheat  in  excnange  for  an 
equal  quantity,  by  weight,  or  gold  in  ex- 
change for  an  e<^ual  quantity,  by  a  measure- 
ment of  capacity,  neither  of  these  sales 
would  be  lawful  (according  to  Haneefa  and 
Mohammed),  although  these  modes  of  weigh- 
ing wheat  and  measuring  gold  should  become 
sanctified  by  the  custom  of  mankind. 

All  articles  referred  to  any  known  standard 
of  weight  are  considered  as  articles  of  weight. 
—Whatever  is  referred  to  Ratifs  is  con- 
sidered as  an  article  of  weight.  This  the 
compiler  of  the  Hedaya  explains  to  mean 
that  whatever  is  sold  by  the  Awkiyat*  must 
be  considered  as  an  article  of  weight;  for 
an  Awkiyat  is  a  fixed  standard  of  weight 
in  opposition  to  all  other  measures  of  capa- 
city, as  none  else  are  standards  of  wei^nt. 
Now  as  everything  sold  by  the  Awkiyat 
oomes  under  tne  description  of  an  article  of 
weight,  it  follows  that  if  this  thing  be  sold 

*  This  term  has  been  formerly  mentioned 
to  signify  an  ounce.  (See  Vol.  I.  p.  9.) 
From  the  context,  however,  it  would  appear 
that  it  also  signifies  a  measure  of  capacity. 
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bv  the  measurement  of  any  other  vessel  not 
of  a  fixed  standard  of  weight,  opposed  to  a 
similar  vessel,  such  sale  is  unlawful,  because 
of  the  probability  of  a  disparitsr  of  weight, 
notwithstanding  the  equality  in  point  of 
measurement  of  capacity ;  for  this,  in  fact, 
is  the  same  as  if  one  person  should  sell  one 
article  of  weight  in  exchange  for  another  of 
the  same  kind  and  adjust  the  quantity  by 
conjecture. 

Note  concerning  Sir/  sale, — It  is  to  be 
observed  that  a  Sirf  sale  means  the  sale  of 
price  in  exchange  for  price ;  and  price  implies 
dirms  and  deenars.  In  this  mode  of  sale  it 
is  a  necessary  condition  that  the  interchange 
of  properties  take  place  at  the  meeting, 
because  the  prophet  has  ordained  the  sale  ef 
silver  in  exchange  for  silver,  from  hand  to 
hand, — as  shall  be  explained  at  large  in 
treating  of  Sillim  sales :  but  in  every  other 
article,  provided  it  be  of  that  kind  in  which 
usury  takes  place  (such  as  wheat  in  exchange 
for  wheat,  for  instance),  the  interchange 
upon  the  spot  is  not  a  condition,  it  being  onijr 
required  that  the  article  be  specific.  Shafei 
maintains  that  in  the  sale  of  wheat  for  wheat 
mutual  seisin  is  a  condition,  because  of  the 
ordinance  of  the  prophet,  *'  Sell  it  from  hand 
to  hand ;"  and  also  because,  if  one  party 
should  make  seisin,  and  not  the  other,  it 
follows  that  an  appearance  of  usury  takes 
phuse  inasmuch  as  prompt  payment  is  superior 
to  future  payment.  Our  doctors  argue  xhat 
wheat,  as  being  a  determinate  subject  of 
sale,  does  not,  like  cloth,  stand  in  need  of 
seisin,  since  the  object  of  the  contract  is  the 
attainment  of  a  power  over  the  article,  which 
Ui  fully  established  by  its  being  determinate. 
It  is  otherwise  with  respect  to  Sirf  sales,  for 
there  the  seisin  is  made  a  condition  in  order 
that  the  price  and  subject  of  the  sale  may  be 
rendered  determinate,  which  is  only  to  be 
eft'ected  by  means  of  seisin.  With  respect 
to  the  ordinance  of  the  pronhet,  enjoining 
the  sale  from  hand  to  hand,  Obadah  Bin 
Samat  has  explained  it  to  mean- the  sale  of 
one  determinate  thing  in  exchange  for  an- 
other. Besides,  on  the  postponement  of  the 
seisin,  no  loss  is  reckoned  to  result,  in  the 
opinion  of  mankind: — contrary  to  where  a 
prompt  and  future  payment  is  stipulated; 
because  the  latter  in  the  opinion  of  mankind 
is  a  detriment. 

Similars  may  be  sold  for  each  other,  with- 
out  inducing  usury. — The  sale  of  one  egg  in 
exchange  for  two  eggs,  from  hand  to  hand, 
is  lawfm ;  and  the  same  with  respect  to  dates 
and  walnuts;  because  these  articles  are 
neither  subject  to  measurement  of  capacity 
or  weight,  with  regard  to  which  only  usury 
relates.  Shafei,  in  this  case,  differs  from 
our  doctors  ;  because  usury,  according  to  his 
opinion,  relates  to  articles  of  an  esculent 
nature,  of  which  kind  these  are. 

ITtmry  cannot  take  place  with  respect  to 
Faloos,  as  they  are  articles  of  sale, — The 
sale  of  one  specific  Faloos,*  in  exchange  for 

*  A  copper  coin.    (See  VoL  II.  p.  220.) 


two  other  specific  Faloos.  is  valid,  according 
to  Haneefa.  Mohammed  maintains  it  to  be 
unlawful ;  because,  as  the  fitness  to  con- 
stitute price  is  established  in  Faloos,  with 
the  consent  of  mankind,  it  cannot  be  annulled 
by  any  agreement  of  a  seller  and  purchaser 
counter  thereto;  and  as  the  fitness  to  con- 
stitute price  still  continues,  the  Faloos  can- 
not be  rendered  determinate  by  mecms  of  a 
stipulation  to  that  effect  in  the  contract. 
The  case,  therefore,  becomes  the  same  as  if  a 
person  should  sell  one  undeterminate  Faloos 
in  exchange  for  two  undeterminate ; — or,  as 
if  a  person  should  sell  one  dirm  in  exchange 
for  two.  The  reasoning  of  the  two  disciples 
is  that  this  fitness  to  constitute  price  in  Faloos 
cannot  subsist  with  relation  to  a  buyer  and 
seller,  unless  by  their  mutual  agreement  to 
that  effect;*  and,  consequently,  where  they 
agree  to  the  contrary, 'the  fitness  to  represent 
price  is,  with  respect  to  them,  null ;  nor  can 
the  general  consent  of  others,  to  admit  Faloos 
as  a  representative  of  price,  operate  as  an 
argrument  with  respect  to  them,  since  in  this 
matter  others  have  no  power  over  them. 
Hence  it  follows  that,  as  the  fitness  to  con- 
stitute price  is,  with  respect  to  them,  null, 
the  Faloos  may  be  identined  by  their  speci- 
fication. 

Objection. — TJpon  the  fitness  to  constitute 
price  being  done  away  by  the  agreement  of 
the  parties,  the  Faloos  will  of  consequence 
revert  to  their  primary  nature,  namely, 
weight  (for  the  Faloos  was  originidly  a 
weight). — It  would  therefore  follow  that  the 
sale  of  one  Faloos  for  two  Faloos  is  not  valid, 
although  the  fitness  to  constitute  price  be 
done  away  by  the  agreement  of  the  contract- 
infip  parties. 

Reply. — The  Faloos  do  not  revert  to  their 
original  nature,  because,  by  the  agreement 
of  mankind,  they  are  considered  as  articles 
of  tale,  and  this  agreement  remains  in  force. 
Hence  they  stand  in  the  same  predicament 
as  walnuts,  or  other  articles  of  tale,  and  the 
unequal  sale  of  them  is  of  conseouence  in  the 
same  manner  lawful. — It  is  otherwise  with 
respect  to  dirms  and  deenars,  because  these 
naturally  constitute  price. — It  is  also  other- 
wise with  respect  to  the  sale  of  one  unde- 
terminate Faloos  in  exchange  for  two  unde- 
terminate Faloos ;  for  this  is,  in  fact,  a 
stipulation  of  future  payment  and  future 
delivery,  a  species  of  sale  which  has  been 
forbidden  by  the  prophet. — It  is  also  other- 
wise where  the  stipulation  of  one  of  the 
parties  relates  to  undeterminate  Faloos,  for 
this  is  equivalent  to  a  postponenaent  of  pay- 
ment, and  such  postponement  is  rendered 
unlawful  by  homogeneity  alone. 

Flour  or  meal  cannot  be  sold  for  wheat. — 
The  sale  of  wheat  in  exchange  for  the  flour 
or  meal  of  wheat  is  unlawful,  because  wheat, 
and  the  mead  and  flour  of  it,  are  aU  of  one 


*  That  is  to  say,  copper  coins  are  not  to  be 
considered  as  price  but  by  a  previous  agree- 
ment of  the  parties. 
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>{H.vM^^It  iM^  vmpomiihht  moreoyer,  to  asoer-  tomary  to  wdgh  liying  animals,  it  bein^  in- 

iaiti  thv  c«iui«lity  between  those  articles  by  deed  impracticable  to  ascertain  their  weight, 

•a*.iwujcvuiiuc>  ^Lnce  flour  and  meal  are  of  a  as  the^  are  not  at  all  times  of  equal  weight, 

^  Ii>ac  uiu  oompttot  nature,  and  wheat  is  not.  an  animal  being  lighter  when  hungry,  and 

Hv  uc«  ihi»  kind  of  sale  is  essentially  invalid,  heavier  when  filled  with  food. — It  is  other- 

vvcu  iu  (ht»  exchange  of  one  measure  of  the  wise  with  oil-seeds,  as  by  weighing  those 

cuv  tvr  v>ae  measure  of  the  other.  may  at  once  be  ascertain^  the  quantity  of 

If^otur  may  be  sold  for  ^wr.— The  sale  of  oil  contained  in  them  when  separated  from 

fli/ur  in  exchange  for  flour  is  valid,  provided  the  dregs  or  refuse. 

(h«  quantities  be  equal  by  measurement,  be-  Nor  the  sale  of  fresh  d^Uesfor  dried  dates, 

^OM   the   condition   of  legality  (namely,  — The  sale  of  fr^h  dates  in  exchange  for 

equality)  is  here  established.  dried  ones  is  lawful,  according  to  Haneefa. 

But  not  for  meal,— Tub  sale  of  flour  in  The  two  disciples  hold  a  diflferent  opinion, 

«»xchange  for  meal  *  is  not  valid,  according  because  of  a  tradition,  in  which  it  is  men- 

to  Haneefa,  in  any  mode ;  neither  at  an  tioned  that  a  person  having  interrogated  the 

equal,  nor  at  an  uneoual  rate ;  for  as  it  is  prophet  regaming  the  leg^t^  of  such  sale, 

not  lawful  to  sell   flour  in  exchange  for  the  prophet,  in  return,  desired   to   know 

parched  wheat,  or  meal  in  exchange  f oi  raw  whetner  fresh  dates   did  not  diminish   in 

wheat,  so  also  it  is  not  lawful  to  sell  either  dr3ring  ? — and  npon  that  person  answering 

of  those  articles  for  the  other,  because  of  in  the  affirmative,  he  declared  that,  such 

their  homogeneity. — According  to  the  two  being  the  case,  the  sale  of  fresh  dates  in 

disciples  the  sale  in  question  is  lawful ;  be-  exchange  for  dryones  was  not  lawfuL    The 

cause  flour  and  meal  are  of  different  species,  ar^ments   of  Haneefa  in  support  of  his 

inasmuch  as  the  object  to  be  derived  from  opmion  are  twofold :— First,  the  word  Tam- 

each  is  different ;  for  the  object  of  flour  is  mir,  expressive  of  dry  dates,  is  also  appli- 

bread,  and  that  of  meal  is  a  culinary  prepa-  cable   to  fresh  dates,  because  there   is   a 

ration,  mixed  up  with  water  or  oil. — But  the  tradition  that  a  person  brought  some  fresh 

answer  to  this  is  that  the  original  object  of  dates  from  Kheebir  to  the  prophet,  who,  on 

both  is  the  same,  namely,  food ;  which  is  their  bein^  presented  to  him,  inquired  if  all 

not  affected  in  its  nature  by  the  modification  the  Tammir  of  Kheebir  were  of  that  kind  ?  and 

of  it,  since  raw  wheat  and  parched  wheat  are  as  fresh  and  dry  dates  are  from  this  ciroum- 

considered  as  of  the  same  species,  and  like-  stance  held  to  be  of  the  same  kind,  it  follows 

wise  wheat  affected  by  vermin  and  wheat  that  the  sale  of  the  one  in  exchange  for  the 

that  is  whole  and  preserved, — although,  in  other,  on  condition  of  an  equality  in  the  rate, 

answering  particular  objects,  these  kinds  be  is  lawful,  since  the  prophet  has  said,  *'  Sell 

different.  Tammies  in  exchange  for  Tammies,  at  an 

The  sale  of  flesh  for  a  livinjj  animal  is  not  equal  rate."— Secondly,  if  it  be  not  ad- 

usurioits, — The  sale  of  flesh  in  exchange  for  nutted  tiiat  fresh  dates  faU  nnder  the  ap- 

a  living  animal  is  lawful,  according  to  Ha-  pellation  of  Tammir,  still  the  sale  is  lawful, 

neefa  and  Aboo  Yoosaf.     Mohammed  is  of  because  of  another  saying  of  the  prophet, 

opinion  that  the  sale  of  flesh  in  exchange  for  **  When  two  things  are  of  different  species, 

a  living  animal  of  the  same  speeies  is  un-  then  let  them  be  sold  in  whatever  manner 

lawful,  unless  the  Quantity  of  the  dead  flesh  the  parties  please."    In  regard  to  the  saying 

exceed  that  of  the  living  flesh,  in  order  that  quoted  by  tne  two  disciples,  it  rests  entirelv 

the  excess  may  be  opposed  in  exchan^  to  on  the  authority  of  Zeyd  Ibn  Abbas,  which 

the  other  parts  of  the  living  animal,  inde-  is  considered  weak  among  the  traditionists. 

pendent  of  flesh ;  and  the  remaining  part  of  — It  is  to  be  observed  that  the  same  disa* 

the  slain  flesh  remain  opposed  in  an  equal  creement  subsists  with  respect  to  the  sale  of 

degree  to  the  living  flesh ;  because  otherwise  dried  and  fresh  grax>es,  founded  on  the  same 

nsury  must  necessarily  take  place,  since,  if  arguments  as  those    already  cited.     Some 

the  quantities  of  flesh  were  exactly  equal,  it  have  asserted  that  the  sale  of  dried  grapes 

must  necessarily  follow  that  the  other  ports  in  exchange  for  fresh  is  unlawful,  according 

of  the  living  animal  had  no  exchanfire  opposed  to  all  our  doctors,  grounding  this  assertion 

to  them ; — or  if,  the  quantities  of  flesh  oeinff  on  the  analogy  which  subsistB  between  this 

equal,  a  deduction  be  made  from  the  dead  case  and  that  of  parched  and  raw  wheat,  the 

flesh,  in  opposition  to  the  other  parts  of  the  gale  of  which  in  exchange  for  each  other  is 

living  animal,  it  would  necessaruv  create  an  universally  declared  to  be  invalid, 

inequality  in  the  exchange  of  flesh  for  flesh.  The  sale  of  fresh  dates  in  exchani^  for 

The  sale  in  question,  therefore,  resembles  a  fresh  dates,  at  an  equal  rate  in  point  of 

sale  of  sesame  seed  in  exchange  for  8esam§  measurement  of  capadly,  is  lawful,  in  the 

oil,  which  is  unlawful.     The  arguments  of  opinion  of  all  our  doctors.* 

the  two  disciples  in  support  of  their  opinion   ; 

is,  that  tiie  case  in  question  is  in  fact  the  *  The  remainder  of  this  case,  which  is  of 
sale  of  an  article  of  weijf ht  for  what  is  not  considerable  length,  as  weU  as  the  complete 
an  article  of  weight;  smce  it  is  not  cus-  succeeding  case,  has  been  omitted  in  the 
translation,  because  the  disputations   con- 

*  Arab.  Saveek.    A  sort  of  ooarse  meal  pre-  tained  in  them  are  founded  entirely  on  verbal 

pared  either  from  wheat  or  barley. — Also,  criticisms,  which  do  not  admit  of  an  intelli- 

whAt  remaiiis  after  mS&tkg  off  the  fine  floor,  gible  tranalation. 
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The  sale  of  the  manufactured  nroduce  of 
an  article  in  exchange  for  a  similar  article^ 
is  usurious^  unless  %t  exceed  that  article  in 
miantity, — The  sale  of  oliTes  in  exchange 
for  oil  of  oliTes  is  unlawful,  excepting  when 
the  actual  oil  is  mater  in  quantity  than  the 
oil  contained  witnin  the  olives,  in  which  case 
the  excess  being  opposed  to  the  dregs  that 
I  will  necessarily  remain  after  the  expression 
'  of  the  oil,  nreyents  the  establishment  of 
usury. — The  law  is  the  same  with  respect  to 
the  sale  of  walnuts  for  the  oil  of  walnuts,  of 
aesam^  seeds  for  the  oil  of  sesam^,  of  milk 
for  butter,  or  of  the  juice  of  the  gra^  or 
dates  in  exchange  for  grapes  or  dates.  With 
respect  to  the  sale  of  cotton  in  exchange  for 
the  thread  of  it  there  is  a  difference  of 
opinion.  The  sale  of  cotton,  however,  in 
exchange  for  calico  is  universally  allowed  to 
be  legal. 

One  species  offiesh  may  he  sold  for  another 
species,  — It  is  lawful  to  sell  one  species  of 
^h,  in  any  manner,  in  exchange  for  another 
species  of  nesh,  (such  as  the  nesh  of  a  cow 
for  that  of  a  camel  or  a  goat).  It  is  to  be 
observed  that  the  flesh  of  a  cow  and  of  a 
buffalo  are  of  the  same  species,  as  is  also  the 
flesh  of  a  sheep  and  that  of  a  goat. 

The  sale  of  the  milk  of  one  animal  for  an 
unequal  quantity  of  milk  of  another  species 
of  animal  does  not  induce  U9ury. — The  milk 
of  a  oow  and  of  a  goat  are  of  different  kinds, 
and  may  therefore  be  lawfully  sold  in  ex- 
change for  each  other  at  unequal  rates.  It 
is  related,  as  an  o])inion  of  Shafei,  that  these 
are  of  the  same  land,  because  the  object  to 
be  derived  from  each  is  the  same.  But  our 
doctors  argue  that  the  flesh  of  these  animals 
is  evidentiv  of  a  difierent  kind,  since  it 
would  not  be  lawful  for  a  person,  on  whom 
the  gift  of  a  cow  in  alms  was  enjoined,  to 
substitute  a  goat  in  lieu  of  a  cow,  if  it  nrove 
defective ;  the  milk  of  these  animals,  tnere- 
fore,  differs  in  point  of  species  in  the  same 
manner  as  their  flesh.  It  is  to  be  observed 
that  the  vinegar  of  dates  is  of  a  different 
kind  from  the  vinegar  of  grapes,  because  of 
the  difference  of  their  originals.  So  also, 
the  wool  of  a  sheep  is  of  a  different  kind 
from  that  of  a  goat,  because  they  answer 
different  objects. 

Bread  may  he  sold  for  flour  at  an  unequal 
rate, — It  is  lawful  to  sell  bread  made  of 
wheat  in  exchange  for  wheat,  or  the  flour  of 
wheat,  at  an  unequal  weight,  because  bread 
is  considered  either  as  an  article  of  tale  or  of 
weight,  and  consequently  is  of  a  different 
kind  from  wheat  or  flour,  which  are  subject 
to  measurement  of  capacity. — It  is  related 
as  an  opinion  of  Haneefa,  that  such  sale  is 
utterly  invalid ;  but  decrees  pass  according 
to  the  first  adjudication,  and  this,  whether 
the  delivery  of  either  the  wheat  or  the  bread 
be  stipulated  to  take  place  at  a  future 
period.  According  to  Haneefa  the  borrow- 
ing of  bread  is  utterly  unlawful^ — that  is, 
whether  it  be  considered  as  an  article  of  tale 
or  weight, — because  there  is  great  difference 
with  respect  to  cakes  of  bread,  either  in 


respect  to  themselves,  or  the  workmanship 
of  the  baker.  According  to  Mohammed  it  is 
absolutely  legal ;  that  is,  whether  the  bread 
be  considered  as  an  article  of  tale  or  weight. 
According  to  Aboo  Toosaf  it  is  lawful,  if 
considered  as  an  article  of  weight;  but  not 
if  considered  as  an  article  of  ta&,  because  of 
the  difference  of  the  unities. 

Usury  cannot  take  place  hetween  a  master 
and  his  slave, — UsiTBT  cannot  take  plaoe 
between  a  master  and  his  slave,  because 
whatever  is  in  the  possession  of  the  slave  is 
the  property  of  the  master,  so  that  no  sale 
can  possibly  take  plaee  between  them,  and 
hence  the  impossibility  of  usury. 

Unless  the  slave  he  an  insolvent  Mazoon,-^ 
This  proceeds  upon  a  supposition  of  the 
slave  oeing  privileged  and  free  from  debt ; 
for  in  the  case  of  a  privileged  Blaye  who  is 
insolvent,  usury  may  take  place  between 
him  and  his  master,  according  to  Haneefa, 
because  (agreeably  to  his  tenets)  the  posses- 
sions of  such  slave  do  not  belong  to  the 
master ;— and  according  to  the  two  disciples, 
because  although  (agreeably  to  their  tenets, 
the  possessions  of  such  slave  be  the  property 
of  his  master,  still  as  the  claims  of  the 
creditors  are  connected  with  them,  the  slave 
stands  in  the  same  relation  to  his  master  as 
a  stranger,  and  consequently  usury  may  exist 
in  their  dealings. 

Nor  hetween  a  Mussulman  and  infidel  in  a 
hostile  country, — Usubt  cannot  take  place 
between  a  Mussulman  and  a  hostile  infidel, 
in  a  hostile  country. — This  is  contrary  to  the 
opinion  of  Aboo  Yoosaf  and  Shafei,  who 
conceive  an  analogy  between  the  case  in 
question  and  that  of  a  protected  alien  within 
the  Mussulman  territory.  The  arguments 
of  our  doctors  upon  this  point  are  twofold. 
FiBST,  the  prophet  has  said,  "There  is  no 
usury  between  a  Mussulman  and  a  hostile 
infidel,  in  a  forei^  land." — Secondly,  the 

Sroperty  of  a  hostile  infidel  bein^  free  to  the 
[ussulmans,  it  follows  that  it  is  lawful  to 
take  it  by  whatever  mode  may  be  possible, 
provided  there  be  no  deceit  used. 

It  may  take  place  hetween  a  protected  alien 
and  a  Mussulman, — It  is  otherwise  with 
respect  to  a  protected  alien,  as  his  property 
is  not  of  a  neutral  nature,  but  sacred, 
because  of  the  protection  that  has  been 
afforded  to  him. 


CHAPTER  IX. 

OF  BIGHTS  AND  APPENDAGES. 

Definition  of  rights  and  appendages,  as 
connected  with  sale, —The  rij^ts  of  a  sale 
are  things  essentially  necessary  to  the  use  of 
the  subject  of  the  sale,  sucn  as,  in  the 
purchase  of  a  house,  the  right  of  passing 
through  the  road  that  leads  to  it ;  or,  in  the 
purchase  of  a  well,  the  right  of  drawing 
water  from  it. — Appenda^s  imply  things 
from  which  an  advantage  is  deriyea,  but  in 


trade  with  the  subjects  of  their  purohase, 
and  to  diepoBe  of  them  into  the  hands  of 
another;  whenOB  an  advantage  is  derived 
from  the  transaotioD,  without  the  ro>d  or 
other  appendage  being  inoliided. 


CHAPTER  I. 

OF  CL&m  OP  EIGHT  (PBByESBSD  BT  OTHEKS 
TO  TBB  SUBJECT  OF  A   8AL£). 

Afetnatt  alart,  claimed  after  haetng  pro- 
duced a  child  whiitt  m  the  purehater't  pot- 
— ■'-—   ■■-  together  with  her  child,  the  pro- 


394  SALE.  [Vot.  II. 

a  mibordinate  degree,  moh  as  a  cook-n 

Difference  of  rigkli  ia  a  purchaee,  with  I  or  drain  is  not  included,  nnleas  b;  a  speci- 
reipect  to  a  Maniil,  »  Dar,  and  a  Sail.— li  fication  of  the  rights  or  appendages ;  hecmuw 
a  person  purchase  a  Manzil  above  whicti  ther  are  not  considered  as  a  part  of  the 
there  is  another  Manzil,  he  is  not  entitled  tc  ground^  but  as  a  dependant  on  it.— It  is 
the  upper  Manzil,  unless  he  have  stipulated  otherwise  with  respect  to  a  lease,  for  that 
the  purchase  of  the  Hanzil  "with  all  itt  Tirtually  includes  the  well  and  road  without 
rights,  and  all  its  appendages," — or,  "  witli  any  speciUcation,  because  the  object  of  a 
everything  great 'and  small  upon  it,  in  it,  or  lease  u  an  usufmct,  which  is  not  to  be 
of  it." — If,  on  the  other  hand,  a  person  obtained  hut  by  the  use  of  thti  road  and 
purchase  a  Bait  above  which  there  it  well ;  and  it  is  not  a  custom  amongst  formers 
another  Bait,  with  a  stipulation  of  all  itc  to  rent  a  rood  or  a  well.  But  the  object  of  a 
rights,  still  he  is  not  entitled  to  the  appet-  tale  may  be  answered  without  the  necesait;)' 
Bait.  But  if  a  person  purchase  a  Uar  (thai  of  inolnding  the  road  or  well,  since  it  la 
is,  a  serai)  with  its  enclosure,  he  is  entitled  customary,  amongst  purchasers,  to  sell  and 
to  the  npper  stories  and  the  offices;  because  "  '  -.^i-  -i  -  -  '  ■  --  .  .■  ■ 
the  term  Dar  signifies  a  place  comprehended 
within  an  enclosure,  whioh  is  considered  at 
the  original  subject,  and  of  which  the  upper 
Btor;  is  a  dependant  part.  Bait,  on  the 
contrary,  simply  signifies  any  place  of  resi- 
dence ;  and  as  the  upper  story  of  a  house  ii 
of  this  nature  as  well  as  the  under,  it  cannot 
be  included  in  the  purchase  of  a  Bait,  unless 
by  an  express  specification,  since  a  thing 
cannot  be  a  dependant  of  its  fellow.  A 
Hanzil,  on  the  other  hand,  is  a  mean  ; — that 
it,  it  is  greater  than  a  Bait,  and  smaller 
than  a  Dor; — for  although  it  comprehends 
everything  necessary  to  a  dwelling-place, 
still  it  is  deficient  in  having  no  place  for 

cattle:  a  Manril,  therefore,  is  in  one  respeet,,.,.     _j   ,j „. 

similar  to  a  Dar,  and  in  tmother  leejieBt  .  e»tabli>hed  by  evidence  .-—but  if  the  claim  be 
rimilar  to  a  Bait;  and  henoe,  from  its  aimi-  aupporledbi/the  purchaser' i  acknowledgment 
laritf  to  a  Dar,  the  upper  house  is  included  only,  the  child  it  not  hit  propertg.—l¥  a. 
in  virtue  of  its  being  a  subordinate  part,  female  slave,  being  sold,  bring  forth  a  child 
whenever  a  specification  of  the  rights  is  whilst  in  the  purchaser's  possession,  and 
made ;  and,  from  its  similarity  to  a  Bait,  the  another  person  afterwards  eatablish,  by  wit- 
upper  house  is  not  included  in  the  sale,  nesses,  that  she  was  originally  his  property, 
nnless  a  specification  of  the  rights  bo  mode,  and  had  not  belonged  1«  the  seller,  such  per- 
— Some  have  said  that,  in  the  practice  of  the  son  ia  entitled  tii  the  female  slave,  and  also 
present  age,  the  upper  house  is  necessarily  i  to  the  child.— If,  however,  the  proof  be  estab- 
induded  in  all  the  above  oases;  because  a  lished  by  the  acknowledgment  of  the  pur- 
Bait  (whioh  means  a  house  in  the  Persian  chaser,  the  claimant  is  in  this  cote  entitled 
language)  does  necessarily  include  the  upper  to  the  female  slave  only,  unlett  he  also  speci- 
ttory,  Hcally  include  the  child  in  the  claim,  in 

A  porch  over  a  road,  connected  with  a  I  which  case  the  acknowledgment  of  the  pur- 
house,  i»  not  incliuled  m  the  lafa  of  it,  unless  chaser  entitles  him  to  both.  The  distinction 
it  be  eipresily  ipecifted.~K  pokch  over  a  between  a  case  of  evidence  and  a  cate  of 
rood,  of  which  the  beams  in  one  end  are  laid  ocknowledRment  is,  that  testimony  is  abso- 
upon  Q  Dar  [or  house]  whioh  is  the  subject  Into  proof,  being  adapted  for  the  elucidation 
of  a  sale,  and  in  the  other  end  upon  the  ,  of  the  faot.  Ry  evidence,  therefore,  it  i* 
opposite  house,  or  upon  a  pillar,  is  not  I  manifested  that  the  slave  belonged  to  Uie 
included  in  the  sale  of  the  house,  unless  a  ,  claimant  ab  initio,  that  ia  t*  say,  from  a 
speciEcabon  of  nghts  be  made  in  the  sale ;  time  prior  to  the  purohaw  of  her ;  and  ae 
because  the  porch  covering  the  road  is  held  i  at  that  period,  the  child  was  a  dependant 
toheof  thesamenatureaBaroad.-Thetwo  part  of  her  (since  it  bad  not  iasned  from  the 
disciples  have  observed  that  if  the  said  porch  I  womb),  it  foUowt  that  the  claimant  has  a 
should  form  the  entrouoe  into  the  house,  it  is  right  to  it  as  weU  as  the  mother  — 
then  virtually  included  m  the  sale.  |  Acknowledgment,  on  the  contnjv,  is  dffec 

The  avenue  u  not  included  in  the  purehaie  tive  proof,  since  it  estahliahca  the  right  of 
of  an  apartment  of  a  ho,,ee,-nor  weUs  or  property  of  the  thing  claimed  in  the  claim- 
drai/M  in  the  purchase  of  lands.  unUss  the  ant,  purely  from  the  necessity  of  verifying 
appendages  be  expressed  tn  the  contrai-t.^tp  leknowledgmcnt ;  because  an  acknowledg- 
a  person  imrchase  a  room  f  Bait  J  in  a  house  ment  is  a  declaration ;  and  if  the  eslablisb- 
'  S]  or  dwellmg.plape  rManiil],  he  is  not  I  ment  of  the  right  of  property  did  not  in  any 
fc™  !2  ^  ^  .T  "^  u*  T*'  "^T  ^*  J  '^*^^  **^*'  V°'^i  *•  declaration  must  of 
Jun  rtipiiUted  the  n^hta  and  appendago,  j  wane  be  f«lw.— Now  this  oonsequenoe  may 
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be  preyented  by  the  establisbment  of  the 
right  of  property  at  the  time  of  the  acknow- 
ledgment :  and  the  child,  at  that  period,  not 
being  a  dependant  part,  as  having  issued 
from  the  womb,  is  therefore  not  inolnded  in 
the  property  of  the  claimant. — Some  have 
said  that,  in  case  of  the  establishment  by 
testimony,  when  the  Kasee  issues  his  decree 
for  the  Claimant  to  take  the  slave,  the  child, 
from  its  dependanoe,  is  virtuallv  included  ; 
and  that  there  is  no  necessity  for  a  speci- 
fication of  it  in  the  decree.  Others,  again, 
have  said  that  the  specification  of  the  child 
is  an  absolutely  necessary  condition,  of  which 
the  adjudication  in  several  analogous  cases 
is  a  clear  proof.  Thus  Mohammed  has  de- 
clared that  where  the  Kazee  decrees  the  ori- 
ginal to  any  person,  without  having  anv 
knowledge  of  the  subordinate  parts,  such 
subordinate  parts  are  not  comprehended  in 
the  decree.  Where,  also,  in  a  case  of  a 
claim  of  right  to  a  female  slave,  purchased 
by  another,  the  Kazee  decrees  the  dave  to 
the  claimant,  and  it  so  happens  that  the 
child  she  has  brought  forth  is  in  the  hands 
of  some  other  person  than  the  purchaser, 
such  child  is  not  comprehended  in  the  de- 
cree. 

A  person  selling  another  as  a  slave,  who 
aftencards  proves  to  be  free,  must  restore  the 
purchase-money: — or  if  the  alleged  slave 
nave  excited  the  purchaser  to  the  bargain, 
he  must  restore  it  in  defect  of  the  seller, — 
If  a  person  purchase  a  slave,  and  the  slave 
afterwards  prove  by  witnesses  that  he  is  free, 
notwithstanding  that,  at  the  time  of  con- 
cluding the  contract,  he  had  said  to  the 
purchaser,  "  purchase  me,  for  I  am  a  slave," 
—and  the  seller  be  present,  or  absent  at  a. 
place  that  is  known,  the  purchaser  is  entitled 
to  recover  the  price  from  him:  but  if  the 
seller  be  absent,  and  the  place  of  his  sojourn- 
ment unknown,  the  purcnaser  is  in  that  case 
entitled  to  take  the  price  from  the  slave, 
who  •  is  to  recover  the  same  from  the  seller 
whenever  it  may  be  in  his  power. — If,  on  the 
contrary,  a  person  accept  of  a  slave  in  pawn, 
on  the  ground  of  the  slave  saying  to  him, 
**  accept  of  me  in  pawn,  for  I  am  a  slave," 
and  it  afterwards  appear  that  he  is  free,  the 
pawnee  is  not  in  that  case  at  liberty  to  take 
payment  from  the  slave  of  the  sum  due  to 
nim,  whether  the  pawner  be  absent  or  present, 
but  must  at  all  events  seek  it  from  the 
pawner.  Aboo  Yoosaf  holds  that  the  same 
rule  also  obtains  in  the  case  of  sale, — that  is, 
that  the  purchaser  has  no  right,  under  any 
circumstaiices,  to  an  indemnification  from 
the  slave,  because  he  has  no  rit^ht  to  take 
the  price  from  any  but  the  seller,  or  his 
security, — and  the  slave  is  neither  of  these, 
but  merel jr  a  liar,  which  does  not  sux)erinduce 
responsibility. — The  argument  of  the  two 
disi'iplcs  is  that,  in  the  case  in  question,  the 
purcnaser  engaged  in  the  contract  on  the 
sole  ground  of  confiding  in  the  slave's  de- 
claration, "  purchase  me,  for  I  am  a  slave;" 
and  hence  it  follows,  that  where  a  slave  has 
been  guilty  of  a  deceit,  he  is  liable  for  the 


price,  in  case  the  recovery  from  the  seller  be 
impracticable,  in  order  that  the  injury  occa- 
sioned by  his  deceit  may  be  removed  from. 
the  purchaser.  The  recovery  from  the  seller, 
however,  is  impracticable  only  in  case  of  his 
being  absent  at  a  place  which  is  not  known. 
—As,  moreover,  sale  is  a  contract  of  exchange, 
it  is  possible  to  render  the  director  of  it 
responsible  for  the  consideration  (namely, 
the  price),  when  the  subject  is  lost  or  de- 
stroyed to  the  purchaser,  this  being  what  a 
contract  of  sale  requires.  It  is  otherwise 
with  respect  to  pawn,  as  that  is  not  a  con- 
tract of  exchange,  but  merely  a  contract  of 
security  for  the  receipt  of  tne  substance  of 
the  pawnee's  right ;  lor  which  reason  it  is 
lawful  to  give  a  pawn  as  security  for  the 
price,  in  a  Sirf  sale,  or  for  the  goods,  in  a 
Sillim  sale,  although  an  exchange  with 
respect  to  either  of  these  be  unlawful : — ^in 
other  words,  if  a  pled^  should  be  destroyed 
whilst  in  the  possession  of  the  pawnee,  the 
pawnee  is  in  tnat  case  held  to  have  received 
the  substance  of  his  right; — whereas,  if  a  con- 
tract of  pawn  were  in  the  nature  of  a  contract 
of  exchange,  it  would  follow  that  in  these 
cases  an  exchange  for  the  price  in  a  Si^ 
sale,  or  for  the  ^^oods  in  a  Sillim  sale,  had 
been  made  previous  to  the  seisin,  ana  this 
is  unlawful.  The  person,  therefore,  who 
directs  others  to  enter  into  a  contract  of 

Sawn  cannot  be  rendered  responsible  for  the 
ebt  to  which  the  pawn  is  opposed.    Ana- 
logous to  this  is  a  case  where  the  master  of 
a  slave  says  to  merchants,  "  trade  with  this 
slave  of  mine,  for  I  have  privileged  him  to 
trade;"  and  the  merchants  having  traded 
with  him  accordingly,  it  becomes  auerwards 
known  that  the  said  slave  is  the  property 
of  another;   for  in  this  case  the  creaitors 
have  a  right  to  receive  payment  of  their 
debts  from  the  master. — It  is  to  be  observed 
that  the  difiiculty,  in  this  case,  arises  from 
the  tenets  of  Haneefa ;  for,  according  to  him, 
a  claim   is  a   necessary  condition   for  the 
establishment  of  freedom ;  and  here  a  claim 
is  out  of  the  question,  since,  if  tiie  slave, 
after  the   acknowledgment  of  his  slavery, 
should  assert  a  claim  to  his  freedom,  he 
would  be  guilty  of  prevarication;  and  pre- 
varication is  destructive  of  the  validity  of 
a  claim.     It    is  therefore  inipossible  tnat. 
after  his  own  declaration,  his  freedom  should 
be  made  apparent ;  and  hence  the  statement 
of  this    case,    according  to   the   tenets   of 
Haneefa,  is  erroneous.  —  But,  in   reply  to 
this  objection,  somd  have  observed  that  the 
proper  statement  of   this  case  is, — that   a 
person  purchases  a  slave  at  a  time  when  the 
slave  himself  said,  "porchase  me,  for  I  am 
a  slave,*'  and  it  afterwards  appears  that  the 
person    so   purchased  was  onginally  free ; 
for  this  statement  is  strictly  agreeable  to 
the  tenets  of  Haneefa,  since  (according  to 
him)  the  claim  of  freedom  is  required  as  a 
condition  only  in  the  case  of  a  frecdman,  and 
not  in  that  of   a  person  originally  free. — 
Others  a^ain   maintain  that  the   claim   of 
freedom,  in' this  Btatement  of  the  case  also, 
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is  a  necessary  condition;   and   that   the 
prevarication  so  occasioned  is  not  destractiye 
of  the  TaLiditjr  of  the  claim ;  for  generation 
is  a  concealed  circumstance ;  and  the  person 
not  knowing  that  his  mother  was  free  at  the 
time  of  his  generation,  he  on  that  account 
declared  himself  a  slave;  but  afterwards, 
attaining  a  knowledge  of  his  mother's  free- 
dom at  that  period,  ne  therefore  claims  his 
fireeddtn. — If  it  be  thus  stated,  that,  a  person 
having   purchased   a   slave,    it    afterwards 
appears  th&t  the  person  so  purchased  was 
free,  as  having   been   emancipated  hj  his 
master,  such  statement  is  correct,  as  it  does 
not  involve  prevarication,  since  the  master 
is  empowered  to  emancipate  his  slave.  —This 
case  IS  therefore,  in  fact,  the  same  as  if  a 
woman  should  purchase  her  divorce  from  her 
husband,  and  should  afterwards  establish, 
by  witnesses,  that  previous  to  such  barf^in 
he  had  divorced  her  three  times ;  or,  as  if  a 
Mokatib  should  establish,  by  witnesses,  that, 
previous   to   the   contract   of  Kitabat,  his 
master  had  emancipated  him ; — for  in  both 
these  cases  the  claim  and  the  evidences  are 
admitted,  notwithstanding  the  prevarication ; 
and  so  also  in  the  preceding  case.     The 
ground  of  this   is  that  the  master  being 
competent  to  emancipate  his  slave,  he  may 
have  done  it  during  his  absence,  and  the 
slave  may  afterwards   have   preferred  his 
daim  immediately  on  its   coming   to   his 
knowledge ;   and  on  this   supposition   the 
prevarication  is  not  held  to  be  destructive 
of  the  claim. 

Cizse  of  claim  to  an  immoveable  j^operty 
after  a  composition  with  respect  to  tt, — If  a 

Serson  claim  a  right  in  a  nouse,  in  an  in- 
efinite  manner,  and  then  compound  his 
claim  with  the  possessor  of  the  house  for  an 
hundred  dirms,  and  a  third  person  afterwards 
prove  a  right  to  the  whole  of  the  house  ex- 
cepting the  quantity  of  a  cubit,  for  instance, 
in  that  case  the  possessor  of  the  house  has  no 
right  to  any  restitution  from  the  person  with 
whom  he  entered  into  the  composition ;  be- 
cause that  person,  having  before  made  an 
indefinite  claim  without  explaining  the  ex- 
tent of  it,  may  now  lawfully  declare  it  to 
have  been  the  quantity  excepted  by  the  third 

Eerson. — If,  on  the  other  hand,  a  person, 
aving  claimed  the  whole  of  a  house,  should 
then  compound  with  the  possessor  for  an 
hundred  oirms,  and  another  person  should 
afterwards  lay  claim  to  part  of  the  house,  in 
that  case  the  possessor  of  the  house  is  entitled 
to  a  restitution  of  a  par^of  the  sum  he  had 
paid  in  composition,  proi)ortionate  to  the 
amount  of  the  second  claim.— It  is  to  be 
observed  that  a  composition  of  an  undefined 
right  for  defined  proper^  is  lawful,  because 
the  annulment  of  an  undefined  right  cannot 
occasion  contention. 


Section, 

Of  Fazoolee  Beea,  or  the  Sale  of  the  Property 
of  another  without  his  Consent, 

A  sale  contracted  without  authority  may 
be  dissolved  by  the  proprietor  of  the  subject,— 


If  a  person  sell  the  property  of  another 
without  his  order,  the  contract  is  complete, 
but  it  remains  with  the  proprietor  either  to 
confirm  or  dissolve  the  sale  as  he  pleases. 
Shafei  is  of  opinion  that  the  contract,  in  this 
case,  is  not  complete ;  because  it  has  not 
issued  from  a  lawful  authority ;  for  that  is 
constituted  only  by  i)roperty  or  permission, 
neither  of  which  exist  in  this  case.    The 
arguments  df  our  doctors  are,  that  such  a 
sale  is  a  transaction  of  transfer,  performed 
by  a  com])etent  person  with  respect  to  a  fit 
subject:   it  is  therefore  indispensable  that 
the  contract  be  regarded  as  complete ;  for, 
besides  that  there  is  no  injury  in  this  to  the 
proprietor  (as  he  has  the  power  of  dissolving 
it),  it  is  attended  with  a  great  advantage  to 
him,  inasmuch  as  it  frees   him  from  the 
trouble  of  seeking[  for  a  purchaser,  settling 
the  price  with  him,  and  other  matters. — 
Moreover,  it  is  attended  with  an  advantage 
to  the  seller,  whose  word  it  preserves  saoreid, 
and  to  the  purchaser,  to  whom  it  confirms  a 
bargain,  with  which,  as  having  voluntarily 
concluded  it,  he  may  be  supposed  to   be 
pleased. — In  order,  therefore,  to  obtain  these 
advantages,  a  legal  power  is  established  in 
the  seller  of  another  s  property,  more  espe- 
cially as  the  consent  of  that  other  has  been 
given  by  implication,  since  a  wise  man  natu- 
rally assents  to  a  deed  attended  with  advan- 
tage to  himself. — It  is  to  be  observed  that  it 
is  requisite  that  the  proprietor  give  his  con- 
sent on  the  condition  of  the  subject  of  the 
sale,  and  the  buyer  and  seller  being  extant ; 
because,  as  his  assent  is  a  deed  relative  to 
the  contract,  it  is  necessary,  of  consequence, 
when  he  gives  it,  that  the  contract  be  in 
existence ;  and  the  existence  of  the  contract 
depends  on  the  existence  of  the  parties,  and 
of  the  subject  of  the  sale. 

If  assented  to,  the  price  is  the  property  of 
the  proprietor ,  and  a  aeposit  with  the  jPazoolee 
seller, — Whbn  the  proprietor  of  an  article, 
in  a  Fazoolee  sale,  gives  his  assent  to  it.  the 
price  becomes  his  property,  and  remains  in 
the  hands  of  the  Fazoolee  seller  as  a  deposit, 
in  the  same  manner  as  if  he  had  been  an 
agent  for  sale;  because  the  assent  is  equi- 
valent to  a  previous  appointment  of  agency. 
Who  is  at  liberty  to  dissolve  the  contract 
without  his  concurrence, — It  is  in  the  power 
of  the  Fazoolee,  or  person  who  sells  the  pro- 
perty of  another  without  authority,  to  dis- 
solve the  contract  without  having  obtained 
the  consent  of  the  proprietor.  It  is  other- 
wise in  the  case  of  a  marriage  contracted  by 
a  Fazoolee,  as  that  cannot  be  dissolved 
without  the  consent  of  the  person  on  whose 
account  he  concluded  it. 

It  is  to  be  observed  that  the  existence 
of  the  parties,  and  of  tlie  subject  of  the 
sale,  is  sufficient  towards  the  consent  of 
the  proprietor  only  in  case  of  the  price  being 
in  money ;  for,  if  it  be  stipulated  in  goods, 
then  the  existence  of  the  price  also  is  a 
necessary  condition. — ^In  this  case,  however, 
the  consent  of  the  proprietor  is  not  an 
assent  to  the  contraot  of  sale  (beoanse  the 
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sale  is,  in  tlus  instanoe,  a  sort  of  porchase, 
and  a  Fazoolee  pnrohase  does  not  rest  upon 
the  assent  of  the  person  on  whose  account 
the  Fazoolee  made  the  purchase,  inasmuch  as 
the  purchase  is  consiaered  in  law  to  have 
heen  made  for  hiinselO>  but  merely  an  assent 
to  the  Fazoolee  purchaser  making  over  the 
property  he  has  agreed  to  grive  in  return  for 
the  pro|)erty  which  has  been  constituted  the 
price  of  it.  This  price,  therefore,  consisting 
of  goods,  becomes  the  property  of  the  Fazoo- 
lee, who  remains  responsible  for  the  subject 
of  the  sale,  payable  in  a  similar,  if  it  be  of  a 
nature  that  admits  of  similars, — or,  if  other- 
wise, for  the  Talue  of  it. 

If  the  proprietor  should  die,  then  the  con- 
sent of  the  heirs  is  of  no  efficacy  in  the  con- 
firmation of  the  Fazoolee  sale,  in  either  case ; 
that  is^  whether  the  price  have  been  stipu- 
lated m  money  or  in  goods ;  because  the 
contract  rested  entirely  on  the  personal  assent 
of  the  deceased. 

IJ  the  proprietor  die,  and  the  mbject  he 
not  specified,  the  sale  is  invalid, — If  a  person, 
havinfl^  given  his  assent  to  a  Fazoolee  sale, 
should  luterwards  die,  and  it  be  not  known 
whether  the  subject  of  the  sale  was  extant 
or  not  when  he  gave  his  assent,  in  that  case 
(aooording  to  one  opinion  of  Aboo  Toosaf, 
which  has  been  adopted  by  Mohammed),  the 
sale  is  valid,  because  of  the  probability  of  the 
existence  of  the  subject  of  the  sale  at  the 
period  of  assent.  Aboo  Yoosaf,  however, 
afterwards  receded  from  this  opinion,  ana 
declared  this  sale  to  be  unlawful,  because  of 
the  doubt  with  regard  to  the  existence  of  the 
subject  of  the  sale,  which  in  his  opinion  is 
destructive  of  its  legality. 

The  emancipation,  by  the  original  pro- 
prietor, of  a  slave  usurped  and  sold  hy  the 
usurper,  is  valid, — If  a  person  usurp  a  slave, 
and  sell  him  to  another  and,  that  other 
having  emancipated  him,  the  original  pro- 
prietor afterwards  confi.rm  the  sale,  in  this 
case  the  emancipation,  according  to  Haneefa 
and  Yoosaf,  is  valid,  upon  a  favourable  con- 
struction. Mohammed  maintains  that  it  is 
not  valid,  since  an  emancipation  cannot  be 
made  except  with  relation  to  property,  in 
conformity  with  a  tradition  of  the  prophet 
to  that  enect;  and  the  purchaser  was  not 
proprietor  of  the  slave  at  the  time  of  the 
emancipation,  because  the  validity  of  the 
sale  then  rested  on  the  assent  of  the  pro- 
prietor; and  a  suspended  sale  does  not 
endow  with  a  right  of  property.  Where, 
moreover,  the  right  of  property  is  conjdrmed 
by  the  master's  assent  to  the  sale,  it  becomes 
confirmed,  first  in  the  usurper  and  then  in 
the  emancipator,  by  a  retrospect  and  devolu- 
tion ;  and  a  rif^ht  of  property  thus  confirmed 
is  established  m  one  shape  but  not  in  another 
shape  ;  and  manumission  is  not  valid  except 
where  the  right  of  property  exists  in  every 
shape,  in  conformity  with  the  tradition  above 
cited.  Upon  this  principle  it  is  that  emanci- 
pation is  not  lawful  where  a  i)erson,  having 
usurped  a  slave,  gives  him  his  liberty  and 
afterwards  makes  a  retribution  to  the  pro- 


prietor ;  —  or,  where  a  person,  having  pur- 
chased a  slave,  allowing  an  option  to  the 
seller,  emancipates  him,  and  afterwards  re- 
ceives from  the  seller  a  confirmation  of  the 
sale.     On  the  same  principle  also  the  sale 
is  unlawful,  where  a  person,  having  pur- 
chased a  slave  from  an  usurperj  sefls  nim 
again  to  another,  and  the  proprietor  after- 
wards confirms  the  sale  of  the  usurper ; — and 
emancipation  .is  likewise  invalid,  where  a 
person,  having  purchased   a  slave  from  an 
usurper,   g^ves   nim  his  liberty,   and  the 
usurper   afterwards  makes  a  retribution  to 
the  proprietor.    The  argument  of  the  two 
£lders  is  that,  in  the  case  in  question,  a  sus- 
pended right  of  property  is  establidiea  in  the 
purchaser  in  virtue  of  an  absolute  deed  in- 
stituted for  the  purpose  of  enjoyment  of  pro- 
perty, xiamely,  an  absolute  sale  without  any 
stipulation  of  option ;  and  as,  in  the  estab- 
lishment of  this  right  of  property,  no  injury 
results  to  anv  one,  it  follows  that  the  eman- 
cipation of  the  purchaser  (which  rests  upon 
his  right  of  property),  is  also  estabUshed  in 
suspense,  in  the  same  manner  as  the  right  of 
property.    When,  therefore,  in  virtue  of  the 
assent  of  the  proprietor,  the  right  of  pro- 
perty operates,  it  tollows  that  the  suspended 
emancipation  also  operates : — ^in   the  same 
inanner  as  where  a  person  purchases  a  slave 
in  pawn  from  the  pawner,  and  afterwards 
emancipates  him, — ^m  which  case  the  emanci- 
pation remains  suspended  in  its  operation,  as 
well  as  the  right  of  property  of  the  purchaser, 
until  the  consent  of^the  pawnee  be  obtained, 
or  the  pawn  be  redeemed  by  the  pawner : — or, 
as  where  an  heir  emancipates  a  slave  belong- 
ing to  the  deceased,  at  a  time  when  the  estate 
was  encumbered  with  debt, — in  which  case 
the  emancipation  remains  suspended  in  its 
operation  until  the  debts  be  liquidated,  when 
it  immediately  takes  place,    it  is  otherwise 
where  an  usurper,  having  emancipated  the 
slave  he  had  usurped,  afterwards  makes  a 
composition  with  the  proprietor;    because 
usurpation  does  not  entitle  to  the  enjoyment 
of  property : — or,  where  a   purchaser  of  a 
slave,  under  a  sale  stipulating  a  condition  of 
option  to  the  seller,  emancipates  the  said 
slave ;  because  in  that  case  the  sale  is  not 
absolute,  aud  the  existence  of  the  option  is 
preventive  of  the  operation  of  the  right  of 
property  in  the  purchaser : — or,  lastly,  where 
a  person,  having  purchased  a  slave  from  an 
usurper,  sells  him  to  another,  and  afterwards 
the  original  proprietor  gives  his  assent  to  the 
sale  of  the  usurper ;  because  in  virtue  of  the 
assent  of  the  proprietor  the  right  of  property 
vests  in  the  purchaser,   upon  such   assent 
being  signifiedf,  but  not  before  :  the  right  of 
property,  moreover,  of  the  second  purchaser 
was  suspended ;  and  consequently,  as  the 
right  of  property  vests  in  the  first  purchaser 
now  (and  not  before),  it  necessarily  follows 
that  such  suspended  right  of  property  becomes 
null. 

The  fine  incurred  for  maiming  a  slave  sold 
under  a  usurpation  goes  to  the  purchaser,  if 
the  former  proprietor  assent  to  such  sale, — 
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If  a  person  purchase  a  slave  from  one  who 
had  usurped  nim,  and  the  slave  he  maimed* 
by  any  person  whilst  in  the  possession*  of 
the  purchaser,  and  he  [the  purchaser]  exact 
the  fine  of  trespass  from  tne  maimer,  and 
the  original  proprietor  then  give  his  assent 
to  the  sale,— in  this  case  the  tine  is  the  pro- 
perty of  the  purchaser ;  because  the  slave  is 
in  such  case  considered  as  the  property  of 
the  purchaser,  from  the  period  of  the  pur- 
cbascj  whence  it  is  evident  that  he  was  so  at 
the  time  of  the  maimiug :  and  this  is  an 
argument  against  the  doctrine  of  Mohammed, 
exhibited  in  the  preceding  case,  since  as  the 
fine  is,  in  this  instance,  the  right  of  the  pur- 
chaser solely  in  virtue  of  the  establishment 
of  right  of  property  in  him  from  the  period 
of  the  purchase,  it  follows  that  the  emanci- 
pation of  the  purchaser  would  be  valid  for 
the  same  reason.  The  reply  of  Mohammed 
to  this  is,  that  a  right  of  property  established 
in  one  shape  only  (that  is,  m  an  incomplete 
manner)  is  sufficient  to  entitle  to  a  fine,  but 
not  to  the  performance  of  emancipation, 
which  requires  that  the  right  of  property  be 
perfect  and  complete.  It  is  to  be  observed 
that  although  the  fine,  in  this  case,  be  the 
right  of  the  purchaser,  still  if  it  exceed  the 
half  of  the  price,  it  is  requisite  that  he  be- 
stow the  excess  in  charity^  because  the  fine 
for  the  destrnotion  of  the  limb  cannot  exceed 
half  the  price,  as  the  fine  of  trespass  for 
maiming  a  freeman  is  one  half  of  the  fine  of 
blood,  and  consequently,  the  fine  for  maim- 
ing a  slave  is  one  half  of  his  value.  Now 
nothing  can  be  included  in  the  responsibility 
beyond  what  may  be  opposed  to  the  price, 
and  implicated  in  it.  Any  excess,  therefore, 
over  half  the  price,  is  an  acquisition  to  which 
the  proprietor  is  not  entitled,  or  to  which  his 
claim  is  doulftful,  and  is  therefore  not  per- 
fectly lawful  to  him. 

The  resale  of  a  slave  purchased  from  a 
usurper  is  rendered  invalid  by  the  proprietor 
signifying  his  assent  to  the  first  sale :  but  if 
tne  slave  perish  in  the  int-erim  the  assent  is 
of  no  account, — If  a  person  purchase  an 
usurped  slave,  and  sell  nim^  to  another,  and 
the  proprietor  afterwards  give  his  assent  to 
the  first  sale,  in  that  case  tne  second  sale  is 
invalid  ;  because  the  right  of  property  then 
established  in  the  first  purchaser  destroys  the 
suspended  right  of  property  of  the  second 
purchaser,  as  has  been  already  explained ; 
and  also,  because  there  is  an  untairness  in  it, 
since  it  is  possible  that  the  proprietor  may 
not  give  his  assent  to  the  sale.  But  if,  after 
the  sale  of  the  slave  by  the  purchaser,  he 
should  then  either  die  or  be  killed,  and  the 
proprietor  afterwards  give  his  assent  to  the 
sale,  such  assent  is  not  valid;  because  the 
existence  of  the  subject  of  the  sale  is  re- 
quisite to  the  assent,  and  that  no  longer 
exists  in  either  instance. 

Objection. — The  reason  here  alleged  is  a 


*  By  dismemberment  of  a  limb,  such  as 
the  hand. 


valid  one  where  the  slave  dies  a  natural 
death  ;  but  it  is  not  so  where  he  is  slain,  be- 
cause in  that  case  the  slave,  in  virtue  of  the 
existence  of  the  amercement,  is  considered, 
as  it  were,  to  be  himself  in  existence, — for  if 
a  slave,  having  been  sold  by  a  valid  contract, 
should  afterwards  be  murdered  whilst  in  the 
possession  of  the  seller,  still  the  sale  is  not 
null,  since  the  consideration  for  the  subject 
of  the  sale  (namely  the  amercement)  is  ex- 
tant,— ^whereas,  if  ne  die  a  natural  death  in 
the  hands  of  the  seller,  the  sale  is  null.  It 
would  therefore  appear  that  the  assent,  in 
case  of  the  murder  oi  the  slave,  is  of  no  eflfect. 

Reply. — In  the  case  in  question  it  is  not 
possible  to  consider  the  fine  as  the  right  of 
the  purchaser,  since  not  having  been  the 
proprietor  of  the  slave  at  the  period  of  the 
murder,  he  can  have  no  right  to  the  amerce- 
ment, nor  can  the  slave,  in  virtue  of  the 
existence  of  the  amercement,  be  considered 
as  extant  with  respect  to  him.  The  slave, 
therefore,  is  not  extant  with  relation  to  him, 
either  actually  or  virtually.  It  is  otherwise 
in  the  case  of  a  valid  sale,  oecause  there  the 
purchaser  had  acquired  a  right  of  property 
to  the  slave  which  may  be  transferred  to  the 
consideration  for  him ;  and  consequently  the 
slave  may  be  considered  as  extant  with 
respect  to  nim. 

An  article  purchased  through  the  medium 
of  an  unauthorized  person  cannot  be  returned 
to  the  proprietor t  although  the  purchaser  prove 
the  want  of  authority^  or  the  propriety s 
assent  to  the  sale : — but  {f  the  setler  avow  his 
not  being  authorized,  the  sale  is  null, — If  a 
person  sell  a  slave,  tiie  property  of  another, 
and  the  purchaser  establish  by  witnesses 
that  the  seller  had  acknowledged  that  he 
had  sold  him  without  the  assent  of  the  pro- 
prietor,— or,  that  the  proprietor  had  declared 
that  he  had  not  given  his  assent  to  the  sale, 
and  the  purchaser  wish  to  return  the  slave, 
the  evidence  adduced  by  him  is  not  to  be 
admitted ;  because  there  is  a  prevarication 
in  his  plea,  since  his  act  of  purchasing  the 
slave  amounts  to  a  declaration  of  the  validity 
of  the  sale,  and  the  plea  he  afterwards  pre- 
fers is  contradictory  of  this :  his  plea,  there- 
fore, is  not  valid ;  and  testimony  is  to  be 
taken  only  where  the  plea  it  tends  to  establish 
is  of  a  valid  nature.  If,  however,  tiie  seller 
should  declare  before  a  magistrate  that  he 
had  made  the  sale  without  we  authority  of 
the  proprietor,  the  sale  in  that  ease  becomes 
null,  provided  the  purchaser  desire  the  dis- 
solution of  it,  because  the  inconsistency  of 
the  purchaser  is  no  bar  to  the  validity  of  the 
declaration  of  the  seller,  and  when  the  parties 
both  concur  in  the  same  wish  the  sale  is 
rendered  null  of  course : — ^bnt  the  concur- 
rence of  the  purchaser  is  a  necessary  con- 
dition. What  is  here  advanced,  that  "  the 
evidence  adduced  by  the  purchaser  is  not  to 
be  admitted,"  is  the  doctrine  of  the  Jama 
Sagheer.  The  compiler  of  the  Hedaya 
observes  that  it  is  mentioned  in  tiie  Zeeadat, 
that  if  a  person  purchase  a  female  slave  (for 
instance)  for  one  thousand  dirms,  and  taJce 


Book  XVI.— Chap.  XI.] 


SALE. 


299 


possession  and  pay  the  price,  and  afterwards, 
in  consequence  of  another  person  claiming 
her  as  his  property,  and  assertinj^  his  right 
to  her,  surrender  ner  to  him, — and  he  [the 
purchaser]  establish,  by  witnesses,  that  the 
seller  had  acknowledged  that  the  slave  was 
the  property  of  the  said  claimant,  the  testi- 
mony so  given  is  inadmissible.  Between 
these  two  oases,  therefore,  there  is  an  evident 
contradiction,  which,  however,  our  modem 
doctors  thus  account  for.  In  the  case  alluded 
to  in  the  Jama  Sagheer,  the  slave  was  in  the 
possession  of  the  purchaser  when  he  produced 
the  witnesses ;  but  in  that  from  the  Zc^adat 
the  slave  was  in  the  possession  of  the  claimant 
and  not  of  the  purcnaser ;  and  the  condition 
on  which  a  restitution  of  the  purchase-money 
from  the  seller  is  Iwarrantea  (namely,  non- 
existence of  the  subject  of  the  sale  with  rela- 
tion to  the  purchaser)  not  existing  in  the  first 
case,  but  existing  in  the  second,  the  evidence 
in  the  first  case  is  therefore  rejected,  and  in 
the  second  it  is  admitted. 

In  the  sale  of  immoveable  property  by  an 
unauthorized  person^  the  seller  is  not  respon- 
sible,— If  a  person  sell  a  house  belonging  to 
another,  witnout  his  permission,  and  make 
delivery  of  it  to  the  purchaser,  and  after- 
wards declare  that  he  had  sold  it  without  the 
Sirmission  of  the  owner,  then  (according  to 
aneefa  and  the  last  opinion  of  Aboo  Yoosaf) 
the  seller  is  not  responsible.*  The  first 
opinion  of  Aboo  Yoosaf  was  that  the  seller 
is  responsible,  and  this  opinion  has  been 
adopted  by  Mohammed.^  Tnis  case  is  one  of 
the  examples  of  usurpation  over  immoveable 
property,  concerning  which  there  is  a  difie- 
rence  of  opinion,  as  will  be  fully  explained 
under  the  nead  of  Usurpations. 


CHAPTER  XI. 

OF    SILLIH    SALES. 

Definition  of  Sillim. — Kadooree  explains 
Sillim  literally  to  signify,  a  contract  involv- 
ing a  prompt  delivery  in  return  for  a  distant 
delivery.  In  the  language  of  the  law  it 
means  a  contract  of  sale,  causing  an  imme- 
diate payment  of  the  price,  and  admitting  a 
delay  in  the  delivery  of  the  wares.  In  this 
kind  of  sale,  the  wares  are  denominated 
Moo8lim-fee-hee,t  the  price  Rasal-Mal,}  the 
seller  Mooslim-ali-he,  §  and  the  purchaser 
Rubnl  Sillim.  II 

A  Sillim  sale  is  lawful. — A  SILLTM  sale  is 
authorized  and  rendered  legal  by  a  particular 

Sassage  in  the  Koran,  and  also  by  an  express 
eclaration  of  the  prophet  prohibiting  any 

•  Meaning,  that  the  proprietor  is  not  to 
look  to  the  seller  for  the  price  of  his  house, 
but  to  the  purchaser ;— or,  that  the  seller  is 
not  securitv  for  the  purchaser.    , 

t  Literally,  the  advanced  on  account  of. 

{The  capital  stock. 
Literally,  the  advanced  to. 
II  Literally,  the  advaneer. 


one  from  the  sale  of  what  is  not  in  his 
possession,  but  authorizing  a  Sillim  sale. 
It  is  to  be  observed  that  Sillim  sale  is 
contrary  to  analogy,  because  of  the  non- 
existence of  the  BUDJect  of  it,  since  it  is  a 
sale  of  a  non-existent  article,  as  the  subject, 
in  a  Sillim  sale,  is  merely  the  thing  for  whioh 
the  advance  is  made,  and  that  does  not  appear. 
Analogy,  however,  is  abandoned  in  this  in- 
stance, because  of  the  text  and  tradition 
above  cited. 

In  all  articles  of  weight  (except  dirms 
and  deenarsJt  measurement  of  capacity, — 
A  SILLIM  sale,  with  relation  to  articles  of 
weight,  or  measurement  of  capacity,  is  law- 
ful, because  the  prophet  has  said,  '*  Who- 
soever enters  into  a  sillim  sale  with  you. 
let  him  stipulate  a  determinate  weight  and 
measurement,  and  a  determinate  period  of 
delivery.*'  Dirms  and  deenars,  nowever, 
are  not  included  in  the  description  of  articles 
of  wei|^ht,  because  both  of  these  are  repre- 
sentatives of  prioe,  and  in  a  Sillim  sale  it  is 
requisite  that  the  subject  of  it  be  otherwise 
than  a  representatives  of  price.  Hence  if  a 
person  should  enter  into  a  Sillim  sale,  stipu- 
lating the  immediate  payment  of  ten  yards 
of  cloth  to  the  seller  in  lieu  of  ten  dirms  to 
be  delivered  to  him  by  the  seller  at  a  future 
period,  the  Sillim  sale  so  contracted  is  invalid. 
Some  nave  said  that  this  sale  is  absolutely 
null.  Others,  again,  have  said  that  although, 
considering  it  as  a  Sillim  sale,  it  is  certainly 
invalid,  still  it  is  not  null,  since  it  may  bie 
executed  so  as  to  answer  the  views  of  the 
parties  as  far  as  nossible.  by  considering  it 
simply  as  a  sale  of  cloth  tor  a  price  payable 
hereafter ;  more  espei^ially  since,  in  all  con- 
tracts, the  spirit  is  what  is  to  be  attended  to. 
The  former,  however,  is  the  better  opinion ; 
because,  although  sales  may  lawfully  be 
rendered  valid  in  every  possible  degree,  with 
relation  to  the  things  concerned  which  the 
parties  have  contracted,  yet  as,  in  the  case 
m  question,  the  things  so  contracted  for  are 
dirms  and  deenars,  which  from  an  express 
prohibition  are  incapable  of  being  made  the 
subject  of  a  Sillim  sale,  the  contract  with 
relation  to  them  cannot  in  any  degree  be 
rendered  valid. 

Longitudinal  measurement  and  tale, — A 
sillim  sale  with  respect  to  articles  of  longitu- 
dinal measurement,  such  as  cloth,  or  the  like, 
is  lawful,  because  is  it  possible  to  define  them 
exactly  by  specification  of  the  number  of 
yards  m  respect  to  the  length  and  breadth, 
and  the  quality  and  workmanship  of  it.  (By 
the  quality  is  meant  the  fineness  or  coarse- 
ness ;  and  by  the  workmanship  the  looseness 
or  closeness  of  the  texture.)  The  specification 
by  a  recital  of  these  particulars,  moreover, 
is  requisite,  in  order  that  ignorance  may 
be  avoided :  it  is  therefore  essential  to  the 
validity  of  the  contract.  In  the  same  man- 
ner also,  a  Sillim  sale  is  lawful  with  respect 
to  all  articles  of  tale,  which  do  not  essentially 
differ  in  their  unities,  such  as  eggs  and 
walnuts  ;  because,  in  all  articles  of  tale 
between  the  unities  of  which  the  difference 
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is  triflinff*  the  rate  is  ascertainable,  the 
qnality  definable,  and  the  delivery  to  the 
porchaser  practicable:  a  contract  of  Sillim, 
therefore,  with  respect  to  such  articles  is  law- 
ful. In  articles  of  this  nature,  also,  the  great 
and  the  small  are  considerea  as  the  same, 
because  mankind  have  agreed  in  making 
no  account  of  the  difference.  It  is  otherwise 
with  respect  to  melons  and  pome^anates, 
because  tne  difference  in  them  is  considerable. 
It  is  to  be  observed,  that  where  there  is  a 
difference  in  the  individuals  of  any  kind,  it 
may  be  known  whether  such  difference  be  of 
anj  account  or  not  by  the  effect  it  has  on  the 
pnoe.  Thus  articles  of  which  the  individuals 
of  the  same  kind  bear  a  different  price  are 
considered  as  different ;  but  where  the  price 
is  the  same  with  respect  to  the  individuals 
they  are  considered  as  similar.  It  is  related, 
as  an  opinion  of  Haneefa,  that  ostrich  eggs 
are  not  similars,  as  they  bear  different  prices. 

It  is  to  be  observed  that  in  the  same  manner 
as  a  Sillim  contract  is  lawful  with  respect  to 
similars  of  tale  accordinff  to  number,  so  is  it 
lawful  with  respect  to  them  according  to  a 
measurement  of  capacity.  Ziffer  has  said 
that  it  is  not  lawful  according  to  a  measure- 
ment of  cafiacity,  as  that  does  not  applv  to 
articles  of  tale ;  and  it  is  also  a  tenet  of  his, 
that  a  Sillim  sale  with  respect  to  articles  of 
tale  is  unlawful  because  of  the  difference 
between  the  individuals  of  the  kind.  The 
reasoning  of  our  doctors  is,  that  quantity  is 
sometimes  ascertained  by  number  and  some- 
times by  measurement  of  capacity ;  and  that 
similars  of  the  same  species  being  considered 
as  articles  of  tale  only  because  of  the  consent 
and  practice  of  mankind,  they  may  for  the 
same  reason  be  subjected  to  a  measurement 
of  capacity  by  the  consent  of  the  parties.  A 
Sillim  sale  is  bkewise  lawful  with  respect  to 
Faloos.  Some  have  said  that  this  is  the 
opinion  of  the  two  disciples  j  but  that 
Mohammed  is  of  a  different  opinion,  since, 
according  to  his  doctrine,  Faloos  are  repre- 
sentatives of  price.  The  doctrine  of  the  two 
disciples  on  tnis  head  has  been  already  ex- 
plained in  treating  of  Usury. 

It  is  not  lawful  with  respect  to  animals, — 
A  8ILLTM  sale  with  respect  to  animals  is 
unlawful.  Shafei  deems  it  lawful,  as  the 
article  may  be  ascertained  by  an  explana- 
tion of  the  genus,  the  age,  the  species,  and 
the  quality ;  after  which  only  a  small  dif- 
ference can  take  place,  in  the  same  manner 
as  in  the  case  of  cloth.  Our  doctors,  on  the 
other  hand,  argue  that  after  such  explana- 
tions the  difference  may  still  be  great  with 
respect  to  various  qualities  and  hidden 
circumstances,  which  must  occasion  a  con- 
tention :  in  opposition  to  the  case  of  cloth, 
because,  as  being  the  workmanship  of  man, 
there  is  rarely  any  material  difference  in 
two  pieces  of  the  same  kind.  Besides,  it  is 
recorded  in  the  Nakl  Saheeh  that  the  prophet 
forbad  the  Sillim  sale  of  animals ;  and  this 
prohibition  extends  to  every  species  of 
animals,  even  to  sparrows. 

Or  the  parts  of  animals^  or  skins,  firewood. 


or  hay,  unless  the  quality  be  ascertained, — 
Sillim  sale  is  not  lawful  with  respect  to  the 
parts  of  an  animal,  such  as  the  head,  or  the 
feet,  because  those  are  not  similars  of  tale, 
nor  is  there  anv  measure  by  which  the  size 
of  them  might  be  ascertained.  In  the  same 
manner  also,  a  Sillim  sale  is  unlawful  with 
respect  to  skins,  according  to  number,  or 
firewood  according  to  bundles,  or  h&j  ac- 
cording to  packages,  except  the  quantity  be 
ascertained  hy  specifying  the  length  of  the 
string  that  ties  them;  for  then  me  Sillim 
sale  with  respect  to  them  is  lawful,  provided 
the  mode  of  binding  be  not  such  as  to  create 
a  difference. 

Nor  unless  the  subject  be  in  continued  exist- 
ence until  the  time  of  delivery, — A  siluh 
sale  is  not  lawful,  unless  the  subject  of  it  be 
in  existence,  &om  the  conclusion  of  the  con- 
tract, until  the  stipulated  period  of  its  de- 
livery. Hence  the  sale  is  not  lawful  if  the 
subject  be  not  in  existence  at  the  formation 
of  the  contract,  but  be  extant  at  the  period 
stipulated  for  its  delivery :  or  vice  ver^ ; — 
or  if,  being  extant  at  the  formation  of  the 
contract,  and  the  time  of  delivery,  it  should 
have  been  non-existent  at  some  period  of  the 
intervening  time.  Shafei  maintains  that  the 
existence  at  the  period  of  delivery  is  suffi.- 
cient  whether  the  article  have  been  extant 
before  or  not ;  because  in  this  case  tiie  seller 
is  capable  of  delivery  at  the  period  on  which 
delivery  is  required.  The  arguments  of  our 
doctors  upon  this  point  are  twofold. — First, 
a  saying  of  the  prophet,  "  Ye  shall  not  sell 
fruit  by  way  of  sillim  until  their  ripeness  be 
apparent,"  which  evidentiy  implies  that  the 
capability  of  the  delivery  from  the  formation 
of  the  contract  is  necessar}^  Sbcondlt,  the 
capability  of  delivery  is  founded  on  the  arti- 
cle being  fit  to  be  taken  possession  of  by  the 
purchaser,  and  it  is  therefore  indispensable 
that  it  be  in  uninterrupted  existence  from 
the  formation  of  the  contract  to  tlie  instant 
of  delivery. 

If,  at  the  promised  period  of  delivery,  the 
subject  of  the  Sillim  be  lost  or  disappear,  the 
purchaser  has  in  that  case  the  option  of  dis- 
solving the  contract,  and  receiving  back  the 
price  from  the  seller, — or  of  waiting  until 
the  subject  of  the  sale  may  be  recovered. 
This  is  analogous  to  the  absconding  of  a 
slave  after  the  sale  of  him  but  before  the 
delivery,  in  which  case  the  purchaser  has 
the  power  of  either  dissolving  the  contract 
or  waiting  until  the  slave  may  be  recovered. 

It  is  lawful  with  respect  to  articles  which, 
although  perishable  in  their  nature,  are  kept 
in  a  state  of  preservation,  or  tit  situatiofis 
where  the  article  may  always  be  had, — A 
sillim  sale  is  lawful  with  respect  to  dried 
and  salted  fish,  provided  it  be  according  to  a 
standard  weight,  and  the  species  be  known ; 
because  in  this  case  the  subiect  of  the  sale  is 
of  an  ascertained  nature^  tne  quality  is  de- 
fined, and  the  delivery  is  practicable,  since 
such  fish  is  always  fit  to  be  taken  possession  of. 
This  species  of  sale,  however,  is  not  allowed 
according    to   tale,  since    the   individuals 
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amongst  fish  ore  not  Bimilar : — nor  u  it  I 
allowed  with  respect  to  fresh  fish, — nnlegs 
at  suoh  B  particnlar  period  of  tho  year  as 
renders  (lie  proour«ment  of  them  certain,  in 
which  &  Sillim  sale  with  respect  to  them, ' 
according  to  a  fixed  weight,  is  lawful,  pro- 
vided the  species  be  defined.  The  reason  of 
this  is  that  fresh  fish  is  not  always  to  be 
had,  being  sometimes  withheld,  in  the  winter 
season,  in  oonseqaenoe  of  the  water  being 
frozen.  In  any  city,  however,  where  fresh 
lish  are  always  to  be  procured,  a  SUlim  sale 
with  respect  to  them  is  perfectly  lawful, 
nrovided  it  be  accordina'  to  weight,  and  not 
DT  tale.^lt  is  related,  as  an  opmion  of 
Haneefa,  that  it  is  not  lawfnl  to  make  a 
Billim  uje  with  regard  to  the  fiesh  of  fish  of 
so  large  a  nature  as  to  o04>aBion  their  fiesh  to 
be  cut  in  the  same  manner  as  that  of  ozen 
or  goats,  for  instanoe,  beoause,  being  illegal 
with  respect  to  all  other  animals,  it  follows 
that  it  is  likewise  so  with  respect  to  fish,  of 
which  the  flesh  is  equivalent  to  that  of  any 
other  creature. 

/( is  not  lawful  utith  rtipeel  to  fieth-meat. — 
A  siLLiti  sale  of  flesh  is  utterly  unlawful, 
according  to  Eanocfa.  The  two  disciples 
maintain  that  it  is  lawful  witii  respect  to  the 
flesh  of  quadrupeds,  provided  a  notification 
be  made  of  the  flesh  of  a  known  and  deter- 
minate part  (such  as  the  haunch,  for  in- 
stance), and  that  a  description  be  given  of 
the  qualities  (such  as  fatness  or  leanness,  for 
instance)  |  because  in  this  case  the  weight  of 
the  flesh  is  determined,  and  the  ijualities  are 
asoertoined,— whence  it  is  that,  in  case  of  its 
destruction,  a  compensation  of  a  similar  is 
given,  and  also  that  it  is  lawful  to  borrow  it 
according  to  weight,  and  that  usury  takes 
place  with  regard  to  it.  It  ia  otherwise  with 
respect  to  the  llesh  of  birds,  for  a  Sillim  sale 
uf  that  is  unlawful,  since  it  is  impossible  to 
specify  the  flesh  of  a  particular  part,  inas- 
much as  it  is  not  a  custom  to  separate  the 
parta  of  birds  in  sale,  because  of  their  small- 
ness.    Tho  argument  of  Haneefa  is  that  the 

Juontity  of  flesh  is  uncertain,  because  of  the 
ifierence  occasioned  by  the  bones,  in  regard 
cither  to  their  number  or  grossnesa ;  and  also, 
because  of  the  difference  which  takes  place 
with  respect  to  the  fatness  or  leanness,  as 
animals  are  fat  or  lean  according  to  the  sea- 
sons; and  OS  this  uncertainty  is  a  cause  of 
contention,  such  sale  is  therefore  inadmis- 
sible ;— and  for  the  same  reason,  tho  Billim 
sale  of  deah  without  bones  is  not  lawful. 
This  is  approved.  With  respect  to  the  cases 
qaoted  bv  the  two  disciples  of  a  compensation 
of  a  similar  being  made  for  flesh  in  case  of  its 
destruction,  and  of  it  being  lawful  to  borrow 
it,  the  legality  of  such  compensation.  Ac,  is 
not  admitted:  but  admitting  the  legality, 
■till  the  principle  on  which  the  compensation 
of  a  similar  proceeds  is  evidently  because  the 
retribution  of  a  similar  is  more  equitable  than 
that  of  money,  since  money  answers  only  to 
the  object,  whereas  the  similar  answers  both 
object  and  apixwranoe  ;  and  the  legality  of 
b(»TOwing  fiesh  is  beoaow  a  Misin  made  by 


rests  upon  description. 

The  period  of  delivery  mutt  be  tpecifled. — 


H  sale  IB  not  lawfnl  u 


the  period 
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for  the  delivery  of  the  wares  be  flxed.—Sh 

has  said  that  it  is  lawful  in  either  ease  (thiat 
is,  whether  the  period  of  delivery  b«  fixed 
or  not);  since  it  is  recorded  in  the  traditioiu 
that  the  prophet  authorized  Sillim  sales  in 
an  absolute  maimer,  without  any  restriotjoiu 
regarding  the  limitation  of  the  period.  The 
orgnments  of  our  doctors  upon  this  point  are 
twofold. — FrasT,  the  prophet  has  ordained 
that  all  Sillim  sales  shail  be  made  with  a 
stipulation  of  a  fiied  period  for  delivery. — 
Skconblt,  the  prophet  has  prohibited  man 
from  selling  what  is  not  in  his  possession, 
but  has  nevertheless  autborixed  and  rendered 
legal  Sillim  sales,  on  this  principle,  that  poor 
people  stand  in  need  of  such  engagements, 
in  order  that,  by  means  of  the  money  they 
receive  in  advance,  they  niay_  acqnire  the 
subject  of  the  sale,  and  deliver  it  to  the  pur- 
chaser. It  is  therefore  requisite  that  a  fixed 
period  be  stipulated,  because  if  the  seller 
were  liable  to  an  instantaneous  deliveiy  on 
demand,  the  principle  on  which  the  legality  of 
such  sale  is  founded  would  not  be  answered- 
Moreover,  an  indefinite  period  is  unlawful, 
because  of  the  uncertainty ;  in  the  same 
manner  as  in  a  sale  where  the  prioe  settled 
is  to  be  paid  at  a  future  period  without  defin- 
ing it.  It  is  to  be  observed  that  the  smallest 
term  that  ean  be  fixed  for  a  delivery,  in  a 
Sillim  sale,  is  one  month. — Some  allege  the 
smallest  term  to  be  three  days ;  others  again 
fixed  it  at  any  term  exceeding  halfadayTThe 
first  opinion  is  authentio  ;  and  decrees  are 
passed  accordingly. 

Private  standardi  of  meoMurement  cannot 
be  used  in  i(.— The  stipulation  of  a  private 
measure  of  capacity  or  longitude  is  not  law- 
ful in  a  Billiin  sale,  because  of  the  uncer- 
taintj[,  founded  on  the  possibility  of  the 
criterion  being  lost  in  the  interval  between 
the  conclusion  of  the  contract  and  the 
delivery ;  as  hss  been  already  explained. 
It  is  neoesBary  also  that  the  instrument  of 
measurement  oe  of  a  substanoe  not  liable 
either  to  contract  or  expand,  but  that  it 
be  of  a  fixed  nature,  such  as  a  large  cup. 
IjCathem  ba^,  however  (such  as  those  in 
which  water  is  contained),  are  allowable  for 
this  purpose,  according  to  Aboo  Yoosaf,  be- 
cause of  the  practice  of  mankind. 

Itii  not  lawful  under  a  restriction  of  the 
lubiect  to  the  produce  qf  a  particular  place, 
— A  slLLIii  sale,  with  respect  to  the  grain  of 
a  roecific  village,  or  the  fruit  of  a  specific 
orchard,  is  not  lawfnl ;  for  if  any  accident 
should  happen  to  these  particular  places,  the 
delivery  becomes  improctioabte:  such  practice 
has  moreover  been  prohibited  by  the  prophet. 
— This  specification  is,  however,  lawful,  ac- 
cording to  some  doctors,  provided  it  be  to 
define  the  quality,  as  where  a  specification  is 
made  of  the  gnun  of  Eishroaron  in  Bokhara, 
or  of  Boshakee  in  Fargana. 
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And  requires  that  the  gentu  be  specified, 
and  that  the  species,  quality,  quantity,  period 
ofdelii'ery,  rate,  and  place  of  delivery,  he 
all  determined.-- k  SILLIM  sale  is  not  lawful, 
according  to  Haneefa,  except  on  seven  con- 
ditions. I.  That  the  g^enus  of  the  subject  of 
the  sale  be  specified,  such  as  wheat  or  barley. 
II.  That  the  species  of  it  be  fixed,  such  as 
wheat  of  a  soil  that  is  watered  by  means  of 
a  canal,  or  other  artificial  mode,  or  wheat  of 
a  soil  watered  by  rain.  III.  That  the  quality 
of  it  be  fixed,  such  as  of  the  host  or  worst 
kind.  IV.  That  the  quantity  of  it  be  fixed 
according  to  a  standard  of  weight,  or  measure- 
ment of  capacity.  V.  That  the  period  of  the 
delivery  be  fixed,  according  to  ordinances 
in  the  traditions.  VI.  That  the  rate  of  the 
capital  advanced  be  fixed,  provided  it  be  of  a 
nature  definable  bv  a  rate,  as  where  it  is  an 
article  of  weight,  of  measurement  of  capacity, 
or  of  tale. — And,  VII.  That  the  place  of 
delivery  be  fixed,  provided  the  subject  of  the 
sale,  on  account  of  its  weight,  require  por- 
terage.— The  two  disciples  have  said,  that  if 
the  capital  to  be  advan(^  be  present,  andex- 
hibitea,  there  is  then  no  need  of  any  mention 
of  the  rate ;  and  also,  that  there  is  no  need  of 
explaining  the  place  of  delivery,  since  the 
delivery  must  be  made  in  the  place  w;here  the 
contract  is  concluded.  Thus  there  is  a  dis- 
agreement of  opinion  with  respect  to  these 
two  conditions  between  Haneefa  and  the  two 
disciples.  — The  argument  of  the  two  disci- 
ples in  support  of  their  former  position,  is 
that  as  the  price  is  present  and  exhibited, 
the  object  ma^  be  obtained  by  a  reference  to 
it,  the  case  being,  in  fact,  the  same  as  that  of 
cloth  stipulated  as  the  price,  in  a  Sillim  sale, 
of  which  specification  is  not  a  requisite  con- 
dition, provided  it  be  produced  to  view  and 
capable  of  a  reference.  The  arguments  of 
Haneefa  are  twofold.  First,  as  it  often 
happens  that  manv  of  the  dirms  and  deenars 
are  of  a  bad  kina,  and  that  the  purchaser 
during  the  meeting  is  incapable  of  exchang- 
ing them,  the  seller  therefore  returns  them ; 
and  a  proportionate  deduction  being  made 
from  the  wares,  the  sale  remains  extant  in  a 
degree  proportionate  to  the  sum  received  bv 
the  seller.  Now,  in  this  case,  and  under  sucn 
circumstances,  if  the  amount  of  the  dirms 
be  not  known ;  it  follows  that  it  cannot  be 
known  in  what  extent  the  Sillim  sale  exists. 
Secondly,  as  it  sometimes  hai)penB  that  the 
seller,  being  incapable  of  acquiring  the  sub- 
ject of  the  sale,  is  under  the  necessity  of  re- 
storing the  price,  it  follows  that  if  this  should 
not  have  been  explained,  it  is  impossible  to 
judge  what  sum  he  ought  to  return. 

Objection. — These  two  suppositions  are 
merely  imaginary,  and  therefore  of  no  weight. 

Reply.  —  Imaginations,  with  respect  to 
Sillim  sales,  are  equivalent  to  realities ;  be- 
cause such  sales  are  of  but  a  weak  nature, 
being  authorized  (as  has  been  already  ex- 
plained) in  opposition  to  analogy.  Hence 
imaginations  with  respect  to  tnem  are  of 
weight ;  and  it  is  necessary  that  the  price  be 
definite  with  respect  to  the  rate,  provided  it 


be  of  such  a  kind  as  that  the  contract  maj 
relate  to  a  rate ;  but  if  it  be  doth,  t^e  speci- 
fication of  a  number  of  yards  is  not  required 
as  a  condition,  since  these  are  not  considered 
as  the  rate,  but  the  description. 

As,  also  (according  to  Haneefa),  an  expla- 
nation of  the  rate  of  the  price  is  an  essential 
condition  to  the  Sillim  sale,  it  JPollows  ^at 
(agreeably  to  his  tenets)  a  sale  of  this  nature 
18  not  lawful  where  the  wares,  being  of 
different  kinds  (such  as  wheat  and  barley), 
are  opposed  to  any  specific  sum  (one  hundbred 
dirms,  for  instance),  without  a  separate  price 
being  specified  in  opposition  to  each  of  the 
kinds,  because  the  amount  being  here  op- 
posed generally  to  both,  the  particular  price 
of  each  remains  unknown. — In  the  same 
manner  also,  it  is  not  lawful  where,  the  price 
being  of  different  kinds  (such  as  airms  and 
deenars),  an  explanation  is  given  of  the 
quantity  of  one  of  these  kinds  and  not  of 
the  other;  for  in  this  case  the  contract  of 
Sillim  is  not  lawful  in  the  degree  to  which 
an  unknown  quantity  is  opposed  to  it ;  and 
consequently,  it  is  also  invalid  witib  respect 
to  the  degree  in  which  it  is  opposed  to  a 
known  quantity,  since  one  contract  relates 
to  both.  According  to  the  two  disciples  both 
these  modes  of  Sillim  are  lawful,  since  in 
their  opinion  an  exhibition  of  the  price  with- 
out any  explanation  of  the  rate  is  valid. — 
The  argument  of  the  two  dkciples  in  sup- 
port of  their  second  position  is,  that  the  place 
of  the  contract  is  fixed  for  the  delivery,  be- 
cause the  contract,  which  is  the  cause  of  the 
delivery,  did  there  take  place:  tiie  case  is 
therefore  the  same  as  that  of  a  borrower  or 
usurper,  on  each  of  whom  it  is  incumbent 
to  deliver  what  he  may  have  borrowed  or 
usurped  at  the  place  in  which  these  deeds 
took  place.  — The  reasoning  of  Haneefa  is, 
that  as  the  delivery  of  the  subject  of  a  Sillim 
sale  is  not  immediately  incumbent,  the  place  in 
which  the  con  tract  is  concludedisnot  ab^lutely 
fixed  as  the  place  of  delivery. -^  (It  is  other- 
wise in  cases  of  loan  or  usurpation,  since  the 
repayment  of  the  loan  and  me  restitution  of 
the  usurped  article  are  incumbent  upon  the 
instant. )--Now  as  the  place  of  concluding  the 
contract  is  not  necessarily  fixed  as  the  place 
of  delivery,  it  is  requisite  that  some  plaoe  be 
specified,  as  the  uncertainty  in  this  particular 
may  otherwise  produce  a  contention,  sinoe  the 
price  of  goods  varies  in  different  places :  it  is 
therefore  indispensable  that  a  place  of  de- 
livery be  specified  by  the  parties.  Igno- 
rance, moreover,  witn  respeet  to  the  place 
of  delivery,  is  equivalent  to  uncertainty  with 
respect  to  the  quality  of  the  goods  or  the 
quality  of  the  price :  and  accordingly,  some 
of  our  modern  doctors  have  said  that  if  a 
contention  arise  between  the  parties  with 
respect  to  the  place  of  delivery,  then,  agree- 
ably to  the  tenets  of  Haneefa,  their  oaths 
must  be  severally  taken,  as  in  the  case  of 
a  contention  regarding  the  quality  of  the 
price ;— whereas,  agreeably  to  the  tenets  of 
the  two  disciples,  tneir  oaths  are  not  to  be 
taken.    Others,  again,  have  said  that,  agree- 
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ably  b)  the  teneta  of  HuieeEo,  their  oaths  are 
not  to  be  taken ;  whereai,  agreeably  to  the 

tenets  of  the  two  diaciplea,  their  oaths  are 
tu  be  taken,  because,  nwotdiag  to  them,  the 
place  of  dehvery'is  virtuaUy  involved  in  the 
contract  itself,  and  consequently  a  conten- 
tion with  respect  to  it  induces  the  neces- 
sity of  the  oaths  of  both  parties,  in  the 
same  manner  as  if  it  related  to  toe  goods 
or  price  : — and  that  the  delivery,  in  the 
opinion  of  Haneefa,  not  bein^  involved  in 
the  cuntract,  bat  existing  oniy  as  a  condi- 
tion, is  therefore  equivalent  to  a  condition  of 
option,  or  a  determination  of  the  period  of 
the  pajfment  of  the  price ;— and  a  contention 
regarding  these  docs  not  induoe  the  neoessitv 
of  the  oaths  of  the  partiei,  but  is  determined 
by  the  af&rmation  of  the  seller. 

It  ia  to  be  observed  that,  in  the  same 
manner  aa  Haneefa  and  the  twoditcinleadis-  , 
a^tree  regarding  the  speciiioation  of  the  plaoe 
of  delivery  in  a  Sillim  sale,  so  also  they  dis-  ^ 
a^ree  regarding  the  specification  of  a  place  i 
for  the  payment  of  the  price  fwhere  it  is 
stipulated  at  a  future  period),— the  speoi£oa-  | 
tiun  of  a  place  for  the  payment  of  rent,— and 
also,  the  upecification  of  a  plaoe  for  the  ^^-  , 
ment  of  a  sum  due  from  a  partner  in  a  oivi-  i 
sioa  of  stock.  An  example,  with  respect  to  I 
payment  of  the  price,  appears  where  a 
person  purchases  anything  in  czohange  for 
articles  of  weight  or  measurement  of  capa- 
city,— or  for  some  definite  price, — in  which 
case,  according  to  Haneefa,  it  is  requisite  | 
that  the  place  of  payment  be  spcoitied,  pro-  , 
Tided  the  prioe  be  payable  at  a  future  period ;  | 
— whereas,  according  to  the  two  disciples,  . 
such  condition  is  unnecessary,  as  the  place  of 
cuni'luding  the  contract  is  absolutely  fixed  . 
for  the  payment.  —  (Some  have  said  that , 
Haneefa,  in  this  particular,  coincides  with 
the  two  disciples.  This,  however,  is  erro- 
neous, since  it  is  certain  that  a  difft-rence  of 
opiniun  obtains,  as  has  been  already  stated ; 
and  such,  also,  is  Che  opinion  of  ijhimsal- 
Ayraa). — An  example,  with  respect  to  rent, 
appears  where  a  person  rents  a  house,  a 
quadruped,  or  the  like,  stipulating  the  prioe  ' 
tu  consist  of  aome  article  of  weight  or 
measurement  of  capacity,  or  of  some  specitio 
article  such  as  is  capable  of  being  a  debt 
upon  the  person,— in  »hioh  case,  according 
t»  Haneefa,  it  is  requisite  that  the  place  of 
payment  of  such  lent  bu  particularly  men- 
tiont'd, — whcnas,  according  to  the  two  disci- 
ples, the  mention  of  it  is  not  requisite,  but 
the  house  itself  is  Hzed  itt  the  place  of  pay- 
ment,—or  (in  the  cose  of  him  of  an  animal), 
the  place  where  the  hirer  returns  the  animal 
to  ila  owner.— An  example  with  respect  to 
a  division  of  property,  appears  where  two 
penons,  jointly  possessing  a  house,  agree  to 
divide  on'  their  sliares,  and  one  of  them, 
having  obtained  a  larger  portion  thun  he  is 
entitled  to,  agrees  to  compound  with  the 
other  by  the  payment  of  a  particular  sum,- 
in  whieb  case,  according  to  Haneefa,  the 
specification  of  the  phioe  of  payment  is  a 
uoccssary  condition, — whereoa,  according  to 


place  0/  delivery,  hoteeveTj  netd  not 
be  determined  with  reipeei  to  ariusle*  urkieh 

are  not  of  axpeniive  carriage, — If  the  artiole 
for  which  the  advance  is  made  be  of  snt^  » 
nature  as  does  not  require  any  expense  of  por* 
terage,  such  as  musk,  campbire,  saffron,  or 
small  pearls,  there  is  no  necessity,  acoording 
to  ail  our  dootora,  for  fixing  the  place  01 
delivery ;  because  the  difierenoe  of  plooa 
occasions  no  difference  of  prioe  ;  and  in  this 
case  the  delivery  must  be  made  where  tho 
oontract  is  ooncluded.— The  oompiler  of  the 
Hedaya  remarks  that  this  is  the  dootnne 
laid  down  in  the  Jama  Sagheer,  and  also  in  the 
Habsoot  treating  of  sales :— but  that  in  the 
Mabaoot  treating  of  hire  it  is  said  that  the 
seller  may  deliver  tho  goods  wherever  he 

5 leases ; — and  this  is  approved ;  because  the 
elivery  is  not  immediately  due  1  and  also, 
because,  all  places  in  this  oase  being  similar, 
there  is  no  necessity  for  the  particular 
determination  of  any.  Now,  the  question 
is,  if  the  parties  agree  upon  a  place  of 
delivery,  whether  it  be  absolutely  fixed 
Uiereby  or  not.— Some  are  of  opinioD  that 
it  is  not  fixed,  because  in  so  detormining 
it  there  is  no  advantage.— Others,  again, 
maintain  that  it  u  fixed  thereby,  aa  its  being 
BO  is  advantageous,  since  the  danger  of  t^ 
roads  is  thereby  avoided. 

JVor,  if  a  dty  be  mantionad,  need  tkt 
particular  atreet  be  tpecified, — u,  in  oaso 
of  the  goods  requiring  porterage,  a  city  he 
fixed  on  for  the  deliveir,  then  la  then  no 
necessity  for  specifying  the  particular  street 
or  lane,  because  a  city,  notwithstanding  the 
variety  of  its  parts,  is  considered  as  one 
place.— Some  have  said  that  this  proceeds 
on  a  supposition  of  tiie  city  not  being  large  1 
—hut  that,  if  its  extent  be  a  Farasan^,*  the 
specification  of  a  particular  part  is,  in  that 
case,  a  necessary  condition. 

The  price  maet  be  received  at  the  meeting. 
—A  siLLiit  sale  is  not  valid  unless  the  seller 
receive  the  price  in  the  meeting,  prior  to  a 
I  separation  from  the  purchaser ;  because  if 
the  price  be  stipulated  in  money,  it  would 
otherwise  follow  that  one  debt  is  opposed 
to  another  debt ;  a  practice  which  has  been 
'  prohibited  by  the  prophet  i— or,  if  the  price 
te  stipulated  in  wares,  it  is  invalid,  because 
the  oharacteristic  of  Siltim  is  "  a  prompt 
receipt  of  something  in  lieu  of  something  to 
be  given,"  which  would  not  be  established 
if  a  prompt  delivery  of  the  prioe  did  not  take 
I  place.  Besides,  the  payment  of  the  price 
'■  IS  necessary  to  enable  the  seller  to  acouire 
:  the  goods,  that  he  may  become  capable  of 
delivery  :  ^  and  hence  lawjera  have  said 
that  a  Sillim  sale,  containing  a  condition  of 
option  in  favour  of  both  or  one  of  the  parties, 
is  invalid,  because  a  condition  of  option  is 
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«  bar  to  the  completion  of  the  seisin,  inas- 
much as  it  prevents  the  conclusion  of  the 
contract  in  regard  to  its  effect,  namely,  the 
establishment  of  riffht  of  property;  —  and 
also,  that  the  purchaser  has  no  option  of 
inspection,  because  it  is  vain  and  useless; 
since  the  Roods  are  a  debt  due  from  the 
seller,  ana  consequently  undetermined : 
whereas  a  thing  seen  becomes  determined. 
— It  is  otherwise  with  respect  to  an  option 
of  defect ;  because  that  is  no  bur  to  seisin ; 
— and  hence,  if  such  a  stipulation  be  made, 
and  the  parties  annul  it  before  the  close  of 
the  meetmg,  and  the  seller  be  in  possession 
of  the  ^rice,  such  Sillim  sale  is  valid ;  in 
opposition  to  the  opinion  of  Ziffer. 

WTience,  if  a  debt  owing  from  the  seller  to 
the  purchaser  be  considered  as  part  of  it,  the 
sale  is  invalid  in  that  proportion, — If  a  per- 
son purchase  a  Eoor  *  of  wheat,  by  a  Sillim 
contract,  for  two  hundred  dirms,  and,  the 
seller  being  indebted  to  him  one  hundred 
dirms,  he  [the  purchaser]  make  the  advance 
by  immediately  paying  to  him  [the  seller]  one 
hundred  dirms,  and  opposing  the  debt  of  one 
hundred  dirms  to  the  remainder, — in  that 
case  the  contract  is  invalid  in  the  amount  of 
the  debt  of  one  hundred  dirms,— because  a 
present  seisin  is  not  made  of  them;  but  it 
18  valid  in  the  amount  of  the  one  hundred 
dirms  paid  down,  because  of  the  observance, 
of  the  conditions  of  legality  witii  respect  to 
that  proportion,  and  because  it  is  not  affected 
by  the  invalidity  of  the  other  proportion,  as 
Buch  invalidity  is  supervenient,  the  sale  being 
valid  originallv ;  and  hence,  if  the  purchaser, 
in  this  case,  should  i)ay  down  one  hundred 
dirms  on  account  of  the  debt  before  the  end 
of  the  meeting,  the  sale  becomes  valid :  but 
as,  in  the  present  instance,  the  purchaser 
does  not  pay  off  his  debt,  but  merely  opposes 
a  clearance  of  his  debt  in  lieu  of  ready 
payment  of  one  hundred  dirms,  and  the 
contracting  parties  separate  from  the  meet- 
ing, the  sale  is  therefore  invalid  in  that 
degree. — The  reason  of  this  is,  that  if  a  debt 
be  established  as  the  price,  in  a  contract  of 
sale,  still  that  is  not  absolutely  fixed  as  the 
price  (whence  if  a  person  purchase  goods 
in  excnanfipe  for  a  debt  due  to  him  by  the 
seUer  of  the  eoods,  and  both  parties  after- 
wards agree  that  the  debt  was  not  due,  yet 
the  sale  does  not  become  null) ;  and  since 
the  debt  is  not  absolutely  fixed  as  the  price. 
80  as  to  be  capable  of  constituting  capital 
stock,  it  foUows  that  the  contract,  in 
such  case,  does  originally  take  place,  and 
afterwards  becomes  invand  from  that  cir- 
cumstance. 

But  it  cannot  be  disposed  of  by  the  seller 
until  he  take  possession  of  tt* — It  is  not 
lawful  for  the  seller  to  convert  to  use,  or,  by 
deed,  to  dispose  of  the  price  advanced,  in 
a  Sillim  sale  (as  if  he  should  sell  it,  for 
instance),  prior  to  his  seisin  of  it,  because 

*  A  dry  Babylonish  measure  of  7f  100  lib.— 
(See  Eicnardson's  Dictionary.) 


in  this  case  the  seisin  of  the  price,  which  is 
an  essential  condition  in  a  Sillim  sale,  would 
be  defeated. 

Nor  can  the  purchaser  perform  any  act 
with  respect  to  the  goods,  until  he  receive 
them, — Ik  the  same  manner,  also,  it  is 
unlawful  for  a  purchaser,  in  a  Sillim  sale, 
to  perform  any  act  with  respect  to  the  goods 
previous  to  the  receipt  of  them ;  because  an 
act  with  relation  to  the  subject  of  a  sale 
previous  to  the  seisin  is  unlawful. — For  the 
same  reason,  also,  it  is  unlawful  for  the 
purchaser,  prior  to  seisin,  to  admit  another 
to  a  share  in  the  goods,  or  to  dispose  of  them 
at  prime  cost. 

In  a  dissolutum  of  Sillim  the  stock  cannot 
be  applied  to  the  purchase  ofanf^  thing  from 
the  seller  until  %t  be  first  received  back, — 
If  both  parties  agree  to  dissolve  a  contract 
of  Sillim,  the  purchaser  is  not,  in  that  case, 
entitled  to  accept  or  purchase  any  thing  from 
the  seller  in  exchange  for  the  stock  he  has 
advanced,  until  he  has  first  received  it  back 
complete;  because  the  prophet  has  said, 
"  Where  ye  dissolve  a  contract  of  sale  upon 
which  an  advance  has  been  made,  take  not 
from  him  to  whom  ye  have  paid  the  advance 
any  thing  except  that  which  ye  have 
advanced  to  him;"^and  also,  because,  as 
the  capital  advanced,  in  this  instance,  is 
resembling  and  like  unto  the  subject  of  the 
sale,  it  follows  that  any  act  with  resect 
to  it,  previous  to  seisin,  is  invalid.— The 
reason  why  the  capital  advanced  resembles 
the  subject  of  the  sale  is,  that  a  dissolution 
is  e<]^uivalent  to  a  new  sale  with  relation  to 
a  third  person  (that  is,  to  any  other  than 
the  parties  themselves),  and  it  is  therefore 
necessary  that  the  subject  of  the  sale  be 
extant.  Now  it  is  impossible  that  the  goods 
contracted  to  be  provided  can  be  considered 
as  the  subject  of  the  sale,  since  they  are  not 
extant ;  it  is  therefore  necessary  to  consider 
the  price  in  that  light ;  and  this  consequently 
becomes  a  debt  due  by  the  seller,  in  the 
same  manner  as  the  goods  were. 

Objection. — Since  a  dissolution  is  equi- 
valent to  a  new  contract,  similar  to  the  first, 
it  would  follow  that  it  is  indispensable  that 
the  advanced  capital  be  received  back  by 
the  purchaser  at  the  meeting  in  which  the 
dissolution  is  determined  on,  in  the  same 
manner  as  it  is  reausite  that  it  be  advanced 
to  the  seller  at  the  time  of  concluding  the 
contract:  whereas  it  is  otherwise. 

Reply.— It  is  not  indispensable  that  this 
be  received  back  at  the  interview  of  dissolu- 
tion, because  the  dissolution  is  not  in  all 
respects  similar  to  the  first  contract. 

Concerning  the  case  in  question  Ziffer  has 
given  a  ^different  opinion,  for,  acoordinij:  to 
him,  any  deed  relating  to  the  price,  previous 
to  the  seisin^  is  lawful : — but  the  reasoning 
above  stated  is  a  sufiident  refutation  of  this 
opinion. 

An  article  sttbsequently  purchased,  and 
made  over  in  fulfilment  of  a  Sillim  sale,  is 
not  held  to  be  delivered,^-lF  a  person  seU  a 
Koor  of  wheat  by  a  filllim  sale,  and  after- 
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wurds,  when  the  period  of  delivery  arriveB, 
porchase  the  same  from  another,  and  then 
d«Eire  the  pnrchaaer  to  receive  it  from  that 
othei  in  discharge  of  bia  olaim  npuu  him  i 
and  thepnrchBBeraccordinKlytakeposBessioD 
of  the  tame,  itill  he  is  not  considered  to  have 
made  aeiain  of  the  labject  of  the  Billim  aale, 
and  oouseqnentl^,  if  the  wheat  be  lost  or 
destnijed  whilst  iu  his  poftseaeioD,  the  seller 
is  responsible  for  the  same. 

Unlets  the  purchater  reeeice  it  first  on 
behalf  of  the  leuer,  and  then  make  letiin  of  it 
on  ha  men  account,  by  tao  diitincf  meaeure- 
mente, — BvT  if  the  eeUer  sboold  have  desired 
him  to  receive  it  first  on  his  [the  sellei's] 
account,  and  afterwarde  on  his  u»ii  account, 
and  the  purchaser,  accordiiifr)y<  first  mtusurc 
it  out  and  rceelve  it  on  account  of  the  scllt-r, 
and  afterwards  measure  it  out  and  rtctUi'  t1 
on  his  own  account,  the  Buhjtct  of  the  t>illim 
sale  is  in  that  case  delivetccl,  and  the  pur- 
chaser becomes  completely  seised  uf  tliesumc. 
The  reason  of  this  is,  that  there  is  here  a 
conjnnotion  of  two  contractu;  first,  the  Wllim 
Bale  1  and,  secondly,  the  sale  between  the 
seller  of  the  Silltm  sale  and  the  third  person ; 
and  it  is  a  nccesBary  condition  that  the 
nieasnrenient  take  place  in  both,  because  the 
prophet  has  prohibited  the  sale  of  wheat  until 
the  measore  both  of  the  purchaser  and  the 
seller  shall  have  been  apphed  to  it ;  and 
this  prohibition  (as  has  been  already  ex- 
plained) evidently  alluder  to  tlte  ooiy'mie- 
tion  of  two  oontractB,  such  aa  in  the  case  in 
qnection. 

OUEOrioir. — As  the  Sillim  sale  is  previous 
to  the  purchase  of  wheat  made  by  the  Billim 
seller,  it  follows  that  the  two  contracta  are 
not  conjoined. 

Replt. — The  Sillim  contract  is  antecedent, 
but  the  seisin  of  the  subject  of  it  is  pos- 
terior ; — and  the  seisin  here  is  equivalent  to 
a  sale  de  novo ;  because,  although  the  subject 
of 'the  Sillim  sale  was  a  debt  incumbent  on 
the  seller,  and  what  the  purchaser  had 
received  was  a  determinate  Uiinft,  and  con- 
sequently, in  reality,  different  from  a  debt, 
yet  they  are  in  this  case  considered  as  one 
and  the  same  thins,  lest  it  should  fallow  that 
the  eichange  of  the  subject  of  a  Sillim  sale 
has  been  made  previous  to  the  seisin  of  it ; 
for  if  they  were  to  be  considered  as  two 
Ihinp,  it  would  follow  that  the  subject  of 
the  Sillim  sale  prior  to  the  seisin  of  it  was 
given  in  exchange  for  what  the  purchaser 
made  seisin  of,  namely,  a  determinate  thing 
and  not  a  debt. — Now  since  the  seisin  is 
proved  to  be  in  the  nature  of  a  sale  de  novo. 
It  follows  that  two  contracts  are  conjoined, 
namely,  the  purchase  of  the  wheat  by  the 
Billim  seller,  and  the  seisin  of  it  by  the 
SilUm  purchaser,  which  is  ei^tuvalent  to  a 
sale  de  novo ;  that  is,  the  case  is  the  same  as 
if  the  Sillim  seller,  havioK  purchased  it  from 
the  purchaser,  were  to  re-sell  it  to  the  Billim 
purchaser. 

A  second  mtaiurement  is  not  rehired  in  a 
$imiiar  receipt  of  article  by  a  lender. — If  a 
person,  indebted  to  aaother  in  a  Eoor  of 
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wheat,  not  on  aocoont  of  a  Billim  sale,*  but 
on  account  of  a  loan,  should  purchase  a  Koor 
of  wheat  from  another,  and  then  desire  bis 
creditor  to  receive  the  same  from  the  other, 
in  lieu  of  what  he  had  borrowed,  and  the 
creditor,  having  measured  oat  the  same, 
should  accordingly  take  possession  of  it,  snob 
seisin  is  valid,  and  a  re^payment  of  the  loan 
is  established;  because  a  loan  of  indefinite 
property  [Kaii]  is  equivalent  to  a  loan  of 
giecific  property  [Are8at].^and  henoe  the 
Eoor  of  wheat  so  measured  and  received  by 
the  lender  may  be  said  to  be  his  actual  right, 
for  which  reason  the  transaction  is  not  re- 
garded as  a  conjunction  of  two  contracta 
[with  respect  to  one  subject],  and  it  is  con- 
sequentlv  not  requsite  that  the  wheat  be 
measurea  a  second  time. 

If  the  seller  measure  the  article,  on  behalf 

of  the  purchaser,  in  his  ahtence,  it  is  not  a 

aelicer^,— although  it  be  measured  into  the 

purchaser's  tack. ~lr  a  person,  having  pni- 

chased  a  Eoor  of  wheat  by  a  Sillim  sale, 

should  order  the  seller  to  measure  it  and  put 

it  into  his  (the  purchaser's)  sack,  and  the 

seller  having  acoordingly  measured  it  out, 

should  put  it  into  the  sack  at  a  time  when 

the  purchaser  is  not  himself  present,  in  this 

case  a  delivery  of  the  goods  is  not  held  to 

have  taken  place  (insomuch  that  if  the  wheat 

should  in  that  situation   bo  destroyed,  the 

loss  fslls  entirely  on  the  seller)  ;  because  the 

purchaser,  in  a  Sillim  sale,  does  not  become 

proprietor  of  the  article,  fur  which  he  makes 

the  advance,  until  actual  seisin,  aa  his  right 

of  an  indefinite  nature  and  not  determi- 

ito  :  now  the  wheat,  in  the  case  in  question, 

a  determinate  article,  and  hence  Uie  order 

ven  to  the  seller  bf  the  purchaser  to  measurs 

It  out  was  not  valid, — since  the  order  of  a 

director  is  of  no  account  except  with  respect 

>  his  own  property. — Ihus  me  seller,  as  it 

ere,   borrowed  the  sack  of  the  purchaser, 

3d  put  wheat  which  was  his  own  property 

_ito  It ; — 'in  the  same  manner  as  if  a  person, 

having  a  debt  of  some  dirms  due  to  him  by 

another,  should  give  his  purse  to  the  debtor 

and  desire  him  to  weigh  the  dirms  and  put 

them  into  it;  in  which  case  if  the  debtor  act 

accordingly,  still  the  creditor  does  not  by  the 

~  rformance  of  thisaotbecoine  seised  of  those 

rms. — If,  on  the  contrary,  a  pei son, having 

purchased  wheat  that   is  de^rminate  and 

present,  should  direct  the  seller  to  measure 

it,  and  put  it  into  his  [the  purchaser's]  sack, 

and  the  seller  act  accordingly,  at  a  time  when 

the  purchaser  is  absent,   the  purchaser  is 

nevertheless  seised  of  the  same  in  virtue  of 

act,  because  his  directions  to  the  seller 

I  efficient,  as  the  property  of  the  wheat 

had  vested  in  him  in  consequence  of  his 
purchase  of  it — Hence  it  appears  that  in  a 
common  sale  the  purchaser  becomes  pro- 
prietor of  the  article  previous  to  the  seisin, — 


whereas,  in  a  Sillim  sale,  the  ri^M  of  pro- 

Brty  does  not  vest  until  nftpr  inc  BeiBui. — 
;nce,  nlso,  in  a.  Sillim  snlc,  if  the  purchaser 
desire  the  seller  tu  (jrind  the  wheat,  put  in 
the  manner  abov  rucitcd  into  his  bag,  the 
floor  is  thepropi'rty  of  thi?  si^lkr; — whereaa, 
it  the  aame  witc  U.  b./  dun.,  in  case  of  a 
common  sole,  it  ivr>iild  h'-  ilir  priperty  of  the 
pnruhascr.     In  the  same  raanniT,  also,  if  the 

fiurcbasiT  should  deairc  the  neller  to  throw 
he  wheat  into  the  river,  and  be  aot  acoord- 
injilf ,  then,  in  a  Sillim  sale,  the  loss  would 
result  to  the  seller,— whereas,  in  a  common 
sale  it  would  fall  upon  the  purchaser,  and  he 
would  remain  responsible  for  the  price,  since 
hia  order  was  efficient.  Hence,  in  the 
Rawavet-Sahcch,  it  is  declared  to  be  sufficient 
that  tne  seller,  by  the  direction  of  the  pur- 
chaser, measure  out  the  article  and  put  it 
into  the  purchaser's  sack  ;  and  there  is  no 
necessity  for  another  measurement,  since  in 
this  case  the  sillier  acts  aa  agent  for  mcasnre- 
ment  to  the  purchaser ;  and  the  seisin  is 
completely  established,  because  of  the  falling 
of  the  wheat  into  the  purchasiT's  sack. 

And  so  also,  if  it  be  meaeured  by  ike  teller 
into  Am  own  tack,  at  the  purchaser  i  inglanee, 
allhouyh  the  purchaser  be  presenf. —Ip  a 
person  purcbaae  wheat,  and  direct  the  seller 
to  measore  it  out  and  put  it  into  his  own 
sack,  and  the  seller  aot  accordingly,  the 
pnrehaser  is  not  seised  of  it,  inasmuch  as  he 
horrowed  the  sack  of  the  seller  without 
taking  posse^on  of  it,  and  consequently 
does  not  become  seised  of  its  contents. — The 
case  is  therefore  the  same  as  if  the  purobaser 
hod  directed  the  seller  to  measure  out  the 
wheat  and  place  it  in  a  particular  corner  of 
his  own  house,  which  being  completely  in  the 
possession  of  Uie  seller,  the  purchaser  cannot 
consequently  be  seised  of  anything  in  it. 

Case  of  delivery  of  a  determinaft  article 
in  the  tame  parcel  mith  an  ttndeterminate 
ariicle.^ly  an  undctorminate  and  a  specific 
thing  be  joined  toffether,  by  a  person  (for 
instuiee)  purchasing  a  specino  Eoor  of  wheat, 
and  also  entering  into  a  Sillim  contract  for 
another  Eoor  of  the  same  (the  former  of 
which  is  apeoiSo  and  the  latter  undeter- 
minate),  and  then  directing  the  seller  to 
measure  out  both  into  his  own  sack,  in  that 
case,  if  the  seller  first  measure  the  speeifio 
wheat  into  the  sack,  and  aftenraras  the 
undetcrminate  wheat,  the  purchaser  is  seised 
of  both  the  measures  of  wheat;— of  the 
determinate  wheat,  beoanse  his  directions  to 
the  seller  with  respeot  to  it  were  i  fliiit'nt,  as 
it  was  his  undoubted  property  ;^nnd  of  the 
nndeterminate  wheat, because, u^n  the  seller 
measuring  it  out,  and  placing  it  in  (he  hajf, 
it  then  becomes  implicated  with  the  property 
of  the  pnrobaser,  and  onacoount  of  such 
implication  the  purchoj 
it.— The  case  therefore 
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a  person,  haying  solicited  the  Iob 
wheat,  desires  the  lender  fa: 


of  B. 


a  decnar ;- for  in  both  these  oases  the  smsin 
takes  niace  immediately  on  the  implication 
with  the  propertj.- If,  on  the  contrary,  in 
the  case  in  question,  the  seller  first  measure 
out  the  undetcrminate  wheat,  and  plaoe  it  in 
thii  purchaser's  sack,  and  afterwards  the 
specihcwhcat,  the  purchaser  does  not  become 
seised  of  eillicr ;  because  his  directions  to 
measure  out  the  undet«rminate  wheat  were 
I  not  tfficis-nt,  nnd  consequently  the  property 
of  it  mnmined  ivith  the  seller,  as  before: — 
iiTuibann!?  afterwards  mixed  the  determinate 
wii!>af  K'ilh  his  own  property,  he  thereby 
d'-atriiV3  ;iail  annuls  the  right  of  property  of 
Kicolh^r.- ThiN  is  founded  on  the  doctrine 
of  HaQLi-fs,  aceorJing  to  whom  the  implioa- 
t.ion  of  thp  property  of  another  with  one's 
own  is  destrneti»ooi  the  ristht  of  property  of 
that  other ;  and  oD  this  principle  he  holds  the 
sale  wilh  respect  to  the  determinate  wheat  to 
bodisTOlved. 

OnjECirriN.— The  above  implication  is 
with  the  erjnsent  of  the  purchaoBr,  since  it 
wns  by  hit  order  that  the  seller  made  tha 
me:^surt'men1,  nnd  hence  the  sale  onght  not 
in  this  casf  io  be  dissolved, 

liKPi.T.— The  inplioation  is  not  made  with 
t)ie  consent  of  tlid  purchaser,  sinoe  there  is 
a  probability  tbut  his  object  was  that  the 
specific  whi'ot  should  first  be  measured  out. 

What  is  here  iidvanoed  is  founded  on  the 
doi'trinc!  of  Haneefa,  as  above  stated.  The 
tn'i>  disoiples  are  of  rpiaion  that  the  pur- 
ohiisir  bus  the  option  of  either  disaolvinfr  the 
siili'  or  slioring  with  the  seller  in  the  mixed 
,  according  to  them,  the 
property  of  anodier  with 
one  s  own  i»  ni>i  in  aU  cases  deetonctiye  of 
the  riebt  of  propirtj  of  that  otiiei. 

If  the  cntrarf  be  dittolmd,  and  lh«  article 
adcanci-d  perish  before  restitWwM,  U«  seller 
in  ri'epon'ihle. — If  a  persun  ptireliasf  a.  Koor 
of  wheat  by  a  Sillim  contrjtt.  making  a 
foraale  slave  the  price  Bdvani^ed,  and  after 
the  seller  taking  possession  of  the  slxYe  the 
pnrlics  dissolve  the  oontraet,  and  the  slave 
afterwords  die  whilst  yet  in  the  possession  of 
the  seller,  in  this  case  the  seller  ia  respon- 
sible for  the  value  she  bore  on  the  day  of 
seisin.— If,  also,  the  dissolution  be  tbada 
after  the  death  of  the  female  slave,  it  ia 
valid,  and  the  seller  in  the  some  manner  re- 
mains responsible  for  the  value  at  the  period 
I  of  seisin.— Til.'  ir.isoxi  of  ll.ij  i^  that  the 
'validity  ofa  (Ii.^..>l(ll  i.m  it-rn  ii|mii  the  ex- 
ietence  of  the  euriiract,  and  that,  arain,  rests 
upon  tha  exisfiTn-i!  of  the  subject  of  it ;  now, 
in  a  contract  of  Sillim,  the  artiole  advanced 
for  is  the  subject  of  tie  oontraot;  and  aa 
that.  Id  the  case  in  question,  still  continues 
in  existence,  it  follows  that  the  dissolution  is 
valid  :— and  the  dissolution  being  valid,  and 
the  contract  of  Sillim  consequently  cancelled 
with  respect  to  the  article  advanced  for,  it 
follows  that  it  is  also  oanoelled  with  respect 


(the  borrower's)  ground, — or,  where  a  person 
consiifns  hia  ring  to  a  jeweller  with  directions 
to  odd  to  it  more  gold,  to  the  weight  of  half 
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iitenoe,  rinoe  there  are  many  thhtgB  whiob,  i  the  seller,  and  his  denial  is  therefore  a 
although  not  TBlid  orifinally,  are  yet  bo  de*  vilfuL  injury  to  himself, 
pendantly. — The  ooatract,  therefore,  beiDg  OsiEctiov. — The  seller  denies  the  deter- 
cancelled  with  reepeot  to  the  slave,  it  be-  minatioa  of  a  period  for  delirery  from  a 
comet  iDonmbeDt  apon  the  seller  to  return  '  view  to  bis  onn  advantase ;  sinoe  such 
ber ;  but  as  tikis  is  improoticable,  he  must  |  denial  is  the  sause  of  annullins  the  oontraot, 
pay  her  valne.  |  by  which  means  he  obtains  the  property  of 

3Xb  diuolution  of  a  »ale  is  rendered  in-  the  gooin  he  had  engaged  to  deliver.  Hence 
ralid  bj/  (A«  article  perishing  before  retti^  I  his  denial  is  advantageous  and  not  injurioos 
iution. — Ir  a  person^   havinjf    purahased  a   to  himself. 

slave,  should  agree  with  the  seller  to  dissolve  |  Replt.— The  invalidity  of  a  Billim  con- 
the  bargain,  and  the  slave  afterwards  die  i]i  tract,  because  of  the  period  of  delivery  being 
his  posBession,  the  dissolution  is  invalid ;-~  uudeterminate,  is  not  certain,  ^oe  oar 
or,  if  tbe  slave  die  first,  and  the  T)artLes  then  doctors  have  disagreed  on  this  point-  Tho 
■KreetodissolTetheoontract,  in tliiscasealso  ,  advantage,  therefore,  in  this  view,  is  of  no 
the  dissolution  isinvalid ; — because,  the  slavt  account  ;— whereas  the  advantage  to  the 
being  the  snbjeat  of  the  s&le,  and  his  death  !  seller,  from  tbc  detorminstion  of  such  period, 
of  oonseqnence  destroying  the  ezistenoe  ot  j  being  obvious,  his  denial  of  it  thereupon  is 


the  oontraot,  the  dissolutioii  is  therefore 
invalid  from  the  beginning  in  the  second 
case,  and  becomes  invalid  in  the  end  in  the 
fint  case, — as  the  subject  no  longer  remains, 
It  is  otherwise  in  a  case  of  Beea  Moolcayeza, 
or  barter ;  because  a  dissolution  in  that  caw 
is  valid  after  the  decay  or  dsstruotion  of  one 
of  the  articles ;  since  either  of  thsm  being 
capable  of  becoming  the  subject  of  the  sale, 
the  existiiig  one  is  therefore  considered  as 

In  a  ditpute  witk  retpeet  to  the  value  of  the 


..  disagreement  between  the  parties 
with  regard  to  the  existence  of  a  oondition 
concerning  the  quality  of  the  article ;  be- 
cause in  that  inatanoe  the  invalidity  of  the 
contract,  from  a  want  of  a  definition  of  the 
quality,  is  certain. 

1p,  on  the  other  hand,  the  seller  assert  that 
the  period  had  been  determined,  and  the 
purahaser  deny  this,  in  that  ease,  according 
to  the  two  disciples,  the  assertion  of  the  pur- 
ohoser  must  be  oredited,  because  he  denies 


tubject,  the  aetertion  of  the  teller  {upon  oath]  \  the  right  which  the  seller  claims  from  him, 
mittt  be  credited. — \t  a  person  enter  into  a  although,  at  the  same  time,  he  deny  the 
contract  of  Billim  for  a  Koor  of  wheat,  at  the  validity  of  the  contract ; — in  the  same  man- 
rat«  of  ten  dirms,  and  the  seller  afterwardi.  ner  as  holds  with  respect  to  the  proprietor  of 
aaaert  that  "  he  had  agreed  for  wheat  of  on  I  the  stock  in  a  contract  of  Mozaribat  i^tiiat 
inferior  sort,"  and  the  purchaser  deny  this,  is  to  say,  if  the  proprietor  of  the  stoch  were 
asserting  that  "  the  stipuUtion  of  wheat  was  to  say  to  his  Hozarib,  or  manager,  "  1  stipu- 
made  in  on  absolute  manner,  and  therefore  I  lated  that  abalf  of  the  profit  Bhall  go  to  you 
the  contract  is  invahd,"  in  such  case  the  excepting  ten  dirms  ; '  and  the  manager 
aHsertion  of  the  seller,  corroborated  by  an  deny  this,  and  assert  that  he  had  stipulated 
oath,  most  be  credited,  since  he  pleads  the  a  half  of  the  profit  in  hia  favour,  in  this  case 
validity  of  the  contract,  by  virtue  of  the  the  assertion  of  the  proprietor  of  the  stock  iu 
declaration  of  a  condition  of  it ;  and  the  |  oredited,  since  he  denies  the  claim  of  right 
assertion  of  the  purchaser,  notwithstanding  of  the  agent,  notwithstanding  he  thereby  at 
his  denial  of  the  validity  of  the  contract,  is  .  the  same  time  deny  the  vahdity  of  the  oon- 
not  credited,  because  it  tends  to  a  deslruo-  tract  between  them. — Hancefa  sa^s  that,  in 
tion  of  his  own  right,  since  it  is  a  custom,  in  the  case  in  question,  the  assertion  of  the 
Sillim  sales,  that  the  goods  advanced  for  be  seller  is  to  be  credited,  because  he  claims  the 
superior  to  tho  sum  advanced.— If  a  vice  '  validity  of  the  contract.  Besides,  the  pur- 
versi  disagreement  take  place  between  the  I  chaser  and  seller  both  agree  in  their  having 
purties,  the  learned  say  that,  agreeably  to  made  a  Sillim  contract,  and  consetjuently 
the  doctrine  of  Hancefa,  the  asseKion  of  the  they  both  apparently  agree  in  the  validity  of 
purchaser  is  credited,  since  he  claims  the  ^  it:— but,  again,  the  purchaser,  in  denjing 
validity  of  the  contract. — According  to  the  '  the  assertion  of  the  seller,  denies  the  vahdity 
two  disciples,  tbe  assertion  of  the  seller  is  of  the  contract,  which  is  the  denial  of  a 
credited  in  both  cases,  as  he  is  the  defendant  Ihing  he  at  the  same  time  admits,  and  is 
in  both,  notwithstanding  that,  in  the  latter,  consequently  not  worthy  of  credit. — It  is 
he  deny  the  validity  ol  the  contracL  This  otherwise  in  the  case  of  Huiaribat^  because 
■*.  ill  be  more  fully  explained  hereafter.  i  a.  contract  of  Mozaribat  is  not  binding  upon 

If  the  teller  deny  the  appointment  of  a  aither  the  manager  or  the  owner  of  the  stock, 
period  of  delivery,  the  atsertion  of  Ike  pur-  \  «iaoe  the  manager  may  refuse  the  execution 
chaeer,  fixing  that  period,  mutt  he  credited. —  |  at  the  Mozaribat  at  any  time,  and  the  oon- 
If  a  disagreement  take  place  between  the  i  ttituent  may  dismiss  him  when  he  pleases: 
parties  to  a  Sillim  sale,  by  the  seller  asserting  ,  iinoh  a  disaijreement,  therefore,  in  the  case  of 
tbat  a  period  of  delivery  had  not  been  deter-  .  Uozaribat,  is  of  no  consequence,  the  piea  of 
mined  in  the  oontraot,  and  the  purchaser  invalidity,  in  this  instance,  amounting,  in 
asserting  that  it  had,  the  assertion  of  the  .  fact,  to  nothing  more  than  a  refusal  to  carry 
parohaser  must  be  oredited,  .because  a  deter-  the  oontraot  into  exeontion,  which  it  is  law-. 
micataoB  of  a  period  for  delivery  ia  a  right  of  fnl  for  either  party  to  do.  There  remains, 
'  20  ■ 
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I  the  1  [ike,  provided  these  ariicteB  be  particularly 

_. „..  , ,jH>sed    lietiiied,  beoBuse  the  con^'"^ —         -  .^.i  . 

by  tiie  proprietor  of  the  st«ck,  his  declaration    the  validity  of  a  Billim __. 

miiBt  oonseqaeDtly  be  credited.  —  A  Sillim  ,  aerved  ;— but  if  the  articles  be  not  defined, 
contract,  on  the  contrary,  is  absolute,  and  the  sale  is  absolutely  invalid,  the  subject  of 
therefore  of  a  different  nature.  I  the   sale  belne  in  such  cose  an  undefined 

Fboh  the  above  discussion  it  appears  to  be  debt.  It  ia  also  lawful  to  bespeak  any  of 
a  K^o^'^l  i^B  that  the  assertion  of  a  person  |  these  articles  bom  the  wotkoiaii  without 
who  denies  his  own  rijfht,  and  not  the  right  Ssiag:  the  period  of  delivery. — Thus  if  a 
of  anotber  upon  him,  is  not  credited  in  the  '  person  should  desire  a  boot-maker  to  make 
opinion  of  all  our  doctors :— and  that  whoever  ,  boots  on  his  aooount,  of  a  particular  size  and 

5 leads  the  validity  of  a  contract  must  be  ere-  I  quality,  such  af^eemont  is  lawful,  on  a 
ited  in  his  assertion,  accordine  to  Eaneefa,  favourable  construction,  founded  on  the 
?iTDvided  both  parties  be  agreed  in  the  uni-  usage  and  practice  of  mankind,  although  it 
ormity  of  the  contract,  such  as  that  of  be  unlawful  by  analogy,  as  being  the  sale  of 
Billim,  which,  whether  valid  or  invalid,  is  a  nonentity,  which  in  prohibited. 
of  an  uniform  nature;  in  opposition  to  I  ArticUt  bespoke  from  the  manufacturer, 
Hozaribat,  which,  in  case  of  its  validity,  is '  in  a  contract  of  Sillim,  are  ctmitdered  a$ 
a  contract  of  participated  profit,  and  in  case  enlitiei.—li  is  to  be  observed  that  a  ooQtract 
of  its  invalidity  is  merely  a  contract  of  hire,  for  workmanship  is  a  sale  and  not  merely  a 
—The  two  scholars  are  of  opinion  that,  in  .  promise.  This  is  approved,  Tbe  subject  of 
the  case  in  question,  the  assertion  of  the  de-  the  sale,  moreover,  in  such  case,  although  in 
fendant  must  be  credited,  notwithstanding  reality  a  nonentity,  is  yet  considered,  in 
he  thereby  deny  the  validity  of  the  oontraot.  .  efi'ect,  as  on  entity;  and  the  thing  upon 
In  Sillim  lalei  of  piece  goodt  ail  the  '  which  the  contract  rests  is  considered  as  a 
gualities  mast  he  particularly  specified, — If  substance  (that  is,  as  boots,  for  instjince), 
a  person  enter  into  a  Billim  oonti^ot  with  and  not  as  the  work  of  a  munufaetnTer  in 
respect  to  cloth,  describing  its  length,  an  abstracted  manner; — and  ftcoordingty,  if 
breadth,  and  qnality  of  fineness  or  coarse-  the  manufacturer  bring  boots  that  baa  been 
ness,  such  sale  is  valid,  because  it  is  a  con-  ^  worked  by  another,  or  boots  which  he  had 
tract  of  Sillim  which  relates  to  a  known  himself  worked  pnor  to  the  contract,  and 
thing,  and  of  which  the  delivery  ia  prae- 
tioable.  If  the  subject  of  the  sale  be  a  pieoe 
of  silk  stnff,  it  is  necessary,  in  addition,  to 
settle  the  weight,  that  also  being  an  object 
in  this  instance. 

Sillim  gale  is  not  valid  in  ihelU,  orjeteeli : 
but  it  la  valid  in  imaU  pearU  »old  by  leelahl. 
— A  SILLIM  sale  of  jewels  or  marine  sheila  is 
not  lawful,  because  the  unities  of  these  vary 
in  their  value. 


I  pr    _ 

the  person  who  had  bespoke  them  should 
approve  of  the  same,  the  oontrmotia  legally 
fultilled. — Besides,  articles  that  are  bespoken 
are  not  determined  for  the  pMson  who  be- 
spoke them  until  he  approve  of  them: 
and  hence,  if  the  workman  should  aell 
them  to  another  before  he  had  shown  them 
to  this  person,  it  is  lawfiiL — All  tiis  ia 
approved, 
ue.  And  may  be  rejected,  if  disapproved,  upon 

sale  of  small  pearls  that  are  sold   delivery. — Whosoevkk  bespeaks  goods  of  a 

according  to  weight  is  lawful,  as  the  weight  I  workman  has  the  option  of  t^ing  or  reject- 
ascertains  the  subject  of  the  sale.  ing  thorn,  because  of  his  having  purchased 
/n  iricts.— Theeb  is  no  impropriety  in  a  articles  which  he  has  not  seen. — The  work- 
sale  of  bricks,  whether  they  he  in  a  wet  or  !  man,  however,  has  no  option,  insomuch  that 
dry  state,  provided  a  description  he  given  the  person  wno  bespoke  them  may,  if  he 
of  the  mould  in  which  they  are  formed,  i  please,  take  tbem  from  him  by  force. — This 
beoause  bricks,  in  their  unities,  ore  of  a  is  recorded  by  Hobammed,  in  the  Mabsoot, 
similar  nature,  more  especially  where  their  and  is  the  most  authentic  doctrine.— It  is 
mould  is  described.  |  related,  however,  as  an  opinion  of  Haneefa, 
And  (in  ihort)  t'n  all  articles  which  admit  that  the  workman  also  has  an  option,  inaa- 
a  general  description  of  quality,  and  atcer-  -  -'-  '  -  -  '"  '  -'-  ■  "■  '  ^ 
tamment  of  qaaniity.—ln  short,  everything 
of  which  it  is  possible  to  comprise  a  de- 
Bcription  of  the  qualities,  and  a  knowledge 
of  the  quantity,  is  a  fit  subject  of  Sillim 
sale,  as  it  cannot  occasion  oonti:ntion  ;  on  the 
other  hand,  a  Sillim  tale  19  not  lawful  with 
respect  to  things  incapable  of  being  delined 
by  a  description  of  queUt^  or  quantity^ 
because  the  subject  of  a  Billim  salo  is  a  debt 
due  by  tbe  seller ;  and  if  its  quality  be  not 
known  there  consequently  exists  a  degree  or 


much  as  it  ia  impossible  for  him  to  furnish 
tbe   artiales   bespoken   without   detriment, 
since,  in  order  to  make  boots  ^for  instanoe), 
it  is  necessary  to  purchase  hides,  and  in- 
struments to  out  them,  and  this  is  not  free 
from  loss.    It  is  related,  as  an  opinion  of 
Aboo  Yoosaf,  that  neither  party  posaesses 
an  option ;  lor  Ute  workman,  as  teing  tbe 
seller,  is  not  entitled  to  an  option,— in  the 
same  maimer  as,  in  a  sale  of  goods  unseen, 
the  seller  bath  no  option ;  and  with  regard 
&UUWU  kuvn;  ivuH:i|ut;iiu^  c^jeu  k  uuKim  i>j    to  the  person  who  bespeaks  the  goods,  if  eld. 
uncertainty,  from  which  a  contention  must    option  were  given  to  him  it  would  be  an 
arise.  1  injury  to  the  seller,  since  if  he  rejected  the 

OrwhicharepartieulaTlsdeflned.—Tss:Ki\gKAi  other  people  might  not  ohoose  to 
is  no  impropriety  in  a  Sillim  sale  of  pots  or  1  purchase  them  for  the  value  i  as  where,  for 
ressela  for  boiling  water,  or  of  boots,  or  the  |  mstanoe,  t,  oonimander  of  high  ruik  be* 
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speaks  roods,  and  the  workman  aooordiu^ ly  i  fixed  except  with  regard  to  debts ;  and  the 

makes  them  in  a  ety]e  suitable  U>  his  rank,  subject  bem)t  proved  to  be  a  debt,  the  ooa- 
and  he  afterwards  rejects  them  ;  in  whioh  I  stmction  of  the  contract  into  a  Sillim  sale  is 
case  the  common  nuJc  of  people  would  not  easy  and  usturel.  It  is  therefore  construed 
purchase  them  for  their  Tolue.  to  be  a  Billim  sale,  which  is  lawful,  in  the 

An  engagement  with  a  manufacturer  to  '  opinion  of  all  our  doctors,  beyond  a  doubt ; 
furnish  goods  tchich  it  is  not  ctistomarv  to  ,  whereas,  there  is  a  doubt  with  respect  to  the 
otspeak  IS  Tiol  valid. — A  cont&act  with  a  j  other,  since  prsctioe  means  the  deeds  of  all 
workman  for  the  fumishiDg  of  j^oods  is  not  people  of  all  countries,  and  this  can  never 
lawful  with  respect  to  such  articles  as  it  is  I  be  known  with  certainty  :  as,  therefcre,  the 
not  customary  amone  mankind  to  bespeak,^  I  legality  of  a  Sillim  sale  is  certain,  and 
ascloth  (forinstancef,  because  the  bes^akicg  practioe  is  not  free  from  doubt,  it  follows 
of  goods  is  in  itself  unlawful,  and  is  there-  that  it  is  preferable  to  construe  a  oontraot 
fore  admitted  by  the  law  only  so  far  as  it  is  for  a  supply  of  work  to  mean  a  oontraot  of 
authorized  bv  the  custom  of  mankind,  which  I  Sillim. 
lerea  as  a  necessary  instrument  of 


ts  legality.— It  is  also  requisite,  in  bespeak- 1 
ig  articles   -■'■-=*-■'  ■  ' 


ing  articles  authoriied  by  the  < 
mankind,  to  describe  their  quality^  i 
to  enable  the  workman  to  furnish  them  |  It  is  lawful  to  sell  dogs  or  hawhi. — It  is 
Bccordiniicly ;  and  unless  such  descriptioa  be  lawful  to  sell  a  dog  or  a  hawk,  whether 
given,  the  oontraot  is  unlawful. — It  is  to  be  trained  or  otherwise.  It  is  related,  as  an 
obaerred  that  the  prohibition  of  a  stipulation  opinion  of  Aboo  Yoosaf,  that  the  sale  of  a 
of  a  period  for  delivery,  as  recited  in  the  dog  that  bites  ia  not  lawful)— and  Shafei  has 
first  of  these  oases  relative  to  contract*  of  said  that  the  sale  of  a  dog  is  absolutely 
this  kind,  proceeds  upon  this  ground,  that  if  illegal  j  because  the  prophet  has  deolared 
a  period  were  stipulated  in  a  contract  for  the  ' '  the  wages  of  whoredom,  and  the  price  of 
supply  of  work  of   articles  authorized   by    a  dog,    ore   in   the    number  of  prohibited 

— - —    — ^  -"--  price  paid  immediate-'-  '-    ■*-' "     -^  -'~    "- ^ —  --  --■---' 

_.  would  then  become  a  1 

sale  in  tbe  opinion  of  Aboo  Yoosaf ;  in  _  . __„ „ 

sition  to  tliat,  however,  of  the  two  disciples,  the  subject  of  it  to  respeot ;  and  is  oonse- 
who  bold  that  it  would  still  remain  merely  a  quently  incompatible  with  the  nature  of  a 
contract  for  the  supply  of  work  : — but  if  the  |  ao^.  The  arguments  of  our  doctors  upon 
period  should  be  stipulated  in  the  case  of :  this  point  are  twofold.  Fibbt,  the  propnet 
artioles  not  authorized  by  custom,  it  then  bas  prohibited  the  sale  of  dogs,  excepting 
becomes  a  Sillim  sale  in  the  opinions  of  all  I  auch  as  are  trained  to  bunt  or  to  watcb. — 
our  doctors. — The  reasoning  of  the  two  dis-  i  Secondly,  dojfs  are  a  species  of  pro- 
ciples  in  support  of  their  opinion  in  the  perty,  inasmuch  as  they  are  capable  of 
first  case,  is  that  the  word  Istsina  literally  I  yielding  profit  bv  means  of  hunting  and 
means  a  requisition  of  workmanship,  and  i  watohiog;  and  oeing  property,  they  are 
ought  of  consequence  to  be  used  in  that  therefore  fit  subjects  of  sale  ;  in  opposition 
sense,  so  long  as  the  context  does  not  U>  the  cose  of  noxious  animals,  such  aa 
'  determinate  it  to  some  other  sense.  ;  snakes  or  scorpions,  which  ore  not  capable 

OBJECriOH.^The  stipulation  of  a  period  is  ;  of  yielding  use.  With  respeot  to  the  tra- 
B  context  which  clearly  indicates  that  latsina  dition  quoted  by  Bhafei,  it  applies  to  the 
is  to  be  taken  in  a  senae  difterent  from  its  infancy  of  Islam,  atwhich  period  the  prophet 
literal  meaning  ;  and  that  it  ia  to  be  under-  prohibited  every  one  from  eating  the  price  of 
stood  as  implyinf*  a  Sillim  asreement  \  a  dog,  in  order  to  restrain  men  from  a  fond- 
otherwise  what  need  for  the  stipulation  of  a  neas  for  dogs,  as  it  was  then  a  custom  to  keep 
period  ?— It  would  therefore  appear  that  in  .  dogs  for  breed,  and  to  suffer  them  to  sleep 
such  a  cose  it  amounts  to  a  Sillim.  on  the  same  carpet.    But  when  this  custom 

Kkflt, — The  stipulation  of  a  period,  as  in  |  fell  into  disuse,  and  men  abstained  from  a 
the  first  case,  is  nut  a  convincing  argument '  fondness  for  doga,  the  prophet  ordained  the 
that  the  word  I&tsina  is  not  to  be  tedien  in  sale  of  them,  with  respect  to  the  assertion 
its  literal  sense,  but  ought  to  be  understood  i  of  Shafei,  that  dogs  are  actual  filth,  it  is  not 
as  implyinjr  an  agreement  of  Sillim ;  because  admitted  ;  but  admitting  thia,  still  it  follows 
the  btipulalion  of  a  period  may  be  supposed  Uiat  the  eating,  and  not  the  selling  of  them 
to  have  been  made  with  a  view  to  expedition,   is  unlawful. 

— and  it  may  be  supppsed  that  the  object  of  i  His  not  laa/al  to  sell  wine  or  pork. — Thb 
the  betpeaker,  in  fixing  a  period,  was  to  |  sole  of  wine  or  pork  is  not  lawful ;  because, 
prevent  delays  :  in  opposition  to  the  case  of  in  the  same  manner  as  the  prophet  has  pro- 
things  not  authorized  by  custom,  for  there  a  I  hibited  the  eating-  or  drinking  of  theae,  so 
contract  for  a  supply  of  workmanship,  as  <  also  has  he  prohioiled  the  sale  of  them,  or 
being  invalid,  is  construed  to  mean  atjillim  the  eating  of  the  price  of  them^ ;  and  also, 
sale,  which  is  lawful.  ,  because   these  are  not  substantial  properly 

The  reasoning  of  Haneefa  is  that,  when  s  i  with  regard  to   Mussulmans,   as    baa  been 
period  is  stipulated,  it  fixes  the  subject  of  before  frequently  explained. 
th6  sale  to  be  a  debt,  beoanae  periods  are  not  |      Bulas  with  respect  to  Zimmtts  in  sale. — 
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/iiiHEE.1,  in  purchase  and  Bale,ara  the  same  I  the  declaratioD  or  Rtipnlation  ia  of  no  ao- 

as  Musaiilmaas  ; — because   the  prophet  haa   iiount. 

said  "lie  regardful  of  Zimmbeb,  for  they  i  A  female  slare  may  be  conlradfd  in 
are  entitled  to  the  same  rightB,  and  subject  marriage  by  the  purchaser  without  his  taking 
to  the  game  rules  with  MtrssPLMANH  '." — and  /wsseagron  of  her. — If  a  person,  having-  pnr- 
also,  because,  beinj?  under  the  same  neccssi-  iih:t>ed  afouiale  slave,  make  hei  over  in  mar- 
ties,  in  the  transaction  of  their  conoeme,  as  riage  to  another  before  seisin,  and  that  other 
Hussulmans,  they  stand  in  need  of  the  same  iioQAhit  with  her,  such  marriage  is  lawful,  as 
immunilies.  They  are  therefore  the  same  as  haviog  been  concluded  in  virtue  of  the 
Mussulmans,  with  respect  to  purchase  and    nuthority  of   the   proprietor;-        '   '' 


[1  pork,  which  is  lawful  to  them,  as    however,   the  husband   should   aot  cohabit 
01  vine,  by  them,  is  considered  in    with   her,   the  marriage    does  not,   in  that 

le  liicht  with  that  of  the  crude  juice  case,  determine  the  seisin  acoording  to  a 
1  the  favourable  construction  of  the  law. — 
I  equivalent  to  that  of  .  Analogy,  indeed,  would  anggett  that  tJie 
the  floah  of  a  goat  by  Muaaulmans  ;  because  purchaser  becomes  seised  of  the  slave  on  the 
these  things  aro  lawful  in  their  belief,  and  we  instant  of  the  marrias^-ooD tract,  ainoe,  in 
are  commanded  to  suffer  them  to  pursue  oonsequence  thereof,  the  right  of  property 
their  own  tenets.  Moreover,  Omar  com-  '  aver  the  slave  is  rendered  Tirtually  detec- 
manded  his  agents  to  empower  the  Zimmees  tive  ; — it  would  therefore  follow  tLat  the 
to  sell  wine,  taking  from  them  a  tenth  part  seiaiu  becomes  established  as  an  effect  of  the 
of  the  price :  a  proof  that  the  sale  of  wine  ia  I  contract,  in  the  same  manner  aa  in  the  case 
lawful  araonjt  them.  ^  '  of  an  actual  detect  occasioned  by  any  act  of 

A  person  inciting  another  to  lell  hii  pro-  a.  purchaser. — The  reason  for  a  more  favour- 
perty  to  a  third  per»oii,  by  oj^ering  an  atUi- '  able  conatruction,  on  this  oooaaion,  ia  that 
tion  over  and  abor-e  the  price,  m  responsible  any  act  by  which  an  actual  defect  is  occa- 
for  such  addition :  bat  not  unless  this  addition  sioned  infers  an  exertion  of  power  over  the 
be  expressed  as  forming  a  part  of  the  price,  j  subject,  which  oonHeqnently  eitablished  a 
—If  a  person  any  to  another,  "sell  your  i  seisinof  the  subject:  butanoctwhioh merely 
slave  to  a  particular  person  for  one  thousand  induces  a  virtWLl  defect  does  not  admit  of 
dirms,  on  condition  tuat  I  be  responsible  to  ,  this  inference,  so  as  to  establish  aeisiii. 
you  for  five  hundred  dirms  of  the  price,  in-  I  Case  of  the  purchaser  ditappearimf,  without 
dependent  of  the  one  thousand  dirms,"  and  |  taking  possession  of  hii  jnirekMe.  or  payiitg 
the  said  person  act  accordingly,  it  ia  valid,  '  fAe  price.— If  a  person,  having  ^nrehased  a 
and  he  is  entitled  to  one  thousand  dirms  slave,  should  aflerwardaabsenthuaBelfvith- 
from  the  purchaser,  and  to  five  hundred  out  taking  possession,  or  paying  the  price, 
dirms  from  the  security ;  whereas,  if  he  were  and  the  seller  prove  by  witnesaea  that  he  had 
simply  to  say,  "  1  will  be  responsible  for  five  .  sold  the  slave  to  the  absentee,  is  tllftt  case, 
hundred  dirms,"  without  mentioning  the  provided  the  place  of  his  retirement  be 
words  "  of  the  price,"  the  seller  is,  in  thai  |  known  and  ascertained,  the  slave  oamiot  be 
case,  entitled  only  to  the  one  thousand  dirms  re-sold  on  account  of  the  exigencies  of  the 
from  the  purchaser,  and  baa  no  claim  on  the  seller,  for  these  may  be  otherwise  ansirered, 
surety.- — The  reason  of  this  is,  that  an  in-  and  such  sale  would  destroy  tiie  right  of  the 
creese  in  the  price,  or  in  the  wares,  is  lawful,  first  purchaser : — but  if  the  absentee's  place 
aocordin^  to  all  our  doctors,  and  is  joined  to  of  retirement  bo  not  known,  the  alave  may 
the  original  contract  (as  has  been  already  be  re-sold,  and  the  debt  of  the  porohaser  Id 
explained),  being  only  an  alteration  of  the  the  seUer  paid  by  meansof  the  price ;  for  the 
contract  from  one  lawful  quality  to  another  seller  has  proved,  by  witnesses,  that  the 
lawful  quality ;— and  as  it  is  lawful  for  the  slave  is  the  property  of  the  pnrohaaer,  and 
purchaser  to  make  an  alteration  in  the  price,  that  he  has  a  claim  npon  him  ;  and  coose- 
althou^h  be  he  no  gainer  in  other  respects  by  quentiy,  when  the  place  of  retirement  of  the 
it  (as  }f  he  should  increase  the  prioe,  not-  I  purchaser  is  uuknovrn,  it  is  incumbent  on  the 
witnstanding  it  be  adequate  to  the  value  ol  magistrate  to  direct  the  slave  to  be  sold  for 
the  goods  before  the  increase),  so  also  it  is  the  satisfaction  of  the  seller,  which  conld 
lawful  for  a  straniier  to  lay  himself  under  an  not  otherwise  be  obtained ; — in  the  some 
obligation  for  on  increase  of  price,  although  manner  as  where  a  pawner  dies  before  havinr 
he  nave  no  advantage  in  other  respects  ;—  j  released  his  pledge,  in  which  case  it  ia  sold 
in  the  same  manner  as  the  consideration  foi  ;  for  the  discharge  of  his  debt  to  the  pawn- 
Khuota  becomes  incumbent  upon  a  wife  in  '  holder. — It  is  otherwise  where  the  purchuer 
virtue  of  her  assent  to  the  Khoola,  although  I  disappears  after  seisin,  for  in  this  oaae  the 
she  receive  nothing  in  exchange,  for  woman  slave  cannot  be  sold  to  answer  tiie  right  of 
ia  originally  free,  and  the  procurement  of  a  the  seller,  since  his  right  is  not  partioolarly 
divorce  adds  nothing-  to  her  original  free-  connected  with  the  slave,  as  he,  in  anch  a 
dom.  It  is  esaential,  therefore,  to  the  circumstance,  stands  in  the  same  pr«diG«- 
validity  of  the  seller's  claim  upon  this  me nt  with  the  other  creditors. — It  ia  to  be 
ptrson,  that  the  increase  be  opposed  to  the  observed  that,  in  case  of  the  slave  being  sold 
goods  by  the  specification  of  the  words  "  of  on  account  of  the  soUer,  if  anything  remain 
the  ptioe  j"  and  if  these  words  be  omitted,  |  after  the  discharge  of  Ms  chiim  by  measH  of 


Book  XVT.—Chap.  XI.] 


SALE. 


311 


the  price,  the  seller  must  keep  such  remain- 
der m  behalf  of  the  purchaser,  to  whom  it  is 
due  as  an  exchange  for  his  property: — but 
if  the  price  should  not  suffice  to  answer  his 
claim,  ne  is  in  that  case  entitled  afterwards 
to  the  remainder  from  the  purchaser. 

Or  of  one  of  two  purchasers  disappearing 
under  the  same  circumstance. — Supposing 
there  be  two  purdiasers,  and  only  one  of 
them  disappear,  the  one  that  is  present  is 
entitled  to  pay  the  whole  of  the  price  of  the 
slave,  and  to  take  complete  possession  of 
him ;  and  if,  in  this  case,  the  other  pur- 
chaser afterward  appear,  he  is  not  entitled 
to  receive  his  share  until  he  shall  have  paid 
to  his  partner  the  price  of  it.  This  is  the 
adjudication  of  Haneefa  and  Mohammed. 
Aboo  Yooeaf  has  said  that,  if  the  present 

Eurchaser  pay  the  whole  of  the  price,  still 
e  is  only  entitled  to  take  possession  of  his 
own  share,  and  that,  as  the  payment  of  the 
debt  of  the  absentee  was  a  gratuitous  and 
unsolicited  act  in  his  favour,  he  is  not  en- 
titled to  receive  it  from  hini,  since  he  paid 
it  without  his  authority.  Besides,  as  the 
present  purchaBcr  is,  as  it  were,  a  stranger 
with  respect  to  the  absentee,  he  is  not  en- 
titled to  take  possession  of  his  share.  The 
reasoning  of  Uaneefa  is  that  the  present 
purchaser,  in  makins:  pajrment  on  behalf 
of  tiie  absentee,  acted  nom  necessity,  and 
not  from  choice  ;  because  it  was  not  other- 
wise possible  for  him  to  enjoy  his  own 
share,  since,  having  purchased  the  slave 
jointly  with  the  other  by  one  contract,  it 
was  impossible  for  him  to  detain  him  in  his 
possession  whilst  there  existed  the  claim  of 
another  with  respect  to  part  of  him.  Now 
whosoever  pays  the  debt  of  another  from 
necessity  is  entitled  to  repayment,  notwith- 
standing his  having  acted  without  authorit]r ; 
as  in  the  case  of  the  loan  of  a  pledge ;  for  if 
a  person  lend  to  another  something  in  order 
that  he  may  pled^  it,  and  that  other  having 

? hedged  it  accordingly,  the  lender  afterwards, 
rom  a  necessary  want  of  the  said  thing,  re- 
deem it  from  the  pawnee,  he  is,  in  such  case, 
entitled  to  repayment  from  the  borrower, 
although  he  have  redeemed  the  pledge  with- 
out authority  from  him.— Since,  therefore, 
the  present  purchaser,  in  the  case  in  ques- 
tion, has  a  right  to  reoayment  from  the 
absentee,  it  follows  that  he  has  also  a  right 
to  detain  in  his  possession  the  share  of  thQ 
absentee  until  he  receive  payment  of  the 
sum  due  to  him  ;  in  the  same  manner  as  an 
agent  for  purchase,  who  pays  from  his  own 
property  toe  price  of  the  goods  purchased 
on  Dehalf  of  his  constituent,  is  entitled  to 
retain  possession  of  them  until  he  receive 
payment  of  the  price  from  his  constituent. 

Case  of  qold  and  silver  being  indefinitely 
mentioned  tn  the  offer  of  a  price, — If  a  per- 
son purchase  a  female  slave  in  exchange  for 
one  thousand  miskais  of  gold  and  silver, — 
saying,  '*  I  purchase  this  slave  for  one  thou- 
sand miskais  of  srold  and  silver,"  in  that 
case  it  is  incumbent  on  him  to  pay  five 
hundred  miskais  of  gold,  and  five  hundred 


miskais  of  silver ;  for  the  reference  of  the 
miskal  to  the  gold  and  silver  having  been 
in  an  equal  degree  applicable  to  each,  an 
equal  proportion  in  the  payment  is  of  con- 
sequence incumbent. — If,  on  t^e  other  hand, 
the  purchaser  should  say,  '*  I  have  purchasea 
this  slave  in  exchange  for  one  tiiousand  of 
^old  and  silver^"  in  this  case  he  must  pay 
hve  hundred  miskais  of  gold,  and  five  hun- 
dred dirms  of  silver  (of  the  septimal  weight) ; 
for  the  term  one  thousand  miving  been  re- 
ferred to  the  gold  and  silver  in  a  general 
manner,  it  is  therefore  construed  to  apply 
to  the  weight  in  common  use  with  respect 
to  each  in  particular. 

27ie  receipt  of  base  money  instead  of  good 
money  ^  if  it  be  lost  or  expended,  is  a  complete 
discharge.— If  a  person  indebted  to  another 
in  the  amount  of  ten  dirms  of  a  jg^ood  sort, 
afterwards  pay  him  this  amount  m  an  infe- 
rior species,  and  the  other,  being  ignorant  of 
this  circumstance,  receive  them,  and  after- 
wards expend  them,  or  lose  them,  in  this 
case  the  debt  is  completely  discharged,  and 
the  creditor  is  not  entitlea  to  any  compen- 
sation for  the  difierenoe  of  Quality  .—This 
is  according  to  Haneefa  and  Mohammed. — 
Aboo  Yoosaf  has  said,  that  in  this  case  the 
creditor  is  entitled  to  return  to  the  debtor  a 
tantamount  of  dirms  of  the  sort  he  leceived, 
and  to  demand  from  him  ten  dirms  of  a  su- 
perior sort,  to  which  he  has  a  right ;  because, 
m  the  same  manner  as  his  right  relates  to 
the  substance  of  the  dirms,  so  also  is  it  estab- 
lished in  the  quality.   A  conservation  of  each 
right  is  therefore  indispensable :  but  as  the 
conservation  of  the  second  right,  by  means 
of  an  allowance  in  exchange  for  the  difife- 
rence   of  quality,   is   impracticable    (since 
quality  in  homogeneous   articles  is  of  no 
relative  value),  this  mode  must  necessarily  < 
be  adopted.  ^  The  reasoniDg  of  Haneefa  and 
Mohammed  is,  that  the  bad  dirms  are  of  the 
same  species  with  the  good ;  and  that  after 
the  receipt  and  expenditure,  or  destruction 
of  them,  the  debt  is  discharged  ;  because  the 
claim  which  remains  relates  to  quality,  and 
this  is  impossible  to  satisfy  by  the  granting 
of  a  compensation,  inasmuch  as  quality  in 
itself  bears  no  value. 

Articles  of  a  neutral  nature  do  not  become 
property  but  by  actual  seisin, — If  a  bird  in- 
cubate its  eggs  in  the  land  of  a  particular 
Serson,  the  right  of  property  over  the  brood 
oes  not,  in  virtue  of  such  incubation,  vest 
in  the  proprietor  of  the  ground ;  on  the  con- 
trary, they  remain  free  to  the  person  who 
shall  first  seize  them. — The  law  is  also  the 
same  with  respect  to  eggs  which  a  bird  lays 
upon  any  particular  ground.— So  also,  if  a 
deer  should  sleep  for  a  night  in  a  field,  it 
does  not  by  that  act  become  the  property  of 
the  proprietor  of  that  field ;  on  the  contrary, 
it  remains  free  to  whomsoever  it  may  be 
caught  by.  The  reason  of  this  is,  that  both 
the  young  ones  and  the  deer  are  considered 
in  the  nature  of  gtane,  and  as  such  are  free 
to  the  person  who  catches  them,  although  no 
stratagem  be  used  for  that  purpose ; — and  the 
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same,  also,  of  eggs ;  whenoe,  if  a  Mohrim 
should  either  break  or  broil  them,  he  is  sub- 
ject to  make  expiation. — Moreover,  the  pro- 
prietor did  not  purposely  prepare  his  land 
that  the  bird  should  lay  or  incubate  her  eggs, 
or  that  the  deer  should  sleep  upon  it. — It 
is  therefore  the  same  as  if  a  person  should 
spread  out  his  net  for  the  purpose  of  drying 
it,  in  which  case,  if  any  game  should  fall 
into  it,  it  would  not  become  immediately  the 
property  of  the  proprietor  of  the  net,  but 
would  continue  neural  until  some  one  seize 
it ; — or,  as  if  game  should  come  into  a  house, 
in  which  case  it  does  not  become  the  imme- 
diate pronerty  of  the  proprietor  of  the  house ; 
— or,  as  it  a  person,  scattering  sugar  or  dirms 
(for   instance)    among   the   people,  should 
chance  to  throw  these  into  the  clothes  of 
some  one ;  in  which  case  the  property  does 
not  immediately  vest  in  that  person,  until 
he  wrap  it  up  or  prepare  to  seize  it. — It  is 
otherwise  with  resi>eot  to  hone^,  for   the 
property  of  it  vests  in  the  proprietor  of  the 
ffround  in  which  it  is  gatnered  together; 
because  honev  is  considered  as  the  produce 
of  the  ground,  and  hence  the  proprietor  of 
the  ground  obtains  a  property  in  it  as  a  de- 
pendant of  the  soil,  in  the  same  manner  as 
in  the  trees  which  grow  in  his  land,  or  in 
water  which  flows  through  it. 
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Definition  of  Sir/  «a/c.— Beeya  Sirf 
means  a  pure  sale,  of  which  the  articles 
opposed  in  exchange  to  each  other  are  both 
*  representatives  of  price.  This  is  termed 
Sirf,  because  Sirf  means  a  removal,  and  in 
tiiis  mode  of  sale  it  is  necessary  to  remove 
the  articles  opposed  to  each  other  in  exchange 
from  the  hands  of  each  of  the  parties^  re- 
spectively, into  those  of  the  other.  Sirf  also 
means  a  superiority ;  and  in  this  kind  of 
sale  a  superiority  is  the  only  object ;  that  is, 
a  superiority  oi  quality,  fashion,  or  work- 
manship ;  for  gold  or  silver  being,  with  re- 
spect to  their  substance,  of  no  use,  are  only 
desirable  from  such  superiority. 

The  articlea  opposed  must  be  exactly/  eaual 
injpoint  of  weight:  hut  may  differ  in  quality. 
— The  sale  of  gold  for  gold,  or  silver  for 
silver,  is  permitted  only  when  they  are  ex- 
actly equal  in  point  of  weight :  but  the  one 
may  be  of  a  superior  quality  to  the  other ;  or 
the  one  may  be  bullion,  and  the  other  may  be 
wrought ;  because  the  prophet  has  said  *'  Sell 
GOLD  for  GOLD,  from  hand  to  hand,  at  an 
equal  rate  according  to  weight ;  for  any  ine- 
quality in  point  of  weight  is  usmaT."  And 
he  has  also  declared  '*the  goodness  and 
BADNESS  of  the  oualit^  is  the  same  "  (as  has 
been  already  explainea  in  the  preceding  book 
treating  of  sale).  • 

The  exchange  must  take  place  upon  the 
spo^^-MuTaAL   seisin  is  an   indispensable  | 


requisite  in  a  Sirf  sale ; — that  is,  it  is  indis- 
pensable that  each  of  the  parties,  prior  to 
their  departure  from  the  meeting,  take  pos- 
session of  the  article  respectivelj  given  in 
exchange;  because  of  the  tradition  above 
quoted ;  and  also,  because  Omar  said  to  one 
of  the  parties  in  a  Sirf  sale,  "If  the  other 
party  require  leave  t»  go  to  his  house,  yet 
you  must  not  grant  it."';-Besides,  the  seisin 
of  one  of  the  parties  is  an  indispensable 
requisite,  lest  the  contract  prove  to  be  an 
exchange  of  a  debt  for  a  debt : — and  as  the 
seisin  of  one  of  the  parties  is  requisite,  it 
follows  that^  in  order  to  establi^ih  an  equality, 
the  seisin  of  the  other  is  also  requisite,  since 
usury  would  otherwise  be  induced.     In  a 
sale  of  this  nature,  moreover,  neither  subject 
has  a  priority  with  respect  to  the  other ;  and 
hence  a  mutual  seisin  is  requisite,  whether 
both  the  subjects  be  of  a  determinate  nature 
(as  in  the  sale  of  one  silver  vessel  for  another 
silver  vessel),  or  of  a  nature  not  determinate 
(as  in  the  sale  of  dirms  and  deenars  in  ex- 
change for  dirms  and  deenars),  or  one  of 
them  determinate  and  the  other  not  (as  in 
the  sale  of  a  silver  vessel  in  exchange  for 
diims  and  deenars);   because  the  tradition 
enjoining  a  mutual  seisin  is  absolute,  and 
makes  no  discrimination  of   these  circum- 
stances.— Besides,  although  a  silver  vessel 
be  determinate,  still  there  subsists  a  doubt 
with  respect  to  its  determination,  inasmuch 
as  silver  is  considered  in  its  nature  as  a 
representative  of  price ;  and,  in  a  case  of 
this  nature,  a  doubt  is  a  sufficient  cause  for 
the  necessity  of  seisin,  because  a  doubt,  in 
matters  relative  to  usury,  is  equivalent  to  a 
reality. — It  is  to  be  observed  that  what  is 
meant  by  mutual  seisin,  Ib  that  botJi  parties 
make  seisin  prior  to  their  separation;  whenoe 
if  the  parties  walk  aside  together,  or  sleep 
in  the  place  of  meeting,  or  become  insen- 
sible, the  Sirf  sale  is  not  thereby  rendered 
null,  because  Omar  has  said  '*  If  the  seller, 
in  a  SiKF  sale,  should  leap  from  the  top  of 
the  house,  do  you  IcEip  after  him." 

Gold  may  be  sold  for  silver ^  at  an  unequal 
rate,  provided  the  exchanae  take  place  upon 
the  spot. — The  sale  of  gold  in  exchange  for 
silver,  at  an  unequal  rate,  is  permitted,  be- 
cause these  articles  are  of  a  different  ^enus. 
Still,  however,  in  such  case,  mutual  seisin  is 
indispensable,  because  the  prophet  has  said, 
{'  The  sale  of  gold  for  silver  is  usury  unless 
it  be  from  hand  to  hand."  If,  therefore,  the 
parties  separate  before  both  or  one  of  them 
make  seisin,  the  sale  is  invaUd ;  and  hence 
it  is  not  lawful  to  stipulate  an  optional  con- 
dition, or  an  optional  period,  because  such 
stipulatons  are  preventive  of  mutual  seisin, 
which  is  an  indispensable  condition.  If, 
however,  a  Sirf  sale  be  contracted  with  an 
optional  condition,  and  the  condition  be 
afterwards  removed  previous  to  the  sepa- 
ration of  the  parties,  tne  Sirf  sale  is  in  tnat 
case  valid,  because  of  the  cause  of  its  inva- 
lidity being  destroyed  previous  to  its  com- 
plete establishment. 
No  act  can  he  performed  with  relation  to 
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the  return  until  it  he  received, — Airr  deed 
with  respect  to  the  return,  in  a  Sirf  sale, 
previoos  to  seisin  of  it,  is  unlawful.  If, 
therefore,  a  person,  having  sold  a  deenar  for 
ten  dirms,  should,  previous  to  the  seisin  of 
them,  purchase  a  piece  of  cloth  for  them,  in 
that  case  the  sale  of  the  cloth  is  invalid,  on 
this  principle,  that  the  seisin  of  the  ten 
dirms  was  absolutely  incumbent;  because 
otherwise  the  Sirf  sale  would  be  usurious ; 
and  as  God  has  prohibited  usury,  it  follows 
that  if  the  sale  of  the  cloth  were  licensed, 
an  absolute  commandment  of  God  would 
thereby  be  defeated. — It  is  related,  as  an 
opinion  of  Ziffer,  that  the  sale  of  the  cloth 
is  capable  of  being  rendered  valid ;  because 
dirms  being  undeterminate,  it  follows  that 
the  price  or  the  cloth  relates  to  ten  dirms  in 
an  absolute  manner,  and  not  to  the  ten  dirms 
of  the  Sirf  sale  in  a  specific  manner.  Our 
doctors  on  the  other  hand,  argue  that  price, 
in  a  Sirf  sale,  is  also  a  subject  of  the  sale ; 
because,  as  everv  sale  must  have  a  subject, 
and  as  the  articles,  in  a  Sirf  sale,  are  both 
representatives  of  price,  without  any  of 
them  having  a  preference  over  the  other,  it 
follows  that  either  of  them  is  the  subject ; 
and  the  sale  of  the  subject  previous  to  the 
seisin  is  unlawful. 

Objection. — ^The  consideration,  in  a  Sirf 
sale,  is  a  representative  of  price,  and  there- 
fore of  an  undeterminate  nature :  whence  it 
would  follow  that  it  cannot  be  considered  as 
the  subject,  since  the  subject  of  a  sale  is 
requirea  to  be  determinate. 

Keply. — ITie  subject  of  a  sale  is  not  re- 
quired to  be  determinate;  for,  in  a  Sillim 
sale,  the  thing  on  account  of  which  the  ad- 
vance is  made  is  the  subject  of  the  sale  ;  but 
still  it  is  undeterminate. 

Oold  may  be  sold  for  silver,  by  conjecture  ; 
hut  not  aola  for  aold^  nor  silver  for  silver. — 
The  sale  of  gold  for  silver,  by  conjecture,* 
is  lawful,  because  equality,  in  a  sale  of  this 
nature,  is  not  required. — It  is  unlawful, 
however,  to  sell  gold  for  gold,  or  silver  for 
silver,  by  conjecture,  because  in  such  sale 
there  is  a  suspicion  of  usury. 

In  the  sale  of  an  article  havina  any  gold 
or  silver  upon  it,  the  price  paid  dotcn  is  on- 
posed  to  the  gold  or  stiver, — If  a  person  sell, 
for  two  thousand  Miskals  of  silver,  a  female 
slave  whose  real  value  is  one  thousand  Mis- 
kals, and  on  whose  neck  there  is  a  collar  of 
silver  equivalent  to  one  thousand  Miskals  of 
silver,  and  the  purchaser  having  paid  a  thou- 
sand Miskals  of  silver,  ready  money,  the 
parties  then  separate  from  the  meeting,  such 
payment  is  considered  to  be  the  price  of  the 
coUar,  because  the  seisin  of  so  much  of  the 
price  of  the  whole  was  a  necessary  condition, 
as  the  sale  in  that  proportion  was  a  Sirf  sale ; 
and  hence  it  is  reasonable  to  conclude  that 
the  seller  paid  the  exact  amount  of  which 
he  knew  the  seisin  to  be  indispensibly  neces- 


•  That  is,  by  a  loose  undeterminate  esti- 
mate. 


sary.  In  the  same  manner,  also,  if  he  pur- 
che^  the  said  slave  with  the  collar,  for  two 
thousand  Miskals  of  silver,  of  which  one 
thousand  is  prompt  and  the  other  thousand 
postponed,  the  prompt  payment  is  considered 
as  the  price  of  the  collar,  because  the  stipu- 
lation of  payment  at  a  future  period  not 
being  lawful  in  a  Sirf  sale,  and  oeing  per- 
mitted in  the  sale  of  a  slave,  it  is  reasonable 
to  suppose  that  the  parties,  in  contracting 
the  sale,  and  stipulating  the  distant  period, 
intended  to  proceed  according  to  law. — If, 
also,  a  person  sell,  for  one  hundred  dirms,  a 
sword,  of  which  the  silver  ornaments  amount 
to  fifty  dirms,  and  the  purchaser  pay  imme- 
diately fifty  dirms  of  the  price  in  prompt 
payment,  such  sale  is  lawful,  and  the  pay- 
ment made  is  considered  to  be  for  the  price  of 
the  ornaments,  although  the  purchaser  may 
not  have  specified  this. — ^The  same  rule,  also, 
holds  if  the  purchaser  say  to  the  seller, 
**  Take  these  fifty  dirms  in  part  of  tie  price 
of  both"  (that  is,  of  the  ornaments  and 
sword),  because  two  things  are  sometimes 
mentioned  where  only  one  is  intended,  and 
this  supposition  is  here  adopted  from  the 
probability  of  it.  If,  however,  the  parties 
separate  without  a  mutual  seisin,  the  sale 
is  null  with  respect  to  the  silver  ornaments 
because  of  its  oeing  in  that  degree  a  Sirf 
sale,  to  the  validity  of  which  mutual  seisin 
is  essential : — or,  if  the  sword  be  so  framed 
as  not  to  adniit  a  separation  of  the  orna- 
ments without  sustaining  detriment,  the 
sale  of  it  is  in  this  case  also  null,  because 
so  situated  the  separate  sale  of  it  is  not 
permitted,  in  the  same  manner  as  it  is  not 
permitted  to  sell  the  beam  of  a  roof. — If,  on 
the  other  hand,  the  sword  admit  of  a  sepa- 
ration of  the  ornaments,  without  detriment, 
the  sale,  in  the  manner  above  mentioned,  is 
valid  with  respect  to  the  sword ;  but  with 
respect  to  the  ornament  it  is  null. — It  is  to 
be  observed  that  the  sale  of  a  sword  with 
silver  ornaments  in  exchange  for  airms  is 
lawful  only  where  the  silver  of  the  dirms 
exceeds  that  of  the  'ornaments ;  and  that,  if 
the  silver  of  the  dirms  be  either  barely  equal 
to,  or  less  than,  that  of  the  ornaments, — or, 
if  it  be  not  known  whether  it  be  more  or 
less,  the  sale  is  invalid.  The  reason  of  the 
invalidity  in  case  of  its  not  being  known 
whether  it  be  more  or  less  is,  that  the  proba- 
bility is  in  favour  of  its  being  invalid ;  since 
there  are  two  causes  of  invalidity,  namelv, 
equality  and  inferiority ;  whereas  there  is  only 
one  cause  of  validity,  Viz.,  superiority. 

In  the  purchase  of  plate,  if  the  parties 
separate  before  payment  of  tne  full  price, 
the  sale  is  valid  only  in  the  proportion  paid. 
— If  a  person,  having  sold  to  another  a  silver 
vessel,  should  receive  payment  in  part,  and 
both  parties  then  separate,  in  that  case  the 
sale  is  null  with  respect  to  the  amount  re- 
maining to  be  paid,  but  valid  in  the  amount 
taken  possession  of;  and  the  parties  have 
each  a  share  in  the  property  of  the  vessel ; — 
because  this  sale  is  Sirr,  or  pure,  with  regard 
to  the  whole  of  the  subject,  and  consequently 
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valid  in  that  decree  in  vhich  the  conditions 
of  a  pure  sale  have  been  observed,  and  in- 
valid in  the  decree  in  which  they  have  been 
omitted ;  for  the  invalidity,  in  this  case,  is 
not  essentia],  but  accidental,  iDasmuch  as  the 
sale  was  valid  in  its  formation,  and  after- 
wards, in  consequence  of  the  separation  of 
the  parties  after  the  receipt  of  a  part,  became 
invaJid  with  relation  to  part  of  the  subject ; 
and  hence  the  invalidity,  which  is  accidental, 
does  not  operate  upon  the  part  in  which  all 
the  conditions  of  the  sale  have  been  ob- 
served. 

Or^  if  it  be  discovered  to  be  in  part  the 

J  Property  qf  another^  the  purchaser  may  re- 
inquish  the  bargain, — If  a  person  sell  a 
silver  vessel  whicn  afterwards  ai)pear8  to  be 
in  part  the  property  of  another,  in  that  case 
the  purchaser  has  the  option  either  of  retain- 
ing a  right  of  property  m  the  remaining  part 
of  the  vessel,  or  of  cancelling  the  bargain 
entirely ;  because  partnership  in  a  vessel  is 
equivalent  to  a  blemish  in  it. 

Jiut  this  does  not  hold  tcith  respect  to  an 
ingot, — If  a  person  seU  an  ingot  of  silver, 
and  part  of  it  afterwards  apoears  to  be  the 
property  of  another,  the  purchaser  is  in  that 
case  constrained  to  take  the  remaining  part 
at  a  proportionate  price : — and  he  is  not 
allowed  an  option^  in  this  instance,  because 
the  division  of  an  ingot  of  silver  does  not  in 
any  shape  injure  it. 

Where  the  article,  on  each  side,  consists  of 
tico  species  of  money,  the  sale  at  an  unequal 
rate  ts  lawful, — The  sale  of  two  dirms  and 
one  deenar,  in  exchange  for  two  deenars  and 
one  dirm,  is  valid  ;  becaiise  in  this  case  the 
dirms  are  considered  as  opposed  to  the 
deenars;  and  as  thej  are  of  a  different 
genus,  an  inequality  in  the  proportion  is 
uierefore  admitted.  Shafei  and  Ziffer  main- 
tahi  that  this  sale  is  unlawful;  and  they 
have  disagreed  in  the  same  manner  with 
respect  to  theiegality  of  the  sale  of  one  Koor 
of  barley  and  one  Koor  of  wheat  in  exchange 
for  two  Eoors  of  wheat  and  two  Koors  of 
barley.  Their  reasoning  in  support  of  their 
opinion  is  that  the  sefier  ana  buyer  have 
opposed  one  total  to  another  total ;  and  this 
requires  that  every  separate  part  of  the  one 
be  opposed  to  every  separate  part  of  the 
other  (in  an  indefinite  and  not  a  definite 
manner) ; — now  in  the  opposing  of  each 
genus^  respectively,  to  a  different  genus,  a 
modification  is  induced  in  this  particular, 
which  is  not  lawful,  notwithstanding  such 
a  construction  of  the  sale  be  the  means  of 
rendering  it  valid. — In  the  same  manner 
as  where  a  person,  for  ten  dirms,  purchases 
a  silver  bracelet  weighing  ten  dirms,  and 
again,  for  other  ten  dirms,  purchases  a  i)iece 
of  cloth,  and  then  disposes  of  both  articles 
together,  by  a  Moorabihat  contract  (suppose) 
for  thirty  dirms,  in  which  case  the  Moorabihat 
sale  is  invalid,  although  it  be  possible,  by 
supposing  the  whole  of  the  profit  to  be  ex- 
acted on  the  cloth,  to  render  it  valid : — or, 
where  a  person  purchases  a  slave  for  one 
thousand  dirms,  and  previous  to  the  pay- 


ment of  tlie  prioe,  sells  him,  along  with 
another,  for  fifteen  hundred  dirms.  to  the 
person  m>m  whom  he  had  bought  tne  slave 
lor  one  thousand  dirms :  for  in  this  case  the 
sale  is  invalid  in  relation  to  the  slave  of  a 
thousand  dirms,  because  there  is  a  possibility 
that  the  other  slave  may  have  been  worth 
more  than  five  hundred  airms ;  and  suppos- 
ing this,  it  necessarily  follows  that  the  seller 
has  purchased  the  slave  for  a  smaller  price 
than  that  for  which  he  formerly  sold  him ; 
although  in  this  case  it  be  possible  to  render 
the  sale  valid  by  supposing  the  one  slave  to 
be  opposed  to  one  thousand  dirms,  in  a 
speciHc  manner,  and  the  other  to  five  hun- 
dred dirms,  so  as  to  remove  the  possibility  of 
the  seller  having  received  him  at  a  smaller 
price  than  that  for  which  he  had  sold  him  : 
— or,  where  a  seller,  having  exhibited  two 
slaves,  of  which  one  onhr  is  his  property, 
says  to  the  purchaser,  **  I  have  sold  to  you 
one  of  these  slaves,"  in  which  oase  the  sale 
is  invalid,  notwithstanding  it  be  x>ossible  to 
render  it  valid  by  supposing  that  the  seller 
meant  his  own  slave: — or,  where  a  i>er8on 
sells  a  dirm  and  a  piece  of  cloth  for  a  dirm 
and  a  piece  of  cloth,  and  both  parties  then 
separate  without  making  seisin,— in  which 
case  the  sale  is  invalid,  although  it  be  pos- 
sible to  render  it  valid  by  supposing  the 
dirms  on  each  side  to  have  been  opposed  to 
the  cloth  of  the  other :— for,  in  all  these 
cases,  although  there  be  a  possibility  of 
rendering  the  sales  valid,  still  they  remain 
invalid,  for  the  reason  already  alleged. 
Thb  arguments  of  our  doctors  are,  that  the 
opposition  of  a  total  to  a  total,  provided  it 
be  in  an  absolute  manner  (that  is,  without 
any  particular  specification),  admits  of  this 
supposition,  that  the  separate  parts  are  op- 
posed to  the  separate  parts ;— as  in  the  case 
of  an  homogeneous  sale,  for  instuioe,  such 
as  a  sale  of  two  dirms  for  two  dirms,  in 
which  the  unities  on  each  side  are  opposed 
to  those  on  the  other  respectively ;  wnenoe 
if  each  of  the  contracting  parties  respec- 
tively take  one  dirm,  and  they  then  separate 
from  the  meeting,  the  sale  is  valid  to  the 
amount  seised ;— whereas,  if  the    separate 

Earts  of  the  subject  of  the  sale,  instead  of 
eing  opposed  to  each  other  in  a  definite 
manner,  should  be  opposed  to  each  other  in 
an  indefinite  manner,  the  sale  in  the  amount 
seised  would  not  be  lawfiU,  sinoe  it  must 
necessarily  follow  that  the  amount  seised  by 
each  of  the  parties  would  stand  opposea, 
indefinitely,  to  what  was  seised  ana  what 
was  not  seised. — It  is  therefore  evident  that 
the  opposition  of  a  total  to  a  total  infers  the 
opposition  of  the  unities  respectiTely ;  and 
as  this,  to  give  validity  to  the  contract  in 
question,  must  be  in  a  definite  maimer,  it 
is  presumed  to  be  so,  in  order  that  the  con- 
tract may  be  valid. — With  respeot  to  what 
Ziffer  and  Shafei  urge,  that  "  a  modification 
is  induced  with  legard  to  the  requisites  of 
the  contract,"  we  reply,  that  a  modification 
is  induced  with  respect  to  the  quality  of  the 
contract,  but  not  with  respect  to  the  original 
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requisites  of  it,  becaiue  the  orifrinal  reani- 
site  of  the  contract  is  that  a  total  shall  be 
transferred  in  exchange  for  a  total,  and  this 
continues  unaltered. — Analogous  io  this  is  a 
case  where  a  person  sells  the  naif  of  a  slave, 
shared  in  an  equal  degree  between  him  and 
another ;  for  in  that  case  the  law  supposes 
the  sale  to  apply  to  his  own  share,  in  order 
to  its  Talidity.  The  cases  enumerated  by 
Ziffer  and  Shafei,  on  the  contrary,  are  not 
analogous  to  this  in  question. — ^The  first 
case  (namely,  that  of  a  Moorabihat  sale)  is 
not  analogous*  as  it  is  not  possible  to  suppose 
that  the  whole  of  the  profit  is  exacted  on 
the  doth,  for.  if  so,  the  sale  of  the  bracelet 
would  be  rendered  a  sale  of  friendship,  and 
hence  an  alteration  would  take  place  in  the 
essence  of  the  contract.  The  second  case, 
also,  is  not  analogous,  because  Hie  mode 
there  proposed  for  legalizing  the  sale  is  not 
determinate,  since  in  the  same  manner  as  it 
is  possible  to  construe  the  sum  opposed  to 
the  slaye^  to  be  one  thousand  dirms,  so  also 
is  it  possible  to^  construe  it  to  be  more  than 
one  thousand,  in  every  difierent  gradation, 
until  it  amount  to  one  thousand  four  hun- 
dred and  ninety-nine  dirms ;  in  opposition  to 
the  case  in  question,  where  the  mode  pro- 
posed is  determinate.  The  third  instance, 
also,  is  not  analogous,  because  the  force  of 
the  sale  there  rests  upon  an  indefinite  objecti 
which  is  incapable  of  being  the  subject  of 
sale  ;  and  as  indefinity  and  specification  are 
of  opposite  import,  it  is  impossible  to  con- 
strue the  sale  as  applicable  to  any  specific 
article.  In  the  last  instance,  on  the  other 
hand,  the  sale  is  originally  valid,  and  be- 
comes otherwise  from  an  accident,  namelv, 
the  separation  of  the  meeting:  but  the 
p^sent  question  relates  to  a  contract  in  its 
original  formation,  and  not  to  any  adventi- 
tious circumstances. 

And  9o  also,  where  the  article,  on  one  side, 
consists  of  a  certain  number  of  coins  of  one 
species,  and,  on  the  other,  of  an  equal  num- 
ber, of  two  species. — A  sale  of  eleven  dirms 
in  exchange  for  ten  dirms  and  one  deenar,  is 
valid ; — and  in  this  case  ten  dirms  are  con- 
sidered as  opposed  to  ten  dirms,  and  the  re- 
maining dirm  to  the  siu^le  deenar  ;  because 
in  a  sale  of  dirms  for  dirms  equality  is  in- 
dispensable, and  it  is  therefore  reasonable  to 
8uppK)se  that  such  was  the  intention  of  the 
parties;  and  with  respect  to  the  remaining 
part  of  the  sale,  namely,  the  opposition  of 
one  dirm  to  one  deenar,  equality  is  not  requi- 
site, as  they  are  not  homogeneous. 

A  deficiency  qf  value,  on  one  side,  in  paint 
of  weight,  may  he  made  up  hy  the  addition 
of  antf  other  article  of  proportionable  value, 
—  If,  m  a  sale  of  gold  for  gold,  or  silver  for 
silver,  the  subject,  on  one  part,  be  inferior 
in  point  of  weif^ht  to  the  other,  and  there 
be  joined  to  the  inferior  something  equal  in 
value  to  the  deficiency  arising  from  the 
difierence  of  weight,  in  this  case  the  sale  is 
valid,  without  being  abominable.  If,  on  the 
other  hand,  tiie  value  of  the  thing  so  added 
be  not  equal  to  the  difference,  stul  the  sale 


is  valid,  but  abominable.  But  if,  on  the 
contrary,  the  additional  thing  bear  no  value 
(such  as  dust,  for  instance),  the  sale  is  not 
valid,  because  of  its  being  usurious,  inas- 
much as  nothing  is  opposed  to  the  difference 
of  the  weight. 

A  debt  may  he  commuted  in  the  course  of 
a  Sirf  sale, — Ip  a  person,  indebted  to  an- 
other to  the  amount  of  ten  dirms,  sell  to  his 
creditor  one  deenar  for  ten  dirms,  and  having 
delivered  the  dcjnar  to  him,  the  parties  then 
commute  the  ten  dirms  which  they  recipro- 
cally owe  to  each  other,  it  is  lawful.  This 
case,  however,  supposes  the  sale  of  the 
deenar  to  relate  to  ten  dirms  in  an  absolute 
manner,  and  not  to  the  debt. 

One  pure  and  two  base  dirms  may  he  sold 
for  two  base  and  one  pure, — Thb  sale  of  one 
pure  dirm  and  two  base  ones  in  exchange 
for  two  pure  dirms  and  one  base  one,  is  law- 
tnl. — By  a  base  dirm  is  to  be  understood, 
such  as  passes  amongst  merchants,  but  is 
rejected  at  the  public  treasury. — The  reason 
of  the  legality,  in  this  instance,  is  that  an 
equality  according  to  weight  is  established, 
and  the  quality  of  purity  is  of  no  account. 

Description  of,  and  rules  respecting,  base 
coinage, — Dirms  in  which  the  silver  is  pre- 
dominant are  considered  as  silver,  and 
deenars  in  which  the  gold  is  predominant 
are  considered  as  gold  ;  and  a  difference  in 
the  proportion  with  respect  to  them  in  a  sale 
is  consequently  unlawful,  in  the  same  man- 
ner as  in  the  case  of  pure  dirms  or  deenars. 
Hence  it  is  unlawful  either  to  sell  base 
money  in  exchange  for  pure,  or  base  in  ex- 
change for  base,  unless  upon  a  footing  oi 
equality  in  re^rd  to  weip:ht. — In  the  same 
manner,  also,  it  is  unlawful  to  borrow  base 
money  except  according  to  weight :  for 
dirms  and  deenars,  in  common,  are  not  free 
from  a  mixture  of  base  metal ;  because  gold 
and  silver  do  not  receive  the  impression  well 
without  a  mixture  of  it,  and  it  is  sometimes 
innate  in  them. 

If,  however,  in  dirms  and  deenars,  the 
base  metal  predominate,  they  are  not,  in 
efiect,  dirms  and  deenars,  because  the  law 
adverts  to  the  predominancy.  Hence  if  a 
person  should  purchase  pure  eilver  in  ex- 
change for  dirms  of  that  nature,  the  law  is 
the  same  as  has  been  already  stated  in  the 
case  of  a  sword  with  silver  ornaments.  It 
is  lawful,  moreover,  to  sell  dirms  and  dee- 
nars of  this  nature  in  exchange  for  others 
of  the  same  kind,  at  an  unequal  proportion  ; 
for  as  these  consist  of  two  different  materials 
(namely,  gold  and  base  metal,  or  silver  and 
base  metal),  one  genus  may  therefore  be 
opposed  to  another. — This,  however,  is  never- 
theless a  Sirf  sale,  because  of  there  bein^  an 
opposition  of  gold  or  silver  on  each  side ; 
and  hence  mutual  seisin  in  the  meeting  is 
necessary  :  and  in  the  same  manner  as  seisin 
of  the  silver  or  gold  is  necessary  in  the 
meeting,  so  also  is  that  of  the  base  metal, 
because  a  separation  cannot  be  effected  with- 
out detriment. — The  compiler  of  the  Hedaya 
observes,  that  the  modem  lawyers  of  his 
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country  *  do  not  pass  decrees  agreeably  to 
this  doctrine ;  for  as  base  money  is  tnere 
much  in  use,  it  follows  that  if  the  sale  of  it 
at  an  unequal  proportion  were  permitted, 
the  door  of  usury  would  thereby  be  opened. 

With  respect  to  money  in  wmch  the  base 
metal  predominates,  it  is  to  be  remarked 
that,  if  it  pass  current  by  weight,  purchase, 
sale,  and  loans  are  transacted  m  it  by 
weight.  If,  on  the  other  hand,  it  pass  cur- 
rent by  tale,  all  matters  are  transacted  in  it 
by  tale. — If,  however,  both  modes  prevail, 
it  is  in  that  case  permitted  to  follow  either ; 
for  custom  is  decisive  with  respect  to  mat- 
ters of  this  kind,  provided  tney  be  not 
otherwise  determined  by  the  ordinances  of 
the  LA.W. — It  is  also  to  be  observed,  that 
money  of  this  kind,  whilst  it  continues  in 
use,  18  a  representative  of  price,  and  is 
therefore  incapable  of  being  rendered  deter- 
minate :  but  if  it  should  not  be  in  use,  it  is 
considered  as  other  wares  or  articles  of  mer- 
chandize, and  is  therefore  capable  of  being 
rendered  determinate. 

If  dirms  be  adulterated  to  such  a  degree 
as  to  pass  current  with  some,  but  not  with 
others,  they  are  eauivalent  to  Zeyf  or  base 
dirms.  Hence,  ii  a  person  enter  into  a 
contract  for  something  in  exchange  for  a 
hundred  specitio  dirms  of  this  description, 
the  contract  does  not  relate  to  those  specific 
dirms  in  particular,  but  to  a  similar  amount 
of  base  dirms,  provided  the  seller  were 
aware  of  the  circumstance ;— but  if  otherwise, 
it  relates  to  a  similar  number  of  pure  dirms ; 
— because  in  the  first  case  the  assent  of  the 
seUerto  receive  the  base  species  is  established 
by  his  knowledge  of  the  baseness, — whereas 
in  the  second  case  his  assent  is  unestablished 
because  of  his  ignorance  of  the  bajseness. 

A  sale  for  base  dirms  is  null,  if  tliey  lose 
their  currency  before  the  period  of  paytnent 
—Ik  a  person  purchase  wares  in  exchange 
for  base  dirms,  and,  previous  to  the  payment 
of  them,  they  shoula  fall  into  general  dis- 
use, in  that  case  the  sale,  according  to 
Haneefa,  is  null.  Aboo  Yoosaf  maintains 
that  it  is  incumbent  on  the  purchaser  to  pay 
the  value  which  these  dirms  bore  on  the  dar 
of  sale.  Mohammed,  on  the  other  hand, 
alleges  that  it  is  incumbent  on  him  to  pay 
the  value  which  they  bore  on  the  last  day  of 
their  currency.  The  arguments  of  the  two 
disciples  are  that  the  contract  in  itself  is 
valid ;  but  the  delivery  of  the  dirms  becomes 
impracticable  from  the  disuse  of  them ;  a 
circumstance^  however,  which  does  not  in- 
duce invalidity ;— any  more  than  where  a 
person  purchases  an  article  for  fresh  dates, 
and  the  season  for  those  passes  away ; — in 
which  case  the  sale  is  not  invalid ;  and  so 
also  in  the  case  in  question. — As,  therefore, 
the  contract  is  not  invalid,  but  still  endures, 
it  follows  that>  according  to  Aboo  Yoosaf, 
the  value  the  dirms  bore  at  the  time  of  the 
sale  is  due,  because  from  that  period  respon- 
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sibility  for  them  takes  place ;  in  the  same 
manner  as  in  a  case  ot  usurpation ; — and 
that,  according  to  Mohammed  (on  the  other 
hand)  the  value  they  bore  on  the  last  day  of 
their  currency  is  due,  since  at  that  period 
the  right  of  the  seller  shifted  from  them  to 
their  value. — The  argument  of  Haneefa  is, 
that  the  price  is  destroyed  by  the  disuse; 
for  money  is  the  representative  of  price 
solely  from  custom,  and  hence  this  property 
is  annulled  from  disuse.  The  sale,  there- 
fore, remains  without  any  price  being  in- 
volved in  it,  and  is  consequently  null ;  and 
as  the  sale  is  null,  it  is  of  course  incumbent 
on  the  purchaser  to  restore  the  goods  to  the 
seller,  provided  they  be  extant;  or,  if  other- 
wise, the  value  which  they  bore  on  the  day 
he  obtained  possession  of  them ;  in  the  same 
manner  as  in  an  invalid  sale. 

Rules  with  respect  \to  copper  coinage, — A 
SALE  in  exchange  for  Faloos  is  valid,  because 
they  are  considered  as  durable  property.  If, 
therefore,  the  Faloos  pass  in  currency,  the 
sale  is  lawful,  althougn  they  may  not  have 
been  specified, — because  Faloos  are,  from 
custom,  representatives  of  price,  and  oonse- 

?uently  stand  not  in  needT  of  specification, 
f,  however,  they  should  not  pass  in  cur- 
rency, it  is  in  that  case  requisite  that  they 
be  particularly  specified,  in  the  same  manner 
as  other  articles  of  merchandize. 

If  a  person  purchase  wares  for  Faloos, 
which  at  that  time  passed  in  currency,  but 
which  previous  to  the  payment  of  them  fall 
into  disuse,  the  sale  is  in  that  case  null, 
according  to  Haneefa:  contrary,  however, 
to  the  opinion  of  the  two  disciples. — ^The 
difference  of  opinion  upon  this  point  is 
analogous  to  wnat  has  been  idready  men- 
tioned in  treating  of  dirms  in  which  the 
alloy  is  predominant. 

If  a  person  borrow  Faloos,  and  their 
currency  should  afterwards  cease,  then,  ac- 
cording to  Haneefa^  the  borrower  must  make 
repayment  in  similars ;  *  because  Karz  [a 
loan  of  money]  is  equivalent  to  Areeat  [a 
loan  of  substance],  and  therefore  requires 
the  restoration  of  the  actual  article  with 
respect  to  its  nature;  that  is,  its  value. — The 
property  of  representing  price,  moreover,  is 
merely  an  adventitious  propeity,  in  copper 
coin,  to  which  no  regard  is  had  in  the  bor- 
rowing of  them ;  on  the  contrary,  they  are 
borrowed  on  the  principle  of  Uieir  being 
similars ;  and  this  quality  they  retain  after 
the  disuse  of  them  as  money,  whence  it  is 
that  a  loan  in  them  is  v^id  after  they  have 
lost  their  currency. — According  to  tne  two 
disciples,  on  the  contrary,  the  borrower  must 
in  this  case  pay  to  the  lender  the  value  of 
the  Faloos ;  for  their  quality  of  representa- 
tion of  price  being  annulled  by  the  disuse, 


•  By  similars  is  always  understood  any 
articles  compensable  by  an  equal  number  of 
the  same  description,  such  as  eggs  for  efCg^, 
Faloos  for  Faloos,  &o.  It  is  treated  of  at 
large  in  yarious  other  parts  of  the  work. 
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it  ia  therefoK  impraoticable  for  the  borrower 
to  restore  them  with  the  qualities  they  pos- 
sessed when  he  receiTed  thetn ;  and  nenoe, 
Hs  the  pajxaent  of  eirailars  would  be  un 
injur]',  it  ii  required  that  he  pny  thu  value : 
in  the  same  manner  as  holds  \v>i(;rc  s  person 
borrows  any  articles  of  which  the  unities 
are  BimDar,  and  the  whole  ffitjus  of  whiub 
afterwards  becomes  eitinct.  AccordinK  to 
Aboo  Yoosaf,  their  value  mast  be  fixed  Irom 
the  day  of  seisin ;  and  aocordinp  to  Mohum- 
med,  from  the  last  day  of  their  currency, 
io  conformity  with  what  hue  been  already 
explained.  This  difference  of  opinion  origi- 
nates in  a  differenoe  of  dootrint-  rcapectinp  a 
case  where  a  person  usurps  an  nrtide  of  the 
class  of  similars,  and  of  whiib  the  similars 
afterwards  become  extinct,*  when,  according 
to  Aboo  Yoosaf,  the  usurper  ia  responsible 
for  the  value  the  article  bore  fin  the  day  of 
usurpation  i  and.  according  to  Mohammed, 
for  tne  value  it  bore  on  the  last  day  of  its 
existence.  It  is  to  be  observed,  that  the 
opinion  of  Mohammed  is  tuiinded  upon 
tenderness  to  mankind,  and  tluit  of  Aboo 
Yoosaf  on  couveniency. 

It  is  lawful  for  a  person  tii  purchase  any 
thing  in  exchange  forahatfdirm  of  Faloos;t 
and  in  this  case  he  is  reqniri-d  to  pay  the 
number  of  Faloos  adequate  \o  the  price  of 
half  a  dirm.  In  the  same  manner,  it  is 
lawful  to  purchase  any  tbinr  ior  the  Faloos 
of  a  danik  {  of  silver^  or  a  Kcrat  i  of  silver. 
In  all  these  cases,  Ziffer  ia  of  opinion  that 
the  bargain  is  imlawful,  because  Faloos 
being  an  article  of  tale,  estinmtod  b^  num- 
ber and  not  by  their  relation  to  dinns  or 
daniks,  a  specification  of  the  number  ought 
therefore  to  have  been  made.  The  rtason- 
ing  of  onr  doctors  is,  that  the  exuct  number 
of  Faloos  adequate  to  the  Iirive  of  a  half 
dirm,  or  a  daniJc,  is  known  (for  the  cuso  in 
question  proceeds  on  the  supposilioa  of  such 
a  knowledge),  and  that  a  specification  of 
the  number  is  therefore  unni'ccssary.  If 
the  purchaser  were  to  say,  "  i  have  bought 
this  thing  for  the  Faloos  of  one  dirm,  or  two 
dirms."  the  bargain  in  tbatoase  also  is  valid, 
according  to  Aboo  Yoosaf;  for  this  eipres- 
eion  means  tlie  number  of  Faloos  to  which 
the  price  of  one  or  two  dirma  is  adequate, 
and  not  the  weight.  It  is  related  as  an 
opinion  of  Mohammed,  that  a  sale  for  the 
ialooB  of  one  dirm  is  not  lawful;  but  that 
a  sale  for  the  Faloos  of  any  thing  und< 


*  Such  as  fruits,  or  other  artitles  which 
are  to  be  had  only  at  particular  seasons  of 
the  year, 

+  That  is,  for  Faloos  to  the  value  of  half 
a  dirm.— (The  distinction,  in  this  instan 
turns  entirely  upon  the  nature  of  the  phri 
in  the  original  idiom.) 

1  A   small  silver  coin,  the   sixth  part  of 

{  A  Carat,  the  tventy-fonrth  port  of  a 


dirm  ia  lawful,  as  it  is  onatomary  topnrohase 
tiinga  for  Faloos,  where  the  value  is  not 
adequate  to  a  dirm,  but  not  otherwise. 
Lawyers  have  observed,  that  the  opinion  of 
Aboo  Yoosaf  ia  the  most  approved,  espeoiaUT 
in  countries  where  the  praotioe  of  aell' 
ing  and  nurchasing  for  Faloos  is  oommon, 
and  where,  of  oourse,  the  rate  they  brai, 
with  respect  to  dirms,  is  known  and  asoer- 

If  a  person,  having  delivered  a  dirm  to 
a  Sirrof,  or  mone^  changer,  should  say  to 
him,  "  Give  me  Faloos  in  exchange  for  one 
half  of  thi».  und  a  half  dirm  wanting  one 
grain  of  silver  in  exchange  for  the  other 
half,"  in  this  case  the  sale,  according  to  ike 
two  disciples,  ia  valid  with  respect  to  the 
one  half  in  exchange  for  Faloos,  and  invalid 
with  respect  to  the  other;  because  the  sale 
of  a  half  dirm  in  exchange  for  Faloos  is 
lawful  (as  has  been  alreadjr  explained)}  but 
the  exchan^  of  a  hoK  dirm  in  exchange 
fur  a  half  dirm  wanting  one  groin  of  silver,  ' 
is  uauriouB,)  and,  consequently,  unlawfid. 
Agreeably  to  the  tenets  of  Haneefa,  the 
safe  is  in  this  case  completely  null,  beoanae 
the  whole  is  comprehended  under  one  con< 
tract,  and  the  inralidity  being  sbong,  with 
respect  to  a  ]>^,  does  therefore  communi- 
cate itself  to  the  whole.  If,  however,  the 
word  "Give"  be  repeated,  by  the  person 
saying.  "  Give_me  Faloos  in  exchange  for 
one  half,  and  piive  me  a  half  dirm  wanting 
one  grain  in  exchange  for  the  other  half, 
the  opinion  of  Haneefa,  in  such  case,  aooorda 
with  that  of  the  two  disciples,  because  here 
exist  two  separate  sales,  one  valid,  and  the 
other  invalid.  If  the  purchaser,  without 
oppoaine  the  halves  of  the  dirm.  were  to 
say,  "  Give  me.  in  exchange  for  this  dirm, 
the  Faloos  of  half  a  dirm,  and  a  half  dirm 
wanting  one  p^in;''  the  sale  is  valid  in 
full,  heeause.  in  this  case,  it  is  coneteued  to 
be  an  opposition,  on  the  one  hand,  of  one 
half  dirm  wanting  a  ftaia  in  exchange  for 
one   half  dirm  wanting  a  grain ;  and  on 

the  other,  of  a  half  dirm  v"-  "-- 

addition  of  a  grain  for  th 
dirm ;  and  this  is  lawful. 
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Definition  of  the  Urmi  uaed  in  bail. — 
Sapalit.  literally,  means  junction.  In  the 
longuago  of  the  i^w  it  signifies  the  junction 
of  one  person  to  another  in  relntion  to  a 
claim  (some  have  said,  in  relation  to  a  debt 
only ;  but  the  first  is  the  moat  approved 
definition).— The  person  who  renders  obli- 
gatory on  himself  the  claim  of  another, 
whether  it  relate  to  person  or  pntperty,  i* 
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termed  theKafeel,or  surety:— the  claim iteelf, 
in  favour  of  which  bail  is  given,  whether 
it  relate  to  the  person  or  property,  is 
termed  Makfool-be-hee :— the  claimant  is 
termed  Makfool-le-hoo ;  and  the  principal, 
or  person  who  gives  bail,  is  termed  Makfool- 
an-hoo. — In  cases  of  bail  for  the  person, 
however,  the  terms  Makfool-be-hee  and  Mok- 
ibol-an-hoo  relate  to  the  same  thing. 

Chap.  I. — Introductory. 

Chap.  II.— Of  Bail  in  which  two  are  con- 
cerned. 

Chap.  III.— Of  Bail  by  Freemen  in  be- 
half of  Slaves,  and  by  Slaves  in 
behalf  of  Freemen. 


CHAPTER  I. 

Distitictions. — Bail  is  of  two  descriptions. 
I.  Bail  for  the  person^  which  is  termed 
Hazir-Zaminee.  II.  Bail  for  property,  which 
is  termed  Mal-Zaminee. 

Bail  for  the  person, — Bail  for  the  person 
is  valid ;  and  in  virtue  of  it  the  surety  is 
bound  to  produce  the  principal,  or  person 
whom  he  has  bailed.— Shafei  is  of  opinion 
that  bail  for  the  person  is  not  valid,  because 
the  surety  undertakes  and  renders  obliga- 
tory on  nimself  a  delivery  which  he  is  not 
capable  of  performing,  inasmuch  as  he 
possesses  no  power  or  authority  over  the 
person  of  the  principal :  contrary  to  bail 
for  property,  as  in  that  case  the  surety 
possessing  power  and  authority  over  his  own 
property  is  thereby  enabled  to  discharge  the 
obligation  he  has  contracted.— The  argu- 
ments of  otir  doctors  upon  this  ]>oint  are 
twofold.  FiKST,  the  prophet  has  said,  '*  The 
surety  is  responsible,"  which  is  a  proof  that 
both  modes  of  bail  are  lawful.  Secondly, 
the  surety  is  in  a  degree  capable  of  delivering 
the  person  for  whom  he  is  bail,  as  he  may 
inform  the  claimant  of  his  place  of  abode, 
and  thus  remove  the  bar  oetween  them, 
since,  after  obtaining  such  knowledge^  the 
claimant  may  demand  the  aid  of  the  officers 
of  the  Kazee,  by  whose  means  he  may  secure 
his  presence.  There  is,  moreover,  a  neces- 
sity amongst  mankind  for  this  kind  of  bail ; 
and  the  characteristic  of  bail,  namely,  a 
junction  of  one  person  to  another  in  relation 
to  a  claim,  is  observed  in  it. 

Under  what  forms  contracted. — Bail  for 
the  person  is  contracted,  where  any  one  savs: 
••  I  have  become  bail  for  the  person  of  a 
particular  man,"  or,  "  for  his  neck,*'  or,  **  for 
his  soul,"  or,  "  for  his  body,"  or,  **  for  his 
head,"  or  "for  his  face ;"  because  some  of 
these  words  really  mean,  in  their  common 
acceptation,  the  whole  of  the  person,  and 
others  bear  that  sense  metaphorically,  as  has 
been  already  explained  under  the  head  of 
divorce. — The  eflfect  is  also  the  same  when  a 
person  says,  **I  have  become  bail  for  the 
naif  of  a  certain  person,"  or  "  for  a  third  of 
him/*  or  **  for  a  part  of  him  ;**  because  the 
person,  in  the  case  of  bail,  being  incapable 
of  division  of  dismemberment,  the  mention 


of  a  part  indefinitely  is  therefore  equivalent 
to  the  mention  of  the  whole.  It  is  otherwise 
where  a  person  says,  *'  I  have  become  bail 
for  the  hand"  (or  "the  foot"),  because 
neither  of  these  parts  are  ever  used  to  denote 
the  whole  of  the  person,  and  the  bail  so  given 
is  therefore  invalid. 

If  a  person  say,  **  I  am  responsible  [Zamin] 
for  such  a  person,"  it  is  a  valid  bail ;  be- 
cause this  is  an  express  declaration  of  the 
intention  of  bail.  It  is  also  a  vidid  bail,  if 
a  person  say,  "  This  is  upon  me,"  or,  "  This 
is  towards  me,"  because  both  these  ex- 
pressions indicate  an  obligatorv  engagement. 
In  the  same  manner,  also,  bail  is  contracted 
by  the  words  Ze]^'im  and  Eabeel,  for  both  of 
these  signify  bail,  and  hence  it  is  that  bail- 
bonds  and  other  instruments  of  obligation 
are  termed  Kabala.  If,  on  the  contrary,  a 
person  say,  "  I  am  responsible  for  tlie  no- 
toriety of  a  certain  person,"  bail  is  not  con- 
tracted, since  the  responsibility,  in  such  case, 
relates  merely  to  the  notoriety  and  not  to  the 
claim.  Hence,  if  a  person  should  say,  in  the 
Persian  language,  "  His  acquaintance  is  upon 
me,"  he  does  not  thereby  become  bail. — If, 
however,  he  should  say,  "  He  is  my  ae- 
quaintanoe,"  lawyers  are  of  opinion  that  he 
becomes  bail  because  of  ancient  custom. 

The  surety  must  deliver  up  the  person  for 
whom  he  is  oail  at  the  stipulated  period ;  and 
in  failure  of  this^  is  liable  to  imprisonment, — 
If,  in  a  contract  of  bail,  it  be  stipulated  that 
*'  the  surety  shall,  at  a  fixed  period,  deliver 
over  the  principal  or  person  bailed  to  the 
claimant,'  it  is  in  that  case  necessary  that 
he  be  delivered  to  the  claimant,  if  it  be  re- 
quired, either  at  the  fixed  period,  or  at  any 
time  afterwards,  in  order  that  the  surety 
may  acquit  himself  of  the  engagement  into 
which  he  has  entered.  If,  therefore,  he 
deliver  the  person  bailed  on  the  demand  of 
the  claimant,  he  then  becomes  released  from 
his  eneagement;  but  if  he  refuse  to  deliver 
him,  the  magistrate  must  in  that  case  im- 
prison him  for  failure  in  the  performance  of 
nis  engagement.  He  is  not,  nowever,  to  be 
imprisoned  on  the  first  summons,  as  he  may 
not  then  know  for  what  reason  the  Eazee  had 
summoned  him. 

If  the  principal  disappear ^  the  surety  must 
be  indulged  with  time  to  search  for  him  ;  and 
the  contract  is  fulfilled  bv  dehpering  up  the 
principal  at  any  pUice  which  admits  of  liti- 
gation.— If,  in  a  case  of  bail  for  the  person, 
the  principal  should  disappear,  it  is  in  that 
case  incumbent  on  the  E!aKee  to  ajSbrd  the 
surety  a  sufficient  period  to  go  and  come  in 
search  of  him ;  and  afterwards  to  imprison 
him,  in  case  of  his  not  producing  the  prin- 
cipal, because  he  is  then  provwi  to  have 
failed  in  his  engagement.— If,  however,  he 
produce  the  principal,  and  deliver  him  to  the 
claimant,  in  such  a  place  as  may  enable  him 
to  litigate  his  suit  with  him,  the  surety  is 
then  released  from  his  engagement  of  bail, 
because  of  his  performance  of  the  obligation 
he  had  contracted ;  and  the  end  of  the  con- 
tract is  likewise  answered,  as  it  only  requires 
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that  he  deliyer  him  onoe.  If  he  should  have 
a^irreed  to  delirer  him  *'  in  the  assembly  of 
the  Kazee/'  and  afterwards  deliver  him  in  the 
market-plaoe,  still  he  is  released  from  his 
engag^ement,  beoause  the  object  of  the  bail  is 
answered.  (Many  have  observed  that  in  the 
present  age  the  surety  would  not  in  such 
case  be  released  from  his  obligation ;  because, 
as  the  probabilitv  in  this  a^  is  that  the 
people  would  aid  the  defendant  in  preventing 
nis  appearance  in  the  assembly  of  the  Eazee, 
and  that  they  would  not  assist  the  claimant 
in  enforcing  it,  such  a  clause  is  therefore 
beneiioial.)-— If,  however,  the  surety  deliver 
over  the  principal  in  a  desert,  he  is  not 
released  from  his  engagement,  because  the 
claimant  could  not  in  such  plaoe  litigate  his 
suit  with  him,  and  the  object  of  bail  remains 
therefore  unaccomplished.  In^  the  same 
manner,  he  is  not  released  from  his  obligation 
in  case  he  deliver  him  up  in  a  village  where 
there  is  no  Kazee ;  because,  where  there  is 
no  Kazee,  the  claimant  can  obtain  no  decree. 
If  he  should  deliver  him  up  in  another  city 
than  that  in  which  he  had  entered  into  the 
contract  of  bail,  he  is  then  (according  to 
Haneefa)  exempted  from  any  further  obhga^ 
tion. — The  two  disciples  are  of  a  dilferent 
opinion,  because  it  may  often  happen  that 
the  witnesses  are  in  the  city  in  which  the 
contract  was  formed.  —  If,  moreover,  he 
deliver  over  the  principal  in  the  prison, 
where  he  has  been  previously  confined  by 
another  for  a  different  cause,  he  is  not 
released  from  his  engagement,  because  the 
claimant  has  no  i)ower,  in  such  situation,  to 
lituraite  his  suit  with  hun. 

The  death  of  the  principal  releases  the 
surety. — If,  in  a  case  of  bail  for  the  person, 
the  principal  should  die,  the  surety  is  then 
released  from  his  en^^agcment ;  first,  because 
of  the  impracticability  of  producing  the 
person  ;  and,  secondly,  because,  in  the  same 
manner  as  the  appearance  of  the  principal  is 
by  such  event  defeated,  so  also  is  the  enforce- 
ment of  it  on  the  part  of  the  surety. 

And  the  death  of  the  surety  annuls  the 
contract. — ^The  same  rule  also  holds  in  case 
of  the  death  of  the  surety ;  because  it  then 
becomes  impracticable  for  him  to  deliver  up 
his  principal ;  and,  also,  because  his  property 
is  not  of  an  analogous  nature,  so  as  to  admit 
a  discharge  of  the  obligation  by  means  of  it. 
It  is  otherwise  in  the  case  of  bail  for  pro- 
perty, for  if  the  surety  for  property  die,  the 
obligation  of  bail  does  not  then  cease,  since 
it  is  necessary  to  discharge  it  by  means  of 
his  property,  to  whatever  amount  he  may 
have  rendered  himself  liable. 

If  the  claimant  die,  the  heirs  or  executors 
may  demand  the  fulfilment. — If  the  claimant 
should  die.  his  executor  (if  there  be  any),  or 
otherwise  nis  heirs,  are  entitled  to  claim  the 
fulfilment  from  the  surety;  because  heirs 
and  executors  represent  the  dead. 

The  surety  ts  released  by  delivering  up  his 
snretee.—lv,  in  a  case  of  bail  for  the  person, 
the  surety  should  not  stipulate  his  release 
from  the  bail  on  the  delivery  of  the  person^ 


he  is  nevertheless  released  on  such  delivery, 
because  this  being  the  intention  of  the  con- 
tract, it  is  consequently  established  indepen- 
dent of  an  express  declaration.  It  is  to  be 
observed,  likewise,  that  the  surety  becomes 
exempt  from  his  obligation  on  the  delivery 
of  the  person,  without  the  acceptance  of  the 
claimant  being  required  as  a  condition,  in 
the  same  manner  as  in  the  payment  of  a 
debt. 

Or,  by  delivering  himself  up, — Thb  effect 
is  also  the  same,  in  case  the  principal  should 
of  himself  present  his  person,  as  if  he  should 
say,  **I  have  presented  myself  on  account 
of  the  bail  of  a  particular  person  who  has 
become  surety  for  me."  This  is  approved, 
because  the  surety  being  entitled  to  contend 
with  him,  in  order  that  he  may  deliver  him- 
self up,  it  is  therefore  permitted  to  him  to 
deliver  himself  up  voluntturily  to  prevent 
contention. 

Or,  by  his  being  delivered  up  by  a  meS' 
senger. — It  is  also  lawful  for  the  agent  or 
messenger  of  the  surety  to  deliver  the  per- 
son, as  these  are  the  representatives  of  the 
surety  himself. 

T?ie  payment  of  the  claim  may  be  suspended 
upon  the  non-production  of  the  principal, 
— If  a  person  become  bail  for  the  ap|)earance 
of  anotner,  on  this  condition,  that,  if  he  do 
not  deliver  him  within  a  particular  period, 
he  shall  then  be  responsiDle  for  the  claim 
upon  him  (a  thousand  dirms,  for  instsjice), 
and  he  afterwards  fail  of  producing  him 
within  the  fixed  period,  he  is  then  bound  to 
make  (jfood  the  claim  upon  the  suretee ;  be- 
cause, in  this  case  a  bail  for  property  is  sus- 
pended on  the  condition,  namely,  the  failure 
m  producing  the  person  within  a  fixed  period ; 
and  such  suspension  is  valid,  because  of  the 
custom  of  mankind. 

But  still  the  bail  for  the  person  remains 
in  force. — Hence,  wnen  the  condition  is  not 
fulfilled,  the  surety  becomes  responsible  for 
the  claim ;  and  he  is  not,  nevertheless,  re- 
leased from  the  bail  for  the  person  ;  because 
bail  for  the  person  and  bail  for  the  property 
are  not  incompatible. — Shafei  maintains  that 
the  bail  in  this  instance  is  not  valid ;  because 
bail  for  property  induces  a  responsibility  for 
property  in  the  same  manner  as  sale;  and 
nence  it  is  unlawful  to  suspend  it  on  a 
matter  of  doubt  and  uncertainty ;  in  the 
same  manner  as  in  the  case  of  sale. — The 
reasoning  of  our  doctors  is  that  bail  for  pro- 
perty is  ultimately  like  sale,  inasmuch  as  it 
entitles  the  surety  to  repayment  from  the 
principal  of  what  he  advanced  to  the  claimant 
on  his  account, — and  that  in  the  beginning 
it  resembles  a  gift,  being  an  acqmescence 
in  responsibility  without  any  exchange. — In 
due  observance,  therefore,  of  both  these  cir- 
cumstances, it  is  declared  that  the  suspension 
of  it,  on  an  uncertain  condition  (such  as  the 
blowing  of  the  wind,  the  falling  of  the  rain, 
and  the  like),  is  invalid ;  but  that  it  is  valid 
if  suspended  on  a  certain  condition,  such  as 
in  the  case  in  question. 

If  the  time  be  fixed,  and  the  suretee  die  in 
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t?ie  interim,  the  surety  becomes  responsible, 
— If  a  person  be  bail  for  the  appearance  of 
another  **  on  the  morrow,"  under  a  condition 
of  answering  the  claim  upon  the  other  him- 
self, in  case  of  failure,  and  the  principal  die 
before  the  morrow,  he  is  in  that  case  surety 
for  the  property,  because  here  the  condition 
on  which  he  agreed  to  the  responsibility 
clearly  takes  place. 

Case  of  ban  for  property,  connected  with 
bail  for  the  person. — If  a  person  claim  one 
hunared  deenars  from  another,  either  with 
or  without  aa  explanation  of  their  quality, 
and  a  third  person  become  bail  for  the  person 
of  the  debtor,  under  a  condition  that  **  if  he 
do  not  deliver  him  on  the  morrow,  he  shall 
be  responsible  for  an  hundred  deenars,"  and 
he  fail  in  the  delivery  of  him  on  the  next 
day,  he  is  in  that  case  responsible,  according 
to  Haneefa  and  Aboo  Yoosaf,  for  the  one 
hundred  deenars. —  Mohammed  maintains 
that  if  the  quality  of  the  deenars  be  not 
explained  previous  to  the  acceptance  of  the 
bail,  the  claimant  has  no  right  afterwards 
to  explain  their  quality  and  demand  them 
from  the  surety.— His  arguments  in  support 
of  this  opinion  are  twofold.  Fiest,  the 
surety  has  rested  indefinite  money  upon  a 
matter  of  doubt  and  uncertainty,  inasmuch 
as  he  has  not  specifically  referred  the  one 
hundred  deenars  to  those  which  were 
olaimed  (for  which  reason  the  bail  is  in- 
valid, even  if  a  definition  of  the  quality 
have  been  previously  given). — Secondly, 
the  claim  oi  an  hundred  deenars,  without 
a  definition  of  their  (quality,  is  invalid  ; 
whence  no  obligation  lies  on  the  surety  t^ 

Sroduce  the  debtor ;  and  as,  where  the  pro- 
uction  of  the  debtor  is  not  obli^tory  on 
the  suret]^,  the  bail  for  the  person  is  of  con- 
sequence invalid,  it  follows  that  the  bail  for 
the  property  is  also  invalid,  since  this  rests 
upon  the  other. — (From  what  is  here  ad- 
vanced it  appears  tnat  the  bail  in  question  is 
valid  if  the  quality  of  the  deenars  be  speci- 
fied.)— The  argument  of  the  two  elders  is 
that  the  deenars,  mentioned  by  the  surety 
do  evidently,  from  the  circumstances  of  the 
case,  relate  to  those  claimed. — It  is,  more- 
over, a  freouent  practice  to  keep  a  claim 
in  a  state  of  doubt  and  uncertainty. — The 
claim  in  question,  therefore,  is  valid,  in  this 
way,  that  the  claimant  will  (it  is  to  be  ex- 
pected) explain  the  quality,  and  such  expla- 
nation will  be  applied  to  the  original  claim : 
— and  upon  the  claim  becoming  valid,  the 
first  bail  (namely,  bail  for  the  i>erson)  be- 
comes valid ;  and  in  consequence  thereof  the 
second  bail  (namely,  bail  for  the  property) 
also  becomes  valid. 

Bail  for  the  person  cannot  be  exacted  \n 
cases  of  punishment  or  retaliation, — Bail  for 
the  person  is  not  lawful  in  cases  of  punish- 
ment and  retaliation,  according  to  Haneefa ; 
— that  is,  the  £azee  has  no  power  to  exact  it 
by  compulsion. 

But  may  be  taken  if  offered  by  the  accused. 
—If,  however,  the  person  upon  whom  pun- 
ishment or  retaliation  is  claimed,  should  in  a 


voluntary  manner  give  bail  of  himself,  it  is 
admissible  in  the  opinion  of  all  our  doctors ; 
because  that  which  is  the  end  of  bail  for  the 
person  is  in  this  case  also  answered,  since 
the  production  of  the  person  of  the  accused 
is  hereby  secured. — It  is  to  be  observed  that 
the  person  upon  whom  punishment  or  re- 
taliation is  claimed,  must  not  be  imprisoned 
until  evidence  be  given,  either  by  two  people 
of  unknown  character  (that  is,  of  whom  it 
is  not  known  whether  they  be  just  or  unjust), 
or  by  one  just  man  who  is  known  to  the 
Kazee;  because  the  imprisonment,  in  this 
case,  is  founded  on  suspicion,  and  suspicion 
cannot  be  confirmed  but  by  the  evidence  of 
two  men  of  unknown  character,  or  of  one 
just  man.  It  is  otherwise  in  imprisonment 
on  account  of  property ;  because  the  defen- 
dant, in  that  instance,  cannot  be  imprisoned 
but  upon  the  evidence  of  two  just  men; 
for  imprisonment  on  such  an  account  is  a 
grievous  oppression,  and  therefore  reauires  to 
be  groundea  on  complete  proof. — In  tiie  Mab- 
soot,  under  the  head  of  duties  of  Uie  Kazee, 
it  is  mentioned  that,  according  to  the  two 
disciples,  the  defendant,  in  a  case  of  punish- 
ment for  slander,  or  of  retaliation,  is  not  to 
be  imprisoned  on  the  evidence  of  one  just 
man,  Decause,  as  the  exaction  of  bail  is  in 
such  case  (in  their  opinion)  lawful,  bail  is 
therefore  to  be  taken  from  him. 

A  pledge  or  bail  may  be  accepted  for  the 
payment  of  any  fixed  tribute. — It  is  lawful 
to  take  a  pledge  or  accept  of  bail  for  the 
payment  of  any  fixed  tribute,  becauae  tribute 
oeing  a  debt  of  which  the  payment  is  de- 
manded, it  may  be  discharged  by  means  of 
the  pledge  or  the  bail,  and  hence  the  objects 
of  these  contracts  is  answered. 

If  bail  for  the  person  be  first  taken  from 
one,  and  afterwards  from  another,  the  bail 
in  that  case  holds  with  respect  to  Doth  ;  for 
the  design  of  bail  is  to  fix  the  obligation  of  a 
claim,  and  this  may  be  extended  to  many, 
so  as  to  render  them  severaUy  respMonsible. 
Besides,  as  the  object  of  bail  is  security,  this 
is  increased  by  the  taking  of  ^  bail  from 
another ;  and  hence  there  is  no  incongruity 
in  the  existence  of  both  at  the  same  time. 

Bail  for  property  is   lawful,   if  founded 
upon  a  Just  debt,  whether  the  exterU  be  known 
or  uncertain, — All  that  has  been  here  ad- 
vanced relates  to  bail  for  the  person. — With 
respect  to  bail  for   property,  it  is  lawful, 
whether  the  extent  of  the  property  be  known 
or  uncertain,  provided  it  be  founded  on  a 
just  debt,— that  is,  a  debt  which  cannot  be 
annulled  but  by  payment  or  exemption :  in 
opposition  to  a  claim  of  ransom,  which  is  a 
dcDt  due  by  a  Mokatib  to   his  master, — 
because    that    may   possibly   become    null 
without    payment    or    exemptipn,    by    an 
inability  m  the  Mokatib  to  discharge  it. 
Property    known    in  ■  the    extent    is    (for 
instance)  where  a  person  says  to  a  claimant, 
**  1  have  become  bail  for  a  person  who  owes 
you  a  thousand  new  dirms.      The  nature  of 
uncertain  property  may  also  be  ezplainchi 
by  an  example;  as  for  instance,  where  ib 


lys,   "  I  haTe  become  bail  for  the 
ich   a   particular   person 


laterer  may  happen.  In  short,  bail 
in  or  nncertain  property  is  lawful, 
Dail  rests  npoa  a  broad  foundation, 
aall  degree  of  uncertainty  in  it  ia 

of  no  consequence.  Sesidea,  all 
ors  are  agreed  in  the  legality  of 
■e'l-dirk,    or    bail    for  what   may 

which  is  a  oonviDcin^  argument 
;ality  of  bail  for  uncertain  property. 
■,  bail  ia  lawful  in  the  case  of 
ional  Shoodja  [a  wound  oecaaioned 
irowing  of  a  8t«ne]  although  there 

a  great  degree  of  uncertainty 
it  ia  poaaible  that  death  may  ensue 
iducea  retaliation  ;  and  it  is  aim 
that  a  recovery  may  take  placCi  ii 
le  a  fine  of  property  only  is  required. 

notwithstanding  this  degree  of 
ity,  the  bail  be  lawful,  it  followa 
.  in  the  same  manner  lawful  in  the 
ncertain  proprty. 

lie  of  bail,  the  claimant  is  at  liberty 
hit  demand  either  from  the  nlrely 
•■ineipal.—TBE  person  to  whom  the 
Ten  IB  at  liberty  to  demand  payment 
iin  his  debtor,  who  is  the  principal, 
bis  surety,  because  bail  signifies  a 

of  personal  responaibility  to  the 
responsibility  of  the  debtor,  in  a 
nd  this  does  cot  imply  an  ezemp- 
he  debtor  from  the   claim  :  on  the 

it  morliB  the  continnance  of  his 
ility ;  —  unless  such  exemption 
are  been  specified  aa  a  condition 
mtract  of  bail,   in  which  cose  the 

of  bail  becomes  a  contract  of 
in  the  same  manner  as  a  transfer 
hail,  if  a  condition  of  exemption 
lebtor  be  not  specified ;  because 
lust  be  had  to  the  spirit  of  the 
and  in  the  former  instance  the 
bears  the   sense  of  a  transfer,  in 

manner  aa,  in  the  letter,  it  bears 

lay  call  upon  either  or  both, — If 
jn  to  whom  the  bail  ia  given  call 
!  of  the  two  partiea, — that  is,  upon 
le  debtor  or  the  surety,  —  he  is 
ilso  to  call  upon  the  other ;  and  he 
he  please,  call  npon  both.  —  It  ia 
!  wnere  the  proprietor  demands 
itioQ  for  his  property  from  one  of 
rpers    (that   is,   from   the    original 


,     ,      ,  I   of  them,   he 

constitutes   him    proprietor,    since 

compensation  involves  investiture 
ht  of  property ;  and  hence  the 
lity  of  his  tttterwards  oonrtitnting 
*  proprietor.    A  claim  in  virtne  of 
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bail,  on  the  contrary,  does  not  inrolve  ui 
investiture  with  right  of  property.— There 
ia  therefore  a  difference  between  these  oases. 
Sail  may  be  tutpended  upon  any  fit  and 
proper  condition.— Tbs  suapension  of  bail 
upon  a  oondition  is  lawful. — fhua  if  a  person 
say  to  another  "  If  you  sell  your  goods  to 
Zeyd,  the  price  is  upun  me,"— or.  If  ajiy- 
thing  be  due  to  yon  from  a  oertain  person, 
thiit  ia  upon  mc,"— or,  "it  n  certivin  artiola 
bt  usurped  from  you,  the  damage  is  upon 
me,''— in  all  these  cnscs  the  bail  is  lawnil, 
because  all  our  doctors  have  agreed  upon  the 
legality  of  Kafaiit-be'1-dirk,  when  suspended 
on  o  condition.  It  is  to  be  observed,  how- 
ever, that  although  conditional  bail  be  Uw- 
I'u),  Btill  it  is  requisite  that  the  condition 
on  which  it  ia  suspended  be  of  a  nature 
adapted  to  the  contract  of  bail, — either  b^ 
resting  upon  the  obligation  of  a  right  (as  U 
the  surety  should  say,  "'  If  the  subject  of 
the  sale  be  not  clnimed  by  another,  I  bold 
myaelf  responsible  for  the  price)," — or,  by 
resting  upon  the  possibility  of  the  exaction 
of  a  debt  (as  if  he  were  to  say,  "upon 
Zi^jd  I  meaning  the  printijial]  arriyine,"ffiO.), 
or,  by  reating  upon  the  impossibility  of  toe 
ezaotion  of  a  debt  (as  if  he  were  to  say, 
"  upon  such  a  person  [meaning  the  principu] 
disappearing,'  Ac.),  for  the  suspension  npon 
a  condition  not  of  a  fit  nature  (auoh  as, 
u^n  the  falling  of  rain,  or  the  blowing  of 
wind),  is  unlawful. — In  Qm  same  manner 
also,  it  is  unlawful  to  stipulate  these  event* 


which  case  the  bail  ia  valid,  but  the  oon- 
dition is  invalid,  and  therefore  an  immediate 
payment  ofthe  money  is  required  ;  because 
the  suspension  of  bail  on  a  condition  is  valid, 
and  it  does  not  become  invalid  from  the  in- 
validity of  the  condition,  being  ainiil'"'  to 
the  case  of  divorce  and  emancipation. 

Where  the  bait  is  piven  in  an  unKmiled 
manner,  the  amount  tl  aictrtained  by  tetti- 
mony,  or,  that  failing,  by  the  declaration  of 
the  ittrety. — If  the  surety  say  to  the  claimant 
"  I  am  bail  for  the  debt  due  to  yov  by  a  par- 
ticular person,"  and  it  be  afterwards  proved, 
by  witnesses,  that  the  debt  amounts  to  one 
thousand  dirms,  in  that  case  the  sure^  is 
answerable  for  that  sum,  because  proof  by 
testimony  is  equivalent  to  that  by  actual 
sight.  But  if  the  amount  of  the  debt  should 
not  be  proved  by  witnesses,  the  averment  of 
the  Burety  is  in  that  case  to  be  oredited  in 
the  amount  which  he  may  acknowledge  ;  for. 
with  respect  to  whatever  sum  maybe  all^iea 
beyond  his  own  aaknOitledgment,  he  is  oon- 
sidcred  as  the  defendant. — Hence  if  the 
principal  acknowledge  a  greater  amonnt 
than  that  acknowhUgO  by  the  surety,  it 
cannot  be  admitted  to  operate  againat  bun ; 
because,  considered  as  an  aoknowledgment 
or  declaration  with  regard  to  another,  it  is 
iQTalid,  as  an  aoknowledger  haa  no  power 
oyer  another.    It  mtut  be  oredited,  however. 
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with  relation  to  himself;  for  he  hae  power;  become  bail   for  a  debt  of  one  thoaiani] 
over  hifl  own  person.  |  dirms,  should  compound  with  the  claimant 

Sail  "wy  be  contracted  tcith  or  wUhnnC  llu-  for  the  payment  of  five  hundred  dirms  ;— for 
consent  of  the  principal. — II  is  lawdil  tu  in  this  case  he  is  entitled  fo  receive  only  five 
become  bail  cither  with  or  without  the  ib'^iE'i  hundred  dimis  from  the  debtor,  becaoH 
of  the  principal ;  because  the  traditioLi  u  Jrii  compogition  a  similar  to  annulment  of  part 
respect  to  it  is  absolute,  and  doet  not  n  sti  ii  I  of  the  debt,  and  the  case  is  therefore  the 
it  to  the  desire  of  the  principal.  Bail,  lu^irc-  same  as  if  the  claLmant  had  remitted  part  of 
over,  beiQir  an  obligatory  engagement,  is  n  the  debt  to  the  surety ;  and  as,  in  oaae  of 
deed  relative  to  tlie  survty  himself,  in  Ashiuh  remission  of  the  debt  by  the  claimant,  the 
there  ie  an  advaatape  to  the  claimant  iind  no  suretv  has  no  right  to  receive  anything  from 
detriment  to  the  prmcipal  ;  for  if  ho  slioiJd  i  the  debtor,— it  follows  that,  in  the  caae  of 
have  become  hail  without  the  desire  ot'  the  |Com)>osition  also,  he  has  no  right  to  receive 

Erincipal,  then  ho  has  no  right  to  apply  tu  |  more  than  he  has  actually  paid. 
im  for  what  he  mav  pay  on  his  account :  or  .  He  cannot  claim  reimbursement  until  he 
if,  on  the  other  hand,the  bail  was  C(>ntrdi.:tcd  I  Aai  aciualli/  discharged  the  claim  upon  the 
by  his  desire,  then  the  principal  hii-.  ■■a-  prmciun/.— AsuRBTvliasnorighttoadvanco 
pressed  his  acquiescence  in  Ids  claim  nf  tl-  any  claim  on  the  principal  until  he  make 
payment  from  him,  to  which  Ue  is  oi>ti[l<  d  payment  on  his  account,  because  he  does  not 
oecause  of  bis  having  made  the  paymmt  in  become  proprietor  of  the  debt  untD  he  pays 
virtue  of  authority  from  him,— wherma  hi.-  j  it.  It  ia  otherwise  with  respect  to  an  agent 
has  no  right  to  repayment  in  caae  of  hminj;  for  purchase  ;  aa  he  is  entitled  to  re™'<-'B 
become  bail  without  the  deaire  of  the  priiiui.  :from  his  constituent  the  price  of  the 


I  the  payment  so  made  was  a  gratuituu^ 


chandise  previous  to  the  payment  of  it  ol 
his  part.  The  reason  of  tiiis  is  that  there 
virtually  subsists  a  contract  of  exchange 
between  the  constituent  and  his  a^nt; 
because  the  right  of  proporty  is  first  estab- 
lished in  the  agent,  and  afb^wards  shifts  to 
the  conatituent  ;^aud  hence  thev  stand  to 
each  other  in  the  relation  of  buyer  and 
seller  ;— whence  it  is  permitted  to  the  agent 


Circumstances  under  which  a  sureli/ 
or  has  noi  a  right  to  demand  compen.w 
JYoin  his  principal. —li  is  to  be  obni  i 
that  the  surety  bos  a  right  to  a  repaj  [ii 
from  the  principal,  of  the  sum  whii.li 
may  have  advanced  on  his  account  in  vii 

of  the  responsibility  he  contracted  by  ._._  ^ ,_ 

desire. — As  for  inatanoe,  if  the  debt  h,'  uuv   to  detain  the  merchandize  from  hit  ct 

thousand  good  dirms,  and  he  pay  the  tliiiiu-  tuent  until  he  receive  Che  price  &om  him. 
ant  one  uiousand  good  dirms,  he  is.  ihon  j  Bathe  may  proceed  aa  tht  elaimant  pro- 
entitled  to  the  repayment  of  one  thoii^-iiiid  ceei/s.— If  theelaimant  importunethesurety 
good  dirms. — But  if  he  ahould  make  a  ji^i  y-  ,  in  pursuit  of  his  claim,  then  the  surety  may 
ment  ot  a  nature  different  from  his  onsrii^-t  -  in  the  same  manner  importune  the  principal 
raent, — as  if,  having  become  bail  for  oui:  or  surctce.  If,  also,  the  surety  be  imprisoned 
thousand  good  dirms,  he  should  pay  the  by  the  claimant,  he  is  in  the  same  manntr 
claimant  one  thousand  bad,  or  vice  versa.—  entitled  to  imprison  the  principal. 
he  is  in  that  ease  entitled  to  receive  from  the       He  is  released  by  a  discharge  to  the  prinei- 

Jrincipol  the  full  amount  for  which,  by  his  pal ;  but  the  principal  ia  not  reUaatdby  an 
esire,  he  had  become  responsible  {  Wcause  exemption  to  him. — If  the  claimant  remit 
the  surety,  from  the  payment  of  the  d<'l>t, '  the  debt  to  the  surctee,  or  receive  payment  of 
beoomea  prbprietor  of  it,  and  stands  llur'-  ' it  from  him,  the  surety  is  in  that  cose  re- 
fore  in  the  place  of  the  creditor; — in  tht  leased  from  his  engi^ment,  beoanse  the 
same  manner  as  if  he  had  become  pi:oi>L'i<.  imr  debt,  in  reaUty,  is  due  by  the  snretce :— but 
of  it  by  virtue  of  a  gift,  or  of  inheiii:iiii.<.'  I  if  he  exempt  the  surety,  the  aurel«e  (or 
(that  is,  as  if  the  claimant  had  bes.1i<ivi.d  principal]  does  not  therebybeoomeexemptt-d 
on  him  a  gift  of  the  debt  due  to  him  ]>y  I  \n-  from  his  debt ;  beoaiue  the  mretv  is  merely 
principal,  and  peimitUd  him  to  take  pusM  b-  |  a  dependant ;  and.  also,  beoanse  ne  is  liatile 
-■"-   "''  '•  — "-    "■   '•■  •'■e   surety  hai  smc-   only  to  a  claim,  wneress  the  debt  e-'-'-  ■" 


n  these 


the  ., 


towhom  a  debt  baa  been  transferred  i    ,. . 
n  property  in  the  debt  by  either  of  tin 
modes). — It  is  otherwise  in  the  case  of  u  pi 
■on  instructed  to  pay  %  debt  i  for  if  a  ptr^ 
be  desired  by  anotlU|||J||Dfty  a  debt  m 
account,  and  pay  it  acErangly,  he  ia  in 
case  entitled  tju^eifs'  from  the  oth.>r 
exact  sum   heHul'  Aid    on   his   aci... 
although  the  debt  relata-Jo  bad  dirm-., 
he  pay  it  in  good ;  because  a  person  ^-i 
structod,  having  incurred  no  responsil.i 
has  therefore  no  right  to  become  projn 
bi  the  debt  in  virtue  of  his  having  pnii 
—It  is  otherwise,  also,  if  a  person,  ha 


the  principal  independent  of  such  claim. 

And   the    same_  of  a  suspension  of   the 
claim. — If  the  claimant  allow  the  principal 
a  respite  &om  his  claim,  or  suspend  his  ckum 
upon  him  to  a  more   distant  period,   such 
respite  or  suspension  of  claim  operates  also 
Ids   in  lavour  of  the  surety  i — but  if  he  grant  a 
respite  of  his  claim  to  the  surety,  it  does  not 
operate  in  favour  of  the  principal ;— because 
respite  or  suspension,  as  being  a  temporary 
remission,  is  therefore  analogous  to  an  abso- 
lute remission.— It  is  otherwise  where,  the 
\ ,    debt  being  immediately  due,  the   creditor 
<>i    accepte  ball  for  the  payment  at  the  period  of 
t,  I  a  month  afterwards ;  for  this  sospension  of 
ig  I  his  claim  for  a  month  operates  also  in  favoor 


xvin.-CHAP.  I.] 

principal,  be<i*itse  here  the  period  or '  < 
laioD  aoTeed   upon  is  a  ciroumstaoo^  '  i 

ed  to  the  debt,  which,  at  the  time  or  i 
ctins  the  bail,  was  immediately  due.  t 
■urety,  compounding  the  debt  of  tht  i 
oal  with  the  claimant,  discharges  both    ; 

my  further  demands. — If  a  surety,  io  ,  i 

'   ■'     "i   thousand  dirma,   compound  I  the  8 
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sei,  means  that  the  olaipi  has  been  die* 
linrKed.--Henoe  the  claimant,  in  this  case, 
:  h-  id  III  havo  made  an  ackiiQwledgment  of 
It'  <J]:.L'harge  of  the  claim  ;  and  for  this 
'la.jn  ib^  surety  is  entitled  to  receive  the 
,  !Ly tilt' lit  of  it  from  the  prinoipal. — But  if  he 
ilwuld  ijuxely  say,  "  I  haTe  enlarged  yon," 

.  ..   —   „ ,   , ^e  Burt'ty  is  not  entitled  to  anything  from 

le  creditor  for  n  payment  of  five  hnn-    the     prinitipal  ;    because   his   enlargement, 
■ "T  that  caae  both  the  principn]    being  hera  expressed  without  any  mention 


surety  become  exempted  from  theii  Imitdo  of  its  operation  towards  another,  i 


ivc  obligations  for  the  remaining  five  .  , 
■d  dirms; — because  the  surety  having  '  ij. 
d   the    composition   to  the  thousand    -.n 

due  by  the  principal,  the  principal  " 
:s  thereby  released  from  his  obligation    ii: 

payment  of  five  hnndred  dirms ;  for  I  ai 
ntion  is  a  cancelling  of  part  of  the  in 
-and  the  release  of  the  debtor  from  V 
~        '      )  of  the   it 


has  a  claim  upon  the  luret;/  for  what  m^nii] 
■$  in  emnpoaition. — [{£  is  also  in  tiiia  tlif  < 
.titled  to  five  hnndred  dirms  from  the  j  iJL'inu 
.  provided  he  entered  into  the  bail  1lli~  h 
is  consent. — It  were  otherwise  if  the       _/;; 

should  compound  the  debt  for  some  ],.  'i  !. 
•t  a  different  species  (as  if,  instead  of  .  ri],i  < 
ms,  he  should  agree  to  pay  a  particular  I  l  ..  :<i 
r  of  deenara.  or  any  article  of  mer-  ii~  ni 
se) :  for  in  such  case  he  is  entitled  to  \in  m 
lajrment  of  the  debt,  ainoe  such  com-  tla-  si 
a  is  in  the  nature  of  a  contract  of  <■(  \n-i 
ge,  and  the  surety  becomes  proprietor  tu>ii  i 
debt  in  virtue  of  his  having  given  a  in  fat 
ration  for  it. 
■iretif  compounding  for  an  exemption 

own   behalf  does   not  discharge  the 
■al. — If  the  Biirety  compound  with  the 
r  for  an  exemption  from  the  obli^ticu 
ted  by  him  in  virtue  of  the  bsjl,  the  I      '  A 
al  ia  not  thereby  exempted,  because    ,-ni  ti 
1  composition  is  merely  nn  exemption    iiniiii 
1  to  the  surety  from  a  claim  upon  him.       f  I 
1,  for  instance,  if  the  surety  for  one    ptivsi 
id  dirms  compound  with  the  credilor ,  Ar-\\.- 
:  hundred  dirms, — in  other  woiiis,  if'  wh.-v 
■ditor  agree  that,  on  condition  of  his 

one  hundred  dirms,  he  will  exempt 
>m  the  rest  of  his  obligation,— in  that 
I  becomes  exempted   from  responei- 

and,  provides  ho  had  become  bail 
ire  of  the  principal,  he  is  entitled 
^ive  one  hundred  dirms  from  him, 
the  creditor  retains  his  claim  on  ^e 
al  for  the  remaining  nine  hundred 

t  iR  tehich  the  turefy's  right  againit 
ncipal  dej/enila  upon  the  terms  of  his 


. ulment,  and  not  a; 

ruiiiia  of  discharge.— If  he  should  only 
"jtui  are  enlarged,"  without  adding, 
■sTiU  me,"  in  that  case  there  is  a  dis- 
tiii'iit  amongst  our  doctors. — Mohammed 
."-  that  it  ia  similar  to  the  aeoond 
[lie— "I  have  enlarged  you."  Aboo 
il',  (jiL  the  other  hand,  is  of  opinion  that 
.iiiiilir  to  the  first  instance, — "  Yon  are 
([I'd  trom  the  claim  towards  me.''  Some. 
..  hiiTc  said  that,  in  all  these  cases,  if 
jiiiiiiint  be  present,  it  is  requisite  to 
ml  ua  explanation  from  him,  sinoe  he 

..-■  d  II  dubious  expression, 

_!:;  I  III, irgement  from  bail  cannot  be  sui- 
j..  .;  /.  7  ii;,.>n  a  condilion.—TBE  suspension  of 
iil.i!  j<  III'  nt  from  bail  on  a  condition  is  not 
I  L.i  ;.,1  ;  II.  oHuae  an  enlargement  of  this  kind, 
u-  Hill  LI-  that  of  other  descriptions,  involves 
1111  (.nijijiiment  with  right  ol  property,  and 
tilt'  sii~i<c'iision  of  an  endowment  with  right 
■  if  iii-ii|>irtv  is  not  lawful.* — There  is  atradi- 
tu>ii  tluit  such  suspension  is  lawful )  because, 
iu  fuit,  Li  surety  is  responsible  for  a  claini> 
and  not  hi  a  debt,— whence  snch  enlarge- 
ment ia,  like  divorce,  a  mere  annulment,t 
and  therefore  cannot  be  undone  by  the  rejec- 
tion of  the  surety:!— and  the  enlargement 

'A  11  I  iiilowment  with  a  riffht  of  property 
, -11111  .1-  n  gift,  for  instance)  must  operate 
iiiiiiii  li.il  ly,  otherwise  it  is  not  valid. 

t  I  l:i~  iloclrine  is  founded  on  the  meta- 
r.lii-ui.'iil  distinction  which  the  Mussulmans 
Rhrixt  a  debt  and  a  claim.  Thus 
will  i-i'  Li  iiirsun  remits  to  another  a  debt  con- 
triuiLiI  bj  borrowing,  purchase,  or  the  like, 
liL',  (IS  it  were,  conveys  or  makes  over  so 
nincb  property  to  that  other  :— but  where  ho 
remits  an  obligatory  claim  upon  another  to 
answer  the  debt  of  a  third  person,  he  then 
merely  annuls  a  right  of  his  own ;  for  as  that 
other  had  not  in  reality  received  any  pro- 
perty from  bim,  he  cannot  by  such  remis- 
sion be  said  to  have  made  over  so  much 
property  to  him. 

t  A  gift,  or  any  deed  vesting  property  in 

iiithLT.  cannot  operate  without  the 


discharge.— If  a  claimant  say    uf  tliiit  other.    On  this  principle  a  pift  ia 


surety,  who  had  become  bail  by  desire 
principal,  "You  are  enlarged  from 
um  towards  me,''  in  that  case  the 
is  entitled  to  receire  the  amount  in 
ti  from  the  principal ;  because,  accord- 
the  rules  of  grammar,  this  sentence, 
;h  the  preposition  from  with  respect 
object,  and  that  of  towards  with  re- 
o  the  claimant  of  auoh  object,  are 


111  lij  tiike  place  until  the  seisin  of  the 
I',  ^s,  until  then,  it  is  in  his  power  to 
It  it  void  by  a  rejection.  But  it  is  not 
If  y^iwer  of  the  surety  to  prevent  the 
Li  iuii  if  the  exemption  in  his  favour  by 
i'i;iiIion  of  it,  aa  it  is  held  to  be  an 
liiiuit  of  a  right  on  the  part  of  tho 
lant.  uid  not  a  deed  oonveying  property 
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from  bail  beiDg  »mere  annulment,  it  follows  i  and  Mohammed.— Aboo  Yoosaf  allege*  Qiai 
that  the  suspension  of  it  npon  a  condition  is  a  contract  of  bail  is  valid,  if,  haring  beei 
lawftil,  in  \be  same  manner  as  the  Buapension  I  formed  without  the  knowledge  of  the  olain- 
of  divorce  or  emancipation :  in  opposidoD  Uy ,  ant,  it  receive  his  assent  on  ib)  being  notified 
the  enlargement  of  the  priueipal  i  as  that  ii:  to  bim;  and  (aooording  to  several  oopies  ol 
an  endowment  with  rigut  of  property,  and  the  Msbsoot)  his  assent  is  not  a  oonditW.— 
may  therefore  be  rejected  by  him.  This  dieagreement  relates  equally  to  bail  fm 

Bail,  in  caaes  of  panithment  or  retaliation,  the  person,  and  bail  for  property. — 'Hh 
it  valid  only  for  the  person,  —  BiiL  is  not  reasoning  of  Ahoo  Yoosaf,  in  support  of  hii 
valid  with  respect  to  any  right  of  which  thi'  :  opinion,  is,  that  a4  bail  signifies  an  obliga- 
fulfilment  is  impraotieable  by  means  of  bail,  tory  engagement,  it  is  therefore  binding  on 
at  in  oases  of  pnnishmeat  or  retaliation,—  the  person  who  undertakes  it ;  and  hesoe  it 
because  proxies  are  not  admitted  in  ease  o'<  would  appear  lliat  it  does  not  depend  on  the 
corporal  punishment.  But  bail  for  the  per-  assent  of  the  claimant :  bnt  the  leaaon  foi 
sons  of  onminals  under  the  senlenoe  of  such  suspending  it  upon  his  oononrrenoe  is  tbe 
punishment*  is  lawful.  same  as  occurs  under  the  head,  of  momagt, 

Bail  may  be  given  for  the  price,  bat  not  for  treating  of  Fazoolee  marriages;  "Thodoola- 
the  goodt,  in  a  lale. — A  PEBSoy  may  lawfully  ration  of  the  surety  that  he  has  become  bail 
become  bail,  on  the  part  of  a  purchaser,  oii  for  a  particular  thing,  on  the  part  of  a  parti. 
tlie  payment  of  the  prioe,  because  price  is  e. ,  cular  person,  renders  the  contract  oomplete ; 
debt ;  out  it  is  not  lawful  to  become  bail,  on  but  as  it  is  a  deed  affecting  tlie  olwmanl 
the  part  of  the  seller,  for  the  merchandise ;  (inasmuch  as  it  invests  him  with  a  right  to  s 
for  tnat  is  substanoe,  of  which  the  compenaa-  I  claim),  it  is  therefore  suspended  npon  bii 
tion,  in  case  of  destruotion,  is  insured,  by  assent." — The  reasoning  of  the  other  two 
means  of  something  of  a  different  kind,  '  doctors  is  that  boil  creates  a  right ;  in  other 
namely,  the  prioe ;  and  although  bail  for  in-  words,  the  surety  oonstitntes  tite  daimanl 
sured  substanoe  be  lawful  in  the  opinion  of  i  proprietor  of  a  claim  npon  him,  which  he 
allourdoctort.stiUitisrequiredthatthesub' I  accordingly  demands  from  hka  after  the 
stance  be  insured  for  a  sinulariDkind.such  as  oompletion  of  the  contract.—Henoe  it  follows 
theeubjeotofoninvalidsale,  anorticle  seized  that  two  points  are  necessary  to  the  oomple- 
in  virtue  oC  an  intention  to  purchase,  or  an  tion  of  the  contract,  namely,  the  apeeoh  of 
article  nsurped ;  bnt  not  for  any  substance  the  surety  (which  is  equivalent  to  a  dedara- 
whioh  is  insured  for  something  of  a  different  tion  with  respect  to  the  claimant},  and  the 
kind,  such  a«  the  suliject  of  a  valid  sale,  or  a  speech  of  the  claimant  (whioh  is  eqnivalent 
pawn ;  nor  for  any  substance  held  in  the  i  to  acceptance).— Now  in  the  caae  in  question 
nature  of  trust,  BucQ  as  a  deposit,  a  subject  there  exists  only  one  of  these  two  nqniaiteB  i 
of  rent,  a  loan,  Mozaribat  stoeK,  or  partner-  the  contract,  therefore,  is  not  nwpended  be- 
ihip  stook. — If,  after  the  purchaser,  in  a  ease  youd  the  meeting ;  and  oonsequenlly  a  oon- 
of  sale,  had  paid  the  price,  a  person  become  tract  of  bail  is  not  vi^id  but  through  the  oon- 
bail  for  the  aelivery  of  the  goods  to  him, — or  sent  of  the  claimant  at  the  meeting, 
if,  in  a  case  of  pawnage,  a  person  become  bail  l  Except  tehere  the  debtor  is  dying. — Rxcept- 
foT  the  pawnee's  restitutton  of  the  pledge,  rso  only  in  one  instance, — namely,  where  a 
— or,  in  a  case  of  hire,  for  the  renter's  restor- 1  sick*  person  says  to  bis  heir,  "  tie  you  bait 
ing  the  article  hired, — in  all  these  cases  the  '  for  whatever  debte  I  may  owe,"  and  the  heir 
ball  is  valid,  because  of  the  snrety  having  becomes  bail  acoordingly  in  the  aboeuoe  of 
engaged  for  the  performance  of  what  was  due  the  creditors;  for  in  this  oase  the  bail  is 
and  incumbent.  effectual,  notwithstanding  the  absenoe  of  the 

Bail  /or_  the  performance  of  toork  bu  a  creditor*,  npon  a  favourable  oonstmotion,— 
»peeific  animal  ii  not  valid. — If  a  person  hire  for  two  reasons :  Finer,  the  bail  so  contracted 
a  qnadruped  for  the  carriage  of  a  burthen,  is.  io  effect,  a  will,  and-ia  therefore  valid 
and  another  be  bail  for  the  animal  oarrying  without  the  intervention  of  the  olaimuit 
the  said  burthen,  it  is  not  valid,  because  of  (and  hence  lawyers  have  remarked  that  this 
the  animal  being  the  property  of  another. —  species  of  bail  is  not  lawftd  nnleaa  when  the 
This,  however,  proceeas  on  a  supposition  of  sick  person  is  in  poMcwion  of  property ;  be- 
the  hire  having  related  to  a  epecinc  animal ;  cause  a  will  would  not  otherwise  be  lawful); 
for,  if  the  animal  be  not  specific,  the  bail  is  ,  Becondlt,  the  sick  person  is  the  representa- 
valid,  asin  thatcase  itis  in  thepower  of  the  I  tive  of  his  creditors,  because  ha  atanda  in 
■orety  to  supply  an  animal  of  his  own  for  the  j  need  of  bcin^  so,  in  order  that  be  may  divest 
oarriageof  the  burthen.  In  the  same  manner,  himself  of  bis  obligatious;  and  alio,  beoanse 
in  oaae  of  a  person  hiring  a  slave  for  service,  this  is  attended  with  an  advantage  to  the 
bail  given  for  his  performance  of  the  service  '  creditors. — The  caae  i*  therefore  the  same  as 
ia  invalid,  as  the  slave  is  not  the  property  if  creditors  had  themselves  been  present, 
of  the  surety,  and  ho  has  conseqnently  no  Objection. — If  the  risk  person  represent 
power  of  enforcing  what  he  has  under-  his  ereditors,  it  follows  that  his  acqnieeoenoe 
taken.  ii  a  necessary  oondition,  in  the  aome  manner 

A  contract  of  bail  mtut  be  formed  with  the 
content  c^  the  claimant — AcoirTKtCTof  bailis 
not  valia  nnlesa  it  be  formed  with  the  consent 
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t  of  the  creditors,  had  they  been  pre- 
and  that  the  eipression  of  "  Be  ynu 
n  my  part  I'ur  whatever  I  owe,"  is  nut 
aive  ot  the  contract ;  whereas  this  ren- 

Li. — The  boil  founded  on  this  speteh 

■iok  person  is  »alid,  and  his  acquies- 
m  not  required  aa  a  ooudition  ;  because 
.'aning  to  be  deduced  from  the  speech 
lently,  a  -desire  on  the  part  of  the  sick 
hat  the  "bail  bo  conciuded,  and  not 
'  a  consultation  reapecting  it ;  and  his 
therefore  resembles  an  order  for  the 
sion  of  a  marriage,  as  already  explained 
the  head  of  marriage. — (It  la  to  be  ob 

that  if  .tiia  speech  of  the  aiok  peraoi 
Teisedto  a  stranger,  there  is  in  tha 
I   disagreement   with    respect   tu   thi 
7  of  the  bail.) 
'  of  bail  grafaitoitdj/  entered  into  oi 

of  an  insiileenl  defunct. — If  a  debtor 
iout  leaving  any  property,  and  another 
>  bail  to  his  creditors,  suoh  bail  is  no^ 

acoordin^  to  Haneeta. — The  two  dis- 
allege  thnt  it  ia  Tolid;  because  it  it 
aken  on  account  of  a  debt,  establialied 

right  of  the  credilora,  und  which  is 
.tant,  since  no  person  has  discharged 
laee  it  still  exists,  so  far  as  relates  to 
WB  of  futurity ;  that  ia  to  aay,  the 
.  if  it  be  not  diaehurged,  bcDomes  a 
U  before  Ood  Almighty.— As,  also,  if 
rety  were  actually  to  discharge  the 
Qoh  diooharge  would  be  valid,  being  a 
ooi  act  of  Justice,  in  the  same  manner 
■  it  ia  consequently  valid.— The  argu- 
f  Haneefs.  in  support  of  his  opinion  is, 
e  bail  is  in  tliis  case  given  for  a  debt 
is  annulled  with  relation  to  the  kws  of 
arid  1  and  the  validity  of  bail  being 
d  OB  the  laws  of  this  world,  it  oannot  be 
given  forwbnt  no  loDirer  letfally  exists. 
mor  paying  hia  surety  the  earn  for 
bail  has  hfen  gieen,  before  the  surely 
itfied  the  criditor,  cannot  reclaim  it. — 
ereon,  by   desire  of  another,   should 

his  bail  for  one  thousand  dims  which 
s,  and  the  debtor  eive  the  surety  one 
id  dirms  by  way  of  payment,  prior  to 
e  snrety'B.]  having  paid  the  creditor, 
1  debtor]  ia  not  in  that  case  permitt»l 
1  from  th«  surety  the  money  he  has 
ed  to  him.  for  two  reasons,  FiasT, 
it  of  the  possessor  (namely,  tht  surety' 
3cted  with  the  one  thousaud  dirms  on 
bability  of  his  having  ooeasion  lo  pay 
a  the  creditor,  and  therefore  whilst 
■obability  oxiats  the  principal  surety 
right  to  take  them  from  him  ;  similar 
se  where  a  person  hastily  (that  is, 
the_  stated  time)  pays  Zakat  to  the 
r,  in  wbieh  ease  he  would  not  be 
.  to  take  it  back  from  him,  Becondlv, 
^ty  becomes  proprietor  of  the  said  sumi 
e  of  the  seisin,  on  a  principle  which 
I  presently  en  plained.— It  ia  other- 
lere  the  debtor  gives  the  sum  to  the 
ly  way  of  commission  (as  if  he  were 
J  him,  "  Take  this  sum  uid  deliver  it 


to  the  debtor  ") ;  because  the  surety  does  not 
become  proprietor  in  virtue  of  suctk  a  seisin : 
on  the  contrary,  he  is  in  such  case  merely  a 
trustee. — It  is  to  be  observed  that  where  the 
surety  thns  reoeives  the  thousand  dirms,  and 
becomes  proprietor  in  virtue  of  such  receipt, 
he  ia  not  required  to  devote  in  charity  what- 
ever  profit  he  may  acquire  from  it ;  *  beoauM 
in  this  instance  the  property  reata  in  him 
immediately  on  the  receipt.  Where  he  re- 
ceives it  aner  having  himself  paid  the  debt, 
the  reason  of  the  property  then  vesting  in  him 
is  evident;  and  where  he  reoeives  it  before 
he  has  paid  the  debt,  he  beoomes  proprietor 
immediately  on  the  receipt. — The  reason  of 
this  is,  tliat  the  surety  has  a  olaim  on  the 
debtor  for  an  article  similar  to  that  for  which 
the  creditor  has  a  olaim  upon  him :  but  the 
olaim  of  the  surety  npoo  tne  debtor  is  sus- 
pended until  he  pay  the  debt  to  the  creditor. 
— The  claim  of  the  surety,  therefore,  is  in 
the  nature  of  a  debt  to  become  due  hereafter 
(whence  it  is  that  if  the  surety  shonid,  pre- 
vions  to  his  having  discharred  the  debt  to 
the  creditor,  exempt  the  debtor  from  tha 
olaim  he  had  upon  him,  such  exemption  would 
be  valid). — Ifow  as  an  article  similsx  to  that 
for  which  the  surety  is  responsible  to  tlie 
creditor  is  due  to  him  by  the  debtor,  it 
foUowBthat  on  his  leoeivinp  payment  from 
the  debtor  he  becomes  proprietor  in  virtue  of 
such  receipt. — The  degree  of  baseness,  more- 
ovsT,  vhi^  obtains  in  sui^  a  transaction  (sa 
ahall  be  hereafter  set  forth),  does  not  ts^e 
sffeot,  where  a  ruht  of  property  exisU,  with 
respect  to  indefluit«  things ;  as  has  been 
ilready  explained  in  treating  of  invalid  sales, 
Caie  of  a  delivery  of  tubsiiince  by  the  prin- 
fipalt  to  guard  his  surety  agaimt  lou.—lr 
bail  be  given  for  a  Koor  of  wheat,  and  the 
priuoipal  deliver  a  Koor  of  wheat  to  the 
surety,  and  he  sell  and  acquire  profit  by  the 
same,  id  that  case  the  profit  so  acquired  is,  in 
the  eye  of  the  UlW,  the  right  of  the  surety, 
>n  the  principle  slready  explained,  of  ue 
property  having  vested  in  bim  in  virtue  of 
the  receipt. — The  author  of  this  work  ob- 
serves-, thai  in  his  opinion  it  is  most  laudable 
that  the  surety  give  the  said  profit  to  the 
debtor,  although,  in  the  eye_  of  the  law, 
this  be  not  incumbent  upon  him :  and  snidi 
(according  to  one  passage  in  the  Jama 
baffhci^r)  la  the  opinion  of  Haneefa  upon  this 
point. — The  two  disciples  maint^  that  aa 
such  rroiit  is  the  right  of  the  surety,  he 
ought  not  therefore  to  give  it  to  the  debtor: — 
snd  this  also  is  related  as  an  opinion  of 
Haneefa,  as  well  as  another^  namely,  that 
the  surety  ought  to  bestow  it  in  chanty. — 
The  argument  of  the  two  disciples  is  that  the 
profit,  as  having  resulted  from  the  property 


that. 


lot  withstanding  the  existence  of  the 


That  is  to  tay,  whatever  profit  may  arias 
from  it  between  the  period  of  his  receiviaf 
it,  and  that  of  grati^iug  the  claimant. 
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property,  there  is  still  a  degree  of  baseness  in 
It,  because  it  was  in  the  X)ower  of  the  debtor 
to  retake  the  Koor  of  wheat  from  the  surety, 
and  deliver  it  himself  to  the  creditor;  or, 
because,  in  delivering  it  to  the  suretv,  it  is 
proi)able  that  ho  did  it  with  a  view  that  he 
should  deliver  it  to  the  creditor. — Now  the 
baseness  here  operates  in  conseouencc  of  the 
thing  to  which  it  relates  being  aefinite  ;  and 
the  mode  of  purging  such  baseness  is  (ac- 
cording to  one  tradition)  by  devoting  the 
profit  in  charity,  or  (according  to  another) 
by  giving  it  to  the  debtor,  as  the  baseness  is 
occasioned  by  his  right,  and  not  by  the  right 
of  the  LAW. — This  latter  is  the  most  authentic 
doctrine ;  but  it  prescribes  only  a  laudable, 
and  not  an  incumbent  duty ;  for  the  right  of 
the  surety  is  clear. 

Case  of  hail  discharaed  hy  an  at/nit  sale. — 
If  a  person  become  oaD,  by  desire  of  the 
principal,  for  a  debt  of  one  thousand  dirms, 
and  the  principal  afterwards  desire  him  first 
to  purchase  on  his  account  silks  to  the  value 
of  one  thousand  five  hundred  dirms,  in  the 
manner  of  an  aynit,  and  then  to  resell  the 
fiame,  and  discharge  the  debt  by  means  of 
the  price,  and  the  surety  act  accordingly,  the 
purchase  so  made  is  considered  as  on  his  own 
account,  not  on  account  of  the  principal,  and 
he  must,  of  consequence,  sustain  the  loss 
arising  from  the  aynit  sale. — An  aynit  sale 
is  where  a  merchant,  for  instance,  having 
been  solicited  by  a  person  for  a  loan  of 
money,  refuses  tno  same,  but  oflfers  to  sell 
goods  to  the  other  on  credit  at  an  advanced 
price ;  as  if  he  should  charge  fifteen  dirms 
for  what  is  worth  only  ten,  and  the  other 
person  agree  to  the  same.  This  is  termed  an 
aynit  or  substantial  sale,  because  it  is  a  re- 
cession from  a  loan  to  a  specific  substance 
(in  other  words,  the  merchant  declines  grant- 
ing tie  loan  required  of  him  by  the  borrower, 
but  agrees,  in  lieu  thereof,  to  sell  him  the 
cloth,  which  is  a  specific  substance) ; — and  it 
is  abominable,  as  bein^  a  recession  from  a 
loan  of  money,  which  is  a  laudable  action, 
on  a  principle  of  avarice,  which  is  a  sordid 
quality. — With  respect  to  the  nature  of  the 
case  in  question,  our  doctors  have  disagreed. 
— Some  have  asserted,  that  the  direction 
given  by  the  principal  to  the  surety  infers 
his  [the  principars]  oeing  responsible  for  any 
loss  that  may  be  sustained  by  the  purchaser 
in  conseq^uence  of  the  aynit  sale ;  and  that 
his  direction  in  this  particular  is  not  a  com- 
mission of  agency ;  for  this  reason,  that  the 
order  of  the  principal  (**  purchase  silks  on 
my  account")  implies  this  assumption  of 
responsibility : — but  a  responsibility  of  this 
nature  is  invalid,  since  responsibility  cannot 
hold  except  in  an  article  in  which  the 
person  who  is  responsible  has  some  interest ; 
and  no  person  has  any  interest  in  the  loss  on 
the  present  occasion.  Others  again  say,  that 
the  direction  in  question  amounts  to  a  com- 
mission of  agency :  but  that  it  is  an  invalid 
commission,  as  the  silks^  to  which  it  relates 
are  not  definite,  neither  is  the  price  of  them 
definite  fiom  an  ignorance  of  now  much  it 


may  exceed  the  amount  of  the  debt. — ^The 
purchase  of  the  silks  is,  in  fact,  considered 
as  having  been  made  on  account  of  the  surety, 
and  the  loss  resulting  from  it  falls  entirely 
upon  him  (not  upon  the  principal),  since  it 
was  contracted  by  him. 

Evidence  cannot  be  heard  in  support  of  any 
claim  against  a  surety  which  does  not  come- 
within  the  description  in  the  contract  of  hail. 
— If  a  person  become  bail  on  the  part  of 
another,  for  whatever  may  be  provea  to  be 
due  by  him,  or  for  whatever  the  Kazee  may 
decree  against  him,  and  the  debtor  aft^wards 
disappear,  and  a  claimant  offer  to  proye,  by 
evidence,  that  the  sum  due  to  him  is  one 
thousand  dirms,  such  evidence  is  not  to  be 
admitted ;  because  here  the  bail  is  limited 
to  whatever  the  Kazee  may  decree,  as  it  is 
evident  from  the  expression  **  Whateyer  the 
Kazee  may  decree,'^ and  likewise  from  that 
of  **  Whatever  may  be  proved  to  be  diie  by 
him,"  since  nothing  can  be  proved  bat  by  the 
decree  of  the  Kazee,  and^  the  claim  in  qnes* 
tion  has  not  this  limitaldon : — ^it  is  therefore 
invalid,  and  accordingly  the  eyidenoe  in  sup- 
port of  it  cannot  be  heard. 

A  decree  passed  against  a  surety  in  the  ab- 
sence of  the  j>rincipal  cannot  affect  the  latter 
unless  the  bail  were  entered  into  by  hia  desire, 
— If  a  person  prefer  a  claim  before  the  Kazee 
to  this  effect,  "  That  an  absentee  owes  him  a 
thousand  dirms,  and  that  a  particular  person 
present  is,  by  desire  of  the  debtor,  bail  for 
the  same,"  and  establish  his  assertion  by 
testimony,  in  that  case  the  Kazee  mast  pass 
a  decree  against  both  the  debtor  and  the 
surety. — If,  however,  the  bail  haye   been 

S'ven  without  the  desire  of  the  debtor,  the 
azce  must  in  that  case  decree  the  debt  solely 
against  the  surety ;  and  in  this  instance  the 
evidence  adduced  by  the  claimant  is  adndtted 
as  sufficient,  because  the  bail  is  absolute,  and 
not  qualified,  as  in  the  preceding  case. — ^It  is 
to  be  observed  that  the  different  decrees 
which  the  Kazee  gives  in  the  case  of  bail 
with,  and  without,  the  desire  of  the  debtor 
(that  is,  the  decree  against  both,  in  the  one 
case,  and  against  the  surety  only  in  the 
other),  is  founded  on  the  difference  which 
obtains  in  the  nature  of  these  two  modes  of 
bail ;— for  bail  by  desire  of  the  debtor  is  a 
gratuitous  deed  in  l^e  origin,  and  a  contract 
of  exchange  in  the  end;  but  bail  without 
the  desire  of  the  debtor  is  a  gratuitous  deed 
both  in  its  origin' and  it»  consequences. — Now 
where  the  claim  relates  to  one  only,  the 
decree  cannot  be  extended  to  the  other.  But 
if  a  decree  should  be  i>as8ed  relatiye  to  a 
surety  by  desire,  it  must  necessarily  include 
the  principal,  since  the  desire  he  expressed 
is  a  virtual  acknowledgment  of  the  existence 
of  the  debt. — It  is  otherwise  with  respect  to 
a  voluntary  surety ;  for  as  the  existence  of 
the  debt  in  that  case  is  proyed  by  his  belief 
of  it,  in  having  undertaken  the  bail  with 
regard  to  it,  and  not  by  any  virtual  acknow- 
ledgment of  the  debtor,  the  decree  is  there- 
fore solely  referred  to  him. — In  the  former 
case  (namely,  that  of  bail  by  desire),  the 
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surety  is  authorized  to  receive  from  the  seller  effect,  "  Witness  thereto,"  this  is  an  acknow- 

'what  he  may  have  heen  obliged  to  pay  on  his  ledgment  and   declaration   of  the   seller's 

account. —  Zifier  maintains  that  ne  is  not  right  of  property.— If,  on  the  other  hand,  he 

entitled   to   such    compensation ;    because,  attest  it  thus,  "  Witness  to  the  agreement  of 

haying  himself  refused  to  pay,  and  having  the  buyer  and  seller,"  thift  is  not  a  declaration 

been  compelled  to  it,  he  is  of  consequence  in  of  the  seller's  right  of  property, 
his  own  opinion  oppressed;  and  it  is  not 
permitted  to  such  as  are  oppressed  to  oppress 

others. —  Our  doctors,  on  the  other  hand.  Section, 

argue  that  whenever  a  refusal  is  undone  by  r\^  t      '  r^  * 

law,  the  opinion  founded  upon  it  becomes  of  ^f  Zamins,  or  Guarantees. 

consequence  null.  The  guarantee  of  agents  to  their  employers 

Case  of  KafeeUhe*l'dirk, — ^If  a  person  is  null. — If  an  agent  sell  the  cloths  of  his 
sella  house,  ana  another  become  Kafeel-bel-  constituent,  and  hold  himself  responsible  for 
dirk,  or  security  against  accident,*  on  his  the  payment  of  the  price  to  his  constituent, — 
behalf,  the  security  so  given  is  a  direct  or,  if  a  Mozarib  sell  the  goods  of  his  em- 
declaration  of  the  house  being  the  property  ployer  and  hold  himself  responsible  for  the  ' 
of  Uie  seller.— If,  therefore,  Uie  surety  should  payment  of  the  nrice, — the  responsibility  in 
aft^^ards  prefer  a  claim  of  rig[ht  to  the  either  case  is  null :  Fibst,  because  surety  or 
house,  such  claim  is  ina^issible. — The  bail  is  an  engagement  compelling  the  under- 
reason  of  this  is,  that  if  the  security  be  a  taker  to  answer  a  claim ;  and  as.  in  these 
condition  of  the  sale  (as  if  the  purchaser  cases,  the  agent  and  Mozarib  are  themselves 
should  have  said,  "I  will  buy  the  said  house,  the  claimants  for  the  price  of  the  goods,  it 
provided  a  particular  person  will  be  security  follows  that  if  they  were  responsible  for  the 
against  any  future  claim  to  it"),  in  that  case  same,  they  would  be  security  on  their  own 
the  completion  of  the  sale  rests  upon  the  behalf,  wnich  is  abstird : — and,  Secondly, 
agreement  of  the  surety;  and  afterwards,  because  the  goods  remain  in  their  hands  in 
When  he  prefers  a  claim  of  right  to  the  house,  the  nature  oi  a  trust ;  and  trustees  are  not 
he  endeavours  to  destroy  that  which  he  had  held  by  the  law  to  be  liable  to  resx>onsi- 
himself  rendered  complete : — ^if,  on  the  other  bility. — If,  therefore,  they  were  held  respon- 
hand,  the  security  should  not  be  a  condition  sible,  it  would  be  contrary  to  the  precepts  of 
of  the  sale,  the  surety,  in  that  case,  by  the  law. — Hence  the  taking  of  security  from 
agreeing  to  the  bail,  did,  as  it  were,  incite  them  is  null,  in  the  same  manner  as  a  con- 
the  buyer  to  the  bargain  (since  his  desire  of  dition  of  responsibility  is  null  with  respect 
purchase  was  founded  on  the  procurement  of  to  a  trustee  or  a  borrower, 
badl). — The  bail  so  given,  therefore,  is  equiva-  The  guarantee  of  partners^  in  a  purchase 
lent  to  a  declaration  of  the  right  of  property  and  sale  to  each  other ^  is  null. — If  two 
of  the  seller.  sharers  in  a  slave  sell  him  by  one  contract. 

An  attestation  to  a  contract  of  sale  is  not  and  each  of  them  be  security  to  the  other, 
equivalent  to  KafeeUhe^ l-dirk. — If,  in  the  on  behalf  of  the  buyer,  for  his  payment  oi 
sale  of  a  house,  a  person  should  attest  the  the  proportion  of  the  price  due  to  that  other, 
bill  of  sale,  and  put  his  seal  to  it,  ^thout  such  security  is  null ;  because  if  the  security 
giving  any  security,  such  testimony  aiid  af-  were  valid  under  a  general  copartnershin  in 
hxture  of  seal  is  not  an  acknowledgmeiit  of  the  price,  it  necessarily  follows  that  each  is 
the  seller's  right  of  property,  and  hence  the  in  part  security  on  benalf  of  himself  since 
witness  may,  if  he  please,  afterwards  claim  every  member  of  the  slave  is  indennitely 
the  house,  because  attestation  is  neither  a  shared  between  them ; — or  if,  on  the  other 
condition  of  sale,  nor  a  declaration  of  the  hand,  the  security  of  each  were  valid  with 
property  of  the  seller,  as  it  sometimes  hap-  respect  to  the  other's  share  in  particular, 
pens  that  men  sell  their  own  property,  and  this  induces  a  division  of  a  debt  before  the 
sometimes  that  of  others. — Besides,  the  wit-  receipt  of  it,  which  is  unlawful. — It  is  other- 
ness may  have  made  this  attestation  merely  wise  where  two  partners  in  a  slave  sell  their 
as  a  memorandum  of  the  transaction ;  a  sup-  shares  by  difierent  contracts ;  as  their  secu- 
position  which  the  case  of  bail  could  not  rity  to  each  other,  for  the  prices  respec- 
admit  of. — Lawyers  have  remarked  that  if  it  tively  due,  is  valid,  since  there  is  no  part- 
be  expressed,  in  the  bill  of  sale,  that  **  a  nership  in  this  instance,  because  whatever 
certain  person  had  sold  such  a  house,  whicn  is  owinjj  to  each,  respectively,  in  virtue  of 
is  his  property,  by  a  complete  and  valid  sale,"  his  particular  contract,  appertains  solely  to 
and  the  person  attest  the  writing  to  this  him,  without  any  participation  of  the  other; — 

whence  it  is  that  the  purchaser  is  at  liberty 

■ to  accept  the  share  of  one  of  them  only  and 

to  take  possession  of  it,  after  the  payment  of 

*  Dirk  signifies,  properly,  any  possible  the  price ;  and  also  that  he  may  take  posses- 
contingency.  Kafeel-be*l-airk,  therefore,  sion  of  the  share  of  one  of  them  only  after 
means  bail  for  what  may  happen. — In  the  paying  to  him  his  proportion,  notwithstand- 
present  instance  it  alludes  to  the  possibility  ing  he  may  have  purchased  both  shaces. 
of  a  claim  being  afterwards  set  up  to  the  Guarantee  for  land-tax,  and  all  other  re- 
house by  some  other  person,  which,  if  sub-  gular  or  Justifiable  imposts,  is  valid. — If  a 
stantiated,  would  annul  the  sale.  person  become  security  in  behalf  of  another 
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for  tribute  due  by  him,  or  for  a  nawayeob* 
levied  upon  him,  or  for  his  kissmat,  all  such 
securities  are  valid.^^curity  for  tribute  is 
valid,  because  tribute  is  in  the  nature  of  a 
debt,  and  mav  be  a  lawful  subject  of  claim, 
as  has  been  already  explained  (in  opposition 
to  Zakat,  as  that  is  a  matter  solely  affecting 
him  who  pays  it,  in  the  manner  of  a  gift, 
and  of  which  his  property  alone  can  be  the 
subiect;  whence,  after  his  death,  it  cannot 
be  oisoharged  out  of  his  effects,  unless  pre- 
scribed  in  his  will) :  —  and  with  respect  to 
nawayeeb,  if  it  extend  onl^  to  what  is  just 
(such  as  exactions  for  digging  a  canal,  for 
the  wages  of  safe  guards,  tor  the  eouipment 
of  an  army  to  fight  against  the  Inndeis,  for 
the  release  of  Mussulman  captives,  or  for  the 
digging  of  a  ditch,  the  mending  of  a  fort,  or 
the  construction  of  a  bridge),  tne  security  is 
lawful  in  the  opinion  of  the  whole  of  our 
doctors. — But  if  nawayeeb  extend  to  exac- 
tions wrongfully  imposed,  that  is,  to  such 
as  tyrants  extort  from  their  subjects  (as  in 
tiie  present  age),  in  that  case,  concerning  the 
validity  of  security  for  it,  there  is  a  differ- 
ence of  opinion  amongst  our  modem  doctors. 
— Sheikh  Imam  Alee  is  of  the  number  of 
those  who  hold  the  security  in  this  instance 
to  be  valid. — With  respect  to  kissmat,  there 
is  a  difference  of  opinion  concerning  the 
meaning  of  the  word.— Some  allege  that  it 
tiffnifies  the  same  with  nawayeeb;  whibt 
owers  define  it  to  be  same  with  Mowzifa 
Ratiba,  that  is,  fixed  imposts  which  are 
exacted  at  stated  periods,  such  as  once  in 
the  month,  or  once  in  every  two  or  three 
months.— Now  nawayeeb  means  the  casual 
exactions  made  by  the  sovereign,  which 
have  no  fixed  or  stated  period.  The  law, 
however,  is  as  above  explained,  with  respect 
to  both.  If,  therefore,  tne  exaction  be  right, 
then  the  security  for  it  is  lawful,  according 
to  all  our  doctors;  or  if  wrong,  there  is  a 
disagreement  with  respect  to  the  validity  of 
the  security. 

Difference  between  a  suspended  debt  and 
susperuled  bail. — If  a  person  say  to  another, 
*'  I  owe  you  a  debt  oi  one  hundred  dirms, 
payable  a  month  hence,"  and  the  other 
assert  that  the  debt  is  immediately  due,  his 
assertion,  as  claimant,  is  to  be  credited.— 
But  if  a  person  should  declare  to  another, 
**  I  am  security  to  you,  in  behalf  of  another, 
for  a  debt  of  one  hundred  diims,  pavable  a 
month  hence,"  and  the  other  assert  that  the 
debt  is  due  immediately,  the  declaration  of 
the  stirety  is  to  be  credited. — The  difference 
between  these  two  oases  is,  that  in  the  former 
case  the  debtor  makes  an  acknowledgment  of 
the  debt,  and  then  claims  his  right  to  a 
suspension  of  payment  for  one  month; 
whereas  in  the  latter  case  the  surety  makes 
no  aoknowled^ent  of  the  debt,  inasmuch 
as  the  obligation  of  the  debt  does  not  rest 

*  Nawayeeb  are  all  extraordinary  aids 
beyond  the  established  contributions,  levied 
at  tiie  discretion  of  government  to  answer 
any  paitionlar  emergency  of  the  state. 


upon  the  bail  or  surety,  as  has  been  often 
before  explained. — In  fact,  he  has  dm^y 
acknowledged  a  claim,  to  which  he  is  re- 
sponsible after  the  lapse  of  a  month,  which 
the  claimant  denies,  a^rting  that  he  is 
answerable  for  such  claim  immediately;— 
and  regard  is  paid,  in  law,  to  the  affirma- 
tion ot  the  defendant. — A  clause  of  suspen- 
sion, moreover,  is  merely  an  accidental  pro- 
perty of  a  debt,  and  not  an  essential,  whence 
it  is  that  it  cannot  be  proved  unless  it  have 
been  expressly  stipulated. — The  affirmation, 
therefore,  of  the  person  who  denies  the 
stipulation  of  such  condition  is  creditable,— 
in  the  same  manner  as  in  the  case  of  a  con- 
dition of  option,  in  sale. — Bail  under  a  sus- 
pension, on  the  contrary,  is  one  species  of 
DaU,  in  which  the  being  suspended  in  its 
operation  is  an  inherent  quality,  and  not  an 
accident;  whence  this  species  of  suspension 
may  be  proved  without  having  been  stipu- 
lated; as  where,  for  instance,  the  debt  due 
by  the  principal  is  a  suspended  debt.  Accord- 
ing to  bhafei,  the  affirmation  of  the  claimant 
is  to  be  credited  in  either  case ;  and  the  same 
is  related  as  an  opinion  of  Aboo  Yoosaf. 

Bail  against  accident,  in  the  sale  of  a  slave, 
— Iv  a  person  purchase  a  female  wive,  and 
another  warrant  her  to  be  the  prope^  of 
the  seller,*  and  she  afterwards  prove  to  be 
the  property  of  some  other  person,  the  pur- 
chaser IS  not  entitled  to  exact  the  prioe  nt>m 
the  surety,  until  the  Eazee  shall  nave  first 
passed  a  decree  against  the  seller  for  the 
restitution  of  the  price ; — ^because,  according 
to  the  Zahir  Rawayet,  the  sale  does  not  be- 
come null  immediately  on  the  proof  of  the 
subject  of  it  being  the  property  of  another, 
but  endures  until  the  Kazee  pass  a  decree  in 
favour  of  the  purchaser^  directing  the  seller 
to  return  the  price.  Since,  therefore,  pre- 
vious to  the  issuing  the  said  decree,  it  is  not 
incumbent  on  the  principal  (that  is,  the 
seller)  to  make  restitution  of  the  purchase- 
money,  so  neither  is  it  incumbent  on  the 
surety.  It  would  be  otherwise  if  the  slave 
were  proved  to  be  free,  and  the  Kazee  pass  a 
decree  to  that  effect,  for  in  such  oase  the  sale 
becomes  null  immediately  on  the  issuing  of 
such  decree,  since  freedom  is inoapableof  being 
the  subject  of  sale,  and  the  buyer  would, 
therefore,  be  entitled  to  exact  tiie  purchase - 
money  either  from  the  suretv  or  from  the 
seller,  without  waiting  for  a  decree  of  resti- 
tution from  the  Eazee. — It  is  related  as  an 
opinion  of  Aboo  Yoosaf,  tiiat  sale  becomes 
null  immediately  on  the  proof  of  the  subject 
of  it  being  the*  property  of  another;  and 
that,  consequently,  the  ouyer  has  in  such 
case  a  right  to  exact  the  prioe  either  from 
the  surety  or  the  seller,  without  waiting  for 
the  decree  of  the  Eazee  to  that  effect. 

Security/ for  fulfilment  is  null, — If  a  person 
purchase  a  slave,  and  another  he  security  for 
the  fulfilment  of  the  bargain,t  such  security 

*  Literally,  **  and  another  be  bail  against 
accident." 
t  Arab.  Zamin  ba  Ohda. 
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is  null ;  because  the  word  Ohda  [fulfilment]  and  any  excess   is  referred   to  the  latter, 

is  of  a  oomprehensiye  nature,  as  haying  a  namely,  the  security. 

yariety  of  meanings.  I.  It  relates  to  the  Case  of  two  persons  who  are  hail  for  a 
former  bill  of  sale,  which  the  seller  receiyed  thirds  to  the  amount  of  the  whole  claim,  and 
from  the  person  who  sold  the  slaye  to  him  ;  also,  reciprocally,  hail  for  each  other's  seen- 
and  this  being  the  property  of  the  seller,  any  riYy.— If  two  persons  be  bail  for  property 
security  with  respect  to  it  is  inyalid.  II.  It  in  behalf  of  another, — in  this  way,  that 
relates  to  the  contract  and  its  rights.  III.  each  snrety,  respectiyely,  holds  himself  re- 
It  relates  to  a  warrant  or  security  against  sponsible  for  the  other  surety, — in  this  case, 
accidents.  And,  IV.  To  option. — As,  there-  whateyer  either  surety  may  pay  [in  yirtue 
fore,  the  term  com]}ri8es  so  many  things,  the  of  the  bail],  whether  the  sum  be  great  or 
particular  application  of  it  is  aubious ;  and  small,  he  is  entitled  to  exact  the  half  of  it 
nenoe  practice  cannot  take  place  upon  it. —  from  the  other  surety. — This  proceeds  upon  a 
It  is  different  with  respect  to  the  term  dirk,  supposition  that  each  of  these  two  sureties, 
for   although   that   signify  whatever   may  respectively,  is  bail  for  the  whole  property 


happen,  yet  the  custom  of  mankind  has  re-  on  the  part  of  the  principal,  and  like¥n.sefor 
stnunea  the  application  of  it  to  one  particular  the  whole  obligation  on  the  part  of  bis  co- 
sense,  namely,  a  security  against  any  future  surety.  Hence  in  each  of  the  two  sureties 
claim ;  and  Zinian-be  l-cQrk,  or  security  two  bails  are  united ;  bne  on  behalf  of  the 
against  accident,  is  therefore  valid.  principal,  and  one  on  behalf  of  the  co-surety; 
Security  for  a  surrender  of  the  article  to  and  bail  on  behalf  of  a  surety  is  lawful,  in 
the  purchaser  is  invalid, — If  a  person  sell  an  the  same  manner  as  on  behalf  of  a  principal, 
article,  and  another  be  sectirity  to  the  pur-  or  as  a  transfer  on  behalf  of  a  transferee  ; 
chaser  for  the  release  *  of  that  article,  such  because  the  intention  of  a  contract  of  bail  is 
security  is  invalid,  according  to  Haneefa,  as  undertaking  the  obligation  of  a  claih  ;  and 
the  intention  of  it  is  the  release  of  the  ar-  tbis  end  is  answered  by  bail  on  behalf  of  a 
tide,  and  the  delivery  of  it  to  the  purchaser,  surety.— As,  therefore,  two  bails  are  in  this 
which  the  security  is  not  competent  to  per-  case  united  in  each  of  the  sureties,  it  follows 
form. — The  two  disciples  hold  this  to  be  that  whatever  payments  are  made  by  either 
ysdid,  as  in  their  opinion  it  is  equivalent  to  a  of  them  are  made,  in  an  indefinite  manner, 
security  against  accident ; — ^in  other  words,  on  account  of  both ;  for  the  payment  so 
it  imports  an  obligation  to  deliver  to  the  made  was  purely  in  yirtue  of  the  bail ;  and 
purchaser  either  the  article  sold,  the  value,  each,  with  respect  to  the  bail,  stands  in  the 
or  the  price ; — and  such  being  the  case,  it  is  same  predicament ;  that  is  to  say,  neither 
valid  01  course.  has   a  superiority  over  the   other. — (It  is 

otherwise  where  each  surety  is  a  principal 

with  respect  to  part  of  the  debt,  as  in  the 

first  example ;  for  in  this  case  neither  has  a 

TT  right  to  exact  anything  from  the  other  on 

CHArTLR  II.  account  of  the    payments   he    may  make, 

OP  BAIL  IN  WHICH  TWO  ARE  CONCERNED,  unless  such  payments  exceed  the  sum  for 

/T».^  «/•  ^  -^     -    ^         I  •  •  *       •  which  he  is  a  principal,  because  the  principal 

■  ^1-^57/^Tr-f  J*^  "'Tn   ^T  liasa8uperionty.)-Now8mce.mtheca8ein 

^"^A  ^^^-^^iJ^      yJ^,\fA  ^"fT''  ni»y  make  are  made  {ndefinitely,  on  account 

*°'^  ^l^  ^^^,^t^}^^°l}^^  "*^'"'  ot  6oth,  it  foUows  that  the  perion  making 

"^  T  ?rt^  ^  ■  ^f^""^'  t''"  Pe"o°8.  P"'-  such  payments  is  entitled  to  exact  the  halT 

tef'oteo\rIl:&"iTc'ai^.tlSr?f  "'  ^l'-  f--  the  other.    And  this  induces 

them 

any 

the 

T^^lf^^^k^J^f"^"^!  ^l^1l^l^^^T^^  which  can  oillybe'answeredV  the  one  party^ 

Jt^r.  ^f  ^>.J    f^fW  .ait\f  f^  '""^^^  taking  from  the  other  the  half  of  what  he 

r^^fnal  i^tS  S,w  ffni  Llf  ®5  'f\*  ^^1  ^^^  P^^.    The  Other,  therefore,  is  not 

principal  with  respect  to  one  half  of  the  entitled  to  retake  it  again  from  the  person 

haU :  ^for^TJil^nlTnwL'Tn  ^^^^^^  who  has  first  paid,  because  this,  if  periSitted. 

half;-for  what  each  owes  m  virtue  of  his  ^^^^  j^^^^^  th^   equality  already  estab- 

bemg  a  principal  is  no  bar  to  the  obhgation  Hshed.-(It  is  otherWise  ii   the   pi^ceding 

?n^n^3^/^Kf*    ^a"^^^',^^    ''''^  ^-"^  case,  for  there  each  of  the  parties  Is  a  prin- 

!^Kfi    i  ''^^K*'^'^'*^^^^''^^^'^  ''w^''^'"''  cipai  with  respect  to  a  portion  of  the  Sebt. 

which   18    subordinate  thereto.-Whatever  and  consequently  thev  are  not  on  a  footing 

payments,  therefore,  either  of  them  ma v  make  ^f  perfect  equaUty  with  respect  to  the  bail.) 

are   held  to    be    in   virtue  of  the    former,  _^hen.  however,  one  of  tlie  parties  shall 

namely,  the  debt,  as  far  as  that  extends;  have  taken  the  half  from  the  other,  then  they 

are  jointly  entitled  to  exact  the  whole  of 

what  has  been  paid  from  the  principal ;  since 

*  Arab.  Ehilas:  meaning,  the  surrender  thev  paid  the  same  on  his  behalf;  the  one 

of  the  article,  by  the  seller,  to  the  purchaser,  making  the  payment  immediately  from  him- 
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self,  and  the  other  doing:  it,  as  it  were,  by 
Lis  substitute  : — or  the  surety  who  paid  is  at 
liberty,  if  he  please,  to  exact  the  whole  of 
what  he  paid  from  the  principal,  because  he 
was  bail  for  the  whole  of  the  property  by 
his  desire. — If,  in  this  instance,  the  creditor 
exempt  one  of  the  two  sureties,  he  has  a  right 
to  claim  the  whole  from  the  other,  because 
the  exemption  of  a  surety  docs  not  operate 
as  an  exemption  in  favour  of  the  principal, 
and  therefore  the  whole  of  the  debt  remains 
due  by  the  latter  ;  and  the  remaining  surety 
being  still  bail  for  the  whole  of  the  nroperty, 
it  is  consequently  lawful  to  claim  tne  whole 
from  him. 

In  the  dissolutioti  of  a  reciprocity  partner- 
ship, each  partner  is  responsible  for  any  debts 
contracted  under  their  partner  ship. -—iif  two 
partners  by  reciprocity  dissolve  their  copart- 
nership, and  separate,  whilst  some  of  their 
debts  still  remain  due,  the  creditors  have  in 
that  case  a  right  to  claim  the  whole  from 
whichever  of  them  they  please ;  because 
each  of  these  partners  is  suretv  for  the  other, 
as  has  been  already  explained  in  treating  of 
partnership. — Neither  of  the  partners,  more- 
over, has  a  right  to  make  any  claim  upon 
the  other  for  wnatever  payment  he  may  have 
made  to  the  creditors,  unless  such  pavment 
exceed  the  half  of  the  debt,  in  which  case 
he  has  a  right  to  exact  from  him  the  pay- 
ment of  such  excess,  for  the  reason  already 
explained,  in  discussing  the  case  of  reci- 
procal bail  by  two. 

Case  of  two  Mokatihs,  hail  on  each  other* s 
behalf  for  their  ransom. — If  a  master  con- 
stitute two  of  his  slaves  Mokatibs,  by  one 
contract,  for  a  thousand  dirms  (for  instance), 
and  each  of  them  become  bail  for  the  other, 
in  that  case,  whatever  sum,  from  the  whole 
amount  covenanted  to  be  paid  by  the  master, 
is  discharged  by  either,  the  half  of  that  sum 
may  be  exacted  from  the  other. — Analogy 
would  suggest  that  the  bail,  in  this  instance, 
is  not  valid ;  because  bail  is  valid  only  when 
opposed  to  a  valid  debt :  and  the  considera- 
tion of  Kitabat,  or  the  degree  of  freedom 
bestowed  upon  a  Mokatib,  is  not  a  valid 
debt,  as  has  been  already  explained. — It  is 
lawful,  however,  upon  a  favourable  construc- 
tion, by  considering  each  of  the  slaves  as  a 
principal  with  respect  to  the  obligation  of 
»the  wnole  consideration  of  Kitabat,  namely, 
a  thousand  dirms ; — in  other  words,  by  con- 
sidering each  of  them,  respectively,  as  being 
responsible  to  the  master  for  the  payment 
of  the  whole ;  and,  consequently,  that  upon 
his  making  payment  of  the  whole,  the  other 
obtains  his  freedom  as  a  dependant, — in  this 
way,  that  the  freedom,  of  both  is  suspended 
on  their  payment  of  one  thousand  dirms, 
and  the  master  is  at  liberty  to  claim  the  said 
thousand  from  each  of  tnem  respectively, 
as  a  principal,  not  as  a  surety.  Each,  how- 
ever, is  considered  as  surety  on  behalf  of 
the  other,  with  respect  to  exacting  a  moiety 
of  what  he  pays  on  account  of  tne  oonside- 
ration  of  Kitabat  (a  particular  explanation 
of  this  will  hereafter  oe  given  in  treating  of 


Mokatibs). — From  the  explanation  of  the 
law  in  this  case  it  appears  that  both  slaves 
are  equal  with  respect  to  the  payment  of  the 
thousand  dirms,  which  is  the  consideration 
of  their  Kitabat ;  and  hence  each  is  respec- 
tively entitled  to  take  from  the  other  a 
moiety  of  whatever  part  of  the  said  thou- 
sand dirms  he  may  pay. — If  the  master,  in 
this  case,  should  emancipate  one  of  the 
slaves  prior  to  his  having  made  any  pay- 
ment on  account  of  his  Kitobat^  in  that  case 
he  becomes  free ;  because  his  master,  whose 

Eroperty  he  then  was,  chose  to  emancipate 
im. — lie  becomes  likewise  exempted  n'om 
any  obligation  to  pay  his  half  or  the  con- 
sideration of  Kitabat,  because  he  acquiesced 
in  that  obligation  merely  as  a  means  to 
obtain  his  freedom  ;  but  upon  his  becoming 
free  in  consequence  of  the  emancipation  of 
his  master  it  exists  no  longer  as  a  mean,  and 
therefore  ceases  altogether.— The  obligation, 
however,  for  the  payment  of  an  half  still 
continues  incumbent  upon  the  other,  who 
remains  a  slave ;  because  the  whole  amount 
of  the  consideration  was  opposed  to  the 
bondage  of  both ;  and  l^e  whole  was  con- 
sidered as  due  from  each,  respeotiTely, 
merely  as  a  device,  in  order  to  render  the 
bail  of  each  in  behalf  of  the  other  valid, 
and  thereby  to  enable  each  to  take  from  the 
other  a  moiety  of  what  he  pays. — But  when 
the  master  emancipates  one  of  them,  there 
exists  no  further  necessity  for  this  device ; 
whence  the  debt  is  then  considered  as  opposed 
to  them  both,  jointly  (not,  in  toto,  to  each 
respectively),  and  is  accordingly  divided  into 
two  separate  parts,  of  which  one  still  con- 
tinues due  from  him  who  remains  a  slave. 
—In  taking  this  portion,  the  master  is  at 
liberty  either  to  exact  it  from  the  fr^eedman, 
in  virtue  of  his  being  security,  or  from  the 
slave,  because  of  his  being  tiie  principal. — 
If  he  take  it  from  the  freedman,  the  freed- 
man  is  then  entitled  to  retake  it  frt>m  the 
slave,  because  of  his  having  paid  it  by  his 
desire :  but  if  he  take  it  from  the  slave,  he 
[the  slave]  is  not  entitled  to  take  anything 
m)m  the  freedman,  because  he  merely  pays 
a  debt  which  he  justly  owes. 


CHAPTER  m. 

OF  BAIL  BY  FBEEMEK  IN  BEHALF  OP  SLAVES, 
AND  BY  SLAVES  IN  BEHALF  OF  FREEMEN. 

A  person  becoming  surety  on  behalf  of  a 
slm^efor  a  claim,  to  which  the  slave  is  not 
liable  until  after  emancipation^  must  dis- 
charge  it  immediately, — If  a  person  be  surety 
in  behalf  of  a  slave,  for  some  thing  not 
claimable  from  the  slave  until  after  he 
recover  his  freedom,  without  specifying 
whether  the  thing  in  question  is  claimable 
immediately,  or  hereafter,  in  that  case  it  is 
to  be  considered  as  immediately  due ; — that 
is  to  say,  it  is  claimable  immeiaiately  from 
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barinjr  married  without  the  consent  of  hia  bis 
master,  he  thoald  have  had  oarnal  conneiion  n  lie 
«'ith  the  woman  on  the  supposition  of  such  t<^r 
niuriage  being  valid  (in  all  which  casea  Ihii 
nothing  could  be  exacted  from  the  slave  slm 
immediately,  nor  until  he  become  free),  and  uKl 
a  person  be  a  surety  for  the  oompeasation  '  wfii 
eventually  claimable  from  the  slave,  ho  is  ch^l 
liable  to  an  immediate  claim  for  it.  The  ■\n\ 
reason  of  this  is,  that  the  slave  ought  un  1 
mediately  to  discharge   ihe    oompensation  I 

because  there  exists  an  evident  cause  ot   ts 
obli^don  npon  him,  and  a  slave,  in  virtue    j 
of  hu  being  a  Uak,  is  capable  of  being  sub     tl 
icot  to  obligation.    He  is,  however,  exempted     I 
irora  an  immediate  claim  for  the  oompensa 
tion,  because  of  his  poverty,  since  everything'   ! 
be  possesses  is  the  property  of  his  master 
and  his  master  is  not  assenting  to  the  obhga 
tion.     The  BOrety.  on  the  contrary,  is  not   n 
poor,  and  is  therefore  liable   to  the  claim      ) 
immediately,  in  the  same  manner  as  a  per       ) 
BOQ  who  becomes  surety  for  an  absentee  or  a 

Cuper. — It    is   otherwise  where    a    person 
xiD3eB    bail  for  a  debt   not  immediately 
dne,  for  there  the  surety  also  is  not  liable  to 
an    immediate  claim,   any  more    than   the   ) 
debtor,  since  the  debt  is  suspended  in    ta     1 
obligatian  to  a  future  period  by  the  consent 
of    the    creditor. — It    is,    however,    to    be         1 
observed,  that  in  the  case  iu  question,  the 
surety,  on  discharging  the  claim  upon  the 
i>lave,  11  not  entitled  to  demand  it  from  the 
slave  until  he  shall  have  obtained  his  frte 
dum  ;  because  the  creditor  had  no  right  to     I 
demand  it  until  that  event;  and  the  surety   n 
stands  in  the  place  of  the  creditor.  I      / 

Bail  fur  the  perton  of  a  since  U  cancelled 
by  his  aeath.—lF  a  person  advance  a  cla  m    i 
on  an  unprivileged  slivc,  and   auuther  be         1 
come  surety  for  his  person,  and  the  sla  e    i 
afterwards  die,  the  surety  is  in  that  caae  |  a 
released  from  his  engagement,  because  of  I 
the  principal  being  released.— (The  law    si 
the  some  where  the  slave,  in  whose  behall        ] 
bail  for  Uie  person  is  given,  is  emancipated  )    i 

Saii  to  a  claim  of  right  in  a  slace  aubje  la    1 
the  lurely  to  reipontibility  in  the  event  of  the    H 
tiace'i  lieceaie.—lF  a  person  claim  the  right       II 
of  properly  in  a  slave,  and  another  becom      ( 
suretv  in  behalf  of  the  possessor  of  him,  and 
the  slave  then  die,  and  the  claimant  estab   I    f 
lish  bis  right  by  witnesses,  the  surety  is   n  I 
that  ease  reapocsible  for  the  price  ;~becaiue 
it  was  incumbent  on  the  possessor  to  repel 
the   claim,  or,  if  he  failed   in  so  doing,  to 
give  the  value  for  which  the  surety  became 
answerable ;  and  as  the  obligation,  alter  the 
slave's  death,  rests  upon  the  principal,  so 
also  it   now  rests  upoh   the  surety.— It    s    ] 
otherwise  in  the  preceding  cose ;   for  there    I 
the  obligation  was  merclv  to  produce  the 

Evon  of  the  sl&Te,  whicn  is  cancelled  by ,    ] 
death. 
Baii  bg  a  ilac*  in  behalf  of  hi*  master,  or '  U 
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master  m  behalf  of  his  slate,  does  not 
li  any  ground  of  claim  hjf  the  turelu 
tlie  principal.— If  a  slave,  who  is  not 

■l.i,  be  surety  for  property  in  behalf  of 

luster,  or  any  other  man,  and  be  after- 

■i  Tuade  free,  and  then  pay  the  amount 

.Winh  he  was  surety, ^r,  if  a  master 

ijf  surety  for  property  in  behalf  of  his 

,  whether  he  be  indebted  or  not,  and 

( iiiancipating  him,  pay  the  amount  for 

!i  lie  stood  security,  m  neither  of  these 

I-  either  of  the  parties  entitled  to  take 

.   [lung  from  the  other,— Ziffer  maintains 

both  these  cases  the  parties  have  a 

I         recur  to  each  other ;  that  is,  each  is 

1    1  to  take  from  the  other  what  he  may 

I  ad  ~(It  is   here  proper  to  remark, 

1     reason  for  restricting  the  slave,  in 

t        case,  to  one  that  is  free  from  debt 

1        f  he  were  otherwise,  he  coald  not 

r  for  property  in  behalf  of  hia  maa- 

e  th  8  would  affect  the  right  of  his 

I         —The  argument  of  Ziffer  is  that 

d  of  claim  (namely,  bail  by  desire 

1       nnc  pal)  exists  in  both  cases ;  and 

I        o  ts  operation  (namely,  slavery)  is 

1  and  done  away.— The  argument  of 

I     ors  s  that  the  bail  in  these  oases  is 

I  e  beginning  a  ground  of  claim,  since 

I  can  the  master  have  a  debt  due  to 
I      his  slave,  nor  can  the  slave  have  a 

I  debt  npon  his  master.— Henoe  as 

d  of  claim  existed  in  the  beginning, 

i  ot  afterwards  take  place,  in  oonse- 

of   the   removal  of   the    bar  to  it 

is    slavery)  ;   for  the  law  here  is  the 

where  a  person  becomes  surety  for 

!       withmt  his  desire,  in  which  case 

i  sequent  assent  of  the  surety  is  of 

0  nn  deration  of  Kitahat  is  not  a  sub- 
f   a  I  ^lliiL  for  the  consideration  of 

t    whether  the   surety  be  a  slave  or 

n     H  not  valid  ;  because  the  consi- 

n  of  Kitabst  is  allowed  to  exist  as 

I I  tion  merely  from  necessity,  it  being 
at  to  reason,  inasmuch  as  a  master 
1  ave  a  claim  of  debt  upon  hia  slave ; 

1  a    he  case  in  question  the  Mokatih,  or 
n     ho  owes  the  consideration  of  Kita- 

p posed  the  slave  of  the  claimant. — 

I  e  consideration  of  Kitabat  ia  not  so 

t  hi  shed  as  to  admit  of  bail  for  it,— 

wherever  a  thing  is  established  from 

t  s  restricted  entirely  to  the  point 

\y     Besides,  the  debt  of  Kitabat 

at  rely  in  case  of  the  inability  of 

1     i  to  discharge  it ;  nor  is  it  possible 

t  by  claiming  it  from  the  surety, 

he  meaning  ofbail  is  "the junction 

person  to  another  person  in  relation 

1    m    — As,  therefore,  the  claim  does 

I     ate  upon  the  principal,  it  of  conse- 

ceases  with   regard  to  the   surety  ; 

t  s  a  rule  that  a  principal  and  Eta 

t      re  both  equally  liable  for  the  same 

<       n  coru  deration  in  lieu  of  enancipa- 
/  W^r  —A  coFsiDEsiTiOK,  in  lieu  of 
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emanaipatoTT  labour,  resembles  the  conri- 
deration  of  Kitabat,  in  tha  opinion  of  Ha- 
neeCa,  because  (acoordiiiK  to  bim)  a  slave 
that  works  out  his  freedom  by  labour  is  in 
tiie  same  predicament  with  a  Mokatib. 


OF  HAWALIT,  OB  THE  TBAN3FEB  OF   DEBT8. 

Beftniiion  of  terHu,  —  Ha walit,  in  its 
literal  sense,  means  a  removal ;  and  is 
darired  from  Tahool,  which  imports  the 
removal  of  a  thing  from  one  place  to  an- 
other.—In  the  language  of  the  Liu'  it  sig- 
nifies the  removal  or  transfer  of  a  ilhr,  by 
way  of  security  and  corroboration,  li'.uillie 
faith  of  the  oripnal  debtor,  to  tb  it  of  the 
person  on  whom  it  is  transferred.  Tin.-  iLblor 
or  person  who  transfers  the  debt  ia  IcrMied 
Moheel ;  the  transferee,  or  persou  upon  whom 
the  debt  is  trauaferred,  Mohtal-all  hoe,  and 
the  creditor,  or  transfer  receiver,  Mohtal. 

The  transfer  of  a  rfefi/.— The  transfer  of 
B  debt  is  lawful  1  because  the  prophet  has 
■aid,  "Whenever  a  person  transfers  his  debt 

rn  a  rich  man,  and  the  creditor  assents  to 
same,  then  let  the  claim  be  made  upon 
the  rich  man  ;"  and  also,  because  the  person 
upon  whom  the  debt  is  transferred  under- 
tues  a  thing  which  he  is  capable  of  perform- 
ing ;  whence  it  is  valid,  in  the  same  manner 
OS  bail.  It  is  l«  be  observed,  however,  that 
transfer  is  restricted  to  debt  ;  because  it 
means  an  ideal  removal ;  and  an  ideal  re- 
moval, in  LAW,  applies  to  debt,  and  not 
to  substance,  which  requirta  a  sensible  re- 

Ii  rendered  valid  by  the  consent  of  the 
creditor  and  traniferee.—k  contkaCT  of 
transfer  ia  rendered  valid  by  the  consent  of 
the  creditor  and  transferee.  The  consent  of 
the  creditor  is  requisite,  beeause  the  debt 
(the  thinj  transferred)  is  his  due  j  and  man- 
kind heiag  of  different  dispositions  with 
respect  to  uie  payment  of  debts,  it  is  there- 
fere  necessary  to  obtain  his  consent.  The 
consent  of  the  transferee  is  also  requisite, 
because  bv  the  contract  of  transfer  an  ob- 
ligation of  debt  is  imposed  upon  him,  and 
such  obligation  cannot  be  imposed  without 
his  consent.     The  consent  of  the  principal, 


engagement  of  the  transfuree  to  pay  the  debt 
is  an  act  relative  to  himself,  iwhich  is  at- 
tended with  a  benefit  to  the  prinoino],  and 
is  no  way  injurious  to  him,  inasmucn  as  the 
transferee  has  no  power  of  reverting  to  him, 
in  case  of  having  accepted  the  ODligation 
without  his  desire. 

It  exempts  the  debtor  from  any  demand. — 
Wazir  a  contract  of  transfer  ia  completed. 


the  ^loheel,  or  person  who  makes  the  transfer, 
is  exempted  from  the  obligation  of  the  debt, 
because  of  the  ac()uit3«ence  of  the  transferee. 
ZiHer  has  said  that  he  is  not  exempted,  be- 
cause of  the  analogy  which  subaista  between 
this  case  ftud  that  of  bail;  for  they, are  boti 
contracts  of  security  or  corroboration  ;  and 
as,  in  Uie  case  of  bail,  the  person  who  ia 
bailed  docs  nut  become  exempted  from  the 
debt,  BO  neithL-r  ought  the  transferrer  in  this 
ease.  Our  doctors,  on  the  other  hand,  agree 
that  Ilawnlit  literally  means  removal;  and 
whffo  a  debt  is  removed  from  the  faith  of  one 
perauu,  it  cannot  aftoriTards  remain  upon  it. 
Bail,  on  the  contrary,  means  a  junction ;  and 
the  intendment  of  it  is,  that  the  bailer  unites 
his  faith  to  that  of  the  suratee  witli  respect 
to  the  claim.  Now  the  deorees  of  the  law 
proceed  according  to  the  literal  meaning; 
and  the  object  of  transfer,  namely,  oorrobo- 
ration,  is  obtained  when  a  p«t8oa  that  is 
rioh  nnd  a  fair  dealer  aci^uiesoes  in  the 
obligation  of  the  debt,  u  it  is  to  be  supposed 
that  he  will  readily  fulfil  bis  obligation. 

Objectiok.— If  the  debt  ahift  from  the 
faith  of  the  debtor  to  that  of  the  tranaferee, 
it  would  tuUow  that  diere  can  be  no  com- 
pulsion on  the  creditor  to  reoeive  payment 
from  the  debtor,  wht:re  he  offers  to  ouoharge 
the  debt ;  In  the  same  manner  aa  a  creditor 
ia  not  oompellable  to  receive  payment  of  his 
debt  from  a  stranger  in  a  ^ratnitona  manner. 

Reply.— The  creditor  is  oompellable  to 
receive  payment  of  the  debt  from  the  dsbter, 
if  he  offer  to  make  payment,  baoaiUB  the 
claim  may  evi*ulu:iliv  revert  upon  him,  in 
case  of  tha  dcstri].  ii  ri  of  the  debt,imceif 
the  transferee  wl-I'  ><  lie  insolvent,  without 
having  paid  the  <li  1>I ,  [be  claim  wonld  revert 
upou  the  transf  jiTi;i ,  l<ir  reasons  that  will  be 
ahowu  in  the  next  case.  Hence,  the  pay- 
ment of  the  transferrer  cannot  in.  every 
respiict  bo  considered  as  gratnitona,  like  that 
of  a  stranger. 

Unlrsi  Ihf  trnii'fi  i-i '!  deny,  or  become  un- 
able  to  fulfil,  hix  i„.;.i,/ement.—TKB  creditor 
is  not  entitled  to  in  .  -.a  any  claim  upon  the 
transferror,  eict>|>ti[i--  inhere, his  right  on  the 
transferee  beinfj-  di  ^<  r  lyed,  he  oannot  other- 
wise obtain  it ;  in  which  case  the  debt  reverts 
upon  the  transferrer.  3hafti  alleges  that  the 
creditor  has  no  right  to  make  any  claim  for 
his  due  upon  the  transferrer,  althougb  his 
richt  be  destroyed ;  beoanae,  ia  oonaequenoe 
iif  ihi'  trausfer.  the  transfener  heoomea  ei- 
i'iii|it<.'il  from  the  debt;  and  this  exemption 
i-.  ;ili-.iilutf,  and  not  restricted  to  the  oondi- 
liiiii  lit  piiymcut  from  the  tranaferee.  Hence 
ikt;  dt-bt  cannot  tevert  upon  the  transferrer, 
except  on  nccouut  of  some  new  cause  ;  and 
Done  such  is  to  be  found  in  this  case.  The 
argument  of  our  docton  is  that,  although  the 
exemption  be  absolute,  in  the  terms  of  the 
contract,  iret  it  ia  restricted,  in  Om  sense,  to 
the  condition  of  the  right  being  rendered  to 
the  creditor.  The  transfer  is  therefore  dis- 
solved in  cose  of  his  right  being  destroyed  ; 
because  the  contract  is  capable  of  disaoln- 
tion,  and  may  be  diaaolTsd  by  tlie  agreement 
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of  the  partieB.  Tbe  condition,  moreoTcr,  of 
the  safe  delivery  of  the  debt  to  the  creditor, 
is  equivalent  to  that  of  warranting  the  sub- 
jeot  of  a  sale  to  be  free  from  blemish  ;  that 
IS  to  say,  nch  a  warranty  implicitly  eniats, 
as  a  ooDaition,  in  evciy  sale,  althotiifh  it  bo 
not  speciflcally  mentioned  ;  and,  in  the  same 
manner,  the  security  of  tbe  debt  exiata,  he  a 
condition,  in  n  contract  of  transfer,  although 
not  apeoifled  ia  it.  The  destruction  of  tlit- 
debt  due  to  the  creditor  in  a  case  of  transfer 
is  established,  according  to  Haneefa,  by  one 
of  two  circumstances.  I.  Where  the  trans- 
feree  denies  the  ciiBtenoe  of  the  contract, 
upon  oath,  and  the  creditor  cannot  produce 
witneaaeB  to  prove  it.  II.  Where  the  trans- 
feree dies  poor.  In  the  eTent  of  either  of 
tbe«e  oircumstanoes  the  debt  is.  destroyed, 
since  in  neither  case  it  is  practicable  for  the 
creditor  to  receive  payment  from  the  trans- 
feree. This  ia  the  true  meaning  of  a  de- 
struction of  the  debt  in  a  case  of  transfer. 
The  tiro  disciples  maintain  that  a  destruction 
of  the  debt  is  occasioned  by  one  of  three 
oircnmstanccs.  Of  these,  two  are  the  same 
with  those  above  recited ;  and  the  third  is,  — 
a  declaration,  by  the  magistrate,  of  the 
poverty  of  the  transferee  during  his  life- 
time.  This  third  circumstance  is  not 
admitted  by  Haneefa  ;  because,  according  to 
hb  doctrine,  poverty  cannot  be  established 
by  the  decree  of  the  m^strate,  since  pro- 
perty comes  in  the  morning  and  goes  in  the 
evening ;  but,  according  to  the  two  disciples, 
the    decree    of   the    magistrate    establishes 

rS«  transferee  hai  a  claim  upon  the  debtor 
for  what  he  (rani/eri  upon  him. — If  the 
transferee  should  demand,  from  the  trans- 
ferrer, the  amount  of  what  he  has  paid  in 
virtue  of  the  transfer  made  upon  him,  and 
the  transferrer  affirm  that  "he  had  made 
such  transfer  upon  him,  in  exchange  for  a 
debt  of  the  same  amountwhich  he  owed  him," 
the  affirmation  of  tbe  transferrer  is  not  ad- 
missible, and  he  is  bound  to  pay  the  demand 
of  tbe  transferee,  because  the  reason  of  such 
demand  (namely,  the  actual  payment  of  it 
by  bis  desire)  is  established. — The  trans- 
ferrer, moreover,  aaserts  a  claim  which  the 
other  denies ;  and  the  affirmation  of  the  de- 
fendant is  creditable. 

Objection. — It  would  appear  that  the 
affirmation  of  the  transferee  is  not  to  be 
credited,  although  be  be  the  defendant  \ 
because  be  has  acknowledged  what  he  after- 
wards denies,  inasmuch  as  his  acceptance  of 
the  transfer  la  a  virtual  acknowledgment  of 
the  debt  he  owes  to  the  transferrer. 

Reply.— The  acceptance  of  the  transfer  it 
not  an  acknowledgment  of  debt  due  to  tht 
transferrer,  beoanse  contracts  of  transfer 
are  sometimes  made  without  tbe  transferee'i 
owing  any  thing  to  the  transferrer. 

A  debtor  may  Iranifer   hit   debt   upon  c 

Soperty  in  the  kaadt  of  another  ptr»on.— 
a  person,  having  deposited  a  thousand 
diimc  with  another,  should  afterwards  make 
a  transfer  on  it  (as  if  he  were  to  desire  bii 


creditors  to  receive  payment  of  his  debt, 
from  a  deposit  placed  by  him  with  such  a 
person),  such  transfer  ia  valid,  becanse  the 
trustee  is  capable  of  discharging  the  debt 
from  the  deposit.  If,  however,  the  deposit 
■" "  destroyed,  the  transferee  (who  is  other- 
«  a  trustee)  is  in  such  case  released  from 
the  engagement  of  transfer  ;  becanse  the 
transfer  was  restricted  to  the  deposit,  sinoe 
the  trustee  engaged  no  further  than  the  pay- 
ment of  the  debt  from  the  amount  of  the 

itual  deposit.  It  ia  otherwise  with  respect 
a  transfer  restricted  to  naurped  property  \ 

r  if  a  person  were  to  make  a  transfer  on 

1  usurper,  on  account  of  specific  property 
_jurped  by  him,  and  the  said  property  be 
afterwards  destroyed,  tbe  transfer  so  made 
does  not  become  null:  on  tbe  contrary,  it  is 
incumbent  on  the  usurper  to  fiay  the  creditor 
-  similar,— or  the  value,  in  case  the  property 

1  question  had  not  been  an  artiole  of  which 
-_ie  unities  were  similar  ;-~becauBe,  as  a 
similar  or  the  value  is  a  representatiTe  of 
the  thing  itself,  the  property  in  this  case  is 
not  held  to  have  l>een  destroyed. 

A  transfer  may  be  restricted  to  what  ii 
due  from  the  transferee  to  the  debtor. — It  is 
to  be  observed  that  transfers  are  sometimes 
restricted  to  debta  due  by  the  transferee  to 
the  transferrer ; — and  in  all  cases  of  such 
restricted  transfers,  the  law  invariably  is 
that  the  transferrer  has  no  right  to  make  any 
doim  upon  the  tratisfiTcc,  for  the  .inbatanoe 
or  tlic  debt  upou  which  he  has  mads  such 
transfer  because  tbe  rit-ht  of  the  credittv  is 
connected  with  it,  in  tlie  same  manner  aa 
that  of  a  pawnholder  is  connected  with  the 
pown  ;  and  also  because,  if  such  a  right 
remained  with  the  transferrer,  tlie  act  of 
transfer  (which  is  tbe  right  of  the  creditor) 
would  be  rendered  null.  It  is  otherwise 
with  respect  to  on  absolute  transfer  (that  is, 
where  a  person  simply  says  to  his  creditor, 
"  I  have  tmnafcrred  the  debt  I  owe  you  upon 
a  particular  person,"  without  making  any 
mention  of  debt  being  due  to  him,  or  of 
specific  property  of  hisbeing  in  the  poseesaioa 
of  that  person,  whether  from  deposit  or 
usurpation) ;  for  in  this  case  the  right  of  the 
creditor  does  not  relate  to  the  property  of  the 
transferrer,  hut  rests  entirely  upon  the  faith 
of  the  transferee  ;  and  hence  if  the  trans- 


still  the  transfer  does  not  become  null. 


is  to  say,  the  giving  of  a  loan  of  any  thing 
in  such  a  manner  as  to  exempt  the  lender 
from  the  danger  of  the  road ;  as,  for  instance, 
where  a  person  gives  something  by  way  of 
loan,  instead  of  a  deposit,  to  a  merchant,  in 
order  that  he  may  forward  it  to  his  Mend  at 


*  Thatistosav,  it  is  disapproved,  although 
)t  absolutely  illegal.    (See  the  meaning  of 

le  term  Abominable,  p.  266.) 
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a  distance.  The  abomination  in  this  case  is  of  his  appointment,  and  afterwards,  by 
founded  on  the  loan  being  attended  with  taking  of  bribes,  prove  himself  an  unjust 
profit,  inasmuch  as  it  exempts  the  lender  man,  lie  does  not  By  such  conduct  become 
from  the  danger  of  the  road ;  and  the  prophet  discharged  from  his  office,— but  he  is,  neyer- 
has  prohibited  our  acquiring  proht  ujwn  a  theless,  deserving  of  a  dismission.  This  ii 
loan.  the   doctrine  of   the  Zahir  Kawayet :   and 

it  has  been  adopted  by  modem  lawyers.— 
-  Shafei  maintains  that  an  iinjust  man  is  in- 

capable of  the  office  of  Kozoe,  in  the  same 
manner  as  (in  his  opinion)  he  is  inoompe- 
ROOK"    XX  ^^^  ^^  ^^®  evidence.     Jt  is  related  in  the 

^  AA.  Nawadir,  as  an  opinion  of  our  three  doctors, 

OF  THE  DUTIES  OF  THE  KAZEE.  f^^^\^  "^l?^  man  is  incapable  of  discharg. 

^  ing  the  duties  of   a  Kazee.    Sonie  of  the 

(^ap.    I. — Introductory.  moderns  have  also  given  it  as  their  opinion 

Chap.  II.— Of  Letters  from  one  Eazee  that  the  appointment  of  a  man,  originally 

to  another.  unjust,  to  the  office  of  Eazee,  is  valid:  but 

Chap.  III.— Of  Arbitration.  that  if,  havinfl:  been  just  at  the  time  of  his 

Chap.  IV.— Of  the  Decrees  of  a  Kazee  appointment,  he  afterwards  become  unjust, 

relative  to  inheritance.  ^e  stands  discharged  from  his  office ;  because, 

as  the  Sultan  appointed  him  from  a  oonfi- 

CH AFTER  I.  dence  in  his  integrity,  it  is  to  be  presumed 

.  _                .               .,           1-ji    A-         J,  that  he  will  not  acquiesce  in  his  discharge 

A  Kazee  mmt  possess  the  quahftcattons  of  ^f  tj^e  duty  without  integrity. 

a  frifncss.—TiiE  authority  of  a  Kazee  is  not  ^    Mooftee   must   be    a  person  of  good 

valid,  unless  he  possess  the  qualihoations  cAarac^er.-A  question  has  arisen,  whether 

necessary  to  a  witness  ;  that  is,  unless  he  be  ^n    unjust    man    be    capable    of    being    a 

free,  sane,  adult,  a  Mussulman,  and  uncon-  Mooftee ;  *    and   on   this   subject  different 

victed  of  slander;  because  the  rules  with  opinions  have  been  given.    Borne  have  said 

respect  to  jurisdiction  are  taken  from  those  tfat  he  is  incapable  of  being  a  Mooftee,  be- 

witli  respect  to   evidence,  since    both  are  cause  the  giving  of  a  Fitwa  (or  statement 

analogous  to  authority ;.  for  authority  sig-  ^f  the  law  applicable  to  any  case)  is  oon- 

nihes  the  passing  or  giving  effect  to  a  sen-  n^cted  with  religion,  and  4e  word  of  an 

fence  or  speech  affecting  another,  either  with  ^^just  man  is   not  creditable    in  matters 

or  without  his  consent :  and  evidence  and  relative  to  religion.    Others  again  have  said, 

jurisdiction  are  both  of  this,  nature.    rThe  that  an  unjust  man  is  capable  of  being  a 

rules  with  respect  to  jurisdiction  are  here  Mooftee.  because  of  the  probabiUty  that  he 

said  to  be  ^   taken  from  those  with  respect  to  ^m  toil  and  labour  in  the  discharge  of  his 

evidence.,     because,  as  the  sentence  of  the  duty,  lest  the  people  charge  him  with  his 

Kazee  IS  in  conformity  ^th  the  testimony  of  faJts.    The  former,  however,  is  the  better 

the  witness,  It  follows  that  the  evidence  is.  opinion.    Some  have  established  it  as  a  con- 

as  it  were,  the  principal,  and  the  decree  of  dition,  that  a  Kazee  be  a  Moojtahid :  t  the 

the  Kazee  the  consequent.).    As  therefore,  more  approved  doctrine  is.  however,  that  this 

jurisdiction,  like  evidence,  is  analogous  to  ig  merely  preferable,  but  not  indispensable, 

authority,  it  follows  that  whoever  possesses  ^^  ignorant  person  may  be  appointed  a 

competency  to  be  a  witness  is  also  comoetent  Kazee— TnE  appointment  of   an  ignorant 

to  be  a  Kazee ;  and  also,  that  the  quahfica-  man  to  the  office  of  Kazee  is  vaUd,  according 

tions  requisite  to  a  witiiess  are  in  the  same  to  our  doctors.— Shafei  maintains  that  it  is 

manner  requisite  to  a  Kazee— and  lUcewise,  not  valid ;  for  he  argues  that  such  appoint- 
that  an  unjust*  man  is  qualihed  to  be  a 
Kazee ;  whence  if  such  a  person  be  created 

a  Kazee,  it  is  valid,  but  still  it  is  not  ad-  •  Anglice,  an  exi>ounder  of  the  law.— As 
visable ;  in  the  same  manner  as  holds  with  the  offices  of  Kazee  and  Mooftee  are  fre- 
respect  to  evidence  ;— that  is,  if  a  Kazee  quently  confounded  by  European  writers, 
accept  the  evidence  of  an  unjust  man,  it  is  it  may  not  be  improper  to  remark,  in  this 
valid,  in  the  opinion  of  all  our  doctors ;  but  place,  that  the  word  Kazee  (or  Cadi)  is 
still  it  is  not  advisable  to  admit  the  testi-  derived  from  Kaza,  signifying  jurisdiction, 
money  of  such  a  person,  since  an  unjust  man  and  Mooftee  from  Fitwa,  meaning  an  ap- 
is not  deserving  of  credit,  plication  or  statement  of  the  law.  The 
He  does  not  forfeit  his  office  by  miscon-  Mooftee,  therefore,  is  the  officer  who  ex- 
duct, — Ip  a  Kazee  be  a  just  man  at  the  time  pounds  and  applies  the  law  to  cases,  and  the 

. Aazee  the  officer  who  gives  it  operation  and 

effect. 

•  Arab.   Fasik.—ln  some   instances   the  f  Moojtahid  is  the  highest  degree  to  which 

term  applies  ^merely  to  a  person  of  loose  the  learned  in  the  law  can  attain,  and  was 

■  (or  col- 

instances 

.  .      ..  ,.^,  ,  _  ...w  «.^  ^» ,  whom  all  the 

integrity,  as  appears  a  litUe  lower  down.  learned  acknowledge  as  their  superior. 
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ment  supposes  a  capability  of  issuinor  decrees, 
and  of  deoidingr  between  right  ana  wrong ; 
and  these  acts  cannot  be  performed  without 
knowledge.  Our  doctors,  on  the  other  hand, 
argue  that  a  Eazee's  business  may  be  to  pass 
decrees  merely  on  the  opinions  of  others. 
The  obieot  of  nis  appointment,  moreover,  is 
to  render  to  every  subject  his  just  rights ; 
and  this  object  is  accomplished  by  passing 
decrees  on  tne  opinions  of  others. 

It  is  the  duty  qf  the  sovereign  to  appoint 
fti  persons  to  that  office. — It  is  incumbent  on 
the  Sultan  to  select  for  the  office  of  Xazee  a 
person  who  is  capable  of  discharging  the 
duties  of  it,  and  passing  decrees ;  andf  who 
is  also  in  a  superlative  degree  just  and 
virtuous ;  for  the  prophet  has  said,'*  Whoever 
appoints  a  person  to  the  discharge  of  any 
omce,  whilst  there  is  another  amongst  his 
subjects  more  qualified  *for  the  same  than 
the  person  so  appointed,  does  surely  commit 
an  injury  with  respect  to  the  rights  of  Qod, 
the  I^OPHET,  and  the  Mussvluans."  It  is 
to  be  observed  that  a  Mooj  tabid  means 
either  a  person  who  is  in  a  high  degree 
conversant  with  the  Hadees  or  actions  and 
traditional  sayings  of  the  prophet,  and  who 
has  also  a  knowledge  of  tne  application  of 
the  law  to  cases;  or  one  who  has  a  deep 
knowledge  of  the  application  of  the  law  to 
cases,  ana  also  some  ao<iuaintance  with  the 
Hadees.  Some  have  said  that  he  ought  also 
to  have  a  knowledge  of  the  customs  of  man- 
kind, as  many  of  tne  laws  are  founded  upon 
them. 

A  person  ma^  he  appointed  who  has  a 
eonfiaence  in  hts  own  abilities, — Thisbe  is 
no  impropriety  in  selecting  for  the  office  of 
Kazee  a  person  who  has  a  thorough  confi- 
dence in  his  ability  to  discharge  the  duties 
of  it ;  because  the  companions  of  the  prophet 
accepted  this  appointment ;  and  also,  because 
the  acceptance  of  it  is  a  duty  incumbent  on 
mankina. 

But  not  one  who  is  dubious  of  himself. — 
It  is  abominable  to  select  a  person  for  the 
office  of  Kazee  who  suspects  that  he  is  in» 
capable  of  fulfilling  the  duties  of  it,  and 
who  is  not  confident  of  being  able  to  act 
with  a  strict  regard  to  justice,  because  the 
selection  of  such  a  person  is  a  cause  of  the 
propagation  of  evil.  Several  of  our  doctors, 
iiowever,  have  said  that  the  acceptance  of 
the  office  of  Kazee  without  compulsion  is 
abominable,  because  the  prophet  has  said, 
**  Whoever  is  appointed  Kazee  suft'ers  the 
same  torture  wim  an  animal,  whose  throat 
is  mangled,  instead  of  being  cut  by  a  sharp 
knife.'  Many  of  the  companions,  moreover, 
declined  this  appointment:  and  Haneefa 
persisted  in  refusing  it,  until  the  Sultan 
caused  him  to  be  beaten  in  order  to  enforce 
his  acceptance  of  it;  but  he  suffered  with 
patience  rather  than  accept  the  appointment. 
Many  others,  in  former  times,  have  also 
declined  this  office.  Mohammed  remained 
thirty  and  odd  days,  or  forty  and  odd  days, 
in  imprisonment,  and  then  accepted  tne 
appointment.    In  fact,  the  acceptance  of  the 


office  of  Kazee,  with  an  intention  to  main- 
tain justice,  is  approved,  although  it  be  moro 
laudable  to  dechne  it :  because  it  is  a  great 
undertaking,  and  notwithstanding  a  person 
may  have  accepted  it  from  an  opinion  that 
he  should  have  been  able  to  maintain  justice, 
yet  he  may  have  erred  in  this  opinion,  and 
afterwards  stand  in  need  of  the  assistance  of 
others  when  such  assistance  is  not  to  be  had. 
Hence  it  is  most  laudable  to  decline  it; — 
unless,  however,  there  be  no  other  person  so 
capable  of  discharging  the  duties  of  it,  in 
which  case  the  acceptance  of  it  is  an  incum- 
bent duty,  as  it  tends  to  preserve  the  rights 
of  mankind,  and  to  purge  the  world  of  in- 
justice. 

The  appointment  must  not  be  solicited  or 
coveted,— -It  becomes  Mussulmans  neither  to 
covet  the  appointment  of  Kazee  in  their 
hearts,  nor  to  desire  it  with  their  tongues ; 
because  the  prophet  has  said,  **  Whosoever 
seeks  the  appointment  of  Kazee  shall  be  left 
to  himself;  out  to  him  who  accepts  it  on 
compulsion,  an  angel  shall  descend  and  give 
directions ;  '  and  also,  because  whosoever  de- 
sires this  appointment  shows  a  confidence  in 
himself,  which  will  preclude  him  from  in 
struction :  and  whoever,  on  the  other  hand, 
puts  his  trust  in  God,  will  bo  secretly  in- 
spired with  a  knowledge  of  what  is  right 
in  the  discharge  of  his  office. 

It  is  lawful  to  accept  tiie  office  of  Kazee 
from  a  tyrannical  Sultan,*  in  the  same 
manner  as  from  a  just  Sultan :  because  some 
of  the  companions  accepted  this  office  from 
Moaviahjt  notwithstanding  the  right  of 
government  during  his  time  remained  with 
Alee :  and  also,  because  some  of  the  followers  t 
accepted  it  from  Hijaj,§  who  was  a  tyrant. 
Hence  the  acceptance  of  the  office  of  Kazee 
from  a  tyrant  is  lawful ;— provided,  however, 
the  tyrant  do  not  put  it  out  of  the  power  of 
the  Kazee  to  render  right  to  the  peonle ;  for 
otherwise  the  acceptance  of  it  would  not  be 


*  The  term  tyrannical,  when  applied  to  a 
sovereign,  generaUy  signifies  his  being  an 
usurper. 

t  Moaviah,  the  son  of  Abee  Sifwan.  He 
had  been  originally  appointed,  by  Othman, 
to  the  government  of  Syria ;  and  suspectinjg 
Alee  to  be  instrumental  to  the  death  of  his 
patron  Othman  (who  was  some  time  after 
slain  in  an  insurrection)  refused  to  acknow- 
ledge him  on  his  being  elected  to  succed 
Othman,  and  in  the  end  obtained  the  Khali- 
fat for  himself,  being  the  first  Khalif  of 
the  house  of  Ommiah,  commonly  termed  the 
Ommiad  Khalifs. 

X  Arab.  Tabayeen. — A  title  given  to  those 
doctors,  &c.,  who  succeeded  tne  Ishab,  or 
companions  of  the  prophet. 

§  Hija^  Bin  Yoosafal  Sakifee. — He  had 
been  originally  appointed  Governor  of  Ara- 
bian Irak  by  Abdamalik,  the  fifth  Khalif  of 
the  house  of  Ommiah,  after  which  he  defeated 
Abdalla  bin  Zabair,  who  had  assumed  the 
title. 
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lawful,  as  the  end  of  the  appointment  conld 

not  thpn  be  answered- 

A  Katee,  on  hU  appointment,  muat  take 
potteition  of  all  the  recordt,  ^c.  appertain- 
ing to  hit  office.~W aESYVEM  a.  person  ii 
appointed  to  the  office  of  Kaaee,  it  is  incum. 
b«nt  on  him  to  demund  the  Deniin  of  thi 
former  Kazee,— l)y  the  Dewan  is  meant  th» 
baga  in  which  the  records  and  other  papen 
are  kept;  for  those  must  bo  preserved  U 
serve  as  vouchers  on  future  occasions.— 
These  bags,  therefore,  must  always  remait 
in  the  hands  of  the  person  possessing-  the 
judicial  authority:  acQ  as  the  judicial  autho- 
rity rests,  for  the  time  being,  with  the  person 
appointed  to  the  office,  be  must  therefore 
require  them  from  the  Kazee  who  has  been 
dismissed. — It  is  to  be  observed  that  the 
papers,  in  which  such  proccedinf^a,  &c. 
written,  must  necessarily  be  the  property 
either  of  the  public  treasury,  of  the  liti- 

Euits,  or  of  the  dismissed  Eazee.  ^ — Still, 
owever,  in  all  these  cases,  the  new-ap' 
pointed  Ka^ee  has  a  right  to  demand  them 
from  the  late  one :— in  the  first  case,  evi- 
dently  ;  and  in  the  second,  because  the 
litiKante  left  the  said  papers  in  the  hands  of 
thelate  Eazee,  that  he  might  act  according 
t«  them ;  and  aa  his  power  of  action  after- 
worde  devolves  upon  the  new  Kazee,  he  is  of 
course  entitled  to  receive  them  i  and  also  in 
the  third  ease,  beoause  the  late  Kazee  did 
not  preserve  them  aa  property,  but  merely 
as  the  instruments  of  justice  ;  and  hence  it 
is  the  same  as  if  he  had  devoted  them  to  the 
public. 

Through  his  Ameem,  who  mutt  investigate 
the  nature  of  them. — It  is  requisite  that  the 
new  Eazee  send  two  Ameens,*  in  order  to 
take  possession  of  the  bags  of  the  Dewan  in 
the  presence  of  the  late  Eazee,  or  in  the 
presence  of  his  Ameen.  It  ia  also  neoesaary 
Uiat  they  ask  and  inquire  of  the  late  Kazee, 
which  are  the  papers  that  register  his  pro- 
ceedings? and  which  are  those  that  establish 
anardians  for  the  property  of  orphans )  and 
that  then  the  late  Kazee  arrange  the  several 
descriptions  of  papers  in  different  bags,  in 
order  that  no  doubt  ma;  arise  to  the  new 
Kazee.— It  is  to  be  observed,  however,  that 
this  investigation  is  merely  for  the  sake  of 
knowledge,  and  not  for  the  purpose  of  ' 
pcacbment. 

And  muil  inquire  and  decide  concerning 
prisoners  confined  upon  any  legal  claim. — Ii 
IS  requisite  that  the  nev -appointed  Kazee 
examine  into  the  state  of  the  prisoners, 
beoante  this  is  one  of  the  duties  of  his  ofBoe. 
— Whoever  of  them  makes  an  acknowledg- 
ment of  right  in  favour  of  others,  the  new 
Kazee  must  render  it  obligatoir  npon  him, 
as  acknowledgment  induces  obligation  on 
the  acknowledger. — Whoever  of  them,  on 
the  contrary,  makes  a  denial,  the  new  Eazee 


•  Anglioe 


trustees 


confidants.      It  is 
the  Eazee's  court, 
register.    It  also  signifies 


must  not  credit  the  fifBrmatunt  of  tiu  lata 
Eazee  with  respect  to  him  unless  mxpported 
by  evidence,  because,  in  consequence  of  lui 
dismission,  his  affirmation  carries  no  hmr 
authority  than  that  of  any  of  the  people  ii 
general :  and  the  evidence  of  one  peraoo  ii 
not  proof,  more  especially  when  sach  eri- 
dence  relates  to  an  action  of  hia  own.— 1( 
the  late  Kazee  should  not  be  able,  in  tlui 
last  instance,  to  produoe  evidence,  still  the 
new  one  must  not  immediately  release  suck 
prisoner ;  on  the  contrary,  he  mast  ijms 
proclamation  and  use  drcomspection  ;  thM 
IS,  he  must  cause  a  person  to  proolaim,  every 
day,  that  "  the  Eazee  directs  that  whoBoevB' 
has  any  claim  against  such  a  prisoner  do 
appear  and  be  confronted  with  him."— If 
an^  person  appear  accordingly,  and  prefers 
claim  against  the  prisoner,  the  Kasee  must 
desire  him  to  produce  evidenoe: — but  if  no 
person  appear,  he  must  then  release  the 
prisoner,  provided  he  ace  it  adviBablp.— He 
must  not,  however,  precipitate  his  enlarge- 
ment, before  these  precautions  have  been 
taken ;  because  th«'  imprisonment  of  him  by 
the  former  Kazee  baviop  been  done  appa- 
rently with  reason,  it  is  probable,  if  he 
should  hastily  release  him,  that  the  claimant 
against  him  might  lose  hia  right. 

And  also  concerning  drjy-n'tii  nf  r'mlcs'fd 
properly. — It    is    ivii'iii-.:!'      Oi  a     rli.     i.-w 


dismissed  Kazee  i_..._ 
hands  of  particular  persons,  and  also  into 
theproaeeds  arising  from  the  Wakfs  [cha- 
ritable appropriations]  of  Hussolnuuu, — and 
that  he  act  with  tlese  according  to  raoh 
evidence  as  may  be  established  oanoenung 
them,  or  aocordinf;  to  the  acknowledgment 
of  the  person  in  whose  bands  are  the  de- 
posits or  the  proceeds  of  the  Wakf,  because 
evidence  and  acknowledgment  are  both 
proofs : — but  he  must  not  oredit  the  affirma- 
tion of  the  late  Eazee  ; — unless  the  person 
in  whose  hands  the  property  lies  avow  that 
"  the  said  property  was  given  in  cjiarge  to 
him  by  the  Eazee  i "  in  which  oase  the  new 
Eazee  may  credit  the  affirmation  of  the  old 
one  with  regard  to  such  property,  as  it  here 
appears,  from  the  trustees'  a&nowledgment, 
that  the  property  in  question  had  been  in 
the  possession  of  the  dismissed  Kazee, 
whence  it  may  be  said  to  be  still  in  his 
hands; — his  affirmation,  therefore,  with  re- 
spect to  such  property,  must,  in  this  case, 
be  credited. — This  proceeds  on  a  supposition 
that  the  actual  possessor  had  Irom  the  be- 
ginning acknowledged  the  dismissed  Eazee's 
consignment  of  the  tiroper^  to  him  :  for  if 
he  should  first  have  aeclared,  "  this  property 
belongs  t«  Ze^d"  (for  instance),  and  after- 
wards, "  the  dismissed  Eazee  deposited  this 


*  Meaning,  oontroTerted  property,  held  fay 
the  Eazee  until  the  issue  of  the  suit  or 
litigation,  and  which  he  delivm  over  to 
some  person  to  keep,  in  the  manner  of  a 
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Tith  me,"  sod  the  Kazee  affirm  it  to  be  the 
property  ot  Knne  other  than  Zeyd,  in  this 
caw  he  [the  poBBenoi]  mnat  aive  the  pro- 
perty to  Zeyd,  in  fevour  of  whom  he  made 
the  fint  Boknowledgment,  a«  hia  right  is 
rendered  preferable  by  such  acknowledg- 
ment; and  he  mnat  '' 


DUTIES  OF  THE  KA2BE. 

,  he  woold  thereby  give  rise  to  bi 


of  hu  havioK  afterwards  acknowledged  that 
"the  said  propertrwaa  in  hisonstody;" — 
and  the  ditmiswd  Kazee  mast  giTe  the  com- 
pensation so  received  to  the  peroon  in  fiiTonr 
of  whom  he  makes  the  affirmation. 

He  mutt  executa  his  duty  in  a  motaue—or 
other  public  plate. — It  is  requisite  that  the 
Kaeee  Bit  openly  in  a  mosoue  for  the  execu- 
tion nf  his  office,  in  order  that  his  place  may 
not  be  uncertain  tJD  traTcllers  or  to  the  in- 
habitaute  of  the  town. — The  Jamamo»qQe* 
is  the  moBt  eligible  place,  if  it  be  situated 
within  the  city,  because  it  is  the  most  noto- 
rious.—Shafei  maintaine  that  it  is  ahominable 
for  a  Eazee  to  Bit  in  a  mosoue  for  the  execu- 
tion of  his  duty,  since  polytheiBts  ate  ad- 
mitted into  the  court  of  the  Eazee,  and 
these  are  declared  in  the  EosAK  to  be  filth. 
— Moreover,  women   during  their  monthly 


Jh'  niutt  not  accept  of  any  preienie,  except 
■im  relalioni  or  intimate  friende. — The 
■,izi:i-  must  not  accept  of  any  prtrsents,  ex- 
.  jitinf  from  relations  allied  to  him  within 
a  oompensa-  '  the  pmhibited  degreeB,  or  those  from  whom 
he  was  used  to  receive  them  prior  to  bis  ap- 
pointment ;  neither  of  wbiob  can  be  esteemed 
to  be  oa  account  of  his  office,  the  one  being 
in  consequence  of  relationship,  and  the 
other  of  old  acquaintance.^Exceptiog  these, 
tht'refure,  he  must  not  aooept  prcBents  from 
any  person,  as  these  would  De_  considered 
OB  eiven  to  him  on  account  of  his  office,  and 
suph  it  is  unlawful  for  him  to  enjoy, — ^If, 
n\iM,  bis  relation  within  the  prohibited  de- 
trriii,  liaving  a  cause  dependinjt  before  him, 
sliijiilcl  offer  nim  a  present,  it  is  incumbent 
on  lijiii  to  refuse  it..— So  likewise,  if  any 
pi  rsiiii  accustomed  to  send  him  presents  prior 
li;  111.-,  iippointment  should  send  him  more 
(Ikiii  u-aal, — or  if,  having  a  suit  before  him, 
b<  !-lii<rild  send  him  any  presents  whatever; 
in  111  i!Jier  case  is  it  lawful  for  him  to  acoept 
tlit'iii,  ^ince  they  would  be  considered  aa 
of  hia  office,  and 


butai 


s  may  enter  the  court  of  the  Eazee,    iii-iii  t<  ;ia  abstinence  i 


It  allowed  a  dm 


a  snoh  is  indispen- 


m  intoamoBQue. '  siibli.'. 

dootore  on  lhii\  _Xiir  '[f  any  feast  or  entertainment. — Tax 
:uii'  must  not  acoept  of  an  invitation  tA 
ij-  inlertainment,  excepting  a  general  one; 
i':iiLiii'  a  particular  entertainment  would  be 
ppi:si-d  to  have  been  given  on  account  of 
a  i.ilWae,  and  his  acceptance  of  it  would 
trtl'jre  render  him  liable  to  suspicion :  in 


—The  arguments    of    __    

point  are  twofold.     FiKST,  the  prophet  has 
said  "  mosques  are  intended  for  the  praise  of  |  ,,j 
Qod  and  the  passing  of  decrees;"   and  he  |  lii 
moreover  decided  disputes  between  litigants   si 
in  the  plaoe  of  his  Yettekaf   [a  particular    li 

penanoe]  by  which   must   be  understood  a  i  IL ..  ,_,„ 

mosQne  1  besides,  the  Rashedian  Ehalifs  sat  i  i>p;"jHhon  to  the  case  of   a  general 
in  mc«qnes,  for  the  purpose  of  hearing  and  i  'llii^  i.iiJinance,  which  has  b^n  adoj 
deciding  causes, — SECONSLr,  the  duty  of  a    ''      '       '''^  — 
Eazee  is  of  a  pious  nature,  and  is  therefore 
performed  in  mosques  in  the  same  manner 
as  prayer*  are  offered  there.— In  answer  to 
Shafei,  it  is  to  be  observed,  that  as  the  im- 
purity of   polytheists  relates  to  their  faith 
and   not  to   uieir    externals,  they  are  not 
therefore  prohibited  from  entering  a  mosque ; 
and  with    respect    to   menstruous    women,    ns 
they  have  it  in  their  power  to  give  notice  of   K 
their  case  to  the  Eazee,  who  may  then  go  out    in 
and  meet  them  at  the  g-ate  of  the  mosqne, 
or  depute  tome  other  lor  that  purpose,  as 
is  done  where  the  case  is  of  a  nature  unfit 
for  public  discussion. 

Or  in  his  own  house. — There  is  no  impro- 
priety in  the  Eazee's  sitting  in  his  own  house 
to  pass  judgment ;  but  it  is  requisite  that  he 
give  orders  for  a  free  access  to  the  people. 

And  must  be  accompanied  by  his  ueuai 
associates. — It  is  requi site  that  such  people 
sit  along  with  the  Eozce  as  were  used  to  "•' 


adopted  by 

,   o  the  feasts 

related,  as  an 

ipinidn  of  Mohammed,  that  tlie  Eazee  maj 

.(■(■(■lit  of  an   invitation  to  a  fea»t  from  hia 

elution,  although  it  be  a  particular  one,  in 

lit  snme  manner  as  he  is  permitted  to  accept 

if  pre^fnts  from  him. — It  is  to  be  observed 

lini  n   particular  entertainment  means  such 

lods  entirely  on  the  preference  of  the 

;  that  is,  such  aa  would  not  take  place 

<  of  his  absence ;  and  a  general  one  is 

must  attend  funerals,  and  visit  the  tick. 
n  fitting  that  the  Eazee  attend  at 
.1  prayers ;  and  also,  that  he  visit  the 
for  these  are  amongst  the  duties  ofa 
Itnan,  inasmuch  as  the  prophet,  in 
lating  six  incumbent  ofBces  of  the 
nans  towards  each  other,  mentioned 
prayers  and  the  visiting  of  the  sick. 
t  is  requisite  that,  on  these  occasions, 
he  muke  no  unnecesBary  delay,  nor   permit 


|Mu.™l 


his  appointmont  to  the    any  person  to  hold  a  conversation  on  the  sub- 


10  sit  alone  in  his 


of  his  suit,  lest  he  should  thereby  afford 

i  room  f'lr  suspicion. 

I      J'rerauliotis  requisite  in  his  general  con- 

*  The    Jama    moeqne    is    the    principal '  iIik^I  and  behaviour. — Tbe  Eazee  must  not 

mosque  in  a  town,  where  public  prayer  is  '  ^ive  nn  entertainment  to  one  of  the  parties 

read  every  Friday:  inoppOBition  toaMasjid,  '  m   »   suit  without  the  other;    because   the 


public  prayer  is  not  read. 


imaDer  mosqae,  where  I  prophet  has  prohibited  this;  and  also,  be- 


lt is  of  a  suspicioiu  nature. 
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Whek  the  two  parties  meet  in  the  as- 
sembly of  the  Eazee,  ho  must  behave  to  both 
(in  regard  to  making  them  sit  down,  and  the 
like)  with  an  equal  degree  of  attention ; 
because  the  prophet  has  said,  **  Let  a  strict 
equality  be  ooserved  towards  the  parties  in  a 
suit  with  respect  to  their  sitting  down,  or 
directing  them,  or  looking  towards  them." 

The  Eazee  must  not  speak  privately  to 
either  of  the  parties,  or  make  signs  towards 
him,  to  give  nim  instructions  or  support  his 
argument;  for,  besides  giving  rise  to  sus- 
picion, he  would  thereby  depress  the  other 
party,  who  might  be  induoea  to  forego  his 
claim,  from  an  opinion  that  the  Eazee  was 
biassed  towards  tne  other. 

The  Eazee  must  not  smile  in  the  face  of 
one  of  the  parties,  because  that  will  grive 
him  a  confidence  above  the  other;  neither 
must  he  give  too  mnoh  encouragement  to 
either,  as  he  would  thereby  destroy  the 
proper  awe  and  respect  due  to  his  office. 

And  in  his  conauct  towards  witnesses  in 
court,  or  whilst  giving  evidence, — It  is  abom- 
inable in  the  Kazee  to  prompt  or  instruct  a 
witness,  by  saying  to  him  (for  instance),  **  Is 
not  your  evidence  to  this  or  to  that  effect?" 
Because  assistance  is  thereby,  in  effect,  given 
to  one  of  the  parties;  and  it  is  therefore 
abominable,  in  the  same  manner,  as  it  would 
be  to  instruct  either  of  the  parties  themselves. 
— Aboo  Yoosaf  has  said  that  instruction  to  a 
witness,  on  an  occasion  free  from  suspicion, 
is  laudable  ;— because  a  witness  may  some- 
times be  at  a  stand  from  the  awe  with  which 
he  is  struck  in  the  assembly  of  the  Eazee  ; 
and  in  such  case  to  encourage  him,  in  order 
to  give  life  to  the  right  of  his  party,  is  the 
same  as  the  deputing  of  a  person  to  compel 
the  appearance  of  the  defendant  in  court, 
which  18  lawful,  notwithstanding  it  be  an 
assistance  to  the  plaintiff, — As,  also,  it  is  law- 
ful to  exact  bail  from  the  defendant,  al- 
though an  assistance  be  thereby  ^ven  to  the 
plaintiff;  in  the  same  manner  it  is  lawful  to 

five  encouragement  to  a  witness,  to  preserve 
is   right,   although  assistance  be  thereby 
offefed  to  one  of  the  parties. 

He  must  not  pive  judgment  at  a  time  when 
his  understanding  is  not  perfectly  clear  and 
unbiassed, — The  Eazee  must  not  give  judg- 
ment when  he  is  hungry  or  thirsty,  because 
such  situations  diminish  the  intellect  and 
understanding  of  the  person  affected  by  them. 
Neither  must  he  give  judgment  when  he  is 
in  a  passion,  or  when  ne  has  filled  his 
stomacn  with  food,  because  the  prophet  has 
said  *'  Let  not  the  magistrate  decide  between 
disputants  when  he  is  angry  or  full." 

A  TouNe  Eazee  ought  to  satisfy  his  pas- 
sion with  his  wife  before  he  sits  in  the  court, 
that  he  may  not  be  attracted  by  the  view  of 
women  that  may  be  present  there. 

■  Section, 

Of  Imprisonment, 

Itules  in  imprisonment  for  debt. — Whew 
ft  claimant  es&bUshes  his  right  before  the 


Eazee,  and  demands  of  hinot  the  imprison* 
ment  of  his  debtor,  the  Kaxee  most  not 
precipitately  comply,  but  must  first  order 
the  debtor  to  render  the  right ;  after  wMcii, 
if  he  should  attempt  to  delay,  the  Kaxee  mij 
imprison  him.— This  is  related  in  Kadoorw; 
and  it  proceeds  on  the  principle,  that  im- 
prisonment is  the  punisnment  of  delay  ,*— 
whence  it  is  necessary  first  to  order  him  to 
restore  the  right  to  its  owner,  that  his  delay 
may  be  made  apparent.— This  is  where  ths 
right  is  established  by  the  debtor's  aeknow- 
Icdgment ;  for  in  that  case  the  non-pavment 
on  the  first  demand  is  not  oonstrnea  into 
delay,  because  it  is  possible  that  the  debtor 
expects  a  respite,  and  therefore  has  not 
brought  the  money  along  with  him.  But  if 
he  should  delay  after  the  decree  of  the 
Eazee,  he  must  then  be  imprisoned,  as  hit 
delay  is  then  evident.— Where,  on  the  other 
hand,  the  right  is  established  by  evidence, 
the  defendant  must  be  imprisoned  imme- 
diately on  the  establishment  of  it;  because 
his  denial,  which  occasioned  the  necessity  of 
proof  by  evidence,  furnishes  a  suffident  argn- 
ment  of  his  intention  to  delay. 

In  an  award  of  debt,  the  defendant  must 
be  imprisoned  immediately  on  nealecHng  to 
comply  with  the  decree^—^proviaed  it  be 
incurred  for  an  equivalent,  or  by  a  contract 
of  marriage, ^Ijf  a  defendant,  after  the 
decree  of  the  Eazee  against  him,  delay  the 
payment  in  a  case  where  the  debt  dae  was 
contracted  for  some  equivalent  (as  in  the 
case  of  goods  purchased  for  a  price,  or  of 
money,  or  of  goods  borrowed  on  promise  of 
a  return),  the  Kazee  must  immediately 
imprison  him,  because  the  property  he 
received  is  a  proof  of  his  being  possessed  of 
wealth. — In  the  same  manner,  the  Kazee 
must  imprison  a  refractory  defendant  who 
has  undertaken  an  obligation  in  yirtoe  of 
some  contract,  such  as  marriage  or  bail, 
because  his  voluntary  engagement  in  an 
obligation  is  an  argument  of  his  possession 
of  wealth,  since  no  one  is  supposed  to  under- 
take what  he  is  not  competent  to  fulfil.— 
If,  also,  in  this  case,  he  plead  poverty,  this 
plea  is  nevertheless  rejected,  and  the  plain- 
tifi^s  assertion  (of  his  being  possessed  of 
wealth)  credited.- It  is  to  be  observed,  that 
the  obligation  contracted  from  marriage,  as 
here  mentioned,  relates  only  to  thexttihr 
Mooajal,  or  prompt  dower,  and  not  to  the 
Mihr  Mowjil,  or  deferred  dower,  bcK^ause  an 
engagement  to  pay  a  future  debt  does  not 
argue  the  possession  of  wealth.— In  cases, 
also,  of  debt  of  any  other  description  (such 
as  a  compensation  for  nsmrped  property, 
amercement  for  a  crime,  the  consideration  of 
Eitabat,  compensation  for  the  freedom  of  a 
partnership  slave,  the  maintenance  of  a  wife, 
and  so  forth),  the  Eazee  must  not  imprison 
the  defendant  when  he  pleads  poverty; 
because   none   of   these   acts   indicate   the 

Sossession    of  wealth,    and    therefore    his 
eclaration  of  poverty  must  be  credited. 
And  also  in  every  other  inetanee,  if  the 
creditor  prove  his  capacity  to  discharye  it,^ 
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If,  however,  the  plaintiff  prove  that  he  is 
possessed  of  wealth,  the  Kazee  must  in  that 
case  imprison  the  debtor,  und^r  any  of  the 
above  oiroumstanees. — The  distinctions  here 
stated  are  irom  the  Zahir  Bawayet. — It  is 
said,  by  other  authorities,  that  the  assertion 
of  the  plaintiff  must  be  credited  in  every 
case  of  debt ;  that  is,  whether  the  debt  be 
oontracted  in  exchang:e  for  an  equivalent, 
or  voluntarily  eng^ai^ed  for  by  the  party; 
because  poverty  is  the  original  state  of  man, 
and  wesith  merely  supervenient,  and  thus 
the  natural  condition  of  man  is  an  argument 
of  the  truth  of  the  defendant's  declaration 
of  poverty.— There  is  also  another  tradition, 
that  the  defendant's  declaration  of  poverty 
is  creditable  in  every  case  of  debt,  excepting 
such  as  is  contracted  in  exchange  for  an 
equivalent. 

Oue  of  a  wife  suing  far  her  maintenance, 
— If  a  wife  demand  her  subsistence  from  her 
husband,  and  he  plead  poverty,  his  declara- 
tion, corroborated,  by  an  oatli,  is  to  be 
credited. — In  the  same  manner,  if  a  person 
emancipate  his  share  in  a  partnership  slave, 
and  his  partner  demand  a  compensation  for 
his  share,  and  he  plead  x>overty,  his  declara- 
tion is  to  be  credi&d. 

OBJBCTioir.  — These  two  oases  are  con- 
formable to  the  two  last  quoted  traditions : 
but  they  are  repugnant  to  the  doctrine  of 
the  Zabu  Rawayet ;  for  although,  in  virtue 
of  the  marriage  in  the  one  case,  and  the 
emancipation  of  the  joint  slave  in  the  other, 
there  exists  in  both  a  voluntary  engagement 
of  responsibililj.  which  indicates  the  pos- 
session of  wealtn,  still  his  declaration  of 
poverty  is  nevertheless  declared  to  be  credi- 
table. 

Rkplt. — Subsistence  to  a  wife  is  not  an 
absolute  debt  (that  is,  such  as  can  be  rendered 
void  only  by  payment  or  exemption),  for  it  be- 
comes void,  according  to  all  our  doctors,  with- 
out payment  or  exemption,  in  case  of  death. 
— In  the  same  manner  also,  compensation 
for  freedom  is  not  an  absolute  debt,  according 
to  Haneefa,  being  in  his  opinion  the  same 
as  the  consideration  of  Kitabat ;— and  the 
doctrine  of  the  Zahir  Rawayet  alludes  only 
to  absolute  debte. 

Ik  a  case  where  the  defendant  pleads 
poverty,  and  the  plaintiff  proves,  by  evidence, 
nis  possession  oi  wealth,  the  Eazee  must 
imprison  him  [the  defendant]  for  two  or 
three  months;  after  which  it  is  requisite 
that  he  make  an  investigation  into  his 
circumstances ;  and  if,  upon  such  investi- 
sation,  the  people  say  he  is  wealthy,  let  him 
be  continued  in  connnement: — but  if  they 
say  he  is  poor,  let  him  be  released ;  because 
he  stands  in  need  of  an  allowanee  of  time  to 
enable  him  to  acquire  wealth ;  and  the  con- 
tinuance of  his  imprisonment  is,  in  such 
case,  an  oppression. — In  Kadooree*s  abridg- 
ment, it  is  related  that  he  is  to  be  released 
from  confinement,  but  that  the  plaintiff  is 
not  to  be  prohibited  from  using  importunity 
with  him.— The  case  of  importunity  will  be 
more  fully  discuued  hereafter  in  treating 


of  Hijr.  —  The  period  of  imprisonment  is 
fixed  at  two  or  three  months,  for  this  reason, 
that  as  the  imprisonment  is  inflicted  on 
account  of  contumacy,  in  the  debtor's  with- 
holding payment  of  .the  debt,  notwith- 
standing the  Ejusee's  oider,  the  Kazee  must 
therefore  imprison  him  until  such  lime  as 
he  reveal  his  property,  in  case  he  have  any 
concealed;  and  as  it  is  requisite  that  the 
term  be  of  some  duration,  to  the  end  that 
this  advantage  may  be  obtained  from  it, 
Mohammed  has  therefore  fixed  it  at  the 
period  above  mentioned. — Other  authorities 
fix  it  at  one  month,  at  five  months,  and  at 
six  months. — In  fact,  this  is  a  point  which 
must  be  left  to  the  discretion  of  the  Kazee  ; 
because  the  conditions  of  men  are  various 
in  regard  to  their  endurance  of  the  hardships 
of  imprisonment,  some  being  capable  of 
bearing  it  longer  than  others ;  and  hence 
the  necessity  of  leaving  it  to  the  Kazee  to 
act  as  he  may  deem  oest. — If  the  debtor 
prove  his  poverty  by  witnesses,  prior  to  tiie 
expiration  of  the  prescribed  period,*  in  that 
case  there  are  two  traditions.  According 
to  one,  the  witnesses  are  to  be  credited  :  but 
according  to  the  other  their  evidence  is  not 
to  be  admitted. — Many  of  our  modem  doctors 
.follow  the  latter  opinion. 

Case  of  acknovoledgment  of  deht'^lT  is 
related,  in  the  Jama  Sagheer.  that  if  a  person 
make  an  acknowledgment  oi  debt  before  the 
Kazee,  he  [the  Kazee]  must  in  such  case 
imprison  him,  and  must  then  make  inquiry 
of  the  people  into  his  circumstances.  If  it 
appear  that  he  is^  rich,  he  must  in  that  case 
continue  his  imprisonment:  but  if  his  poverty 
be  made  apparent,  he  must  release  him. — ^The 
compiler  oi  the  Hedaya  remarks  that  this 
alludes  to  a  person  who,  having  at  one  time 
made  an  acknowledgment  of  debt  to  the 
Kazee,  or  to  some  other,  afterwards  discovers 
an  intention  of  delay ;  for  otherwise  it  would 
differ  from  the  doctrine  of  Kadooree,  before 
quoted,  in  which  it  is  expressly  declared 
that  the  Kazee  ought  not  immediately  to 
imprison  a  debtor  after  acknowled^ent. — 
(The  compiler  ^ves  this  explanation  with 
a  view  te  reconcile  the  doctrine  of  the  Jama 
Sagheer  with  that  of  Kadooree.) 

A  husband  may  he  imprisoned  for  the 
maintenance  of  his  wife :  but  a  father  cannot 
be  ifiprisonea  at  the  suit  of  his  son,  —  A 
HUSBAND  may  be  imprisonea  for  the  main- 
tenance of  his  wife,  because  in  withholding 
it  he  is  guilty  of  oppression :  but  a  father 
cannot  be  imprisoned  for  a  debt  due  to  his 
son,  because  imprisonment  is  a  species  of 
severity,  which  a  son  has  no  rignt  to  be 
the  cause  of  infiicting  on  his  father ;  in  the 
same  maimer  as  in  cases  of  retaliation  or 


*This  is  an  apparent  contradiction  to 
what  immediately  precedes,  concerning  the 
discretionary  x)ower  of  the  Kazee  with  respect 
to  the  period  of  imprisonment. — It  is,  how- 
ever, merely  a  continuation  of  the  docMne 
of  Mohammed,  who  has  prescribed  a  term, 
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punishment. — If,  however,  a  father  withhold 
maintenance  from  an  infant  son^  who  has  no 

Property  of  his  own,  he  must  be  imprisoned  ; 
ccause  this  tends  to  preserve  the  life  of 
the  child ;  and  also  because  there  is  no  other 
remcdj,  since  maintenance  (in  opposition  to 
debt)  IS  annulled  by  the  lapse  of  time,  and 
therefore  it  is  necessary  to  prevent  its 
destruction  for  the  future. 


CHAPTER  II. 

OF  LETTERS  FBOM    ONE  KAZEE  TO  ANOTHER. 

Letters  authenticated  by  evidence  are  ad- 
missible in  cases  of  property, — A  letter 
from  one  Eazee  to  another  is  admissible 
relative  to  all  rights  except  punishment  and 
retaliation,  provided  it  be  authenticated  by 
evidence  exhibited  before  the  Eazee  to  whom 
it  is  addressed,  for  which  there  is  an  absolute 
necessity,  as  will  be  shown  hereafter. 

Difference  between  a  record,  and  a  Kazee^s 
letter, — Ip  witnesses  exhibit  evidence,  before 
a  Kazee,  ag[ain8t  a  defendant,  the  subject  of 
tiie  suit  being  at  a  distance,  the  Eazee  may 
pass  a  decree  upon  such  testimony,  because 
it  establishes  proof.  The  decree  so  made  is 
written  down,  and  this  writing  is  termed  a 
Sidjil  or  record,  and  is  not  considered  as  the 
letter  of  one  Eazee  to  another.* — If,  how- 
ever, the  evidence  be  given  in  the  absence  of 
the  defendant,  the  Eazee  must  not  i^ass  a 
decree,  it  being  unlawful  to  do  so  in  the 
absence  of  the  person  whom  it  affects ;  but 
he  must  take  down  the  evidence  in  writing, 
in  order  that  the  Eazee  to  whom  such  writ- 
ing shall  be  addressed  may  use  it  as  evidence. 
— ^This  writing  is  termed  lEitab-HookmeCj  or 
the  letter  of  one  Eazee  to  another,  and  is  a 
transcript  of  real  evidence. 

A  letter  is  transmissible  only  on  certain 
conditions, — It  is  to  be  observed  that  the 
transmission  of  letters  of  one  Eazee  to  an- 
other is  restricted  to  several  conditions, 
which  will  hereafter  be  explained ;  and  the 
legality  of  it  is  founded  on  its  necessity, 
since  it  may  often  be  impossible  for  the 
plaintiff  to  bring  the  defendant  and  the 
evidences  together  in  the  same  place,  be- 
cause of  the  distance  of  their  abodes. — Hence 
the  letter  of  one  Eazee  to  another  is,  as  it 
were,  the  evidence  of  evidence,  or  a  branch 
from  the  trunk.— It  is  also  to  be  observed 
that  the  term  rights,  above  used,  compre- 
hends debts,  and  also  marriage  dowers. 
Sortions  of  heirs,  usurpations,  contestea 
eposits,  pr  Mozaribat  stock  denied  by  the 

*  This  case  supposes  the  thing  in  dispute 
to  be  situated  in  the  jurisdiction  of  a  different 
Eazee  from  him  before  whom  the  i)ar1ies 
bring  their  suit;  and  the  decree  which  in 
this  case  the  Eazee  ffives  being  written  down, 
is  carried  to  the  otner  Eazee,  who  is  bouna 
to  see  it  enforced 


manager;  because  all  these  are  eqniTi^ 
lent  to  debt,  and  are  capable  of  aao^laia- 
ment  by  description,  without  the  neceadtj 
of  actual  exhibition. — Letters  from  qm 
Eazee  to  another  are  also  admissible  in  Uic 
case  of  immoveable  property,  behoause  it  ii 
capable  of  ascertainment  by  a  descriptiao  of 
its  boundaries : — but  they  are  not  admiaaiUe 
with  regard  to  moveable  property,  because, 
in  that  case,  there  is  a  necessity  for  aotml 
exhibition. — It  is  related  as  an  omnion  of 
Aboo  Yoosaf,  that  letters  from  one  &azee  to 
another  are  admissible  with  respect  to  a  tn>V> 
slave,  but  not  with  respect  to  a  female,  be- 
cause the  probability  of  elopement  is  stronger 
in  the  one  than  the  other. — It  is  also  related 
as  an  opinion  of  his,  that  they  are  admissible 
with  respect  to  both  male  ana  female  slaves, 
but  that  particular  conditions  are  reanistte 
to  establish  their  admissibility,  whi<m  will 
be  explained  in  their  proper  place. — ^It  is 
related  as  an  opinion  of  Mohammed,  that  the 
letters  of  a  Eazee  are  admissible  wiui  respeet 
to  every  species  of  moveable  property ;  and 
this  opinion  has  been  adopted  by  our  modem 
doctors. 

The  testimony  requisite  to  authenHcate  U, 
— The  letters  of  Eazees  are  not  admissible, 
unless  authenticated  by  the  testimony  of 
two  men,  or  of  one  man  and  two  women; 
because  there  is  a  similarity  between  all 
letters,  and  it  is  therefore  necessary  to  estab- 
lish their  authenticity  by  complete  proof,— 
that  is,  by  evidence. — The  ground  of  this  is, 
that  these  letters  are  binding  in  their  nature, 
and  therefore  require  to  be  completelv  proved. 
—It  is  otherwise  with  respect  to  the  letters  of 
Hirbees  [Infidel  aliens]  to  the  Imam,  solicit- 
ing protection  ;  for  these  require  not  to  be 
proved  by  evidence,  since  they  are  not  binding 
in  their  nature,  inasmuch  as  it  rests  witt 
the  Imam  to  grant  the  protection  or  not  at 
his  pleasure. — It  is  also  otherwise  with  re- 
spect to  the  message  of  a  Eazee  to  a  Moozkee 
[purgator  of  witnesses,]  or  with  respect  to 
the  message  of  a  purgator  to  the  Eazee,  for 
such  a  message  has  no  force,  considered  as 
the  message  of  a  purgator.  but  merely  as 
being  a  corroboration  of  tae  testimony  of 
witnesses. 

T?ie  contents  must  be  previouahf  explained 
to  the  authenticating  witnene*. — It  is  incum- 
bent on  the  Eazee  to  read  his  letter  in  the 
presence  of  the  witnesses  who  are  to  authen- 
ticate it,  or  to  explain  the  contents  of  it  to 
them,  that  they  may  have  a  knowledge 
thereof;  because  evidence  cannot  be  given 
without  knowledge.  Afterwards  he  must 
close  the  letter,  and  affix  his  s^  to  it  in 
their  presence,  and  then  consign  it  over  to 
them,  that  they  may  have  a  security  against 
any  possibility  of  alteration  in  it.?— Tnis  \a 
according  to  Haneefa  and  Mohammed ;  and 
the  reason  is,  that  a  knowledge  of  the  subject 
of  the  letter,  and  an  evidence  of  the  affixture 
of  the  seal,  are  indispensable  requisites ;  and 
in  the  same  manner  a  remembrance  of  the 
contents  is  also  reKiiuisite ;  whence  it  is  that  the 
Eazee  must  furnish  them  with  an  open  copy 


Book  XX.-«Chap.  II.] 


DUTIES  OF  THE  KAZEE. 


841 


of  the  letter,  with  which  they  may  refresh 
their  memory. — It  is  howeyer  related,  as  the 
last  opinion  of  Ahoo  Yoosaf,  that  no  one  of 
these  particulars  is  requisite,  it  heing  suffi- 
cient to  attest  that  this  is  the  letter  and  this 
the  seal  of  the  Eazce ;  and  it  is  also  reported, 
from  him,  that  the  idOlxture  of  the  seal  is  not 
necessary. — Hence  it  appears  that,  after  his 
attaining  thedigpiily  oi  Aazee,  he  considered 
this  matter  as  of  little  consequence ;  and  his 
opinion  is  of  great  weight,  since  those  that 
onlT  hear  are  not  so  competent  to  determine 
as  tboee  that  see.  —Shimsal-Aymahas adopted 
the  opinion  of  Ahoo  Yoosaf. 

It  must  not  be  received  but  in  presence 
of  the  defendant, — When  a  letter  from  a 
Kaxee  arrives,  the  Kazee  to  whom  it  is 
addressed  ought  not  to  receiye  it  unless  in 
the  presence  of  the  defendant;  hecause  as 
such  letter  is  equiralent  to  an  exhibition  of 
evidence,  the  presence  of  the  defendant  is 
therefore  indispensable. — It  is  otherwise  with 
respect  to  the  other  Eazee's  hearing  the 
evidence,  because  that  is  done  merely  with 
a  view  to  transmit  it,  and  not  to  pass 
sentence  upon  it. 

Fbrms  to  be  observed  in  the  reception  of  it, 
— Whbit  ^e  witnesses  bring  the  letter  to  the 
Kazee  to  whom  it  is  addressed,  let  him  first 
look  at  the  seal  of  it,  and  after  hearing  their 
testimony  (that  *'  tills  is  the  letter  of  a  par- 
ticular Kazee," — ^tiiat  "he  delivered  it  to 
them  in  his  court  of  judgment,*' — that  "  he 
read  it  in  their  presence," — and,  that  "he 
affixed  his  seal  to  it  before  them''),  let  him 
then  open  and  read  it  in  the  presence  of  the 
defendant,  and  pass  a  decree  agreeably  to  the 
contents. — This  is  according  to  Haneefa  and 
Mohammed. — Aboo  Yoosaf  has  said  it  is 
sufficient  for  the  witnesses  to  attest  that 
".this  is  the  letter  and  seal  of  such  a  Kazee." 
— In  the  Kadooree,  the  preof  of  the  integrity 
of  the  witnesses  nrior  to  the  opening  of  the 
letter  \&  not  made  a  condition. — The  better 
opinion,  however,  is  that  it  is  a  necessary 
condition;  and  the  same  has  been  declared 
by  Khasaf ;  for  this  reason,  that  there  may 
eventualljr  be  a  necessity  to  recur  to  other 
evidence,  in  case  of  a  want  of  proof  of  the 
integrity  of  those  that  brought  it;  and  it 
would  be  impossible  for  any  others  to  j?ive 
their  testimony  unless  the  seal  still  remained 
upon  it :  it  is  therefore  absolutely  necessary 
that  the  Kazee  defer  breaking  the  seal  of  the 
letter  until  the  integrity  of  the  bearers  be 
proved. 

It  is  rendered  void  by  the  death  or  dis- 
mission of  the  writer  in  the  interim, — One 
Kazee  must  not  accept  a  letter  from  another, 
unless  the  Kazee  that  wrote  it  be,  at  the 
time,  still  fixed  and  established  in  his  office. 
— If,  therefore,  prior  to  the  receipt  of  the 
letter,  the  Kazee  that  wrote  it  should  have 
died,  or  have  been  dismissed  from  his  office, 
or  have  become  disqualified  from  the  duties 
of  it,  from  apostasy  or  insanity,  or  from 
having  suffered  punishment  for  slander, — 
the  Kazee  to  whom  the  letter  is  addressed 
must  then  reject  it ;  because  the  author  of  it 


being  at  that  period  reduced  to  the  level  of 
the  people,  any  information  from  him,  in- 
dependent of  what  relates  to  himself,  or 
mutually  to  them  both,  is  not  admissible. 

Or  {unless  generally  addressed)  by  the 
death  or  dismission  of  him  to  whom  it  is 
transmitted, — So,  likewise,  if  the  Kazee  to 
whom  the  letter  is  addressed  should  have 
died,  another  Kazee  must  not  open  it,  unless 
the  address  run  in  this  manner.  "  To  the  son 

of ,  Kazee  of  the  city  or ,  or  to 

whatever  Kazee  it  may  concern,  this  letter^" 
— ^in  which  case  another  Kazee  may  receive  it, 
because  he  is  comprehended  in  uie  address 
from  the  specification  of  his  office  and  cit^.  • 
— If  the  address,  however,  be  merely,  "  To 
whatever  Kazee  it  may  concern,"  he  is  not 
entitled  to  open  it,  from  the  uncertainty  of 
the  address. 

If  the  defendant  die  previous  to  the  arrival 
of  the  letter  with  the  Kazee,  judgment  must 
be  passed  ui>on  it  in  presence  of  his  heir,  as 
being  his  representative. 

Jt  is  not  admissible  in  cases  of  punishment 
or  retaliation, — A  lbtteb  from  one  Kazee  to 
another  is  not  valid  in  cases  of  retaliation  or 
punishment ;  because  as  in  such  a  letter  there 
exists  a  semblance  of  substitution  (for  tiie 
letter  is  not  itself  evidence,  but  merely  a 
substitute  for  evidence),  it  is  therefore  equi- 
valent to  evidence  upon  evidence ;  and  as 
evidence  ui>on  evidence  is  not  admitted  in 
these  cases,  the  letter  of  a  Kazee  cannot  be 
admitted. 

Section, 

A  woman  may  execute  the  cffice  of  Kazee 
in  all  cases  of  property. — A  woman  may 
execute  the  duties  of  a  Kazee  in  every  case 
except  punishment  or  retaliation,  in  con- 
formity with  the  rule  that  the  evidence  of  a 
woman  is  admissible  in  every  case  except  iu 
cases  of  punishment  or  retaliation ;  for  the 
rules  of  jurisdictoin  are  derived  from  the 
rules  of  evidence,  as  was  before  stated. 

A  Kazee  is  not  at  liberty  to  appoint  a  deputy^^ 
without  the  authority  of  the  Imam.^T  is 
not  permitted  to  a  Kazee  to  appoint  a  deputy, 
unless  he  have  received  a  special  power  from 
the  Imam  to  that  effect ;  for  although  he 
have  been  himsolf  appointed  to  the  office  of 
Kazee,  yet  he  has  not  been  empowered  to 
confer  such  appointment  on  another. — Hence, 
in  the  same  manner  as  it  is  unlawful^  for  an 
agent  to  appoint  an  agent  unless  with  the 
)ermission  of  his  constituent,  so  is  it  un- 
awful  for  a  Kazee  to  appoint  a  deputy  unless 
)y  the  authority  of  the  Imam. — It  is  other- 
wise with  respect  to  a  person  appointed  to 
read  the  Friday's  prayers ;  for  he  may 
appoint  a  deputy  to  act  for  him,  since  if  any 
delay  should  happen  in  the  performance  of 
this  service,  the  prayers  would  become  void 
and  null,  as  the  period  for  them  is  fixed: 
the  appointment  of  a  person  to  read  these 
prayers,  therefore,  is  virtually  an  argument 
of  hk  being  empowered  to  appoint  a  deputy 
to  act  for  nim,  with  a  view  to  prevent  the 
nullity  of  the  service :— contrary  to  jurisdic- 


342 


DUTIES  OF  THE  KAZEE. 


[Vol.  II. 


tion,  which,  not  depending:  on  a  fixed  period, 
is  not  therefore  defeated  by  delay. 

But  the  decrees  of  the  deputy,  passed  in  his 
presence,  or  with  nis  approbation,  are  valid, 
— If  a  Eazee,  not  haviuff  power  to  appoint  a 
deputjr,  should  nevertheless  appoint  one,  and 
the  said  deputy,  either  in  presence  oi  the 
Kaze'c,  or  in  his  absence,  but  with  his  appro- 
bation, |)as8  a  decree,  the  decree  so  passed  is 
valid; — in  the  same  manner  as  wnere  the 
agent  of  an  agent  performs  any  act  in  the 
presence  of  the  agent,  or  with  his  consent,  in 
which  case  such  act  is  valid.— The  ground  of 
this  is  that  the  decree  being  passed  in  the 
presence  of  the  Kazee,  or  with  his  appro- 
Dation,  and  the  act  being  performed  in  the 
presence  of  the  agent,  or  with  his  appro- 
Dation,  the  fcdyment  and  reflection  of  the 
Kazee  himsS  is  therefore  exercised  in  the 
case  of  the  ofecree  passed  by  his  deputy,— 
and  the  judgment  and  reflection  of  the  agent 
in  the  case  of  the  deed  done  by  his  agent, — 
which  is  what  was  required. 

If  he  appoint  a  deputy,  by  authority,  he 
cannot  afterwards  dismiss  him, — If  the  Imam 
give  authority  to  the  Kazee  to  appoint  whom- 
soever he  pleased  his  agent,  the  person  whom 
he  appoints  becomes  in  that  case  the  deputy 
of  the  Sultan ;  and  the  Eazee  is  not  entitled 
to  dismiss  him.  ^ 

He  must  maintain  and  enforce  the  equal 
decrees  of  every  other  Kazee. — It  is  in- 
cumbent upon  every  Kazee  to  maintain  and 
enforce  the  decree  of  another  Kazee,  unless 
such  decree  be  repugnant  to  the  doctrine  of 
the  Koran,  or  of  the  Sonna,  or  of  the  opinions 
of  our  doctors  ;  in  other  words,  unless  it  be 
a  decision  unsupported  by  authority. — It  is 
related,  in  the  Jama  ^gheer,  that  if  a 
Kazee  pass  a  decree  in  a  matter  concerning 
which  different  opinions  have  been  given, 
and  be  afterwaras  succeeded  by  another 
Kazee  of  a  different  opinion  with  respect  to 
that  matter,  the  latter  Kazee  must  never- 
theless enforce  the  decree  so  made ;  for  it  is 
a  rule  that  when  a  Kazee  passes  a  decree  in 
a  doubtful  ease,  the  decree  is  executed 
aocordiDgly ;  nor  is  it  permitted  to  a  suc- 
ceeding Kazee  to  rescind  it,  because  although 
the  succeeding  Kazee  be  equal  in  point  of 
Judgment  to  his  predecessor,  still  the  judg- 
ment of  the  predecessor  is  in  this  instance 
allowed  a  superioiity,  because  of  its  having 
been  exercised  in  passing  the  decree ;  and 
therefore  it  cannot  be  affected  by  the  judg- 
ment of  his^  successor,  which  is  deemed 
inferior  from  its  not  having  been  exercised. 

His  determination  in  a  doubtful  case  is 
valid,  although  it  be  repugnant  to  the  tenets 
of  his  «ec<.— If  a  Kazee,  in  a  doubtful 
oasc;  determine  contrary  to  his  tenets,  from 
havinff  forgotten  the  principles  of  his  sect, 
such  decree  must  nevertheless  be  enforced, 
according  to  Haneefa. — If,  on  the  contrary, 
he  pass  such  decree  knowingly,  and  not 
through  fprgetfulness,  there  are  in  that  case 
two  opinions  recorded. — According  to  one, 
the  decree  must  be  enforced  in  that  instance 
also,  because  the  error  in  it  is  uncertain. — 


In  the  opinion  of  the  two  disciples  the 
decree  must  not  be  enforced  in  either  cue ; 
that  is,  whether  the  error  be  wilful,  or  pro- 
ceed from  forgetfulness  :  and  this  is  the 
approved  exposition. — By  a  doubtful  case  is 
meant  one  in  regard  to  which  there  is  no 
particular  ordinance,  either  by  the  word  of 
God,  or  by  the  prophet,  and  oonoeminf 
which,  consequently,  different  opiniona  have 
been  supported  by  the  oompaniona  and  thdr 
followers. — Where,  a  great  number,  however, 
have  concurred,  and  only  a  few  have  differed, 
it  is  not  considered  as  a  doubtful  caae. 

An  article  decreed  unlawful^  upon  evi- 
dence, continues  so,  although  the  evidence 
prove  /a&«.— EvEBYTHiNO  of  which  the 
illegality  is  decreed  by  the  Kazee  from 
apparent  circumstances,  that  is  to  say, 
from  the  testimony  of  witnesses,  although 
in  reality  such  testimony  be  false,  ia  never- 
theless ipso  facto  unlawful. *-^Tnis  is  ac- 
cording to  Haneefa  :  and  he  is  also  of  the 
same  opinion  where  the  Kazee  decrees  tiie 
legality  of  a  thing ;  provided,  however,  that 
the  claim  of  the  plaintiff  be  founded  on  some 
determinate  plea,  such  as  purchase,  lease, 
or  marriage, — as  if,  for  instance,  he  should 
claim  a  female  slave  by  asserting  that  he 
had  purchased  her. 

A  decree  cannot  be  passed  iigoinet  an 
absentee  but  in  presence  of  his  represen- 
tative.— ^The  Kazee  must  not  pass  a  decree 
against  an  absentee  unless  in  the  presence 
of  his  representative.  —  Shafei  nuaintaina 
that  it  is  lawful  for  a  Kazee  to  pass  a  de- 
cree against  an  absentee;  because^  upon 
the  establishment  of  proof  bv  testimony, 
the  right  in  the  judgment  oi  the  Kazee 
becomes  evident. — The  arguments  of  our 
doctors  upon  this  point  are  twofold. — Fiest, 
the  passing  of  a  decree  on  the  testimony  of 
witnesses  is  with  a  view  to  put  an  end  to 
contention ;  and  as  contention  supposes  a 
refusal  on  the  part  of  the  defendant,  it 
follows  that  as  nis  absence  precludes  the 

Eossibility  of  his  refusal,  no  contention  can 
ave  existed.  Secondly,  the  absence  of 
the  defendant  admits  of  two  suppositions, 
namely,  that  (if  present)  he  would  either 
have  acknowledged  the  daim,  or  denied  it : 
if  the  former,  the  Kazee  must  have  passed  a 
decree  upon  that  ground:  or,  if  the  latter, 
upon  testimony.  Now  deoreM  passed^  on 
those  different  grounds  are  of  a  distinct 
nature,  since  that  which  is  founded  on  tes- 
timon]^  is  binding  on  all  men,  whereas  the 
other  is  not.— Where,  therefore,  the  defen- 
dant is  absent,  it  becomes  a  matter  of  doubt 
with  the  Kazee  what  kind  of  decree  he  ought 
to  pass ;  and  hence  it  is  requisite  that  he  sus- 
pend it  until  the  arrival  of  the  defendant, 

*  For  instance,  if  two  people  declare  that 
there  is  a  drop  of  wine  in  a  particular  vessel 
of  water,  ana  the  Kazee  in  consequence  de- 
cree it  to  be  unlawful,  it  must  be  oonsidered 
as  such,  although  the  falsity  of  their  decla- 
ration be  afterwards  proved. 
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when  the  nature  of  the  decree  he  ought  to 
pass  will  be  asoertained. 

Nor  against  one  who  first  opposes  the  claim 
and  then  disappears, — If  a  defendant,  haying 
first  denied  the  claim,  should  afterwards  dis- 
appear, in  that  case  also  the  Kazee  must  sus- 
pend his  i^rooeedings  during  his  absence, 
Decaose  it  is  requisite  that  the  denial  exist 
at  the  time  of  passing  the  decree,  which  is 
not  the  case  in  the  present  instance. — ^The 
opinion  of  Aboo  Yoosaf,  on  this  case,  is 
different.  —  It  is  to  be  observed  that  the 
representatiye  of  an  absentee  is  either  one 
appointed  by  himself  to  act  for  him  ^snch 
aa  an  agent),  or  one  api>ointed  by  law  (such 
aa  an  executor  nominated  by  the  Kazee),  or, 
lastly,  one  who  stands  as  yirtual  represen- 
tatire,  bj  the  claim  which  the  plaintiff  pre- 
fers against  the  absentee  being  also  a  cause 
of  claim  against  some  person  present.  This 
last  may  occur  in  various  modes;  and  the 
following  may  serve  for  an  example. — A 
person  estabbshes,  by  testimony,  his  right 
to  a  house  in  the  possession  of  a  particular 
person,  in  virtue  of  his  having  purchased  it 
rrom  an  absentee,  who  was  at  that  time  the 
proprietor  of  it,  and  from  whom  the  present 
possessor  has  usurped  it ; — in  which  case,  if 
the  possessor  deny  all  this,  and  the  plaintiff 
establish  it  by  evidence,  the  Kazee  may  pass 
a  decree  relating  both  to  the  absentee  and 
the  person  present ;  nor  would  the  denial  of 
the  sale  by  the  absentee,  if  he  should  after- 
^nirds  return,  be  credited,  because  the  pur- 
ohase  of  the  house  from  its  proprietor  is  the 
cause  of  that  which  the  plaintifT  claims  from 
the  person  present,  namely,  the  right  of  pro- 
perty in  the  house.  In  such  case,  therefore, 
the  person  present  stands  as  the  agent  for 
the  absentee,  and  his  denial  is  consequently 
equivalent  to  that  of  the  absentee. —The 
ground  of  this  is  that  the  plaintiff  is  not 
capable  of  proving  his  claim  against  the 
person  present,  unless  he  first  establish  it 
against  the  absentee.  The  person  present 
is  therefore  considered  as  the  representative 
of  the  absentee ;  and  hence  the  decree  of  the 
Kazee  against  the  person  present  stands  as  a 
decree  against  the  absentee. — Where,  how- 
ever, the  claim  of  the  plaintiff  upon  the 
absentee  is  the  condition  of  something  which 
he  claims  against  the  person  present,  the 
latter  is  not  in  that  case  considered  as  the 
representative  of  the  absentee.  A  full  dis- 
cussion of  this  is  to  be  found  in  the  Jama. 

The  Kazee  may  lend  the  property  of  or- 
phans,— It  is  lawful  for  a  Kazee  to  lena  the 
property  of  orphans,  keeping  a  record  of  it  in 
writing ;  because  such  loan  is  advantageous 
for  the  orphans,  since  it  tends  to  preserve 
and  secure  their  property ;  and  the  Kazee 
has  the  power  of  enforcing  the  restitution  of 
it.  An  executor,  on  the  contrary,  is  respon- 
sible for  the  property  he  lends,  as  is  also  a 
father,  because  neither  of  them  has  the  power 
of  enforcing  a  restitution  of  it. 


CHAPTER  m. 

OP    AKBITKATION.* 

An  arbitrator  must  possess  the  qualities 
essential  to  a  Kazee, — If  two  persons  appoint 
an  arbitrator,f  and  express  their  satislaction 
with  the  award  pronounced  bv  him,  such 
award  is  valid ;  oecause,  as  tnese  persons 
have  a  power  with  respect  to  themselves, 
they  consequently  possess  a  right  to  appoint 
an  arbitrator  between  them,  and  his  award 
is  therefore  binding  upNon  them. — This  is 
where  the  person  so  appointed  possesses  the 
<lualifications  of  a  Kazee ;  for  as  he  stands 
in  that  relation  to  the  other  two,  it  is  there- 
fore requisite  that  he  be  competent  to  dis- 
charge the  function  of  a  Kazee. 

Me  must  not  he  a  slave^  an  infidel,  a  slan- 
dereTf  or  an  infant, — It  is  not  lawful  to 
appoint  a  slave,  or  an  infidel,  or  a  person 
that  has  been  punished  for  slander,  or  an 
infant,  to  act  as  an  arbitrator ;  because  none 
of  these  is  competent  to  be  a  witness. 

But  he  may  be  an  uruust  person,  — If  an 
unjust  man  be  appointed  an  arbitrator,  it  is 
valid,  because  of  tne  validity  of  his  appoint- 
ment to  the  office  of  Kazee,  as  has  been 
already  explained. 

Either  party  may  retract  from  the  arbi" 
tration  before  the  award, — If  two  men  ap- 
point another  an  arbitrator,  still  it  is  lawful 
lor  either  of  them  to  recede  before  he  gives 
his  award,  because  as  the  arbitrator  has 
received  his  powers  from  them,  he  cannot  • 
exert  those  powers  without  their  consent. 
The  award,  however,  when  given,  is  binding 
upon  them,  as  the  i>ower  of  the  axbi^rator 
over  them  was  established  by  their  own 
agreement. 

On  a  reference  to  the  Kazee,  he  must  give 
effect  to  the  award,  if  approved, '■^Iv  the 
parties  refer  the  award  of  tne  arbitrator  to 
the  Kazee,  and  it  be  conformable  to  his 
opinion,  he  must  cause  it  to  be  carried  into 
execution,  because  it  would  be  useless  to 
annul  it,  and  then  pass  a  similar  decree. — 
But  if  it  be  contrary  to  his  opinion,  he  must 
annul  it,  as  the  award  of  an  arbitrator  is  not 
binding  on  the  Kazee,  since  he  did  not  autho- 
rize it 

Reference  to  an  arbitrator  is  invalid  in 
cases  of  punishment  or  retaliation. — The 
appointment  of  an  arbitrator  is  not  valid  in 
oases  where  punishment  or  retaliation  is 
incurred,  because  the  party  has  no  power 
over  his  own  ^  blood,  and  is  therefore  not 
capable  of  assigning  it  to  others.  Lawyers 
have  observed  that  the  particular  exception 
of  retaliation  and  punishment  afi'ords  an 
argument  of  the  legality  of  arbitration  in 
all  other  contested  questions,  such  as  divorce, 
marriage,  and  the  like.  This  is  approved. 
Stillj  however,  there  is  a  necessity  for  a  rati- 
fication of  the  award  in  these  cases  by  a 
decree  of  the  Kazee,  in  order  that  a  control 
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being  maintained  over  mankind,  their  pre- 
sumption may  be  restrained,  for  otherwise 
men  would  continually  settle  their  differences 
by  a  private  reference,  without  regard  to  the 

LAW. 

An  arbitrator's  award  of  a  fine  against 
the  tribe  of  an  offender  is  of  no  effect. — Ip, 
in  a  case  of  homicide  from  error,  the  slayer 
and  the  heir  of  the  deceased  appoint  an 
arbitrator,  and  he  award  a  fine  of  blood  to 
be  paid  by  the  tribe  of  the  slayer,  such 
award  is  of  no  effect ;  in  other  words,  the 
heir  is  not  entitled  to  exact  such  fine  from 
the  tribe  in  virtue  of  the  award,  for  it  has 
no  force  over  them,  as  they  did  not  authorize 
the  arbitrator. 

Nor  against  the  offender  himself  unless  he 
acknowledge  the  offence, — If,  also,  the  arbi- 
trator' award  the  fine  to  be  paid  by  the 
slayer,  the  Kozee  must  annul  it,  as  being 
contrary  to  the  law,  which  prescribes  the 
fine  to  be  paid  by  the  tribe ; — excepting, 
however,  where  the  fact  is  proved  by  the 
confession  of  the  slayer ;  for  in  that  case  the 
tribe  arc  not  liable  to  the  fine. 

He  may  examine  witnesses, — An  arbitrator 
is  empowered  to  hear  the  witnesses  of  the 

Slaintiff,  and  also  to  pass  an  award  upon  the 
enial  or  acknowledgment  of  the  parties, 
because  this  is  agreeable  to  the  law. 

The  parties^  acknowledaing  an  arbitrator's 
decree^  cannot  afterwards  retract  from  it, 
— If  an  arbitrator  give  information  to  the 
Kazee  of  the  acknowledgment  of  one  of  the 
parties,  or  of  the  integrity  of  the  witnesses, 
at  a  time  when  both  the  parties  continue  to 
adhere  to  his  award,  such  information  must 
be  credited,  and  the  Kozee  must  not  after- 
wards credit  the  denial  of  either  of  the 
parties,  as  the  arbitrator's  authority  still 
continues  unshaken. — If,  on  the  other  hand, 
he  give  information  to  the  Kozee  relative  to 
his  award  (that  is,  if  the  parties  dispute  con- 
cerning his  award, — one  of  them  soying  that 
"it  was  to  such  or  such  effect,''  and  the 
other  denying  this,  and  the  arbitrator  inform 
the  Kazee  that  **he  has  aworded  so  and 
so"), — his  information  must  not  be  credited, 
since  in  such  cose  his  outhority  no  longer 
endures. 

Any  award  passed  in  favour  of  a  parent, 
child,  or  to{fe,  is  nu//.— The  determination 
of  every  person  acting  in  the  capacity  of  a 
judge  (whether  he  be  a  Kazee  or  an  arbitra- 
tor) in  favour  of  his  father,  his  mother,  his 
child,  or  his  wife,  is  null  and  void,  because 
evidence  in  favour  of  any  of  these  relations 
being  unlawful  on  account  of  the  suspicion 
which  it  suggests,  a  determination  in  their 
favour  is  also  unlawful,  for  the  same  reason. 
— A  determination,  however,  against  any  of 
these  relations  is  valii,  because  evidence 
against  them  is  accepted,  since  it  is  liable  to 
no  suspicion. 

Joint  arbitrators  must  act  conjunctively. — 
If  two  persons  be  appointed  arbitrators,  it 
is  incumbent  upon  them  to  act  conjunctively 
in  ^ving  a  determinati(m,  as  this  is  a  matter 
which  requires  wisdom  and  judgment. 


Section. 

Miscellaneous  Cases  relative  to  Judidai 
Decisions. 

No  act  can  be  performedt  with  respect  ic 
the  under  story  of  a  house,  which  tnay  anw 
tcay  affect  the  building, — In  a  house,  of  wldeh 
the  upper  story  belongs  to  one  man,  and  tbe 
under  story  to  another,  the  proprietor  of  the 
under  story  is  not  entitled  to  driFe  in  a  nail, 
or  to  make  a  window,  without  the  permisaioa 
of  the  nroprietor  of  the  upper  story.— This 
is  the  doctrine  of  Haneeia.     The  t?ro  dis- 
ciples hold  that  the  proprietor  of  the  under 
story  may  do  any  act  whatever  with  respect 
to  it,  provided  no  injury  result  to  the  upper 
story.    The  same  disagreement  also  subsists 
with  regard  to  the  proprietor  of  the  upper 
story  building  upon  that  foundation.    I»>me 
of  our  lawvers  remark   that  the  doctrine 
ascribed  to  the  two  disciples  is  only  an  ex- 
planation of  that  of  Haneefa,  and  that,  in 
reality,  there  exists  no  disagreement  between 
them. — Others  again  say  that,  according  to 
the  two  disciples,  there  is  a  perfect  freedom ; 
— in  other  words,  either  of  the  proprietors  is 
at  full  liberty  to  do  whatever  act  he  pleases 
with  relation  to  his  property ;  for  property, 
in  its  very  nature,  imphes  a  perfect  fr^dom 
with  regard  to  it^  restrictions  upon  it  being 
merely  supervenient,  and  fixed  in  order  to 
prevent  any  detriment  to  another.    Hence  if 
the  detriment  be  only  doubtful,  and   not 
inevitable,  the  proprietor  cannot  lawfully  be 
restrained  from  acting  upon  his  own  pro- 
pertv.    According  to  Haneefa,  on  the  other 
nana,  there  is  a  restriction ; — in  other  words, 
neither  of  the  proprietors  is  permitted  to  do 
any  acts  with  regard  to  their  resx>eotive  pro- 

Eerty  without  the  permission  of  the  otner, 
ecouse  such  acts  affect  a  place  with  which 
the  ri^ht  of  another  is  connected,  and  that 
right  IS  sacred  from  any  act  of  his,  in  the 
same  manner  as  the  right  of  a  mortflpager  or 
a  lessee. — Besides,  the  freedom  and  absolute- 
ness of  the  property  to  its  owner  is  here 
supervenient,  since  it  depends  on  the  con- 
sent of  another:  so  long,  therefore,  as  that 
consent  is  doubtful,  the  original  restriction 
operates.  In  these  oases,  moreover^  the 
detriment  is  not  eventual,  but  is  in  some 
decree  certain;  since  the  driving  in  of  a 
nail  or  wedge,  or  the  breaking  of  uie  wall  to 
make  a  window,  tends  to  weaken  the  edifice, 
whence  these  acts  are  prohibited. 

A  passage  cannot  be  made  into  a  private 
lane, — If  there  be  a  lon^  lane,  parallel  to 
which,  either  on   the  right   or   left,  runs 


any 
make  a  door  to  open  into  the  second  lane ; 
because  the  object  of  making  a  door  is  to 
obtain  a  passage  to  and  fro ;  and  the  second 
lane  is  not  free  to  the  inhabitants  of  the  first, 
since  not  being  a  thoroughfare,  the  right  of 
passage  through  it  belongs  onij  to  the  in- 
habitants of  it. — Some  have  said  that  it  is 
perfectly  lawful  for  any  of  the  inhabitants 
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of'  the  first  lane  to  open  a  door  into  the 
second;  because  the  opening  of  a  door  is 
nothing:  more  than  the  breakin^p  of  a  wall 
by  its  proprietor,  which  is  lawfiu ;  but  tiiat 
the  prohibition  against  passing  to  and  fro 
nevertheless  remains  in  force.  The  authentic 
doctrine,  however,  is,  that  the  opening  of  a 
door,  in  such  case,  is  unlawful ;  because  after 
the  door  is  opened  it  will  be  difficult  to  pre- 
vent a  continual  thoroughfare;  and  ^so, 
because  there  is  a  possibihty  that  after  some 
time  the  right  of  passage  might  be  claimed 
by  the  person  who  made  the  door,  and  the 
very  circumstance  of  the  door  might  be 
pleaded  as  a  proof  of  his  right.  If,  however, 
the  second  lane  be  not  long,  but  short,  the 
inhabitants  of  the  first  lane  have  a  right  to 
open  doors  into  it;  because  they  Imve  a 
right  of  passage  through  it,  since  on  account 
01  its  shortness  it  is  considered  as  a  coiurt, 
in  which  all  have  a  right  of  participating, 
whence  it  is  that  they  have  all  an  equal  claim 
of  Shaffa  in  case  of  the  sale  of  any  of  the 
houses  in  it. 

An  indefinite  claim  may  he  compounded, — 
If  a  person  vaguely  claim  something  belong- 
ing to  a  house,  and  the  proprietor  of  the 
house  deny  his  right  to  anything,  but  after- 
wards oomiK)und  with  him  for  his  claim,  such 
composition  is  valid ;  for  although  the  article 
in  dispute  was  not  known,  yet  a  composition 
with  a  known  article  for  one  that  is  unknown 
is  lawful,  according  to  our  doctors,  since  as 
the  article  compounded  for  merely  drops,  the 
uncertainty  concerning  it  can  never  create 
strife ; — for  uncertainty,  in  a  matter  which 
drops,  leaves  no  room  for  contention,  as  this 
cannot  occur  but  in  cases  of  uncertaintj 
respecting  things  the  delivery  of  which  is 
required. 

Case  of  a  claim  founded  on  gift  and 
purchase, — If  a  person  claim  a  house  in  the 
possession  of  another,  on  the  plea  that  *'  the 
possessor  had,  at  a  former  period,  made  a 
gift  of  it  to  him,"  and  upon  being  required 
to  produce  evidence,  should  then  say,  **he 
denied  the  gift,  and  I  therefore  bought  the 
house  from  him,"  and  produce  witnesses, 
and  they  attest  the  purchase,  but  state  the 
date  of  it  to  be  antecedent  to  the  gift,  such 
testimony  is  not  admissible,  because  of  its 
differing  from  the  assertion  of  the  claimant 
with  respect  to  the  date  of  the  deeds ; — 
whereas,  if  they  were  to  attest  the  purchase 
as  having  been  made  posterior  to  the  gift, 
their  testimony  would,  in  that  case,  be 
admitted,  because  of  its  conformity  to  the 
claimant's  plea.  If,  on  the  other  hand,  he 
plead  a  gift,  and  then  bring  witnesses  to 
prove  the  purchase  previous  to  the  gift, 
without  mentioning  the  denial  of  the  gift 
by  the  donor,  in  this  instance  also  the 
evidence  is  not  admissible. — This  is  men- 
tioned in  various  copies  of  the  Jama  Sagheer ; 
and  the  reason  of  it  is  that  the  claim  of  the 
house,  in  virtue  of  a  gift,  is  an  acknow- 
ledgment of  its  being  the  property  of  the 
giver ;  but  from  which  the  claimant  after- 
wards recedes  by   declaring  that  he  had 


purchased  it  prior  to  the  ^ift ;  which  is  a 
contradiction ;  it  is  otherwise  in  tiie  former 
case;  for  there  the  purchase  is  declared  to 
be  posterior  to  the  gift;  and  a  declaration 
to  this  effect,  so  tar  from  denying  the 
property  to  have  existed  in  the  donor  at 
the  time  of  the  gift,  is  rather  a  confirmation 
of  it. 

If  the  purchase  of  a  female  slave  he  denied 
hy  the  purchaser ^  the  master  may  cohahit  with 
her, — If  a  person  possessed  of  a  female  slave 
say  to  another,  "you  purchased  this  slave 
from  me,  and  have  not  paid  me  the  price," 
and  the  other  deny  the  sale,  and  the  possessor 
of  the  slave  determine  in  his  own  mind  to 
drop  the  suit,  and  of  consequence  refrain 
from  any  further  contention  with  the  other, 
he  may  then  lawfully  cohabit  with  her,  since 
the  denial  of  the  purchaser  annuls  the  sale 
in  the  same  maimer  as  where  both  parties 
deny  it. 

Objection. — How  can  the  sale  be  annulled 
by  the  mere  determination  of  the  seller  in 
his  own  mind  to  relinquish  the  suit,  since 
no  contracts  can  be  annulled  by  the  mere 
determination  to  annul  them ;  whence  it 
is  that,  in  a  sale  with  an  option,  if  the 
possessor  of  the  option  determine  to  annul 
it,  still  the  annulment  does  not  take  place 
immediately  on  the  forming  of  such  resolu- 
tion? 

Reply. — In  the  csise  in  question  the  sale 
does  not  become  null  merely  by  the  deter- 
mination, but  because  of  the  determination 
being  joined  to  a  conduct  that  manifests 
it,  such  as  the  detention  of  the  slave  in 
the  proprietor's  possession,  his  carrying 
her  away  from  the  place  of  contention  to 
his  own  house,  and  his  using  her  as  a  ser- 
vant. 

In  the  receipt  of  moneys  the  declaration  of 
the  receiver  must  he  credited  with  respect  to 
the  quality.— If  a  person  acknowledge  that 
he  had  received  ten  dirms  from  another,  but 
afterwards  assert  that  they  were  Zeyf,  or 
bad,  in  that  case  his  declaration  must  be 
credited;  because  bad  dirms,  although  of 
an  inferior  value,  are  nevertheless  of  the 
species  of  dirms,  whence  if,  in  a  Sirf  sale,  a 
person  take  possession  of  bad  ones  in  ex- 
change for  good,  it  is  vaUd.  As,  moreover, 
a  receipt  of  dirms  is  not  restricted  to  good 
ones,  it  does  not  follow,  from  his  acknowledg- 
ment of  the  seisin,  that  the  dirms  were 
good ;  and  such  being  the  case,  his  declara- 
tion must  be  credited,  because  ne  denies  the 
receipt  of  good  dirms,  which  is  his  right. — 
It  would  be  otherwise  if  he  were  to  declare 
that  **  he  had  received  ten  good  dibms."  or 
that  "  he  had  received  his  right,*'  or  **  the 
price  of  his  wares,"  or  "  a  discharge  of  his 
claims,"  and  afterwards  to  allege  that  the 
dirms  were  bad;  for  in  neither  of  these 
cases  would  his  declaration  be  credited ; 
because  in  the  first  case  he  expressly  ac- 
knowledges the  receipt  of  good  oinns ;  and 
in  the  three  following  he  makes  such  ac- 
knowledgment by  implication,  and  there- 
fore his  subsequent  declaration  to  the  con- 
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trary,  beinff  considered  as  a  prevarication,  is 
not  credited.* 

A  creditor  denying  his  debtor* s  acknotc- 
ledgment  cannot  aftertcards  substantiate  his 
claim  but  by  proof,  or  the  debtor* s  verification, 
— If  one  person  say  to  another,  "  1  owe  you 
one  thousand  dirms/'  and  the  other  reply, 
**  you  do  not  owe  me  anythini?,"  but  alier- 
^'ards,  in  the  same  meeting,  say,  "  you  owe 
me  one  thousand  dirms,''  in  that  case  he  is 
not  entitled  to  anything  unless  he  adduce 
proof,  or  the  debtor  verify  his  assertion; 
Decausc  the  debtor's  acknowledgment  was 
virtuaUy  annulled  by  his  denial ;  and  his 
subsequent  assertion  of  course  becomes  a 
claim  de  novo,  which  therefore  requires 
either  to  be  proved,  or  to  be  vended  by 
the  debtor.  It  is  otherwise  where  a  person 
says  to  another,  **  you  bought  certain  goods 
from  me,"  and  that  other  denies;  for  he 
might  nevertheless  afterwards,  without 
prevarication,  confirm  the  declaration  of 
the  person  in  question  in  the  same  meeting ; 
because  in  a  contract  of  sale  one  of  tiie 
parties  only  cannot  annul  it;  in  the  same 
manner  as  one  of  them  is  incapable  of 
making  it. — The  reason  of  this  is  that  the 
acknowledgment  of  a  contract  of  sale  is  the 
right  of  the  buyer  and  seller  jointly,  and 
therefore  the  contract  is  not  annulled  by  the 
denial  of  the  purchaser  only  :  the  confirma- 
tion of  the  nurchaser,  therefore,  after  his 
denial,  is  valid,  since  his  denial  did  not 
occasion  an  annulment. — A  person,  on  the 
contrary,  in  whose  favour  an  acknowledg- 
ment is  made,  may  of  himself  annul  such 
acknowledgment  by  a  rejection  of  it;  and 
his  subsequent  assertion  corresponding  with 
the  acknowledgment  is  not  a  corroboration 
of  it,  because  the  acknowledgment  did  not 
then  exist,  it  having  been  virtually  done 
away  by  his  rejection  of  it.— Hence  the 
subsequent  assertion  is  a  claim  de  novo, 
which  consequently  requires  either  proof  by 
witnesses,  or  the  verification  of  the  debtor. 

In  a  claim  for  debt,  the  evidence  of  the 
debtor,  proving  a  discharqe^  must  be  credited, 
— If  a  person  make  a  claim  upon  another, 
and  that  other  declare  that  he  never  owed 
him  anything,  and  the  plaintiff  prove,  by 
witnesses,  that  the  defendant  owes  him  one 
thousand  dirms,  and  the  defendant,  on  the 
other  hand,  prove  by  witnesses  that  he  has 
paid  the  same,  in  that  case  the  evidence  of 
the  defendant  must  be  credited :  and  in  the 
same  manner  also,  the  evidence  of  the  de- 
fendant must  be  credited,  in  case  it  tend  to 
establish  his  having  obtained  a  releasement 
or  discharge  of  the  claim. — Ziffer  maintains 
that  the  evidence  of  the  defendant  must  not 
be  credited,  since  payment  is  a  branch  of 
obligation,  and  the  defendant  having  denied 


*  Here  follows  an  account  of  the  different 
^adations  of  dirms  from  good  to  bad,  which 
IS  omitted  in  the  translation^  as  it  will 
hereafter  be  fully  explained  in  its  proper 
place. 


the  existence  of  the  obli^tioii  at  any  period, 
is  therefore  evidently  cmlty  of  preYaricatioiL 
Our  doctors,  on  the  otner  hand,  ai^e  that  a 
consistency  with  regard  to  the  denial  and  the 
proof  is  here  possible,  because  nxgust  debts 
are  sometimes  paid  to  avoid  litigation,  and 
releasements  from  them  are  likewise  some- 
times given.  Sometimes,  alao,  a  defendant, 
after  denying  the  validity  of  the  claiin, 
compounds  with  the  plaintiff;  and  in  sach 
case  he  is  bound  to  pay  the  oompositioii, 
notwithstanding  the  debt  for  which  it  was 
made  may  have  been  unjust. — If  the  defen- 
dant declare,  **  I  owe  you  nothing."  in  that 
case  also  his  evidence,  to  the  eroct  above 
recited,  is  creditable,  because  of  ita  perfect 
conformity  with  the  assertion  that  *'  he  owes 
him  nothmj^,''  which  evidently  means  at 
that  time,  inasmuch  as  he  proves  that  he 
had  afterwards  paid  it  to  hun. — Bnt  if  he 
were  to  say,  **  I  never  owed  yon  anything, 
and  I  do  not  know  you," — ^the  evidence  he 
mi^ht  afterwards  produce  of  his  having 
paid  the  debt,  or  oi  his  havinff  obtained  a 
releasement  from  it,  would  not  be  credited ; 
because  the  contradiction  between  his  asser- 
tion and  the  evidence  cannot  in  this  oase  be 
reconciled,  since  no  man  enters  into  the 
business  of  giving  or  receiving  with  one 
of  whom  he  lias  no  knowledge.— Kadooree 
remarks  that  in  this  case  also  the  evidence 
must  be  credited,  because  the  oontraidietion 
that  subsists  is  not  wholly  irreoondleable. 
inasmuch  as  women  who  are  kept  oonoealed 
often  transact  business  mediately  through 
others,  without  knowing  the  person  with 
whom  the  business  is  concluded ;  and  it  also 
often  happens  that  men  of  rank,  when  a  mob 
assemble  at  their  door  and  make  a  noise, 
desire  their  agents  to  g^ve  them  some  money 
to  pacify  them. 

Vase  of  a  disputed  purchase  of  a  defective 
slave.— If  a  person  declare  that  "  he  has 
purchased  a  female  slave  from  another." 
and  that  other  deny  that  he  had  ever  sold 
her  to  him,  and  the  purchaser  havinff  proved 
his  assertion  by  witnesses,  an  aaditional 
finger  be  discovered  on  the  hand  of  the  slave, 
and  the  seller  prove  bv  evidence  that  the 
purchaser  had  exempted  him  from  responsi- 
bility for  every  defect,  in  that  oase  the  testi- 
mony of  the  seller  must  be  rejected,  since  he 
is  evidently  guilty  of  prevarication.  This 
is  the  doctrine  of  the  Zahir  Rawayet.  It  is 
related,  as  an  opinion  of  Aboo  Toomf,  that 
the  evidence  of  the  seller  must  be  credited, 
because  of  the  analogy  of  this  case  to  that 
of  debt,  as  before  expMned,  in  which  it 
was  shown  that  there  was  a  possibility  of 
reconciling  the  contradiction ;  for  a  recon- 
cilement of  the  contradiction  is  also  possible 
in  this  case,  by  supposing  the  seller  to  have 
been  an  agent  for  another,  on  which  supposi- 
tion the  declaration  of  the  proprietor,  that 
**  he  had  not  sold  the  slave,*'  would  have 
been  true,  and  his  subsequent  i^lea,  of 'having 
been  exempted  from  a  responsibilityfor  de- 
fects, would  also  have  been  valid.  Thus  the 
apparent  contradiction  is  capable  of  recon- 
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cilement.  The  BTOund  on  which  the  Znhii 
Kawayet  prooMds  ia,  that  the  plea  of  havitiu 
been  exempted  from  a  worrantj  a^.'dint  Ji- 
fects  it  an  acknowledsment  of  the  <  \i-i(  rui 
of  the  sale,  which  he  had  before  deiii'd,  iind 
hence  it  necesaarily  foUowa  that  b(  ]>r<  v.n  \- 
oated.  It  is  otherwise  in  the  case  ,>t  J,  It. 
for  in  that  case  the  payment  is  no  iir;.niiii< nl 
of  the  respond ent' a  acknowledaiag  tli^  i  \i-i- 


«  (aa  haabce: 


ffledgiao 

nbefore... 

DUJliat  debts  are  often  paid  to  avoid 

A  deed  »u«pended,  m  iU  effect, 

will  of  Qod,  ia  nuU.—lg  a  person 


appear  before  the  Kuzee  as  a  Huaslima,  and 

declare  that  "  »he  had  become  go  since  the 
death  of  her  husband, "  and  the  beira  declare 
that  she  had  become  bo  before  his  death, 
their  declaration  must  be  credited.  Ziffer  is 
of  opinion  that  the  declaration  of  the  widow 
must  be  credited  [  because  the  ohang:e  of 
her  religion,  as  being  a  supervenient  cir- 
oumatanoe,  must  be  referred  to  the  nearest 
passible  period.  The  arguments  of  oor 
doctors  are,  that  as  the  cause  of  her  eioln- 
sion  from  inheritance,  founded  on  difference 
of  faith,  exists  in  the  present,  it  must  there- 


ackaowledged  a  debt  to  another,  Bhoiiiil  siili-   fore  bo  considered  aa  eitant  in  the  preterite, 


Boribe  a  deed  to  that  effect,  and  at  tli 

oloaioQ  of  it  insert  the  following  f 

"  Whosoever  prodnces  this  de*d  of 


ledginent;    I 


claims    the    Uiing-    rocittd  I  t^ie 


from  the  argument  of  Uie  present ; — 

same   manner  as   on  argument   is  derived 
from  the   present,   in   a  ease  relative   i 


therein,  u  proprietor  thereof,  if  it  pli 
Qon,"  or,  if  a  person,  having  sold  auinc- 
thing  to  another,  should  at  the  end  of  Ihc 
bill  of  sale  insert  the  following  sentence, 
"  If  any  ;*raon  shall  hereafter  elaim  the 
property  of  the  subject  of  the  sale,  in  that 
case  I  am  answerable  for  the  same,  if  it 
please  God," — in  both  these  cases  the  deeds 
are  of  no  effeot;  whence,  in  the  first  case, 
the  acknowledgment  is  nulL  and  in  the 
second,  the  sale  is  invalid.  The  two  disci- 
ples hold  that  in  the  former  case  the  iehx  h 
Binding,  and  in  the  latter  case  thu  sule  is 
valid;  DeMnse  in  their  opinion  thecoudiiion 
"if  it  please  Ood"  applies,  not  to  the  gi^oirul 
potport  of  the  deed,  but  merely  (.in  ihe 
former  instance)  to  the  expression,  "  Sviio- 
ever  produces  this  deed  of  acknowleiijriiKUt," 
and  so  forth, — or  (in  the  latter)  U:  tlin  ix- 
presaion,  "  If  any  person  shall  biii ufkr 
claim,"  and  so  forth ;  because  the  di^i^'ii,  in 
drawing  up  deeds  of  aoknowledgni<.'ut  and 
of  salt:  la  merely  to  currLibflrate  anil  conlii 


the  a 
hada 


(pnsi 


a  Hu;^ 


would   bo  joftattd.      Llaneefa, „ 

traiT,  bfine  ot  opinion  lliat  this  cunditian 
applies  to  the  wbulu  of  t)ie  deed,  tbcrd'ori' 
holds  it  to  1»  invalid.*  It  ia  to  beobs'.'rvtd, 
that  if  a  blank  b(.>  k-lt  at  the  end  of  a  bill  of 
sale  or  liLn-d  of  aul^tioultdgment,  and  tin.' 
words    '■  if  it   pliuii;   fJiiii      be   afti.Twnrds 

the  dause  does  not  afi'ect  the  bill  or  Ihv 
deed,  becanse  the  blank,  in  either  case, 
marks  the  conclnaion. 


CHAPTER  IV. 


OF    THE  DECBEXS   0 


^    EAZRE  KEL,\I1V1 


Case  of  the  widow  of  a  Chrtatian  rluiii 
her  inheritance  after  having  embrattd 


L  Chiiatian  die,  and  hia  uidov 


*  The  arguments  both  of  the  twe  disc 
and  of  Haneefa  are  more  fully  detailed  ii 
original ;  but  as    they   relate  to  princ: 


ig  of  the  watercontse  of  a  mill; 
— uim,  ID  u»  say,  if  a  dispute  arise  between 
the  k'tisor  and  lessee  of  a  water-mill,  the 
former  u.-serting  that  the  stream  had  ma 
from  the  period  of  the  lease  till  the  present 
without  iflterruption,  and  the  latter  denying 
this,  in  tliat  case,  if  the  stream  be  running 
at  the  period  of  contention,  the  assertion  (U 
the  lessor  must  be  credited,  but  if  otherwise, 
tliat  of  the  lessee.  As,  moreover,  an  argu- 
ment drawn  from  apparent  circumatanoes  is 
proof  sufficient  to  set  aside  the  olaim  of  a 
plaintiff,  it  follows  that  the  argument  in 
question  suffices,  on  behalf  of  the  heirs,  to 
defeat  the  plea  of  the  widow.  With  re-, 
spect  to  what  Ziffer  objects,  it  is  to  be 
observed  that  he  has  regard  to  the  argtiment 
of  apparent  draumBtanoes,  for  estabuahing 
the  olaim  of  the  wife  upon  her  husband's 
estate,  and  an  argument  of  this  nature  does 
not  suffice  aa  proof  to  establish  a  right 
althoQgh  it  would  suffice  to  annul  one. 

Cane  of  the  Christian  widow  of  a  Musaul- 
man  claiming  under  the  lame  circumalanee. 

'        MusEulman,  whose  wife  was  o 

, "theKi!^ ,  _ 

that  she  had  embraced  the  faith  prior  to  the 
death  of  her  husband,  and  the  heirs  assert 
the  contrary,  in  this  case  also  the  assertion 
of  the  heirs  must  be  credited,  for  no  regard 
is  Tiaid,  in  this  instance,  to  any  argument 
derived  from  present  circumstances  (ss  in 
the  case  of  the  water-mill),  since  such  an 
argument  is  not  capable  of  establishing  a 
claim,  and  the  widow  is  here  the  claimant 
of  her  husband's  property.  With  respect  to 
the  heirs,  on  the  contrary,  they  are  repel- 
lants  of  the  claim  ;  and  probability  is  an 
argnment  in  their  favour,  amoe  the  Islamism 
of  the  widow  is  supevenient,  and  is  there- 
fore an  argument  against  her. 

A  trustee,  on  the  deceate  of  hi»  principal, 
must  pay  the  depoait  to  ichomaoever  he  ac- 
knotvtedgea  aa  heir. — If  a  person  who  had 
deposited  four  thousand  dirms  in  the  hands 
of  another  should  die,  and  the  trustee  ac- 
knowledge a  certain  person  to  be  the  son  of 
the  deceased,  and  his  true  and  only  heir,  ha 
is  bound  to  pay  to  that  person  the  four 
thousand^  dirms  which  be  held  in  trust: 
because  ia  this  caoe  he  makes  an  acknow- 
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ledgment  that  what  be  retaiDS  in  trnst,  is  i  The  reasoning  adduced  bj  the  two  dJMplw 
the  right  of  the  heir,  and  conBcquently  it  is    in  support  of  their  opinion  is,  thftt  the  EiiK 

the  Bame  as  if,  during  the  life  of  the  person    is  the  conBerrator  of  the  rig;ht«  of  the  absent; 
from  whom  he  received  the  deposit,  he  had    and  it  is  moat  probable   that  some  of  thi 


knawLedgoient  that    a    eertaia  person   has  '  when  they  are  not  all  present;  and  as  ths 

!..__ :-L^i   — .  *■„-  — ;_  I —  .!.„  1  taking  of  security  is  on  this   aooonnt  sn 

"  *    '  ■■  ■ "  1,  the  Kazee  most  tben- 


&ie  deposit  from  the  proprietor ;  for  in  that  j  fore  take 
case  he  could  not  be  desired  to  deliver  up  I  as  he 
the   deposit,   because  this   at^knowlcdgmcnt '  trove, 
proves  the  actual  eiistenoe  of  the  depositor,    when 
nnoe  it  shows  him  to  be  still  living,     ""°    "'"  "" 


precaution,  in  the  M 

:act8   security  when  he   deliveK  a 

a  fugitive  uave,  to  the  owner,  or 

awaits  maintenance  to  a  wife  &om 

the  estate  of  her  absent  husband.    The  argu- 


affecting  the  property  of  another :  but  Oiis  '  present  ia  established  with  oerl^nt^ 
oftQDot  he  objected  to  an  aoknowledgment ,  of  there  being  no  absent  heirs,  and  u 
made  by  a  trustee  after   the  death  of  the   rently  established  in  the  mean  time 

Sroprietor,  for  upon  that  event  the  property  ,  there  be  absent  heirs ;  and  as  it 
evolves   upon   the   heirs.     It  is   a  I  her  wise  '  on  the  Sazee  '~ 
where  a  debtor  acknowledges  that  a  i 
1  has  been  appointed  agent  for 


__  , incumbent 

. ___.,   —   act  aeoording  to  what  ii 

rtain    apparent  to  him,  he  must  not  snapond  hit 
~    proceeding  in  favour  of  those  tlfct  are  pre- 


{erson  has  been  appomled  agoL.  ...   , „ _.  ,.. 
y  his   creditor;    for   the   acknowk-dgment   sent,  by  exacting  security  for  the  righte  of 
here  relates  to  his  own  property,  inasmuch  I  the  absent,  whose  actual  existence  ~~    ~    ~ 
J  means  of  bis  own  '  tain ;— in  the  same  manner  aawher 
;  I  establishes  the  purohas 
'  inds  of  another, — or  a 
slave ;  that  is,  if  a  person  prove  a  ri^ ht  by 
aiuui    purchase   to   a  thing  in    the   possessioii  of 
above    another,  it  ia  the  duty  of  the  Eozea  imme- 
iknowledg-    diately  to  order  it  to  be  delivered  to  [him 
'  ''              without  exacting  seonrity,  althonirh  another 
may  eventually  appear  and  claim  it  in  virtue 
of  a  prior  purchase ; — and  in  the  same  man- 
Dcr,  if  a  person  prove  a  debt  due  to  him  by 
a  slave,  toe  Kazee  must  order  the  slave  to  be 

,  ___ ^_.,...,  sold,  to  the  end  that  payment  may  be  made 

longer  valid;  and  hence  his  subsequent   from  theprioc, without  exaotin|(anyBeQiirity, 

acknowledgment  in  favour  of  the  other  son  although  there  be  a  possibibty  of  another 
is  an  acknowledgment  with  respect  to  the  creditor  afterwards  appearing.  Sbcondlt, 
absolute  property  of  the  first  son,  and  is  con-  the  principal  ia  unknown,  and  seoority  is 
aequently  invalid.^in  the  same  manner  as  invalidif  the  principal  be  not  clearly  pointed 
holds  where  the  first  son  is  noturious  ; — and  out, — as  where,  for  instanoe,  a  person  saya  to 
also,  because,  as  at  the  time  when  he  [the  several  debtors,  "  I  am  bail  for  one  of  you,'' 
trustee}  made  the  acknowledgment  in  favour   in  which  case  the  security  is  invalid,  because 


becomes  bound  to  pay  it.  If  the  trustee, 
after  making  an  acknowledgment  '  '' 
of  the  SOD  and  heir,  in  the  man 
lelated,  should  again  make  . 
ment  in  favour  of  another  sod,  and  thi 
firs  t  acknowledged  deny  the  same,  in  that  case 
he  [the  trustee]  is  bonnd  to  pay  the  whole 
to  that  one ;  because  after  such  acknowledg. 
ment  became  binding  (in  the  manner  already 
explained)  his  tenure  of  the  jiroperty 


therefore  valid ;  but  as  the  first  a 


question,  therefore,  the  st 


sentto  deny  the  acknowledgment  afterwards   rity  is  invalid  A  fortiori,  since  even  the  ez- 


made    in   favour  of   the   second  son,   that 
acknowledgment  is  therefore  invalid. 

In  the  divition  of  an  estate,  the  Kaiee  must 
not  demand  any  tecurity  from  the  heir) 


of  the  prinoipal  is  uncertain. 
otherwise  in  the  oase  of  decreeing  mainte- 
nanoe  to  the  wife  of  an  absentee  from  the 
effects   of  her  husband,  because  her  right 


ereditora  in  behalf  of  thole  who  may  be  absent.  '  being  known  and  eBtabliahed,  the  person 
— When  a  division  is  made  of  the  efieots  of   favour  of  whom  the  security  is  given  is  n 


either  from  the  heirs  or  the  creditors,  as  a  ,  two  traditions.     Concerning  those,  however, 

{recantion  in  case  of  the  appearanoe  of  more  there  is  also  a  difference  of  opinion.  Borne 
eirs  or  more  creditors,  for  this  would  be  op-  i  have  said  that  if  the  Kazee  ^ve  a  trove  pro- 
pressioD,  as  being  a  deviation  from  common  '  perty  to  the  proprietor,  on  his  describing  the 
practice.  This  isacoordiogto  Haneefa.  The  ,  marks,  or  a  fugitive  slave  to  his  master,  on 
two  disciples  maintain  that  he  must  require  ,  the  acknowledgment  of  the  slave  that  "  the 
seoority.  This  disagreement  relates toacase  said  person  is  his  master,''  it  is  iacumbeut 
where  the  debt  of  the  creditors  and  the  right  .  upon  him,  in  either  case,  to  take  security, 
of  inheritance  is  proved  by  evidence,  and  j  And  all  our  doctors  coincide  in  this  opinion  i 
where  they  severaUy  declare  that  they  know  i  beoanse  the  right  of  the  reoeiver  is  not 
ofnoother  debtors  or  heirs  than  themselTes.  [proved,  whence  it  is  in  the  power  of  the 
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Kazee,  if  he  please,  to  withhold  the  slave 
from  the  person  in  question  altogether. 

In  the  joint  inheritance  of  a  proj^erty  held 
hy  a  third  person,  the  present  hetr  receives 
his  share  ;  but  no  security  is  required  in 
behalf  of  him  who  is  absent, — If  a  ^rson 
prove,  by  evidence,  that  a  house  then  in  the 
possession  of  another  had  been  left  between 
him  and  his  brother,  who  is  absent,  in  that 
case  one  half  of  the  house  must  be  given 
to  him,  and  the  other  half  left  in  the  hands 
of  the  person  who  has  possession;  and  no 
security  must  be  exacted  from  him.  This 
is  according:  to  Haneefa.  The  two  disciples 
are  of  opinion,  that  if  the  possessor  deny  the 
right,  the  share  of  the  absent  brother  must 
be  put  into  the  hands  of  a  trustee  until  his 
return  ;  but  if  he  acknowledge  the  right,  it 
must  then  be  left  in  his  possession ;— for  they 
argue  that  a  denier,  as  being  an  opponent, 
cannot  be  trusted  with  the  property ;  whereas 
it  may  be  entrusted  to  an  acknowledger,  as 
he  is  a  friend  and  confident.  The  argument 
of  Haneefa  is  tiiat  the  decree  of  the  Eazee, 
awarding  that  "  the  deceased  left  the  house 
to  his  heirs,"  is  a  decree  merely  in  favour  of 
the  deceased;  for  inheritance  cannot  take 
place  unless  the  property  of  the  person 
through  whom  it  devolves  be  proved;  and 
as  there  is  a  probability  of  the  deceased 
having  constituted  the  possessor  trustee,  it 
follows  that  the  house  cannot  be  taken  from 
him ;  as  holds  in  the  case  of  his  acknow- 
ledging it.  In  regard  to  his  denial,  it  is 
virtuaUy  annulled  by  the  decree  of  the 
Eazee  ;  and  there  is  a  probability  of  his  not 
denying  the  right  again,  because  the  dispute 
in  a  uestion  has  become  known  both  to  himself 
ana  the  Eazee.  If  the  claim,  in  the  case  in 
question,  relate  to  moveable  property,  some 
have  said  that  the  article  is  to  be  taken  from 
the  possessor,  according  to  all  our  doctors; 
because  there  is  a  necessity  for  the  conserva- 
tion of  it ;  and  this  is  answered  in  the  best 
manner  by  the  taking  of  it  from  the  possessor, 
who,  on  account  of  his  denial  of  the  right 
of  the  other,  may  convert  it  to  his  own  use, 
either  from  opposition,  or  from  a  belief  of 
its  being  his  own  right :  but  when  the  Eazee 
takes  it  from  him,  and  deposits  it  with  a 
trustee,  the  probabilitv  is  that  the  trustee, 
from  his  integrity,  will  take  care  of  it.  The 
case  is  different  with  respect  to  immoveable 
property,  for  that  is  preserved  in  itself; 
whence  it  is  that  an  executor,  although  he 
have  power  to  sell  the  moveables  of  an 
absent  heir,  arrived  at  the  age  of  maturity, 
yet  cannot  do  so  with  regard  to  his  immove- 
able property.  Others,  however,  have  said 
that  the  same  difference  of  opinion  subsists 
with  regard  to  moveable  as  obtains  with  re- 
spect to  immoveable  property^.  It  is  to  be 
ODserved  that  the  opinion  or  Haneefa,  that 
the  half  ought  to  be  left  in  the  hands  of  the 
possessor,  is  the  most  authentic,  ^  because 
there  is  a  necessity  for  conservation,  and 
this  is  answered  in  the  best  possible  manner 
by  putting  it  in  the  hands  of  one  who  is  re- 
sponsible in  case  of  its  loss,  since  it  is  likely 


that  he  will  be  most  careful  of  it.  The 
possessor,  moreover,  is  responsible  in  conse- 
quence of  his  denial,  whereas  a  trustee  is 
not.  With  respect  to  what  is  further  said, 
that  "  no  security  must  be  exacted,"  it  pro- 
ceeds on  this  principle,  that  the  exaction  of 
bail  is  an  occasion  of  litigation  and  conten- 
tion ;  and  it  is  the  duty  of  the  Eazee  to 
prevent  these, — ^not  to  excite  them.  If,  in 
the  case  in  question,  the  absentee  return, 
there  is  no  necessity  for  a^gain  producing 
evidence,  because  he  is  entitled  to- the  hau 
in  virtue  of  the  Eazee's  decree  in  favour  of 
the  heir  that  was  present ;  for  any  one  of  the 
heirs  of  a  deceased  person  stands  as  litigant 
on  the  part  of  all  the  others,  with  respect  to 
anv  thing  due  to  or  by  the  deceased,  whether 
it  be  debt  or  substance  ;  since  the  decree  of 
the  Eazee,  in  such  case,  is  in  reality  either 
in  favour  of  or  against  the  deceased ;  and 
any  one  of  the  heirs  may  stand  as  his  repre- 
sentative with  respect  to  such  decree.  It  is 
otherwise  with  respect  to  taking  possession 
of  the  portion  due  to  another  from  the  estate 
of  a  person  deceased  :  that  is  to  say,  a  part 
of  the  heirs,  althouffh  they  be  liti&pants  on 
behalf  of  another  neir,  cannot,  however, 
take  possession  of  his  portion  on  his  behalf, 
because  a  person,  in  taidnp^  possession,  acts 
for  himself,  and  is  therefore  incapable  of 
acting  in  it,  as  agent,  for  another.  Hence 
the  person  present  is  not  entitled  to  receive 
any  other  portion  than  his  own  ;  in  the  same 
manner  as  where  an  heir  claims  a  debt 
due  to  the  deceased,  and  the  Eazee  passes  a 
decree  in  his  favour ;  in  which  case  tne  heir, 
although  he  stood  as  litigant  in  behalf  of  the 
other  heirs,  is  vet  not  entitled  to  receive 
their  shares  of  the  debt. 

Objection. — If  one  heir  be  litigant  in 
behalf  of  the  other,  it  would  follow  tiiat  each 
creditor  is  entitled  to  have  recourse  to  him 
for  payment  of  his  demand ;  whereas,  ac- 
cording to  law,  each  is  only  obliged  to  pay 
his  own  share. 

Reply. — The  creditors  are  entitled  to  have 
recourse  to  one  of  several  heirs  only  in  a  case 
where  all  the  effects  are  in  the  hands  of  that 
heir.  This  is  what  is  stated  in  the  Jama 
Eabeer ;  and  the  reason  of  it  is  that  although 
any  one  of  the  heirs  may  act  as  plaintiff  m 
a  cause  on  behalf  of  the  others,  vet  he  can- 
not act  as  defendant  on  their  behalf,  unless 
the  whole  of  the  effects  be  in  his  possession. 

An  almS'gift  of  Mai  includes  all  property 
subject  to  Zakat. — If  a  person  say,  **  I  devote 
my  propertv  in  alms  to  the  distressed,"  in 
that  case  tne  word  property,  thus  generally 
used,  is  construed  to  mean  that  part  of  his 
property  which  is  subject  to  Zakat ;  whereas, 
if  a  person  say,  **  I  bequeath  the  third  of  my 
property,'*  the  term  property  is  in  that  case 
construed  to  apply  to  his  property  of  every 
description. — This  distinction  is  according  to 
a  favourable  construction. — Analogy  would 
suggest,  in  the  former  instance  also,  that  the 
whole  property  is  understood ;  and  this 
opinion  has  been  followed  by  Ziffer ;  because 
the  term  property  [Med]  applies  to  and  in- 
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dudea  property  of  erery  deicnptioD,  m  a 
COM  of  alms-Rift,  in  the  Mme  maaner  as  in 
a  CBS6  of  bequest.  The  reaaons  for  a  more 
favourable  canstructiun  of  the  law  in  this 
partioular  are  twofold.— FiasT,  an  oblij{ation 
impoaed  b;  a  m-raoii  upon  himself  is  analo- 
gous to  an  obligation  imposed  by  God  ;  in 
qther  words,  if  a  person  impose  any  obliga- 
tion on  himself,  it  is  valid  only  with  respect 
to  thope  articles  concerning  which  Qod  has 
imposed  obligations  upon  mankind  :  an  obli. 
gation  of  alms,  therefore,  imposed  by  a  per. 
son  upon  himself,  takes  effect  only  with 
respect  to  such  property  as  God  has  imposed 
alms  upon. — Bequest,  on  the  contrary,  re- 
sembles inheritance,  as  the  legatee  sucoeedi 
to  the  property  of  the  deceased  in  the  manner 
of  an  heir  ;  and  hence  a  bequest  of  property 
is  not  restricted  to  any  particular  description 
of  property.— Secondly,  from  his  mode  of 
expression  it  is  reasonable  to  suppose  that 
he  undertakes  to  bestow  in  alms  that  part  of 
his  property  only  which  is  superfluous,  and 
beyond  tbo  occasion  of  his  wants ;  and  this 
is  the  part  on  which  Zakat  is  imposed.  Be 
quest,  on  the  contrary,  as  it  takes  place  at 
lime  when  the  testator  ia  free  from  want,  i 
considered  as  extending  to  the  whole  of  hi, 
property. —  It  is  to  be  observed  that  the 
speaker  s  declaration,  "  I  devote  my  property 
in  alms,  &o.,"  includes  also  his  Ashooree 
lands,  according  to  Aboo  Yoosaf,  because 
land  of  this  description  is  subject  to  the  ob- 
ligation of  alms,  a)!Teeabl^to  his  tenets,  that, 
in  tithe,  the  consideration  of  alms  is  pre- 
dominant.— According  to  Mohammed,  on  the 
contrary,  bis  Ashooree  land  is  not  included, 
because,  agreeably  to  his  tenets,  the  con- 
sideration of  support  to  the  state  is  pre- 
dominant in  tithe. — His  Khirajee,  or  tribute 
lands,  are,  however,  not  included,  acoordinjr 
to  all  otir  aoctors,  because  tribute  is  designed 
purely  as  a  support  to  the  state,  and  alms 
are  no  consideration  in  it. 

Case  of  an  alms-gift  of  milk.-lp  _  ._ 
say,  "  I  oevote  my  possessions  [MilkJ  in  alms 
to  the  distressed,"  there  is  in  that  case  a 
difference  of  opinion.  Some  have  said  that 
this  must  be  construed  to  mean  the  whole  of 
his  properiiy ;  because  the  term  here  used 
[Milk]  IS  of  a  more  general  natu^than  the 
term  Mai  used  in  the  former  cose:  —  the 
occasion,  moreover,  of  restricting  the  appli- 
cation, in  that  instanoe,  to  such  property  as 
is  subject  to  Zakat,  is  purely  because  of  Mai 
being  the  term  used  on  that  occasion  in  the 
Koran  ;  and  such  being  the  case,  the  term 
Milk  must  therefore  be  explained  in  its  oom- 
mon  acceptation.  Others,  again,  have  said 
that  the  terms  Milk  and  Mai  import  the  same 
thing  in  effect ;  and  this  is  the  better  opinion ; 


oblig(»  himself  to  bestow  in  alms,  he 

in  that  case  reserve  a  sufficiency  for  his  own 

ralMiBtenae,  and  bestow  Qi«  nmainder ;  and 


afterwards,  upon  his  Mquiring'  more  pn- 

Grty,  bestow  a  part  of  it  a4squ&t«  to  whd 
hod  before  reserved.  With  reapeot  tot 
sufficiency  for  subsistence,  Mohaiomed  hu 
not  determined  the  quantity,  beoauae  of  tbs 
different  conditions  of  men.  Some  have  mU. 
that  a  person  is  to  reoerve  only  one  day's 
subsistence,  in  ease  of  his  being  an  artifiMr 
or  labourer ;  one  month's  sabsistenoe,  in  oh* 
he  possess  houses  and  shops  let  out  npon 
lease;  one  year's  subsistence,  in  oaae  bi 
possess  immoveable  property  of  lands  j  and 
BO  on,-^in  proportion  to  the  length  of  tiaw 
of  receiving  the  income  of  his  property ; — «nd 
on  this  principle  a  merchant  is  to  reaerve  h 
much  as  may  suffice  till  the  probabla  return 
of  his  property. 

The  acli  of  an  txreutor  art  <Dalid  toitkowl 
any  formal  notifteatioa  of  kit  appoiiUmatt. 
— If  a  person  be  appointed  exeontor  to 
another,  and  he  be  not  informed  of  that  cir- 
cumstance, but  nevertheless  sell  some  partof 
the  effeots  of  the  deceased,  the  appoinljnent 
becomes  conflrmed,  and  the  sale  ia  valid; 
whereas  sale  by  an  agent,  on  the  oontrarj,  is 
not  valid,  unless  he  be  infonned  of  hit 
agency. — This  distinction  is  aooording  to  ths 
Zahir  Rawayet.  Aboo  Yoosaf  is  of  opinion 
that  the  sale  by  the  executor  is  also  invoUd, 
because  an  executor  is,  in  faot^  &  person 
appointed  to  act  as  agent  after  the  death 
of  the  testator,  and  must  therefor*  be  con- 
sidered in  the  same  light  with  an  agent 
before  death.— The  reason  of  ^e  disttuotion, 
as  stated  in  the  Zahir  Bawayet,  ia  tlwt  the 
office  of  an  executor  is  to  repreMnt,  not  ta 
act  as  agent;  forilrijfira  to  a  period  when 
the  appointment  of  airency  would  be  null. 
The  acts  of  an  exerulor,  "tbi;rtforo,  do  not 
rest  upon  his  kuowK'dge  of  the  testator's 
will  any  more  than  the  acts  of  an  heir;— ia 
other  words,  if   an  heir  were  to  sell  Mnns 

Eart  of  the  effects  of  the  deoeosed,  not 
nowing  that  he  was  dead,  the  sale  would  ba 
good;  and  so  alt<i  .jT  ..iik-  by  uii  (-.vecHtor. — 
Agency,  on  the  contrary,  is  merely  a  delega- 
tion, Binoe  in  the  case  of  agency  the  power 
and  authority  of  the  coDStituent  sliU  endure : 
the  acts  of  an  apent,  therefore,  rest  npon  hii 
knowledge  of  his  appointment, — The  ground 
of  this  is,  that  in  resting  the  aete  of  ■g«nta 
upon  Ta  knowledge  of  their  appcontmenta, 
there  is  no  injury  \o  the  oonilitnait,  since 
he  is  himself  capable  of  perfbnning  snch 
acts;  whereas,  if  the  acts  of  an  exeoator 
were  suspended  on  hia  knowledge  of  his 
appointment,  an  ii^nir  would  reiult  to  hia 
constituent,  who  u  himself  incapatde  of 
performing  such  acts. 

An  agent's  apjiointment  may  A«  ettahtithed 
by  any  casual  I'^formation, — Ic  a  men  ap- 

Coint  another  bis  aj^nt.  and,  a  person 
aving  bronght  him  intelligenoe  of   this,* 
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he  ifflmediatolf,  upon  tbe  receipt  of  it,  per- 
form some  act  (auch  as  iale.  for  inetanoe), 
in  that  cue  tbe  act  U  Tftlia,  whether  the 
informaat  be  free  or  a  slave,  of  mature  age 
or  othervise,  on  onjntt  or  jast  man;  because 
a  dmple  information  of  his  appointment 
establiihea  hit  right  to  act,  although  it  be  no 
way  bindinic  upon  him. 

Slit  his  dUmittion  cannot  fi«  tilablithed 
vnUti  dtdy  attested. — The  diBmiauon  of  an 
agent  is  not  established  nntU  it  be  attested 
to  the  agent  by  two  persons  of  unknown 
ebarodter,  or  br  one  just  man.  This  is  the 
doctrine  of  Haneefa.  The  two  disoiples 
hare  said  that  the  law,  in  this  case,  is  the 
same  as  in  the  preceding ;  for  as  the  dismis- 
lioQ  and  appointmsnt  of  agents  are  oonoems 
of  frequent  Doourrenoy,  the  nolMoation  of  one 
person  is  therefore  soffieient.  The  arga- 
ments  of  Hajieefa  are  that  the  simple  noti- 
fication of  dismission  is  binding,  as  being  a ' 
cause  of  the  agent's  desisting  from  action, 
and  indncing  responsibility  for  the  property 
in  his  possession.  The  notification  in  qnei- 
tioD,  therefore,  is  in  one  shape  evidence,  and  i 
eoneequently  reqnires  one  of  the  two  con-  | 
ditjons  of  evidenoe,  namely,  number  [of  the 
witnesses]   or  integrity ;   m  other  words,  it 

•  reqnires  to  be  attested  by  one  Just  person,  or 
hy  two  persons  of  unknown  oharaoter.  It  is 
otherwise  with  respect  to  the  ratification  of 
an  appointment  of  agency,  since  that  is  no 
war  buiding,  as  has  been  already  mentioned. 
— It  is  also  otherwise  where  the  dismission  is 
notified  by  a  messenger  irom  the  constituont, 
because  Uie  word  of  a  message -bearer  is 
equivalent  to  that  of  the  sender  of  it,  from  ^ 
necessity,  and  in  that  case,  therefore,  tbe  i 
attestation  of  one  just  man  or  two  unknown  ' 
men  is  not  requirod.— The  same  differanoe  of 
opinion  obtains  in  cases  of  informaiion  oon* 
veyed  to  a  master  of  the  crime  of  his  slave, 
—to  the  Shafee  of  the  sale  of  a  house, — to  a  ' 
virgin  of  her  marriage, — or  to  Mussulman  ' 
converts  in  a  hostile  oountry,  who  have  not ' 
yet  taken  refuge  in  the  Hussulman  territory,  ' 
of  partioular  ordinances  iu  regard  to  reu- 1 
gion.  Thus  if  an  unjust  person  inform  a 
master  that  a  partioular  slave  belonging  to 
him  had  comniltli.il  ;i  crime,  and  the  master 
afterwards  sell  il-  Lniimoipate  the  said  slave, 
it  is  not  in  that  <  i^'-  inoambent  upon  him  to 
pay  the  atonemint.  uiiKsa  the  notification  of 

1  the  orime  be  atli-^tod  by  one  just  man,  or  by 
two  men  of  unknown  character,  according  to 
Haneefa :  contrary  to  the  opinion  of  the  two 
disciples. — In  tbe  same  manner  also,  if  an 
nnjnst  person  notify  the  sale  vt  a  house  to 
the  Shuee,  or  person  having  the  rieht  of 
pre-emption  ov(-r  it,  and  the  Shafee  should 
not  thereupon  put  in  his  olaim  of  Shafl'a, 
still,  according  to  Hantcfn.  his  riR-ht  is  not 
avoided ;  whereas,  acoording  to  the  two 
disciples,  it  is  forfeited.  So  also,  if  an 
unjust  person  notify  ber  marriage  to  a 
virgin,  and  she  thereupon  remain  silent, 
such  silence,  according  Ui  Haneefa,  is  not  an 
assent ;  but  aooording  to  the  two  disciples  it 
is. — So  likewise,  if  an  unjust  man  inform  an 


absent  Mussulman  of  new  ordinances  in 
re^jivL't  to  religion,  and  he  should  not  con- 
form accordingly,  Haneefa  holds  that  he 
is  not  in  that  case  guilty  of  an^  offence ; 
whereas  the  two  disciples  are  of  opinion  that 
he  is, 

A  Saxee.orhii  Ameen  are  not  liabltfor 
am/  tnst  which  may  ht  incured  to  the  prt- 
Jiii'lice  of  another  in  telling  an  article  to 
satisfif  credilori. — ly  a  Kazee,  or  Ameen 
uppuiiited  by  him,  sell  the  slave  of  a  certain 
ptTBiin,  in  order  to  discharge  the  demands 
of  hi^  creditors,  and  the  money,  after  the 
receipt,  be  lost  or  destroyed  in  ika  hands  of 
tht  Ksxee,  or  his  Ameen,  and  the  slave  be 
then  proved  to  have  been  the  property  of 
some  other  person,  in  that  case  neither  the 
Knzee  nor  his  Ameen  is  responsible  for  the 
liiss  :  became  if  Eazees  were  subject  to  snoh 
rpspoosibiiity,  no  one  would  acoept  of  the  an- 
pi)i  11  tment ;  and  the  rights  of  the  people  would 
touii'ifuently  be  destroyed, — The  Kszee, 
lliinlore,  not  being  respon  si  hlo  for  the  loss, 
ttie  purchaser  is  entitled  to  an  indemnifica- 
tiiin  from  the  creditors  on  whose  account  the 
sale  was  made,  because  of  tbe  impractica- 
lijlilyof  his  being  indemnified  by  uie  party 
with  whom  he  made  the  bargain. — In  tbe 
name  manner  as  where  an  incapable  infant* 
i)r  nn  inhibited  slave  appoints  on  agent  for 
•.:].■,  who  sccoTdingly  sells  something  on  his 
Li  li.iir,  and,  the  price  being  lost  after  he 
I:  ^1  leocived  it,  a  right  to  tbe  tlung  sold  is 
1 1<<\<  d  by  another;  for  in  that  ease  the  claim 
i~  iii.iie  on  the  constituent,  and  not  the  agent, 
Filili'iigh  he  be  the  party  with  whom  the 

If  the  loai  be  incurred  by  an  executor,  aet- 
i'ltl  under  the  Kazee's  orders,  the  executor  it 
iiiili'/nnyfied  by  the  creditors. — If  a  Kazee 
i^iiminand  an  executor,  whom  he  himself  had 
H|)p()iated,  to  sell  a  slave  to  satisfy  the 
ii-;ililors  of  a  deceased  person,  and  the  exe- 
cLitiir,  in  obedience  to  this  order,  accordingly 
Bfll  the  slave,  and  the  slave  afterwards  prove 
till  right  of  another,  or  die  previous  to  hit 
b.ini;  delivered  to  the  purchaser,  and  the 
prii.c  in  the  mean  time  be  lost  after  it  hud 
been  received  by  the  eiecutor,— the  purchaser 
munt  in  that  case  receive  an  indemnification 
from  the  eiecutor,  not  from  the  Eazee ;  be- 
CQUBCi  having  been  appointed  by  tbe  Kazee 
to  act  as  executor  to  the  deceased,  he  is 
therefore  a  representative  of  the  deceased, 
and  aot  of  the  Kazee  j  and  hence,  in  the 
same  manner  as  tbe  deceased  would  have  been 
responsible  under  such  circumstances,  in 
case  he  had  himself  made  the  sale  during  bis 
lifetime,  so  also  is  the  executor  for  the  sale 
made  a^r  bis  death.  The  purchaser,  there- 
fore, is  entitled  to  exact  the  price  from  the 
executor;  and  be,  again,  is  entitled  to  in- 
demnify  himself  from  the  creditors,  since  he 
ucted  in  the  business  of  the  sale  on  their 
behalf. — If,  however,  any  more  property  of 
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the  deocELBcd  be  afterwards  discoTercd,  the 
creditors  ore  entitled  to  receive  from  it  the 
pafment  of  their  debts,  which  are  still  held 
to  remain  in  force. — Lawyers  have  olso  ftaid 
that  the  cTcditora  are.  on  their  part,  entitled 
to  receive  an  indemnijicetion  from  the  estate 
for  the  compensation  the;  made  through  the 
executor,  to  the  purchaser,  since  they  in- 
curred that  loss  in  behalf  of  the  deceased. 

And  an  infant  kdr  stands  in  the  lamepre- 
dicament  tcith  a  creditor  in  this  particular. 
— Ak  infant  beii,  on  whose  accoont  any 
thing  is  sold  from  the  estate  of  a  deceeued 

Srson,  is  considered  in  the  light  of  a  cre- 
tor  \  in  other  words,  if  an  infant  heir  stand 
in  need  of  selling  something,  and  the  exe- 
cutor accordingly  malie  such  sale  fur  him, 
and  the  subject  of  the  sale  afterwards  prove 
the  right  of  another, — in  that  case  the  pur- 
chaser is  entitled  to  a  compensation  from  the 
executor,  and  the  executor  from  the  heir. — 
If,  on  the  other  hand,  the  Ameen  of  the 
Kazee  sell  any  thing  in  behalf  of  an  heir 
which  afterwards  proves  the  right  of  an- 
other ;  the  proprietor  is  in  that  ease  entitled 
to  receive  a  compenaation  directly  from  the 
heir,  provided  he  be  an  adult;  out  if  the  | 
heir  he  an  infant,  the  Eazee  must  appoint  a 
person  for  the  discharge  of  the  debt  from  his 
property.  I 

Seetion. 
■^nu  ptrton  may  execute  a  puniihmenl  by 
the  Kase^s  direetioni.—  lt  a  Kaaea  say  to  a  ! 

Grson,  "  I  have  sentenced  a  certain  man  to 
stoned  ;  do  you  therefore  stone  him  :" — 
or,  "  I  have  sentenced  such  a  man  to  have  ; 
bis  hand  cut  off;  do  you  therefore  cut  it| 
off; " — or,  "  I  have  Bentonoed  this  person  to 
be  scourged  ;  do  yon  therefore  scourge  him ; "  ^ 
— it  is  lawful  for  that  person  to  act  according  [ 
to  the  Eazee's  ordeia,— This  is  the  doctrine  . 
of  ^e  Zahir  Sawayet — It  is  related  of  Mo-  \ 
hammed,  that  he  receded  from  this  doctrine, 
and  gave  it  as  his  opinion  that  the  Kazee's  j 
directions,  as  here  stated,  are  not  to  be 
obeyed  unless  his  sentence  be  attested  by  | 
one  just  mnn ;  because  there  is  a  possibility ' 
of  his  being  in  an  error ;  and  if  that  should 
appear  after  the  performanoB  of  any  of  these 
acta,itwouldbeimpossiblctorepair  the  injury 
thereby  occasioned. — From  this  it  would  ap- 
pear that  the  letters  of  one  Kai<!e  to  another 
are  not  valid :  —  and  our  modem  doctors 
greatly  approve  of  this  opinion,  because 
many  Eazees  of  the  present  age  are  loose 
and  irregular :  they,  however,  admit  the 
validity  of  letters  from  one  Bazee  to  another 
on  the  ground  of  necessity. — The  argument* 
of  the  Zahir  Rawayet  upon  this  point  are 
twofold.— F J RBT,  the  Kazee  here  gives  infor- 
mation of  a  matter  which  he  is  competent  to 
order  ;  because  it  was  in  his  power  to  have 
ordered  tbe  execution  of  the  sentence  imme- 
diately! hence,  as  he  is  liable  to  no  suspicion, 
he  ought  to  be  credited.  —  Secosblt,  obe- 
dience to  a  magistrate  in  authority,  such  as 
the  Bazee,  is  declared  to  be  an  incumbent 
duty ;  and  as  obedieooe  to  him  is  manifested 


in  a  belief  of  his  word,  it  is  therefore  iaonm- 
bent  to  believe  him. — Besidea,  Iman  Abao 
MsQSOor  Matirady  has  said,  "  If  a  Kuee  b 
teamed  and  just,  believe  and  obey  hin,  u 
there  is  then  no  reason  to  BUipeot  him.^( 
on  the  other  hand,  he  be  just  oat  igiKinB^ 
it  is  then  requisite  to  malce  enquiry  of  hm 
concerning  the  esse  \  and  if,  Kft«r  »  fbll 
investigation,  it  shall  appear  th&t  this  aen- 
tence  was  legally  founded,  in  that  case  [ui4 
not  otherwise)  he  must  be  beUeved. — If,  en 
the  contrary,  he  be  learned  but  nnjaitui  hii 
conduct,  or  ignorant  and  unjuatTnis  oidcm 
must  not  be  obeyed,  unlesa  the  peraon  to 
whom  he  addresses  himself  disoover  the  rea- 
son that  prompted  them.'' 

Ca»e  of  a  dupufed  decree,  after  a  Eastt't 
ditmisnon  from  hie  office. — I^  a  diamitsed 
\\xy/<-\-  »;iy  Id  a  person,  "I  have  taken  one 
ihiiU'-iiiiJ  iljrms  from  vou,  and  paid  it  to 
iUKilliiT.  iicLurding  to  adecree  whitSi  I  paased 
to  that  ifVi'il;"  and  the  person  in  qneatioa 
ilciiy  tlds,  ivuii  assert  that  the  Kaxee  had 
tnkin  it  from  him  unjustly,  still  the  deck- 
rutiuQ  of  thi  Kazee  must  t>e  credited,  and 
consequently  he  is  not  responsible  for  ths 
aaid  sum.  In  the  same  maimer  also,  if  a 
dismissed  Bazee  say  to  a  persoo., "  I  passed  i 
just  sentence  of  amputation  against  you," and 
the  other  assert  that  it  was  unjust,  the  word 
of  the  Kazee  must  be  credited.  The  law  here 
proceeds  on  the  suppositian  that  in  both  these 
cases  the  persons  acknowledge  that  the  de- 
crees were  passed  at  a  time  when  he  was 
actually  Bozee;  and  the  reason  of  it  is,  that 
after  such  acknowledgment  on  their  part, 
probability  is  an  argument  in  favour  of  the 
Kazee ;  because  the  probability  is  that  no 
Kazee  will  pass  an  unjust  decree.  Neither 
is  it  necessary  to  exact  an  oath  from  the 
Kazee  in  either  of  these  cases,  because  so 
oati  is  never  put  to  a  Bazee,  and  both  the 
persons  in  question  acknowledge  that  he  was 
actually  Bazee  when  he  passed  these  decrees. 
—  It  is  to  be  observed  that  if  the  person  who, 
in  the  first  case,  by  order  of  the  Kazee,  took 
the  money,  or  who,  in  the  second  case,  cut 
off  the  hand, — should  severally  declare  that 
they  had  done  so  by  order  of  the  Kazee,  they 
are  not  responsible  for  the  oonseqaenoeB,  since 
the  Kazee  was  in  office  when  he  gave  theiie 
orders,  and  the  restitution  of  the  property 
to  its  owner  was  an  approved  aot  on  the  part 
of  the  Kazee,  in  the  same  manner  as  if  be 
had  made  the  restitution  in  the  presence  of 
the  defendant.— If,  on  the  other  hand,  the 
person  assert  that  the  Eazee  had  issued  such 
orders  either  antecedent  to  his  appointment 
or  after  his  dismission,  then  also  the  decla- 
ration gf  the  Kazee  must  be  oredited,  beoanae 
he  baa  referred  the  decree  to  a  period  which 
exempts  him  from  responaibility.  Hia  decla- 
ration, therefore,  is  eredited;  in  the  same 
manner  as  where  a  person  subject  to  periodical 
madness  at  fixed  and  certain  times,  having 
divorced  his  wife  or  emancipated  his  alavc, 
afterwards  declares  that "  he  did  these  during 
his  madness:" — which  is  credited  ;  whence 
the  diroree  or  emancipation  an  rendered 
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void. — In  this  case,  however,  if  the  execu- 
tioner of  amputation,  or  the    receiver   of 
the  money,  acknowleage  these  deeds,  they 
become  responsible  for  them,  because  they 
them.selves  acknowlcdgre  the  performance  of 
acts,  which  induce  responsibility,  since  the 
authority  under  which  they  acted  is  doubt- 
ful ;  for  the  assertion  of  the  Eazee  is  credited 
in  these  instances  merely  to  procure  an  ex- 
emption to  himself  from  responsibility,  and 
not  to  procure  it  to  others.    It  is  otherwise 
in  the  nrst  case,  where  these  acts  are  allowed 
to  have  been  performed  in  virtue  of  an  order 
Trom  him  when  he  was  actuallv  Eazee. — All 
this  proceeds  on  a  supposition  that  the  money 
ao  long^er  remains  in  the  hands  of  the  person 
i¥ho  had  received  it  in  virtue  of  the  Kazee's 
lecree ;  for  if  the  money  be  still  in  the  pos- 
leasion  of  the  receiver,  and  he  coincide  with 
iie  Eazee  conceminfi[  the  amount,  it  must  in 
;hi8  case  be  taken  from  him,  whether  the 
>er8on  from  whom  it  was  origioally  taken 
K)nfirm  the  Eazee's  allegation,  that  *'  he  had 
>aid  the  money  to  that  person  whilst  he  was 
n  office,"  or  whether  he  plead  that  he  [the 
'Lazee]  had  taken  and  paid  it  whilst  he  was 
lot  in  office ;  because  as  the  receiver  here  in 
act  acknowledges  that  the  money  had  for- 
nerlv  been  in  tne  possession  of  tnis  person, 
lis  plea  of  having  oecome  proprietor  of  the 
aoney  cannot  be  admitted  out  upon  proof ; 
jid  the  mere  allegation' of  the  dismissed 
Cazee  is  not  proof,  since  after  dismission  he 
becomes  as  a  common  person. 
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CHAPTER  I. 

Evidence  is  incumbent  upon  the  requisition 
f  the  ^rty  concerned,'--lT  is  incumbent* 
ipon  witnesses  to  bear  testimony,  nor  is  it 
awful  for  them  to  conceal  it,  when  the  party 
oncemed  demands  it  from  them ;  because 
}0D  says,  in  the  Eoran,  "Let  not  wit- 

TESSES  withhold  THEIR  TESTIMONY  WHEN 

T  IS  DEMANDED  moM  THEM;'*— and  also, 
*  Conceal  not  toue  testimony,  for  who- 

:VER    conceals    his    testimony    19  A.N  OF- 

•EN DEB."— The   requisition   of   the    party, 


•  Arab.  Farz  ;  meaning'an  ordained  duty, 
ind  therefore  indispensaole. 


however,  is  a  condition ;  because  the  delivery 
of  testimony  is  the  ri|fht  of  the  party,  and 
therefore  rests  upon  his  reouisition  of  it,  as 
is  the  case  with  respect  to  all  other  rights. 

JSut  it  IS  not  obligatory  in  a  case  inducing 
corporal  punishment, — In  cases  inducing 
corporal  punishment,  witnesses  are  at  liberty 
either  to  give  or  withhold  their  testimony, 
as  they  please ;  because  in  such  case  t^ey  are 
distracted  between  two  laudable  actions ; 
namely,  the  establishment  of  the  punish- 
ment, and  the  preservation  of  the  oriminars 
character :  the  concealment  of  vice  is,  more- 
over, preferable ;  because  the  prophet  said 
to  a  person  that  had  borne  testimony, 
I*  Verily  it  would  have  been  better  for  you, 
if  you  had  concealed  it ; " — and  also,  because 
he  elsewhere  said,  "Whoever  conceals  the 
vices  of  his  brother  Mussulman  shall  have 
a  veil  drawn  over  his  own  crimes  in  the  two 
worlds  by  God."— Besides,  it  has  been  incul- 
cated both  by  the  prophet  and  his  companions 
as  commendable  to  assist  in  the  prevention 
of  corporal  punishment;  and  tnis  is  an 
evident  argument  for  the  concealment  of 
such  evidence  as  tends  to  establish  it. 

Unhss  it  involve  property ^  when  the  fact 
must  be  stated  in  such  a  way  as  may  not 
occasion  punishment,— It  is  incumbent,  how- 
ever, in  the  case  of  theft,  to  bear  evidence  to 
the  property,  by  testifying  that  **a  certain 
person  took  such  property,"  in  order  to 
preserve  the  right  ot  the  proprietor :  but  the 
word  taken  must  be  used  instead  of  stolen, 
to  the  end  that  the  crime  may  be  kept 
concealed :  besides,  if  the  word  stolen  were 
used,  the  thief  would  be  rendered  liable  to 
amputation ;  and  as,  where  amputation  is 
incurred,  there  is  no  responsibility  for  the 

Sroperty,  the  proprietor  s  right  would  be 
estroyed. 
The  evidence  required  in  whoredom  is  that 
of  four  men, — Evidence  is  of  several  kinds. 
The  evidence  required  in  a  case  of  whoredom 
is  that  of  four  men,  as  has  been  ordained  in 
the  Koran  ;  and  the  testimony  of  a  woman 
in  such  case  is  not  admitted ;  because  Zihra 
says  J  "  in  the  time  of  the  prophet  and  his 
two  immediate  successors  it  was  an  invariable 
rule  to  exclude  the  evidence  of  women  in  all 
cases  inducing  punishment  or  retaliation  ; '' 
and  also,  because  the  testimony  of  women 
involves  a  degree  of  doubt,  as  it  is  merely  a 
substitute  for  evidence,  being  accepted  only 
where  the  testimony  of  men  cannot  be  had  ; 
and  therefore  it  is  not  admitted  in  any  matter 
liable  to  drop  from  the  existence  of  a  doubt. 
In  other  criminal  cases^  two  men. — The 
evidence  required  in  other  criminal  cases  is 
that  of  two  men,  according  to  the  text  of  the 
Koran  ;  and  the  testimony  of  women  is  not 
admitted,  on  the  strength  of  the  tradition  of 
Zihra  above  ouoted. 

And  in  all  other  matters^  two  men^  or  one 
man  and  two  women. — In  all  other  cases  the 
evidence  required  is  that  of  two  men,  or  of 
one  man  and  two  women,  whether  the  case 
relate  to  property,  or  to  other  rights,  such  as 
marriage,  divorce,  agency,  executorship,  or 

23 


354 


EVIDENCE. 


[Vol.  n. 


the  like.  Shafei  has  said  that  the  evidence 
of  one  man  and  two  women  cannot  be 
admitted,  excepting:  in  cases  that  relate  to 

Eroperty,  or  its  dependencies,  such  as  hire, 
ail,  and  so  forth  ;  because  the  evidence  of 
women  is  ori^nally  inadmissible  on  account 
of  their  defect  of  understanding:,  their  want 
of  memory,  and  incapacity  of  ^overninfir, 
whence  it  is  that  their  evidence  is  not  ad- 
mitted in  criminal  cases. 

Objection.— Since,  according  to  Shafei, 
the  evidence  of  women  is  orij^nally  invalid, 
it  would  follow  that  their  evidence  alone  is 
not  admissible  even  in  a  case  of  property ; 
whereas  the  evidence  of  four  women  alone 
is,  in  his  opinion,  admissible  in  such  case. 

Reply. — The  evidence  of  four  alone  is 
neoessarilv  admissible  in  cases  of  property, 
because  of  their  frequent  occurrence  : — con- 
trary to  the  mode  of  proceeding  with  respect 
to  marriage  (for  instance),  which  being  a 
matter  of  greater  importance  and  more  rare 
occurrence  than  mere  matters  of  property, 
cannot  therefore  be  classed  with  them. 

The  reasoning  of  our  doctors  is  that  the 
evidence  of  women  is  originally  valid ;  be- 
cause evidence  is  founded  upon  three  cir- 
cumstances, namely,  sight,  memory,  and  a 
capability  of  communication  ;  for  by  means 
of  the  tirst  the  witness  acquires  knowledge ; 
by  means  of  the  second  he  retains  such 
knowledge ;  and  by  means  of  the  third  he 
is  enabled  to  impart  it  to  the  Kazee  ;  and  all 
these  three  circumstances  exist  in  a  woman 
(whence  it  is  that  her  communication  of  a 
tradition  or  of  a  message  is  validj ;  and  with 
respect  to  their  want  of  memory,  it  is  capable 
of  remedy  by  the  junction  of  another  ;  that 
is,  by  substituting  two  women  in  the  room 
of  one  man ;  and  tne  defect  of  memory  being 
thus  supplied,  there  remains  only  the  doubt 
of  substitution  ;  whence  it  is  that  their  evi- 
dence is  not  admitted  in  any  matter  liable  to 
drop  from  the  existence  of  a  doubt,  namely, 
retaliation  or  punishment:  in  opposition  to 
marriage,  and  so  forth,  as  those  mav  be  proved 
notwithstanding  a  doubt,  whence  tne  evidence 
of  women  is  admitted  in  those  instances. 

Objection. — As  the  evidence  of  two  women 
is  admitted  in  the  room  of  that  of  one  man, 
it  would  follow  that  the  evidence  of  four 
women  alone  ought  to  be  admitted  in  cases 
of  property  and  other  rights ;  whereas  it  is 
otherwise. 

Reply".  — Such  is  the  suggestion  of  analogy. 
The  evidence  of  four  women  alone,  however, 
is  not  accepted  (contrary  to  what  analogy 
would  suggest),  because  if  it  were,  there 
would  be  frequent  occasions  for  their  a|>- 

Searanoe  in  public,  in  order  to  give  evi- 
enoe ;   whereas  their  privacy  is  the  most 
laudable. 

The  evidence  of  women  ahne  suffices  con- 
cerning  matters  which  do  not  admit  the  in- 
spection of  men. — The  evidence  of  one  woman 
is  admitted  in  cases  of  birth  (as  where  one 
woman,  for  instance,  declares  that  **  a  cer- 
tain woman  brought  forth  a  certain  child '0* 
In  the  same  manner  also,  the  evidence  of 


one  woman  is  sufficient  with  respect  to  vir- 
ginity, or  with  respect  to  the  defects  of  that 
part  of  a  woman  which  is  concealed  from 
man. — The  principle  of  the  law,   in  these 
cases,  is  derived  from  a  traditional  sayinj; 
of  the  prophet,  **  The  evidence  of  women  u 
valid  with  respect  to  such  things  as  it  is 
not  fitting  for  man  to  behold." — Shafei  holds 
the  evidence  of  four  women  to  be  a  neces- 
sary condition  in  such  cases.    The  forefi:oing 
tradition,  however,  is  a  proof  against  him ; 
and  another  proof  against  him  is  that,  in 
the  cases  in  question,  the  necessity  of  male 
evidence  is  remitted,  and  female  evidence 
credited,  because  the  ocular  examination  of 
a  woman,  in  these  oases,  is  less  indecent  than 
that  of  a  man ;  and  hence  also,  as  the  sight 
of  two  or  three  persons  is  more   indecent 
than  that  of  one,  the  evidence  of  more  than 
one  woman  is  not  insisted  on  as  a  oondition 
in  those  instances.    It  is  to  be  remarked, 
however,  that  if  two  or  three  women  give 
evidence  in  such  oases,  it  is  a  commendable 
caution,  because  the  evidence  may  be  of  an 
obligatorjr  tendency. — The  law  with  respect 
to  tne  evidence  of  women  in  cases  of  birth 
has  been  fullv  set  forth  in  the  book  of  divorce, 
treating  of  the  establishment  of  parentage,* 
where  it  is  said,  that  "  if  a  man  marry  a 
woman,  and  she  bring  forth  a  child  at  a 
period  of  six  months,  or  more,   after  her 
marriage,  and  the  husband  deny  the  parent- 
age, in  that  case  the  evidence  of  one  woman 
is  sufficient  to  establish  it :  ** — and  Uiere  are 
also  other  examples  recited  to  the  same  effect 
The  law  with  respect  to  the  evidence  of  a 
woman  in  cases  of  virginity,  is  that  if  a 
woman  complain  of  the  impotenoy  of  her 
husband,  and  assert  that  her  virginity  still 
exists,  and  another  woman  bear  evidence 
of  the  same,  in  that  case  one  year  must  be 
suffered  to  elapse,  and  then  a  separation 
must  be  effected  between  the  husband  and 
wife ;  t  because  virginity  is  a  real  entity, 
and  the  existence  of  it  has  here  been  attested 
by  evidence. — The  same  rule  also  holds  where 
a  person  purchases  a  female  slave  on  con- 
dition of  her  being  a  virgin,  and  afterwards 
desires  to  return  her,  because  of  her  being  a 
woman  ;  for  if,  in  that  case,  another  woman 
should  examine  into  her  condition,  and  then 
declare  her  to  be  a  virgin,  her  evidence  must 
be  credited,  as  virginity  is  an  entity,  and  the 
existence  of  it  is  nere  proved  by  evidence : 
— or  if,  on  the  contrary,  she  declare  her  to 
be  a  woman,  her  muliebritsr  (which  is  a 
defect)    is    established   in   virtue   of   such 
declaration,  and  the  plea  of  the  purchaser 
holds  good  :  whence  tne  seller  is  required  to 
take  an  oath  that  such  defect  did  not  exist 
when  he  sold  her,  which,  if  he  refuse  to  do, 
he  is  bound  to  receive  her  back. 

It  is  not  admitted  to  prove  that  a  child  was 
live-born  further  than  relates  to  the  rites  of 


•  See  Vol.  I.  p.  136. 

t  That  is,  provided  he  show  no  proof  of 
virility  in  the  interim.    (See  Vol.  I.  p.  126.) 
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—The  evidence  of  a  woman  with  re- 
o  Isthilal/  or  the  noise  made  by  a 
t  its  birth,  is  not  admissible,  in  the 

of  Haneefa,  so  far  as  relates  to  the 
ihment  of  the  right  of  heritage  in  the 
because  this  noise  is  of  a  nature  to  be 
or  discovered  by  men  :  but  is  admis- 
)  far  as  relates  to  the  necessity  of 

funeral  prayers  over  the  child ;  be- 
hese  prayers  are  merelv  a  matter  of 
.; — in  consequence  of  ner  evidence, 
•e,  the  funeral  prayers  are  to  be  re- 
over  it.  —The  two  disciples  maintain 
i  evidence  of  a  woman  is  sufficient  to 
h  the  right  of  heritage  also ;  because 
le  in  question  being  made  at  the  birth, 
it  women  can  be  supposed  to  be 
when  it  is  made. — The  evidence  of  a 

therefore,  to  this  noise,  is  the  same 
vidence  to  a  living  birth ;  and  as  the 
e  of  women  in  the  one  case  is  admis- 
»  also  is  it  in  the  other. 
trobitt/  of  the  tcitness^  and  his  men- 
the  term  evidence  are  essentials,— I'S 
ts,  whether  of  property  or  otherwise, 
nty  of  the  witness,  and  the  use  of 
d  Shahadit  [evidence]  is  requisite  ;  t 

the  case  of  the  evidfence  of  women 
spect  to  birth,  and  the  like  ;  and  this 
>ved ;  because  Shahadit  is  testimony, 


I  child  die  immediately  on  its  birth. 
.  making  a  noise,  it  is  then  considered 
to  have  oeen  brought  forth  dead,  and 
er  succeeds  to  a  portion  of  its  father's 
aor  are  funeral  prayers  read  over  it. 
iiver,  it  make  the  smallest  noise,  it  is 
Id  to  die  possessed  of  it^  portion,  and 

prayers  are  read  over  it. — Thus  if  a 
jhould  die,  leaving  his  wife  pregnant, 
ision  of  his  estate  is  in  that  case 
ed  till  the  birth  of  the  child :  if  it 
dead  child  (that  is,  one  that  appeared 
imediately  at  the  birth  and  made  no 
the  estate  is  divided  as  if  no  such 
id  been  bom ;  but  if  it  have  made  a 
ts  share  is  in  that  case  allotted  and 

amongst  its  heirs. — The  dctermina- 
he  heirs,  and  consequently  the  nature 
livision  of  the  estate,  must  often  rest 
lis  circumstance.  For  instance,  if  a 
lie  without  children,  leaving  a  brother, 
I  wife  who  is  at  that  time  pregnant. 

child  at  its  birth  make  a  noise,  ana 
ately  after  die,  it  is  held  to  be  an 
id  the  mother,  in  exclusion  of  the 
ucceeds  to  the  whole ;  but  if  it  make 
B  before  its  death,  the  uncle  is  then 
red  to  be  an  heir,  and  no  share  is 

to  the  child.  The  law  is  the  same 
ase  of  a  grandson,  whosa  father  had 
lied,  being  left  under  such  circum- 

other  words,  it  is  requisite  that  the 
sav  (in  Arabic)  "  Ash-hado,  I  tes- 
r  (m  Persian)  **  Shahadit  meyekoo- 
bear  witness." 


since  it  possesses  the  property  of  being  bind- 
ing ;  whence  it  is  that  it  is  restricted  to  the 
place  of  jurisdiction  ;  and  also,  that  the 
witness  is  required  to  be  free,  and  a  Mussul- 
man.— If,  therefore,  a  witness  should  say. 
"I  know,"  or  "I  know  with  certainty/' 
without  making  use  of  the  word  Shahadit,  in 
that  case  his  evidence  cannot  be  admitted. 
With  respect  to  the  probity  of  the  witness, 
it  is  indispensable,  because  of  what  is  saia 
in  the  Xgrait,  '*Take  the  evidencb  of 
TWO  JUST  KEK ; "  and  also,  because  the 
probity  of  the  witnesses  induces  a  probability 
of  the  truth, — whereas  the  want  of  it  in  the 
witness  (indicated  in  his  commission  or  pro- 
hibited actions)  renders  it  reasonable  to 
suppose  that  he  will  assert  falsehoods,  and 
consequently  induces  a  nrobability  of  false- 
hood.— It  is  recorded,  trom  Aboo  Yoosaf, 
that  an  unjust*  man,  provided  he  be 
x)ssessed  of  generosity,  ougnt  to  be  credited ; 
>ecause  such  a  disposition  renders  it  un« 
Ikely  that  he  will  either  suffer  himself  to  be 
suborned,  or  that  he  will  wantonlv  assert 
a  falsehood. — The  first  opinion,  nowever 
(namely,  that  the  evidence  of  an  unjust  man 
is  not  to  be  credited),  is  the  most  authentic. 
—With  respect  to  the  use  of  the  woid 
Shahadit,  it  is  indispensable,  because  all  the 
passages  in  the  Eoban.  relating  to  evidence, 
use  this  word;  and  there  is  also  a  strong 
degree  ^f  precaution  in  the  use  of  it ;  for  aa 
it  serves  to  express  an  oath,  people  will  be 
more  cautious  of  using  it  falsely. 

The  apparent  probity  of  the  witnesses  suf* 
flces^  excepting  in  cases  inducing  ^punishment 
or  retaliation, — Haneefa  has  said  that  the 
magistrate  ought  to  rest  contented  with  the 
apparent  probity  of  a  Mussulman,  and 
should  not  scrutinize  into  his  character  in 
such  a  manner  as  to  give  the  opposite  party 
an  opportunity  to  scorn  him  ;  because  the 
prophet  (according  to  a  tradition  related  by 
Omar)  has  said,  *'  All  Mussulmans  are  just 
with  respect  to  evidence,  excepting  such  as 
have  been  punished  for  slander  ; ''  and  also* 
because  the  probable  character  of  all  that 
profess  the  religion  of  Islam  is  an  absti- 
nence from  every  thing  prohibited  by  that 
religion  ;  and  here  it  is  necessary  to  rest 
satisfied  with  probability,  as  the  attain- 
ment of  certainty  is  impracticable. — In 
cases,  however,  inducing  retaliation  or  pun- 
ishment, mere  probability  is  not  sufficient ; 
and  therefore  a  purgation  of  the  witnesses 
must  be  made ;  for  punishment  and  retalia- 
tion are  cases  in  which  all  possible  pretexts 
of  prevention  are  to  be  sought :  it  is  there- 
fore requisite  that,  in  such  cases,  the  cha- 
racter of  the  witnesses  be  strictly  investi- 


*  Arab.  Fasik.  This  term  is  fully  ex- 
plained  elsewhere.  (See  Vol.  I.  p.  26.)  With 
respect  to  evidence,  Fasik  seems  nearly  to 
correspond  with  the  term  infamous,  as  used 
by  our  lawyers,  in  treating  of  incompetent 
witnesses.  (See  Blackstone,  Book  III.  chap. 
23.) 
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gated  : — moreover,  doubt  is   preventive  in 
those  instances. 

i/*,  however,  their  probity  he  questioned^ 
a  purgation  is  required. — If  the  defendant 
throw  a  reproach  on  the  witnesses,  it  is  in 
thatcaso  incumbent  on  the  Kazee  to  institute 
an  inquiry  into  their  character;  because,  in 
the  same  manner  as  it  is  probable  that  a 
Mussulman  abstains  from  falsehood,  as  being 
a  thing  prohibited  in  the  religion  he  pro- 
fesses, so  also  is  it  probable  that  one  Mussul- 
man will  not  unjustly  reproach  another : — 
here,  therefore,  is  a  conflict  between    two 
probabilities ;  and  hence  the  necessity  of  the 
inquiry  of  the  Kazee  into  the  character  of 
the  witnesses,  that  he  may  discover  which 
of  the  probabilities   preponderates. —  It  is 
related  as  an  opinion  m  Aboo  Yoosaf  and 
Mohammed,  that  a  scrutiny  must  be  made, 
with  regard  to  the  witnesses,  both  openly 
and  privately,  in  all  cases  whatever;  since 
the  decree  of  the  Kazee  rests  u{)on  proof, 
and  proof  rests  upon  the  integrity  of  the 
witnesses.      Besides,   an    inquiry  into  the 
integrity  of  the  witnesses  tends  to  preserve 
the  decree  of  the  Kazee  from  annulment; 
because  if  he  should  pass  a  decree  upon  the 
nrobable  character  of  the  witnesses,  and  their 
falsehood  should  afterwards  be  discovered, 
the  said  decree  would  be  rendered  null. — 
Several  have  alleged  that  this  disagreement 
between  Haneefa  and  the  two  disciples  is 
founded  on  the  difference  of  the  times.    In 
the  present  age,  however,  decrees  are  passed 
in  this  particular  according  to  the  doctrine 
of  the  two  disciples. 

Nature  of  a  secret, — A  secret  purgation  is 
made  by  a  Kazee  writing  a  letter,  privately, 
to  a  Moozkee,  or  purgator  (that  is,  a  person 
whose  business  it  is  to  inquire  into  the 
character  of  others),  and  describing  to  him 
the  family  and  countenances  of  the  witnesses, 
and  likewise  their  place  of  abode ;  and  the 
purgator,  in  like  manner,  returning  his 
answer  privatelv  to  the  Kazee,  lest  if  it  were 
known  to  the  plaintiff*,  he  might  attempt  to 
injure  him. 

And  an  open  purgation. — In  an  open  pur- 
gation it  is  requisite  that  the  Kazee  summon 
together  the  purgator  and  the  witnesses,  and 
hear  the  examination  himself. — During  the 
iirst  age  (that  is,  in  the  time  of  the  prophet 
and  his  companions')  an  open  purgation  was 
practised ;  but  in  tne  present  times  a  secret 
one  is  adopted,  in  order  to  avoid  quarrels 
and  contentions  between  the  purgator  and 
the  witnesses ;  for  it  is  related  as  an  opinion 
of  Mohammed  that  an  open  purgation  tends 
to  sedition  and  contention,    oome  have  said 
that  it  is  requisite  that  the  purgator  report 
the  witness  not  only  to  be  just,  but  also 
free ;  for  a  slave  may  be  just,  but  his  testi- 
mony is  nevertheless  invalid.    Others  have 
said  that  his  report  of  the  integrity  of  the 
witness   is    sufficient;    for   his   freedom  is 
established  [in  probability!  bvhis  abode  in  a 
Mussulman  country ; — and  this  is  approved. 
Justifteation  of  a  witness  by  the  defendant. 
—It  iv  to  be  observed  that,  according  to  that 


doctrine  which  maintains  the  necessity  of  the 
Kazee' 8  purgation  of  the  witnesses,  whether 
the  defendant  challenge  their  probity  or  not, 
the  justiflcation  of  them  by  the  defendant  is 
not  of  any  weight ;  in  other  words,  if  he 
declare  the  witnesses  of  the  plaintiff  to  be 
upright  men,  yet  his  word  is  not  credited ; 
and  such  is  the  doctrine  of  the  Zahir  Rawa- 
yet,  from  Aboo  Yoosaf  and  Mohammed.  It 
is  also  related,  as  their  opinion,  that  the 
justiflcation  of  the  witnesses  hj  the  defen- 
dant is  valid;  under  this  condition,  however 
(according  to  Mohammed),  that  there  be  also 
another  justiflcation;  for  he  holds  that  two 
are  always  required,  one  being  in  no  case 
sufficient.  —  The  reasoning  on  which  the 
doctrine  of  the  Zahir  Rawavet  proceeds  in 
this  particular,  is  that  the  aefendant  is,  in 
the  conception  of  the  plaintiff  and  his  wit- 
nesses, a  liar,  and  his  denial  of  the  claim  un- 
just  and  unfounded,  but  in  which  he  never- 
theless perseveres.  He  is  therefore  incapable 
of  appearing  as  a  pur^tor,  since  a  purg&tor 
must  be  a  person  of  integrity,  according  to 
all.— This  proceeds  on  the  supposition  of  the 
defendant  naving  declared  the  witnesses  to 
be  just  men,  but  that  in  the  delivery  of  their 
testimony  they  had  committed  an  error ;  or 
that  they  had  been  overpowered  by  forget - 
fulness.  If,  however,  he  declare  that  **  mey 
have  spoken  truth,"  or  that  **  they  are 
just  men  and  true  speakers,"  this  amounts 
to  an  acknowledgment  of  the  plaintiff's 
right,  and  the  Kazee  must  in  such  case  pass 
a  decree  against  him, — not  on  account  oi  his 
purgation  of  the  witnesses,  but  of  his  acknow- 
ledgment. 

One  purgator  suJSfices. — OxB  porgator  is 
sufficient,  and  two  are  superfluous,  according 
to  Haneefa  and  Aboo  Yoosaf.     Mohammea, 
on  the  contrary,  maintains  that  purgation  is 
not  valid  unless  performed  by  two. — A  simi- 
lar disafi^reement  subsists  between  them,  with 
respect  Doth  to  the  messenger  who  goes  to  the 
purgator  on  the  part  of  the  Kazee,  and  also 
the  interpreter  employed  to  explain  and  in- 
terpret the  deposition  of  the  witnesses. — The 
argument  of  Mohammed  is,  that  as  the  power 
of  the  Kazee  to  pass  a  decree  is  founded  upon 
the  evidence  of  the  probity  of  the  witnesses, 
and  as  the  evidence  of  their  probity  is  foondea 
upon  purgation,  it  follows  that  plurality  is  in 
this  instance  requisite,  in  the  same  manner 
as  probity, — or  as,  in  cases  inducing  punish- 
ment, it  is  required  that  the  witnesses  be 
males.-yThe  argument  of  Haneefa  and  Aboo 
Yoosaf  is  that  purgation  is  not  oonsidered  in 
the  nature  of  evidence ;  whence  neither  the 
assembly  of  the  Kazee,  nor  the  use  of  the 
phrase  Shahadit,  are  reauired  as  conditions 
with  regard^  to  it.    Besides,  the  necessity  of 
a  plurality  in  evidence  is  a  mere  matter  of 
religion,  — in  other  words,  is  founded  on  a 
passage  in   the   Koran,   in   opposition    to 
analogy  ;  for  the  truth  of  any  assertion  ob- 
tains an  ascendancy  from  the  declaration  of 
one  just  person,  so  far  as  relates  to  practice, 
as  is  evident  irom  this  circumstance,   that 
many  of  the  traditionary  precepts  which  it  is 
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necesfary  to  follow,  liavc  been  delivered  by 
one  man);— and  as  the  necessity  of  a  plurality 
in  evidence  is  contrary  to  analogy,  tne  estab- 
lishment of  such  necessity  in  purgation,  by 
inference  from  that  rule,  would  be  absurd. 


given,  therefore,  the  hearer  does  not  imme- 
diately know  that  the  right  is  proved  ;  and 
consequently,  if  one  peison  hear  another 
give  evidence  of  something,  he  is  not  em- 
powered to  give  evidence  of  the  same,  unless 


A  slave  maybe  a  purgator  m  the  werc^  the  witness  desire  him  to  attest  his  evidence ; 
purgation.— As  the  qualifications  requisite  to  because  evidence  does  not  occasion  effect  in 
a  witness  are  not  reouired  in  a  purgator,  a  itself,  nor  until  it  be  removed  to  the  assembly 


slave  is  capable  of  oeing  a  purgator  in  a 
secret  purgation.  In  an  open  purgation. 
however,  tne  purgator  must,  according  to  all 
our  doctors,  be  possessed  of  the  qualifications 
necessary  to  a  witness,  because  of  what  is 
recorded  by  Khasaf,  that  '*  an  onen  purga- 
tion is  restricted  to  the  assemoly  of  the 
Kazee." — Lawyers  have  observed,  also,  that 
in  the  purgation  of  witnesses  to  whoredom 
four  purgators  are  necessary,  according  to 
Mohammed. 

Section, 

Evidence  ta  of  two  kinds :  —  that  which 
occasions  effect  in  itself, — The  things  which 
witnesses  retain,  and  oear  testimony  of,  are 
of  two  kinds. — The  first  are  those  which  pro- 
duce efieot  in  themselves ;  such  as  sale, 
acknowledgment,  usurpation,  murder,  ana 
the  sentence  of  a  judge ;  in  all  of  which  the 
effect  results  from  the  things  themselves; 
and  consequently,  whenever  a  person  hears 
or  sees  anything  of  importance  relating  to 
these  matters,  he  may  lawfully  give  evidence 
of  it,  without  its  being  demanded  from  him ; 
because  in  these  oases,  immediately  upon  his 
hearing  or  seeing,  he  becomes  acquainted 
with  a  circumstance  which  occasions  effect 
in  itself,  and  there  is  therefore  no  need  of 
such  evidence  being  demanded  from  him. — 
In  such  case,  also,  it  is  reauisite  that  he 
deliver  his  testimony  thus,  "  1  give  evidence 
that  a  certain  person  bought,  &o.'*  and  not. 
**  evidence  has  oeen  demanded  from  me,  &c." 
because  this  latter  mode  of  delivery  is  false. 
If,  however,  a  person  from  without  a  door. 


of  the  Kazee.—  Besides,  as  the  attestation  of 
the  evidence  of  another  is  an  overt  act  with 
respect  to  that  other,  it  is  requisite  that  the 
other  previously  appoint  this  person  his 
deputy  ;  and  in  the  case  in  question  this  is 
not  supposed. — In  the  same  manner,  also,  if 
a  person  hear  another  desire  a  third  person 
to  attest  his  evidence,  it  is  not  lawful  for 
him  in  such  case  to  give  evidence  of  the 
same,  because  the  original  witness  appointed 
another,  and  not  him,  his  deputy  for  that 
purpose. 

2  he  signature  to  a  deed  must  not  he  attested, 
unless  the  witness  recollect  the  circumstance  of 
signing  it. — If  a  person  see  his  own  signature 
to  a  bin  of  sale,  or  the  like,  he  must  not,  merely 
on  account  of  the  sight  of  his  signature,  attest 
it,  unless  he  otherwise  recollect  to  have  wit- 
nessed the  said  bill ;  since  handwritings  are 
often  similar. — Some  have  said  that  this  is 
the  doctrine  of  Haneefa ;  but  that  the  two 
disciples  are  of  a  different  opinion.— Others, 
again,  have  said  that  all  are  agreed  in  its 
being  unlawful  to  give  the  attestation  merely 
on  the  sight  of  the  signature ;  and  that  the 
only  case  of  this  kind  in  which  there  is  a 
disa^eement  is  that  with  respect  to  a  Kazee ; 
for  if  he  should  discover,  in  his  Dewan,  or 
records,  the  evidence  of  any  one,  or  a  decree 
of  his  own,  he  may,  in  such  case  (according 
to  the  two  disciples),  ^ass  a  decree  agreeably 
thereto,  notwithstanding  he  have  forgot  the 
circumstance ;  because   the  records  of  the 
Kazee,  being  kept  under  his  seal,  are  there- 
fore secured  against  alterations,  and  conse- 
quently afford   certain  knowledge.  —  It  is 


or  from  behind  a  curtain,  hear  any  thing   ^ j    — -.^   ^^..*.^  »«w«*^v.6^. — ^.u  jo 

spoken  by  another  that  is  within,  m  that  otherwise  with  respect  to  bills  of  sale  or  the 
case  he  is  not  entitled  to  give  evidence  of  1  like,  because  these,  as  being  kept  in  the 
the  same ;  and  if  he  should  attest  it,  the  hands  of  others,  are  not  secured  against 
Kazee  must  not  accept  it,  because  it  is  illegal,  alterations.— In  the  same  manner,  also,  if  a 
since,  as  voices  are  often  similar,  they  cannot  person  recollect  the  place  in  which  his  evi- 
be  distinguished  with  certainty.  But  if,  aence  had  been  taken,  without  remembering 
having  first  entered  into  the  house,  he  dis-   the  affair  to  which  it  related,  it  is  the  same 


cover  that  there  is  only  one  person  within, 
and  having  then  retired,  and  sat  without  the 
door,  he  hear  that  person  make  an  acknow- 
ledgment, he  may  then  lawfully  attest  the 
same,  because  in  such  case  he  acquires  cer- 
tain knowledge. 

And  that,  the  effect  of  which  rests  upon 
other  evidence. — The  second  kind  of  things 
to  which  evidence  relates,  are  those  which  ao 
not  occasion  effect  in  themselves;  such  as 
testimony,*  which  docs  not  occasion  effect  in 
itself ;  because,  as  it  is  merely  information, 
it  admits  the  supposition  of  being  either  true 
or  false  ;  and  sucn  things  as  are  doubtful  are 
not  decisive  proof. — Upon  testimony  being 

*  Meaning  testimony  to  evidence  given  by 
another. 


as  his  seeing  his  signature  without  remem- 
bering his  subscription  of  it,  and  therefore 
he  is  not  peimitted  to  attest  it: — and  the 
same  rule  obtains  where  people  in  whom 
he  places  credit  say  to  him,  **  vou  and  we 
did  formerly  jointly  attest  sucn  particular 
matter.*' 

Evidence  cannot  be  given  on  hearsay, 
except  to  such  matters  as  admit  the  privacy 
only  of  a  few. — It  is  not  lawful  for  a  person 
to  give  evidence  to  such  things  as  he  has  not 
actually  seen,  excepting  in  the  cases  of  birth, 
death,  marriage,  cohabitation,  and  the  juris- 
diction of  a  Kazee,  to  all  of  which  he  may 
lawfully  bear  testimony  on  creditable  hear- 
say.— Ihis  proceeds  upon  a  favourable  con- 
struction.—Analogy  would  suggest  that  it  is 
not  lawful  for  him  to  give  evidence  in  those 
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cases    also;    because    c?idencc    is   founded  j 
entirely  on  sig:ht,  from  which  knowledge  is 
derived ;  and  as  no  certain  knowledge  can  be  i 
acquired  without  si^^ht,  it  follows  that  evi-  j 
dence,  in  the  cases  above  excepted,  is  not 
valid  unless  founded  upon  sight.— The  reason  , 
for  a  more  favourable  construction,  in  this 
partieuUr,  is  that  these  events  are  of  such  a 
nature  as  admit  the  privacy  only  of  a  few  : 
— thus  birth   (for  instance)  is  an  event  at 
which  none  is  presj'nt  but  the  midwife ;  the 
authority  of  the  Kazee  is  founded  on  the 
appointment  of  the  iSultan,  which  is  seen 
only  by  the  Vizier,  or  at  most  a  few  others ; 
marriae^'S  and  deaths  are  seen  by  but  few ; 
and  cohabitation  by  none.    All  these,  how- 
ever, are  acts  from  which  originate  many 
important  concerns.  If,  therefore,  the  reality 
of   these    things   were  not  admitted  upon 
hearsay     evidence,     many    inconveniences 
would  result :  in  opposition  to  cases  of  sale, 
or  the  like,  where  privacy  is  not  required.— 
It  is  to  be  observed  that  it  is  requisite,  in 
these  cases,  that  the  information  have  been 
received  from  two  just  men,  or  from  one  just 
man  nnd  two  women. — Some  have  advanced 
that  in  cases  of  death  the  information  of  one 
man  or  one  woman  is    sufficient,  because 
death  is  not  seen  by  many,  since  as  it  occa- 
sions horror  the  signt  of  it  is  avoided. 

And    it    viust   Oe   given  in    an    absolute 
nww/itfr.— When  a  i>erson,  in  any  of  the 
above  cases,  gives  evidence  from  creditable 
hearsay,  it  is  re<]uisite  that  he  give  it  in  an 
absolute  manner,  by  saying,  lor  instance, 
**  I  bear  testimony  that  A.  is  the  son  of  B.," 
and  not,  **  I  bear  testimony  so  and  so,  be- 
cause I  have  heard  it,*' — for  in  that  case  the 
Kazee  cannot  accept  it ; — in  the  same  nianner 
as  if  a  person,  having  seen  a  thing  in  the 
hands  or  A.  were  to  say.  **  This  thing  is  the 
property  of  A.,"  in  which  case  his  testimony 
18  valid :  but  if  he  should  state  that  "he 
jfives  evidence  because  he  has  seen  the  thing 
in  the  possession  of  A.,"  the  Kazee  could 
not  accept  his  testimony. — So  also,  if  a  per- 
son see  another  sitting  m  the  court  of  justice, 
deciding  in  a  suit  between  plaintiff  and  de- 
fendant, it  is  lawful  for  him  to  give  evidence 
that  **  that  person  was  a  Kazee : " — or,  if  a 
person  see  a  man  and  woman  dwelling  in 
the  same  house,  and  conducting  themselves 
towards  one  another  in  the  manner  of  hus- 
band and  wife,  he  may  lawfully  give  evi- 
dence of  their  being[  husband  and  wife ;  in 
the  same  manner  as  it  is  lawful  for  a  person 
who  sees  a  melon  in  the  hand  of  anotner  to 
give  evidence  that  it  is  the  property  of  that 
person. 

Evidence  to  the  burial  of  a  person  amounts 
to  evidence  of  his  death, — If  a  person  say 
that  he  was  present  at  the  burial  of  another, 
or  that  he  had  read  the  funeral  service  over 
him,  this  amounts  to  the  same  as  an  actual 
sight  of  the  death,  insomuch  that  if  he 
^ould  explain  to  the  Kazee  the  princii:>le  on 
which  he  gives  his  evidence,  it  will  still  be 
valid. 
What  is  above  advanced}  that "  it  is  not 


lawful  for  a  person  to  give  evidence  to  sudi 
things  as  he  nas  not  actually  seen,  excepting 
in  the  cases  of  birth,  deatn,  marria^,  co- 
habitation, and  the  jurisdiction  of  a  Kazee,*^ 
is  taken  from  Kadooree ;  and  from  these  pv- 
ticular  exceptions  it  may  be  inferred  that 
heaniay  evidence  is  unlawful  in  every  other 
instance,  such  as  Willa,  charitable  appro- 
priations, and  so  forth. — It  is^  indeed  related, 
as  the  last  opinion  of  Aboo  Yoosaf,  that  evi- 
dence from  hearsay  is  lawful  in  a  case  of 
Willa ;  because  Willa  is  equivalent  to  re- 
lation by  consanguinity,  as  the  prophet  has 
said  '*  Willa  is  a  connection  like  consan- 
guinity.*'— It  is  also  related,  as  the  opinion 
of  Mohammed,  that  hearsay'  evidence  is 
lawful  in  a  case  of  appropriation ;  for  as  ap- 
propriation continues  to  operate  for  a  loof^ 
penod  of  time,  the  laws  with  respect  to  it 
would  be  rendered  null  if  hearsay  evidence 
were  not  admitted  to  prove  it. — Our  doctors, 
however,  argue  that  Willa  is  founded  upon 
a  relinquishment  of  right  of  property;  and 
as,  in  bearing  evidence  to  that,  actual  sight 
is  required,  it  follows  that  it  is  in  the  same 
manner  required  with  re8i)ect  to  a  matter 
derived  therefrom,  namely  Willa. — With 
respect  to  charitable  appropriations,  on  the 
contrary,  hearsay  evidence  must  be  admitted 
so  far  as  regards  the  appropriation  itself 
(such  as  where  the  witness  says,  **  I  attest 
this  to  be  a  wakf) :  but  it  is  not  admitted 
with  respect  to  any  conditional  restrictions 
imposed  by  the  appropriator ;  for  although 
the  appropriation  itself  be  notorious,  yet  tne 
conditions  of  it  are  not  so. 

A  right  of  proj>erty  may  he  att€st4}d^  from 
seeing  an  article  in  the  possession  of  another, 
— If  a  person  see  any  article  (excepting  an 
adult  male  or  female  slave),  in  the  nands  of 
another,  he  may  in  such  case  lawfully  attest 
its  being  the  property  of  that  other,  because 
possession    argues   property,  .since    in   all 
causes  of  property,  sucn  as  purchase,  sale, 
or  the  like,  possession  is  the  argument  of  its 
existence.— For  instance;  if  a  person  sell 
any  thing,  his  possession  is  an  argrument  of 
the  legality  of  the    sale ;  and  in  the  same 
manner,  also,  the  right  of  property  is  estab- 
lished in  a  purchase  from  the  possession  of 
the  seller,  and  the  right  of  property  in  an 
heir,  from  the  possession  of  him  ^m  whom 
he  inherits.— Hence,  in  giving  evidence  of  a 
thing  being  the  property  of  another,  it  is 
sufficient  to  have  seen  it  m  his  possession. — 
It  is  recorded  from  Aboo  Yoosaf,  that  besides 
the  sight  of  the  possession,  it  is  re<^uisite 
that  the  witness  verily  believe  the  article  to 
be  the  property  of  the  possessor,  insomuch 
that  if  ne  do  not  really  think  so  he  cannot 
lawfully  attest  on  the  possessor's  behalf. — 
Several  of  our  doctors  also  remark  that  this 
explanation  applies  to  the  opinion  of  Mo- 
hammed, above  related,  respecting  the  legal- 
ity of  attesting  marriage,  birth,  and  cmia- 
bitation  on  hearsay  ;--tnat  is,  that  it  is  law- 
ful for  a  person  to  attest  any  of  these  inci- 
dents upon  hearsay,  provided  he  believe  it 
in  his  own  mind,  but  not  otherwise.-— Shafci 
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has  Eaid  tbat  posaeesioD,  together  vith  not  lawful  to  give  eridence  of  liis  being  the 
trail  sac  lion/  argue»  property  (and  manj  i  property  of  the  poaieesOT,  simplT  on  the 
of  the  Baneefite  doctors  are  bIbo  of  this    daht  of  the  pouewion. — This  u  toe  reason 

opinion) ;  because  poBsewion  being  of  two  of  the  exception,  in  the  preceding  case,  of  a. 
kinds,  namely,  either  in  rirtue  of  trust  or  |  slave  arrived  at  the  age  of  maturity  ;  and 


_ . .  _       le  of  acts. — Our  dootore,  on  the  oth( 
Land,  argue  that  transaction  is  aUo  of 

henoe  the  junction  of  txaoaaction  to  poai 


own  possession ;  and  therefore  the  possession 

a!  another,  which    indiaat«s   the   right  of 

virtue  of  delegation,  and  the    property  of  that  other,  is  not  to  be  dis- 

I  of  original  authority ;— and    xivered  from  the  simple  sight.— It  is  related 

"'      '  opinion  of  Haneeta,  that  e         ■     -•  ■ 


sion  leaves  still  a  doubt  in  Te«Lrd  to  the  pro-    oase  evidence  to  the  right  of  property  may 
perty. — In  short,  if  a  probable  argument  be    lawfully  be  given :  but  what  has  been  befara 
adopted ,  possesaioa  is  then  sufficient ;  but  if   related  ia  the  most  anthentio  doothne. 
a  certain  one  be  required,  possession,  even 
when  joined  to  transaction,   could    not  be 
aaffioient.—It  ia  to  be  observed  that  the  ease 
here  treated  of  admits  of  four  statements. 
I.  ^liere  a  person  sees  both  the  proprietor 
and   the  property,  and  ia  acquainted  with 
both, — that  is,  with  the  countenanoe  and  the 
family  of  the  proprietor,  and  with  the  boun- 
daries of  Uie  property,  which  he  sees  him 
possess  without  strife ;  and  afterwards  sees 
the  same  thing  in  the  possession  of  another; 
and   the  first   proprietor  appears  to   claim 
it ;_— in  which  case  it  is  lawful  for  him  to  give 
evidence  of  its  being  the  property  of  the  fir 
peraon.bet  '    '    '-----  -■'  -- 

poeaession. 


CHAPTEE  II. 

OF  TSS  ACCBPIABCE 


:  being  tL.  ,--,— -J  .- 

le  of  his  having  seen  it  in  his    respect  to  matters 
II.  Where  he  sees  the  property,    [and  there  ia  also 


BEJECnON  OP 


7^  eKidence  of  a  blind  man  a  titadmit' 
lible. — The  evidence  of  a  blind  man  ianot 
idmiasiblc. — Ziffer  maintains  that  the  evi- 
dence of  a  blind  man  is  admissible  with 
which  hearsay  prevails; 
e  report  of  the  doctrine 


and  its  limit*,  but  not  the  propnetor ;— and  of  ilaneefa  to  the  same  effect)  ;  because  in 

hereBJsoitislawfnlforhim  to  give  evidence  such  matters  hearing  onlyis  required,  and 

of  the  property  (upon  a  favourable  construe-  ia  the  hearing  of  a  blind  man  there  ia  no 

tion  of  the  law),  because  the  proprietor  ia  aefeet,— Aboo  Yoosaf  and  Shafei  have  laid 

known,  so  far  as  regards  his  ^nfly,  from  that  the  evidence  of  a  blind  man  in  these 

hearsay.    III.   Where  he  neither  sees  the  matters  is  lawful,  provided  he  was  possessed 

proprietor   nor    the   property ;  — and,    IV.  of  sight  at  the  time  of  their  occurrence  ;  for 

here   be  sees  the  proprietor  but  not  the  oy  means    of   that   he   acquires    a   certain 


property  ;  in  both  of  which 

lul  to  give  evidence  with  regard  to  the  right 

of  property. 

Jtnd    the    right    of   property 
tnai/  alio  he  altented  on  the  satti: 


:  .  knowledge,  which  he  is  afterwards,  notwith- 
Btandin;;  his  want  of  sight,  capable  of  com- 
mnnicahng,  as  that  depends  entirely  on  the 
a  alace  tongue,  which  in  a  blind  man  is  not  defec~ 
live  1  and  it  is  in  his  power  to  show  hii 
knowledge  of   the    person    with  regard  to 


the  possession  of  another,  and  know  the  said  whom  he  gives  the  evidence,  by  a  descnption 
person  to  bo  a  slave,  he  may  lawfully  give  of  his  birth  and  family.— Our  dootora.  on  the 
cTidence  to  such  slave  being  the  property  of  other  hand,  argue  that  m  the  dehvery  of 
that  other ;— for  a  slave  not  being  hia  own  '  evidence  there  is  a  necessity  to  distinguish 
master,  and  of  conscqueEce  not  entiUed  to  between  the  persons  for  and  apainst  whom  it 
go  where  he  pleases,  is  apparently  the  pro-    w  P^en ;  and  a  bhnd  mwi  is  incapable  of 


perty  of  that  person  in  whose  hands  he 


than  by  the  voice  (  and 


(uuiuB.     So  also,  if  he  should  not  know  the  '  this  is  attended  with  a  doubt ;  whioh  may  be 
person  seen  in  the  possession  of  another  to  be   avoided,  by  the  party  producing  e  ^ 


;,  and  being  an  infant,  it  should  be   possessed  of^ 
incapable  of  eiplaining  its  own  condition, 
'  e  may  in  that  case  lawfully  give  evidence 


, --    -n'ht. — With  respect  to   the 

assertion  of  Bhafei  and  Aboo  Yoosaf  tbat  "  it 
his  power  to  show  his  knowledge  of  the 


the  person  seen  be  "arrived  at'the   age'of   family,"  jt'mav  be  replied  that  this  modehaa 
maturity,— that  is  to  say,  be  capable  of  ex-  |  been  instituted  for  a  definition  of  the  absent. 


itTX 


hia  condition,— 4nd  he  should  not  ,  not  of  the  present.— In  short,  in  the 


a  slave  or  not,  then  it  ii 


the  evidence  of  a  blind  n 

inadmissible  in  eases  relative  to  retaliation 

~~  I  or  punishments,  so  also  is  it  inadmissible  in 

•  Arab.  Teserrif;  meaning  (in  this  place]    all  other  eases  whatever. 
any  act  of  mastery  performed  with  reipeot  l     And  if  aperton  give  evidence,  andbteomt 
to  the  proper^  in  question,  such  aa  letting    blind,  a  decree  cannot  tuue  upon  it. 
it  ont  to  hire,  for  instance.  "■*"      ~        ~^ 


\  person,  having  given  evidence,  ^oold  after- 
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wards  become  blind  preTiouB  to  the  passing 
of  the  decree,  in  that  case  (according  to 
Haneefa  and  Mohammed),  it  is  not  lawful 
for  the  Kazee  to  pass  a  aecree  thereupon ; 
for  the  existence  of  the  compett-noy  of  the 
witnesses  at  the  time  of  passing  the  decree 
is  a  necessary  condition,  as  the  validity  of 
the  evidence,  at  that  time,  constitutes  the 
proof;  and  in  the  case  here  supposed  the 
evidence  has  at  that  period  become  null. 
This  case  is  therefore  the  same  as  if  a  wit- 
ness, after  having  given  evidence,  should 
either  become  insane,  dumb,  or  unjust,  in 
anv  of  which  cases  the  Kazee  could  not  pass 
a  d.ecree  upon  the  evidence  so  given. — It  is 
otherwise  where  the  witnesses,  having  given 
their  evidence,  either  disappear  or  die ;  for 
in  that  case  the  Kazee  may  lawfully  pass  a 
decree  upon  it ;  because  the  competency  of 
evidence  is  not  annulled,  but  rather  con- 
cluded, and  rendered  complete,  by  death ; 
and  absence  does  not  destroy  this  com- 
petency. 

Tlie  evidence  of  a  slave  is  not  admissible. 
— The  testimony  of  any  person  who  is  pro- 
perty,— that  is  to  say,  a  slave,  male  or 
lemale, — is  not  admissible ;  because  testi- 
mony is  of  an  authoritative  nature ;  and  as 
a  slave  has  no  authority  over  his  own  person, 
it  follows  that  he  can  have  no  authority 
over  others,  k  fortiori. 

Or  of  a  slanderer, — The  testimony  of  a 
person  that  has  been  punished  for  slander  is 
inadmissible,  even  though  he  should  after- 
wards have  repented  ;  because  God  has  said, 
in  the  Koran, — "But  as  to  those  who 

ACCUSE  MARRIED  PERSONS  OF  WHOREDOM, 
AND  PRODUCE  NOT  FOUR  WITNESSES  OF  THE 
FACT,  SCOURGE  THEM  WITH  FOURSCORE 
STRIPES,  AND  RECEIVE  NOT  THEIR  TESTI- 
MONY FOR  EVER  ;  FOR  SUCH  ARE  INFAMOUS 
PREVARICATORS, —  EXCEPTING     THOSE     WHO 

SHALL  AFTERWARDS  REPENT."— The  rejec- 
tion of  his  evidence,  moreover,  is  included 
as  a  part  of  the  punishment  prescribed  for 
the  crime,  as  this  tends  to  prevent  the  com- 
mission of  it  in  future  ;  ana  as  the  rejection 
of  his  evidence  is  a  part  of  the  punishment, 
this  effect  must  evidently  remain  after  his 
repentance,  on  the  same  principle  as  the 
punishment  itself  is  not  remitted  although 
he  repent.  It  is  otherwise  with  respect  to  a 
person  punished  for  any  other  crime;  for 
the  evic^enoe  of  such  a  person  is  admissible 
after  repentance,  since  tne  rejection  of  it,  in 
regard  to  him,  proceeded  from  the  stigma 
attached  to  his  offence,  which  is  done  away 
by  repentance. — According  to  Shafei.  the 
evidence  of  a  person  punisned  for  slander  is 
admissible,  provided  he  have  afterwards 
repented,  because  Qod,  in  enjoining  the  re- 

1'ection  of  the  evidence  of  sucn,  has  particu- 
arly  excepted  penitents. — Our  doctors,  on 
the  other  hand^  argue  that  the  exception  in 
the  divine  ordinance  relates  to  that  part  of 
it  which  declares  slanderers ,  to  be  infamous 

Srevarioators,  and  not  to  tHat  part  which 
eolares  them  to  be  incompetent  as  witnesses. 
Penitence,  therefore,  removes   the    stigma 


from  the  character  of  such  a  peraoD,  Vit 
does  not  restore  his  competency  to  giTe  eri- 
dence. 

But  an  infidel  slanderer  recovers  his  com- 
petency as  a  witness  upon  embracing  t&e 
faith, — If  an  infidel,  who  had  stiffered  pu- 
ishmcnt  for  slander,  should  afterwards  be- 
come a  Mussulman,  his  evidence  la  thea 
admissible ;  for  although,  on  account  of  the 
said  punishment,  he  had  lost  the  degree  in 
which  he  was  before  qualified  to  give  evi- 
dence (that  is,  in  all  matters  that  related  to 
his  own  sect),  yet  by  his  conversion  to  tiie 
Mussulman  faith  he  acquires  a  new  com- 
petency in  regard  to  evidence  (namely,  com- 
petency to  pive  evidence  relative  to  Anfisnl- 
mans),  which  he  did  not  possess  before,  and 
which  is  not  affected  bj  any  matter  that 
happened  prior  to  the  circumstance  which 
gave  birth  to  it — It  is  otherwise  with  respect' 
to  a  slave,  who.  having  suffered  ponishmeot 
for  slander,  afterwards  becomes  free;  for 
his  testimony  is  not  admissible  after  emanci- 
pation ;  because  in  his  former  condition  of 
slavery  he  did  not  possess,  in  any  degree, 
ability  to  give  evidence,  and  conseqaentlj 
the  punishment  was  incomplete,  smce  it 
was  impossible  to  subject  him  to  any  greater 
degree  of  discredit  than  what  was  oefbre 
imposed  on  him :  the  credit,  therefore,  which 
he  would  otherwise  have  acquired  afterwards 
in  virtue  of  his  emancipation,  is  taken  ftom 
him  in  order  to  complete  the  prescribed 
punishment.  ^ 

Evidence  is  not  admitted  in  favour  of 
relations  tcithin  the  degree  of  paternity,— 
Testimony  in  favour  of  a  son  or  grandson, 
or  in  favour  of  a  father  or  grandfather,  is 
not  admissible ;  because  the  prophet  has  so 
ordained. — Besides,  as  there  is  a  kind  of 
communion  of  benefits  between  these  degrees 
of  kindred,  it  follows  that  their  testimony  in 
matters  relative  to  each  other  is  in  some 
degree  a  testimony  in  favour  of  themselves, 
and  is  therefore  liable  to  suspicion. 

Nor  between  an  husband  and  fr{fe,  a  master 
and  his  slave ^  or  an  hirer  and  his  hireling. — 
The  prophet  has  said,  **  We  are  not  to  credit 
the  evidence  of  a  wife  concerning  her  hos- 
band,  or  of  a  husband  concemingnis  wife  ;* 


*  This  doctrine  of  the  inadmissibility  of 
the  evidence  of  husband  and  wife  in  favour 
of  each  other  prevails  only  amongst  the 
Soonis  [the  followers  of  Omar],  and  has 
given  rise  to  much  contention  with  the 
Shiyas  [the  followers  of  Alee],  who  maintain 
the  opposite  doctrine.—The  origin  of  their 
disagreement  on  this  occasion  is  thus  related. 
—The  prophet  in  the  course  of  his  wars 
having  been  presented  with  the  village  of 
Fattook  bj  some  Christians,  who  saw  the 
impossibibty  of  resisting  his  power,  deter- 
mined to  have  divided  it  amongst  his  com- 
panions, as  was  his  usual  practice  in  regard 
to  the  spoils  taken  in  war.  He  was  after- 
wards, however,  induced  to  give  it  to  his 
daughter  Fatima,  in  consequence  of  a  reve- 


ooK  XXI.— Chap.  II.] 


EVIDENCE. 


361 


r  of  a  slave  conceroinff  his  master  ;  or  of  a 
taster  concerning  his  slave ;  or,  lastly,  of  a 
irer  concerning  his  hireling.— The  author 
f  this  work  ohserves  that  by  the  term  hirer 
\jeer1,  as  used  in  this  place,  is  to  be  under- 
tood  (according  to  the  explanation  of  the 
iwyers)  a  select  scholar  who  considers  an 
y'ury  to  his  teacher  as  an  iiyury  to  himself. 
-Others  have  said  that  it  is  understood  to 
lean  a  person  who  lets  out  any  thing  by 
^ase  for  a  month  or  a  year ;  for  as,  at  the 
ime  of  giving  evidence,  ne  is  entitled  to  the 
?nt,  in  return  for  the  usufruct  enjoyed  by 
tie  other,  a  suspicion  arises  of  his  having 
onstituted  this  person  his  tenant  merely 
ath  a  view  to  procure  his  evidence.— With 
espect  to  the  evidence  of  a  husband  and 
'ife  concerning  each  other,  Shafei  maintains 
bat  it  is  admissible ;  because  the  property 
f  each  is  distinct  and  separate;  and  also 
ecause  distinct  seisins  are  made,  by  each, 
f  their  res^ctive  property;  whence  it  is 
bat  retaliation  is  executed  upon  either  for 
be  murder  of  the  other, — and  also,  that 
ither  may  be  imprisoned  for  a  debt  due  to 
be  other.— Besides,  the  benefit  which  they 
lutaally  derive  from  each  other's  property 
I  of  no  account,  because  the  existence  of 
ttch  benefit  is  of  an  involved  nature  ;  * — in 
be  same  manner  as  the  evidence  of  a 
reditor  in  favour  of  his  indigent  debtor  is 
dmissible,  notwithstanding  ne  derive  a 
enefit  from  it,  as  this  benefit  is  of  an 
ivolved  nature. — The  arguments  of  our 
octors  upon  this  point  are  twofold.  Fibst, 
be  traditionary  precept  of  the  prophet 
hove  quoted.  Secondly,  the  benefit  which, 
rom  custom,  the  husband  and  wife  derive 


ition  he  received  from  heaven,  enjoining 
im  not  to  give  out  of  his  own  family  what 
ad  been  freely  conferred  upon  him.— After 
is  death  it  was  seized  upon  by  his  successor 
.boo  Beker ;  and  when  Fatima  claimed  it 
1  consequence  of  the  fift  of  her  father,  and 
roduced  her  husbana  Alee,  and  her  two 
)n8,  as  witnesses,  her  claim  was  rejected  by 
.boo  Beker,  on  the  grounds  of  the  testimony 
f  relations  in  that  degree  having  been 
eclared  inadmissible  by  the  prophet.  This 
*adition,  thus  quoted  hy  Aboo  Beker,  has 
ver  since  amongst  the  Soonis  occasioned  the 
(admissibility  of  the  evidence  of  husband 
ad  wife  in  favour  of  each  other.  The 
biyas,  however  (who  follow  a  contrary 
)ctrine},  maintain  that  this  pretended  pre- 
»pt  of  the  prophet  was  purposely  forged  by 
le  Khalif  to  defraud  Fatima  of  her  right ; 
id  in  support  of  this  opinion  the^  argue 
lat  if  such  a  precept  had  existed,  it  could 
>t  have  been  unknown  to  Alee ;  and  that  if 
?  had  known  of  it,  he  never  would  in  such 
ise  have  appeared  as  a  witness  in  favour  of 
3  wife. 

•  That  is  to  say,  is  interwoven  with,  and 
^cessarily  arises  from,  the  particular  dr- 
imstances  of  their  relative  situation. 


from  the  property  of  each  other,  which 
occasions*  their  testimony  in  favour  of  each 
other  to  be,  in  a  manner,  testimony  in  favour 
of  themselves,  and  consequently  liable  to 
suspicion. — It  is  otherwise  with  respect  to 
the  testimony  of  a  creditor  in  favour  of  his 
indigent  debtor,  because  he  has  no  power 
over  the  property  of  the  debtor,  whereas  a 
husband  ana  wife  have  such  power  from 
usage  and  custom. 

The  testimony  of  a  master  cannot  he  ad- 
mitted in  favour  of  his  «/at?c.— The  testimony 
of  a  master  in  favour  of  his  slave  is  not 
admissible ;  because  of  the  tradition  above 
quoted ;  and  also  because,  if  the  slave  be 
not  indebted  to  any  person,  such  testimony 
is  in  every  respect  m  favour  of  himself ; — or 
if,  on  the  other  hand,  he  be  indebted,  still 
the  testimony  of  the  master  is  in  some  respect 
in  favour  of  himself,  as  the  matter  remains 
in  suspense  ;  for  if  the  master  should  choose 
to  pay  the  debts,  the  testimony  would  be 
completely  relative  to  himself,  whereas  it 
would  not  be  so  in  any  degree  in  case  he 
should  permit  the  slave  to  be  sold  in  liquida- 
tion of  the  debt; — and  as  it  is  not  known 
which  mode  he  may  follow,  the  testimony  is 
therefore  considered  to  be  in  some  respect 
relative  to  himself. — It  is  to  be  observed  that 
the  evidence  of  a  master  in  favour  of  his 
Mokatib  is  not  admissible,  for  the  reason 
here  stated. 

Nor  of  one  partner  in  favour  of  another 
{relative  to  thetr  joint  concern), — The  testi- 
mony of  one  partner  in  favour  of  another, 
in  a  matter  relative  to  their  joint  property, 
is  not  admissible ;  because  it  is  in  some 
degree  in  favour  of  himself. — The  testimony, 
however,  of  partners,  in  favour  of  each 
other,  in  matters  not  relating  to  their  joint 
property,  is  admissible,  because  in  it  there  is 
no  room  for  suspicion. 

Testimony  in  favour  of  an  uncle  or  brother 
is  admittea. — Iestimony  in  favour  of  a 
brother  or  an  uncle  is  admissible,  because 
the  property  and  the  immunities  of  these 
classes  of  relations  are  separate,  and  each 
has  no  power  over  that  of  the  other. 

27ie  testimony  is  not  admissible  of  public 
mourners  or  singers.— TnjR  testimony  of 
women  that  lament  or  sing  is  not  admissible, 
because  they  are  guilty  oi  forbidden  actions, 
inasmuch  as  the  prophet  has  prohibited  these 
two  species  of  noise. — (It  is  to  be  observed 
that  this  case  alludes  to  a  woman  who 
laments  for  the  adversity  of  others,  not  for 
her  own,  and  who  hires  herself  out  for  that 
purpose.) 

Or  of  common  drunkards ;  or  of  falconers  ^ 
(Jc— The  testimony  of  a  person  who  is 
continually  intoxicated  is  inadmissible  be- 
cause of  his  commission  of  a  prohibited  act. 
— In  the  same  manner,  also,  the  testimony 
of  a  person  who  amuses  himself  with  birds, 
such  as  pigeons  or  hawks,  is  inadmissible ; 
because  such  amusement  engenders  forget- 
fulness ;  and  also  because,  in  the  practice  of 
it,  he  sees  the  nudities  of  strange  women,  he 
having  occasion  to  sit  on  the  top  of  his  house 
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to  fly  these  birds.— In  some  copies,  instead 
of  the  amusement  of  Teyoor,  or  birds,  that 
of  Tamboor,*  or  musical  instruments,  is 
written,  which  alludes  to  public  singers; 
and  the  testimony  of  a  public  singer  is  not 
admissible,  because  he  is  the  occasion  of 
assembling  a  number  of  people  to  commit  a 
prohibitea  action,  t 

Or  of  atrocious  criminals, — The  testimony 
of  a  person  who  has  committed  a  great  crime, 
such  as  induces  punishment,  is  not  admis- 
sible, because  in  consequence  of  such  crime 
he  is  unjust. 

Or  of  immodest  persons, — The  testimony 
of  a  person  who  ^roes  naked  into  the  public 
bath  is  inadmissible,  because  of  his  com- 
mitting a  prohibited  action,  in  the  exposure 
of  his  nakedness. 

Or  of  usurers  or  gamesters,— Th'E  testi- 
mony of  a  person  who  receives  usurv  is 
inadmissible ;— and  so,  also,  of  one  who  plays 
for  a  stake  at  dice  or  chess,— because  gaming 
in  that  manner  is  ranked  in  the  number  of 
great  crimes  ; — and  in  the  same  manner, 
also,  the  evidence  of  a  person  who  omits  his 
prayers,  from  an  attention  to  these  games,  is 
not  admissible. — It  is  to  be  observed,  how- 
ever, that  simple  playing  at  chess  without  a 
stake  is  not  destructive  of  credit,  since  such 
play  does  not  induce  a  want  of  integrity, 
oecause  all  our  Imams  are  not  agreed  m  its 
illegalitv,  Mtdik  and  Shafei  having  declared 
it  to  be  lawful.— It  is  recorded  in  the  Mab- 
soot,  that  the  evidence  of  an  usurer  is  in- 
admissible only  in  case  of  his  being  so  in  a 
notorious  degree;  because  mankind  often 
make  invalid  contracts ;  and  these  are,  in 
some  degree,  usurious. 

Or  of  persons  guilty  of  indecorum, — The 
evidence  of  a  person  guilty  of  base  and  low 
actions,  such  as  making  water  or  eating  his 
victuals  on  the  high  road,  is  not  admissible ; 
because  where  a  man  is  not  restrained,  by  a 
sense  of  shame,  from  such  actions  as  these, 
he  exposes  himself  to  a  suspicion  that  he 
will  not  refrain  from  falsehood. 

Or  of  free-thinkers  f  if  they  avotc  their  senti- 
ments,— The  evidence  of  a  person  who  openly 
inveighs  against  the  companions  of  the 
prophet  and  their  disciples  is  not  admissible, 
oecause  of  his  apparent  want  of  integrity.— 
It  is  otherwise,  nowever,  where  a  person 
conceals  his  sentiments  in  regard  to  them, 
because  in  such  case  the  want  of  integrity 
is  not  apparent 

The  evidence  of  the  sect  of  ffawa,  and 
other  heretics,  admissible,  but  not  that  of  the 
tribe  of  Khetabia, — The  evidence  of  the  sect 


*  In  the  Arabic  and  Persian,  the  words 
Teyoor  and  Tamboor  are  written  exactly 
similar ;  and  as  they  can  only  be  distinguished 
from  each  other  by  the  proper  position  of  the 
diacritical  points,  thev  are  therefore  very 
liable  to  be  confounded  by  the  frequent 
omission  of  these  points. 

t  Namely,  listening  to  musio. 


of  Hawa*  (that  is,  such  as  are  not  Soonii)ii 
admissible ;  excepting,  however^  the  tribe  d 
Khetabia,  whose  evidence  is  inadmissibk. 
for  reasons  that  will  be  hereafter  explained. 
— Shafei  maintains  that  the  evidence  of  m 
tribe  whatever  of  the  sect  of  Hawa  is  ad- 
missible, because  the  heterodox  tenets  tliey 
profess  argue  the  highest  degree  of  depraTity. 
— Our  doctors,  on  the  other  nand.  argue  that 
although  their  tenets  be  in  reality  wrong, 
y;et  their  adherence  to  them  implies  probity, 
since  they  have  been  led  to  embrace  thrai 
from  an  opinion  of  their  beini^  right;  and 
there  is,  moreover,  reason  to  think  that  tfaej 
will  abstain  from  falsehood,  because  it  u 
prohibited  in  every  religion.  Hence  the 
case  is  the  same  as  if  a  person  should  eat 
of  an  animal  which  had  not  been  slain 
according  to  the  prescribed  form  of  Zabbab, 
because  of  its  being  lawful  amongst  his 
sect.  It  is  otherwise  where  the  baseness 
proceeds  from  the  actions,  not  from  the 
belief. — With  respect  to  the  sect  of  Khetabia, 
it  is  to  be  observed  that  they  are  in  a  high  de- 
gree heretics ;  and  amongst  them  it  is  uiwful 
to  bear  positive  testimony  to  a  cironmstanGe 
on  the  grounds  of  another  having  sworn  it 
to  them.  Some  have  said  that  it  is  an 
incumbent  duty  upon  that  sect  to  give  evi- 
dence in  favour  of  each  other,  whence  their 
testimony  is  not  free  from  siispicion. 

Zimmees  may  testify  concerning  each  other. 
— The  testimony  of  Zimmees  wit^  respect 
to  each  other  is  admissible,  notwithstanoiDe 
they  be  of  different  religions. — ^Malik  and 
Shafei  have  said  that  their  evidence  is 
absolutely  inadmissible,  because,  as  ii^dels 
are  unjust,  f  it  is  requisite  to  be  slow  in 
believing  any  thing  they  may  advance,  God 
having  said  (in  the  Koran),  "  Whek  as 

UNJUST   PERSON  TELLS  TOU  ANT    THINO,  BE 

SLOW  IN  BELIEVING  HIM;" — whenoe  it  is 
that  the  evidence  of  an  infidel  is  not  admitted 
concerning  a  Mussulman ;  and  consequently, 
that  an  infidel  stands  (in  this  particular) 
in  the  same  predicament  with  an  apostate.^ 
The  arguments  of  our  doctors  upon  this 
point  are  twofold. — First,  it  is  related  of  the 
prophet^  that  he  permitted  and  held  lawful 
the  testimony  of  some  Christians  oonoeminff 
others  of  their  sect.-^£C0NDLT.  an  infidel 
having  power  over  himself,  ana  bis  minor 
children,  is  on  that  account  qualified  to  be 
a  witness  with  regard  to  his  own  sect ;  and 
the  depravity  which  proceeds  from  his  faith 
is  not  destructive  of  this  qualification,  be- 
cause he  is  supposed  to  abstain  from  every 
thing  prohibitea  in  his  own  religion,  and 
falsehood  is  prohibited  in  every  religion. 
It  is  otherwise  with  re8t>ect  to  an  apostate, 

^Anglice,  the  air;  a  derisive  appellation 
given  by  the  Soonis  to  the  Shiyas. — Hawa, 
also,  is  used  to  express  the  sensual  passions, 
whence  the  term  Ahil  Hawa  sigmfies  sen- 
sualists, or  epicureans. 

fArab.  Fasik;  meaning,  in  this  place, 
degenerate  or  depraved. 
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B  he  possesses  no  power,  either  over  his  owii 
person,  or  over  that  of  another;  and  it  is 
I0O  otherwise  with  respect  to  a  Zimmee  in 
elation  to  a  Mussulman,  because  a  Zimmee 
I  as  no  power  over  the  person  of  a  Mussul- 
aan. — Besides,  a  Zimmee  may  be  suspected 
»f  inventing  falsehoods  against  a  Mussulman, 
rom  the  hatred  he  bears  to  him  on  account 
»f  the  superiority  of  the  Mussulmans  over 
lim. 

Objection. — In  the  same  manner  as  there 
absists  an  enmity  between  Mussulmans  and 
^immees,  so  also  is  there  an  enmity  between 
be  followers  of  other  religions,  such  as  the 
Tews,  the  Christians,  and  the  Magians :  it 
rould  follow,  therefore,  that  amongst  these 
he  testimony  of  those  of  one  religion  cannot 
>e  admitted  with  relation  to  others  of  a 
lifierent  reli^on:  whereas  it  hath  been 
leclared  admissible. 

Reply. — Although  the  religions  of  these 
>e  different,  yet  none  of  them  being  under 
lubjeotion  to  another,  so  as  to  engender 
"eciprocal  hatred,  there  is  no  cause  to  suspect 
Jiat  they  will  invent  falsehoods  against  each 
>th**r. 

A  Moostamin  cannot  testify  concerning  a 
Zimmee ;  hut  a  Zimmee  may  testify  con- 
rerning  a  Moostamin, — The  testimony  of  an 
infidel  Moostamin  with  relation  to  a  Zimmee 
is  not  admissible,  because  he  has  no  power 
>ver  the  person  of  a  Zimmee,  as  the  latter 
is  a  fixed  resident  in  the  Mussulman  terri- 
tory. The  evidence  of  a  Zimmee,  however. 
is  admissible  with  respect  to  an  infidel 
Moostamin,  in  the  same  manner  as  the 
evidence  of  Mussulmans  with  relation  to 
them  is  valid. 

And  Moostamins  may  testify  concerning 
rack  other,  being  of  the  same  country. — The 
testimony  of  one  Moostamin  is  aomissible 
with  respect  to  another  Moostamin,  provided 
he  be  of  the  same  country.  If,  however, 
they  be  of  difierent  countries  (such  as  a 
native  of  Russia  and  of  Turkey)  their  testi- 
monies with  respect  to  each  other  are  not 
admissible  ;  because  this  difierence  precludes 
the  operation  of  their  power  over  each  other ; 
whence  it  is  that  they  cannot  inherit  of  each 
other. 

27ie  testimony  is  admissible,  of  any  one 
tchose  virtues  preponderate. — The  testimony 
of  him  whose  virtues  exceed  his  vices,  and 
who  is  not  guilty  of  great  crimes,  is  admis- 
sible, notwithstanding  he  may  occasionally 
be  guilty  of  venial  crimes. —  What  is  here 
advanced  is  an  explanation  of  the  degree  of 
integrity  to  which  regard  is  paid  in  bearing 
evidence :  and  this  explanation  is  approved  ; 
for  innocence  with  respect  to  great  crimes, 
and  a  preponderance  of  virtue  over  vice, 
must  necessarily  be  deemed  sufficient,  on  this 
principle,  that  if  any  occasional  commission 
of  smaller  crimes  were  destructive  of  testi- 
mony, the  door  of  evidence  would  be  shut, 
whilst  the  preservation  of  the  rights  of 
mankind  requires  that  it  should  be  kept 
oi>en. 

And  of  such  as  remain  uncircumcised  from 


anv  justifiable  cause, — The  testimony  of  an 
AcKuf  (that  is,  of  one  who  has  omitted 
circumcision  on  account  of  old  age,  or  for 
some  other  sufficient  reason)  is  admissible, 
because  the  omission  of  this  ceremony  is 
not  destructive  of  justice ; — excepting  wnere 
it  arises  from  a  contempt  of  religion,  or  of 
the  authority  of  the  oral  law  by  which  it  is 
enjoined,  for  in  that  case  integrity  no  longer 
remains. 

Or  of  an  eunuch, — The  testimony  of  an 
eunuch  is  admissible,  because  Omar  accepted 
the  testimony  of  Alkia,  who  was  an  eunuch ; 
and  also,  because  he  has  been  deprived  of 
one  of  his  members  by  violence,  and  there- 
fore stands  in  the  same  predicament  with 
one  who  has  been  mutilated. 

Or  of  a  bastard.  —  The  testimony  of  a 
bastara  is  valid,  because  he  is  innooent  with 
respect  to  the  immorality  of  his  parents. 
Imam  Malik  maintains  tnat  the  testimony 
of  a  bastard  is  not  to  be  admitted  with 
respect  to  whoredom,  as  it  may  naturally  be 
supposed  he  wishes  as  many  others  as  possible 
reduced  to  the  same  level  with  himself,  and 
his  testimony  in  a  matter  of  this  kind  is 
therefore  liable  to  suspicion. — Our  doctors, 
however,  argue  that  the*  present  question 
relates  merely  to  the  point  of  integrity ;  and 
if  a  bastard  be  a  just  man,  there  is  no  reason 
to  suspect  him  of  such  a  wish. 

Or  of  an  hermaphrodite, — The  testimony 
of  a  hermaphrodite  is  admissible,  because 
such  a  person  is  either  a  man  or  a  woman, 
and  the  evidence  of  both  is  admissible. 

Or  of  a  viceroy. — The  testimony  of  a 
governor  on  the  part  of  a  sultan  is  admis- 
sible, according  to  a  majority  of  the  Haneefite 
doctors,  provided  he  do  not  enforce  oppres- 
sion ;  but  if  he  act  oppressively  his  testimony 
is  not  admissible.  Some  have  said  that  in  the 
latter  case  also  his  testimony  is  admissible, 
provided  he  be  himself  a  man  of  generosity 
and  character,  and  be  not  guilty  of  boasting 
and  vain  talk;  because  it  is  m  such  case 
natural  to  suppose  that  a  regard  for  his 
reputation  will  prevent  his  asserting  a  false- 
hood ;  and  the  dignity  of  his  character  will 
deter  any  one  from  ofiering  him  a  bribe. 

Two  brothers  attesting  their  father's  ap- 
pointment of  an  executor  must  be  credited,  if 
the  executor  verify  their  testimony  ;  and  the 
same  of  the  attestation  of  two  legatees,  two 
debtors  or  creditors,  or  two  executors,  to  the 
same  effect. — Wheke  two  brothers  attest 
that  their  father  had  appointed  a  particular 
person  to  be  his  executor,  if  that  person  also 
claim  the  same,  their  testimony  is  valid, 
upon  a  favourable  construction, — but  not  if 
he  deny  the  appointment. — Analogy  would 
suggest  that  their  testimony  is  not  valid 
in  either  case  (and  a  case  where  two  lega- 
tees attest  that  the  testator  had  appointt^d 
a  particular  person  his  executor, — or  where 
two  debtors  or  creditors  of  the  deceased 
assert  the  same, — or  where  two  executors 
attest  the  junction  of  a  third  person  with 
them  in  the  executorship, — ^is  subject  to  the 
same  analogy) ;— because  their  evidence  b 
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in  some  degree  advantageous  to  the  witnesses 
themselves,  inasmuch  as  the  advantage  to 
be  derived  from  it  results  to  them  also.  The 
reason  for  a  more  favourable  construction  in 
this  particular  is  that  as  it  is  the  duty  of 
the  Kazee  to  apnoint  an  executor  where  it  is 
required,  and  wnere  the  death  of  the  person 
is  notorious,  the  evidence  in  question  is  ad- 
missible, inasmuch  as  it  exempts  the  Kazee 
from  this  trouble,  and  not  because  it  estab- 
lishes the  proof  of  anything.— It  is  therefore 
a  substitute  for  the  cast  of  a  die,  which  saves 
the  trouble  of  election. 

Objection. — Where  there  arc  two  execu- 
tors, there  is  no  occasion  for  the  Kazee's 
appointment  of  a  third,  and  therefore  the 
appointment  of  a  third,  upon  such  a  ground, 
is  unwarrantable. 

Reply. — Ihe  two  executors  having  ac- 
knowledged that  the  deceased  had  joined  a 
third  person  with  them,  the  Kazee  is  there- 
fore required  to  confirm  him,  since,  in  con- 
sequence of  such  acknowledgment  they  can- 
not act  without  him. 

It  is  to  be  observed  that  where  the  debtors 
of  the  deceased  attest  the  executorship  of  a 
particular  person,  their  evidence  is  admis- 
sible, whetner  the  death  of  the  other  be 
notorious  or  not,  because  such  evidence  is 
an  acknowledgment  afiecting  themselves; 
and  the  death  of  the  creditor  is  therefore 
established  with  respect  to  them,  because  of 
their  acknowledgment. 

Attestation  to  a  person's  appointment  of  an 
agent  is  not  to  be  credited. — If  two  brothers 
bear  testimony  that  their  absent  father  had 
appointed  Zeyd  an  agent  for  the  receipt  of 
debts  due  to  him  at  Koofa,  their  evidence  is 
inadmissible,  whether  Zeyd  claim  the  said 
agency  or  not ; — for  the  Kazee  has  no  power 
01  himself  to  appoint  an  agent  in  behalf  of 
an  absentee ;  and  the  evidence  is  not  in  this 
instance  sufficient  to  warrant  it,  since  it  is 
liable  to  suspicion. 

A  defendants  impeachment  of  the  integrity 
of  witnesses  is  not  credited^  unless  he  state 
ineir  commission  of  some  specific  crime. —^If 
a  defendant  reproach  a  witness  with  a  thing 
which  would  impeach  his  legal  integrity, 
but  which  does  not  involve  any  of  the  rights 
of  the  spiritual  or  temporal  law,  and  pro- 
duce evidence  in  support  of  his  assertion, 
the  Kazee  must  not  hear  them,  nor  pass  a 
decree  of  the  injustice  of  the  witnesses; 
because  this  injustice  is  a  thing  of  a  nature 
which  comes  not  within  the  jurisdiction  of 
the  Kazee,  inasmuch  as  it  is  not  permanent, 
being  removeable  by  repentance. — Besides, 
the  evidence  adduced  in  this  case  tends  to 
lay  open  faults :  *— now  the  concealment  of 
faults  is  incumbent,  and  the  manifestation 
of  them  prohibited :  as,  therefore,  a  witness, 
in  giving  evidence  to  this  effect,  is  himself 


•  By  faults  is  here  understood  venial  tres- 
passes, such  as  might  destroy  the  legal 
integrity  of  a  witness,  but  which  do  not 
amount  to  crimes. 


guilty  of  irregularity,  his  testimony  canwt 
be  heard;  for  the  manifestation  of  faults ii 
admitted  only  where  it  tends  to  maintak 
the  rights  oi  others :  and  that  is  only  k 
such  cases  as  fall  within  the  jurisdiction  of 
the  Kazee ; — but  the  case  in  question  is  net 
of  that  nature ;  and  therefore  the  eTidenee 
cannot  be  admitted. 

Or  adduce  evidence  to  the  plaintiff's  at* 
knowledgment  of  their  irregulariiy,  —  If, 
however,  witnesses  were  to  give  eTidesee 
that  the  plaintiff  had  himself  acknowledged 
the  irregularity  of  the  witness,  the  evidence 
would  in  that  cuse  be  valid ;  because  acknov- 
led^cnt  is  a  thing  which  falls  within  the 
jurisdiction  of  the  Kazee. 

He  is  not  aliowed  to  adduce  evidence  to 
their  being  hired  by  the  plaintiff, — Ip  a  de- 
fendant bring  witnesses  to  proTe  that  the 
plaintiff  had  hired  his  witnesses  for  ten 
airms  (for  instance),  such  evidence  most  not 
be  admitti^i ;  because,  although  it  tend  to 
prove  something  more  than  a  mere  irregn- 
larity,  yet  the  defendant  not  being  a  regular 
adversary  of  the  plaintiff  in  regard  to  this 
matter,  has  no  right  to  establish  it  by  evi- 
dence, since,  with  respect  to  this  i>oint,  hsis 
as  it  were  a  stranger. 

Unless  his  own  property  he  invoiced,— Ir^ 
however,  the  defendant  be  a  regular  adver- 
sary (as  if,  for  instance,  he  should  assert 
that  the  plaintiff  had  hired  his  witnesses  to 
give  evidence  for  ten  dirms  from  propoiy 
which  he  [the  defendant]  had  put  in  lus 
hands), — in  that  case  the  e^-idenoe  he  pro- 
duces in  support  of  his  allegation  must  be 
admitted ;  because  the  defendant  is  in  this 
instance  a  regular  adversary  of  the  plaintiff 
in  a  matter  of  property;  and  the  proof  in 
regard  to  the  property  necessarily  involves 
the  proof  of  the  reproach. — In  the  same 
manner  also,  the  evidence  adduced  by  the 
defendant  is  admitted  where  he  asserts  that 
**  he  had  compounded  with  the  witnesses  for 
a  certain  sum  of  money  that  they  should 
withhold  their  testimony  in  support  of  such 
unfounded  claim, — and  that,  having  accord- 
ingly paid  the  stipulated  sum,  lUiey  had 
nevertheless  given  their  evidence,  and  he 
therefore  prefers  a  claim  for  the  sum  paid  to 
them  ;'|— for  here  the  proof  with  respect  to 
the  claim  would  also  establish  the  proof  of 
the  reproach.  Lawyers  have  observed  that 
as  the  testimony  of  witnesses  is  admitted 
with  respect  to  any  thing  that  falls  within 
the  jurisdiction  of  the  Kazee,  it  follows  that 
if  the  defendant  bring  witnesses  to  prove 
that  the  witness  of  the  plaintiff  is  a  slave, 
or  that  he  has  been  pumshed  for  slander,  or 
that  he  is  a  drunkard,  or  a  slanderer,  or  a 
partner  of  the  plaintiff, — in  all  these  cases 
the  evidence  so  adduced  must  be  admitted. 

A  witnesses  immediate  acknowledgment  of 
mis-statement  oromission^from  apprehension^ 
does  not  destroy  his  credit. — If  a  person  give 
evidence,  and  before  moving  from  the  place, 
or,  the  Kazee  passing  a  decree  upon  it,  de- 
clare that  "  he  had  given  a  part  of  his 
evidence  under  the  influence  of  apprehen- 
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on,"  tttiU,  if  he  be  a  person  of  character,*  i  t.  claimant  is  conformable  to  the  claim,  it  is 
le  depnsed  matter  to  which  he  adheres  mast  I  sTorthf  of  credit ;  but  not  where  it  is  repug-- 
)  credited. — The  term  ap prehension, t  as  j  aant  to  it;  because,  in  matters  concemiaK 
ire  used,  implies  that  a  fault  has  been  com-  the  rights  of  the  individual,  the  priority  of 
litted,  eiUier  by  withholdiog  part  of  the  |  ihe  claim  is  requisite  to  the  admission  of 
vidence  which  it  was  incumbent  to  have  iividcQoe ;  and  this  exists  in  the  former  in- 
leotioned,  orbjrecitiniF,  from  fnrgctCulness,  !ilancc,  but  not  iu  the  latter,  since  in  Iha 
imething  that  was  false.— The  reason  of  former  the  object  of  evidence  (namely,  a 
dmitting  the  evidence,  in  this  case,  is  be-  I  Terificntion  of  the  claim)  is  answered, — 
iuae  the  appirehensioa  probably  arose  from  n-hercaa  in  the  latter  the  evidence  tends 
le  awe  excited  by  the  assemblv  of  the  u>  a  falsification  of  it,  and  it  is  therefore 
lazee ;  which  is  excused  providea  the  per-  -Jie  same  as  if  no  evidence  at  all  were  pro- 
jn  be  just,  and  that  he  rectify  hia  error  in    iuced,* 

ime.^ltis  otherwise  where  a  person  sepa-  The  tcitnesiei  mutt  perfectly  agree  in  their 
ates  from  the  assembly  of  the  Eazee,  and  te»timony, — Tbe  ooncurreuoa  of  the  wit- 
fterwardsretumsand  says,  "Ihave  omitted  lesses,  in  words  and  meaning,  is  requisite, 
■art  of  my  evidence  from  apprehension  ; "  iccordinK  to  Haucefa. — If,  therefore,  one 
or  in  thnt  case  his  evidence  would  not  be  witness  oear  testimony  to  one  thousand 
jimitted  i  because  there  is  reason  to  suspect  I  dirms  bein)f  due,  and  the  other  to  two  thou- 
.  ooUusiun  with  the  plaintilf,  whioh  requires  '  iand,  no  credit  is  to  be  given  to  either. — The 
hat  caution  bo  used  ;  and  also,  because  al-  |  two  disciples  are  of  opinion  that  the  evidence 
bough  any  addition  or  diminution,  after  the  lb  to  be  credited  to  the  amount  of  one  thou- 
lelivery  of  the  evidence,  be  accepted,  and  rand  dirms :  and  a  similar  disai^reement  dso 
dther  added  to,  or  deducted  from,  the  ori)ti-  subsists  in  a  case  where  one  witness  attests 
lal  evidence,  provided  they  be  made  in  the  '  one  divorce,  and  the  other  two  or  three 
lame  meetinif,  still  this  is  not  allowed  in  |  divorces. — The  arguments  of  the  two  dis- 
use of  their  being  made  at  a  different  ciples  are  that  the  witnesses  agree  in  the 
neeting.  The  same  rule  also  holds  with  .  smallest  amount  (such  as  in  one  thousand 
regard  to  the  mistakes  of  a  witness  in  ex-  i  dirms,  or  in  one  divorce) ;  and  one  of  them, 
plainin?  the  boundaries  of  a  house  ;^as  if  besides  his  agreement  in  this  amount,  attests 
lie  should  say  (for  instance^  the  east  instead  j  an  additional  quantity. — Their  evidence, 
if  the  west ;  or  in  explaining  genealogy,  as  therefore,  must  be  admitted  in  the  degree 
if  he  should  say  (for  instance)  "  Mohammed,  '  in  which  they  concur  ;  and  the  testimony  of 
the  son  of  Ahhid,"  instead  of  "  the  son  of  one,  so  far  as  it  relates  to  the  excess  only. 
Alee."— It  is  to  be  observed  that  the  expo-  must  be  rejected. — The  reasoning  of  Haneeia 
sition  of  the  law,  in  this  case,  applies  only  is  that  the  witnesses  differ  in  words,  and 
to  the  addition,  by  the  witness,  of  some  cir.  consequently  in  meaning,  since  meaning  is 
cumstance  which  may  be  in  its  nature  doubt-  extracted  from  words.  Thus  two  thousand 
ful ;  forif  it  should  be  in  no  reapi^ot doubtful,  (for  instance)  can  never  be  construed  to  mean 
thenhemay  atany  timcafti'rwards,  whuther  one  thousand,  as  the  terms  ore  esBwntially 
it  the  same  meeting  or  not,  lawfully  add  it  to  diffcrent.^In  the  case  in  Question,  therefore, 
his  evidence. — Thus  if  a  witness  omit  tht  the  one  thousand,  and  the  two  thousand, 
use  of  the  word  Shahadit,  or  the  like,  ana  reapeclively,  are  attestedby  only  one  witness; 
iflerwards  declare  this  omission,  it  is  in  thai  ana  the  case  is  consequently  the  same  as  if 
:ase  admitted,  whetht^r  it  be  at  the  same  their  testimony  had  related  to  different 
meeting  or  not, — provided  he  be  a  just  man.  'articles,  — as  if  one  were  to  attest  dirms  and 
—  It  has  been  related,  as  an  opinion  of  the  other  deenars,  for  instance. 
Haoeefa  and  Aboo    Yoosaf,  that  whatever,      TTie  wilnes 

iddilJon  or  diminution  a  witness  may  make    est  amount  ii   .     ..     .     „  .  „ _.  . 

ifter  the  delivery  of  his  evidence,  shall  in  and  meaning. — If  apersonclaim  adebtof  on. 
;very  case  be  admitted,  although  it  be  at  a  thousand  five  hundred  dirms,  and  one  of  bis 
lifferent  meeting, — provided  the  witness  b,:  witnesses  bear  testimony  to  one  thousand, 
in.  But  the  first  doctrine  is  the  mast  '  and  the  other  to  one  thousand  five  hundred. 


lutbentic,  and  decrees  pass  accordingly. 


CHAPTER  in. 


"w: 


I  that  case  the  testimony  must  be  ci 

le  amount  of  one  thousand  dirms  ^f  for  the 


*  To  exemplify  this  case,— suppose  apera 


therightoFproper  _ 

the  pica  of  his  having  purchased  it , 

bis  witness  attest  the  right  of  pra[»erty  from 
its  having  been  given  to  him; — in  that  case 
the  evidence  so  given  would  be  rejected. 
EBB  the  evidence  adduced  by  |     t  The  difference  between  this  and  the  pre- 

ceding  case  turns  entirely  on  the   terms  in 

I  whioh  the  testimony  is  delivered ;  for  in  the 
*  Arab.  Adil :  literally,  a  just  person  (in  case  here  considered  the  witness,  in  mention, 
ippoeition  to  Fasik).  ing  one  thousand  five  hundred,  mentions  the 

t  Arab.  Tawahaai.  jtenn  one  thousand,  which  so  far  coiocidea 
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witnesses  concur  in  that  amount,  both  in  is  entitled  only  to  five  bmidred  dirnu,  bt- 
words  and    meaniD^,   aa    one    thnitiand    i» 'caugetheBUmof  thet«Bttmonf  of  the  witDM 

mcnlioned  by  both,  and  five  liuiiiin-d  i»  an  who  attests  the  payment  ot  live  faaiidRj 
additional  part  of  the  speeoli,  n-liiili  ailiU  I  dirma  is,  that  the  debt  in  fact  amonnta  otdj 
ibree  to  the  former  part,  matciid  .f  il.  sItov-  to  five  hundred.  The  above  exphuutioii, 
ins  it. — Analogous  to  this  is  oru'  divuri'i'  and    however,  is  a  full  refutation  of  this  opinin. 


...I  half;   or  ono  hundred 

dirma  and  one  hundred  and  fifty  dirms  ;  that 
ia  to  say,  in  both  these  casea  the  evidence  is 
admitted  in  the  least  degree,  namely,  in  the 
degree  of  one  divoroc.  nod  to  the  ainaunt  of 
one  hundred  dirms. — It  would  be  otherwise 
if  one  witncaa  should  attest  ten  dirms,  and 
tiie  othiT  fifteen  ;  because  this  is  similar  to 
the  attestation  of  one  thousand  and  two 
thousand,  the  effect  of  which  tias  been  before 

eviilenft  of  a   tcilnttt  irho   altesis  a 
urn  than  the  claim  amunnUl'i  ie  null. 
J  where  one  witnc 

"    "         "  .nisan.l 


observed  that  when  the  i. 

is  informed  of  any  partial  discharge  of  Qu 
debt   (as  in  the  case,  far  inatanoe,  of  ttv* 


bear  testimony  to  the  debt  of  one  thotuaod 
until  the  crcoitor  make  an  acknowledgnient 
of  the  receipt  of  live  hundred ;  for  otherwise 
he  would  be  considered  aa  aiding' the  iiyaitiM 
of  the  creditor.  In  the  Jama  Sagbeer  iti* 
related,  that  if  two  persons  att«at  a  debt  of 
one  thousand  dirms  due  by  Omar  to  Zeyd, 
and  one  of  them  afterwards  bear  testimony 
t«  Omar  havin?  paid  &ve  hundred  oif  it,  and 
the  claimant  deny  the  same, — in  that  cast 
their  evidence  of  the  debt,  in  which  tJier 
-sly  I  both  agree,  must  be  credited ;  and  the  aiii^ 
'-  testimony  of  one,  with  renJd  to  the  pay- 
ment, must  be  rejected.  Taharee  reports  it 
as  an  opinion  of  our  docb)rB,  tj^t  the  evi- 
dence  to  the  debt  is  not  to  be  credited  (and 
Ziffer  haa  adopted  this  opinion)  :  becanat 
the  claimant  contradicts  the  testimony  of  tba 
payment.  To  this,  however,  it  ia  annrered, 
that  although  the  claimant  do  oontfadiet 
this  latter  testimony,  yet  be  does  not  con- 
tradict the  tir^t  evidence,  which  ia  eatabliahed 
in  its  validity  by  the  concurrence  of  two. 

The  eeidence  of  xeiineitet  who  agree  icilk 
retpect  to  fact  and  time,  but  diffn-  »itk  rt- 
spect  to  place,  must  be  rejected. — If  two  Jftt- 


thousand  dirms,  and  the  other  oiiti 
five  hundred,   and  the   claim^mt 
deolarcs  that  only  one  tbousanil  dij 
to  him,  the  testimony  for  one  ilL.iii--:iiid  live 
hundred  is  nnll,   as  being  fnKltivd  bj-  thf 
claimant.*     The  effect  is  also  ih.-  sumt-  wliiiri' 
the  claimant  alU'gcs one  thousiiud  dirms.  iind 
one  of  the  witnesses  attests   ,mv  tluuis:inil, 
and  the  other  one  thousand  live  hiiriirod  ; 
for  here  also  the  claimant  folEjiHt's  tlie  testi- 
mony of  one  of  his  witneasei,  inasmuch   aa 
his  claim  is  difliirent  from  it.     A  conformity, 
therefore,  between  the  claim  and  the  evidence 
ia  indispensablv  necessory :  anti  hence,  if  the 
claimant  should   say,   "my  niipiutil   claim 

was  one  thousand  five  hundred  dirmi,  hut  I    ,   .     .,..._,. ._  .  _, _.  , 

received  five  hundred,"  or  "I  pxttiiipt-d  llii    sons  bear  testimony  that  a   certain   , 

debtor  from  five  hundred ;"  in  Hint  cii^c  .ludi  ^  had  killed  Zeyd,  on  the  festival  of  the  nori- 
of  the  above-mentioned  testimonies   ivould   fioe,  at  Mecca ;  and  two  others  bear  teatimony 
■      "   "  .v...k...;j had  killed  Zeyd,    -  - 


be  credited,  because  of  their  oonformit  y  with 
the  claim. 

JJeidtnee  to  a  debt  it  not  aiiwilleil  A,y  a 
tubsfqiient  declaration  of  part  if  the  iifbt 
having  been  diieharged.—lr  t«a  persons  give 
evidence  to  a  debt  of  one  thousand  dirjus, 
and  one  of  thorn  afterwards  declare  that  the 
debtor  had  paid  five  hundred  dirms  of  it, 
atiU  the  evidence  of  one  thimsand  dirms 
being  due  must  be  credited,  and  th:it  <if  thit 
five  hundred  having  been  pai'i  mii-t  hi'  rr- 
jected.     The  reason  of  this '"     '    ■  '    -' 


that  the  said  pers . _, 

same  day,  at  Koofa ;  in  such  cose,  if  all  theaa 
witnesses  be  asGembled  at  the  same  time,  in 
the  presence  of  the  Kazee,  the  whole  of  theit 
testimonies  must  be  rejected  j  because,  of  the 
CTidence  of  the  two  parties,  it  is  Qndoubtedl; 
certain  that  that  of  one  of  Uiem  miut  be 
false,  and  there  ia  no  criterion  to  ascertain 
to  which  the  preference  belongs. — If,  on  the 
contrary,  the  evidence  of  one  of  these  parttea 
precede  that  of  the  other,  and  the  Kuee  in 
consequence  pass  sentence,  and  afterward 
two  others  exhibit  evidence  of  a  difi^nt 
nature,  in  that  case  the  Kazee  BLnst  not 
payment  of  five  hundred  dirnx  ;  and  as  two  I  admit  the  evidence  of  the  latter,  beoanae  the 
witnesses  are  requiait^  to  establish  proof,  the  first  evidence,  in  virtue  of  the  issue  of  the 
testimony  in  the  first  instance  ia  therefore  decree  consequent  upon  it,  acqoina  a  inpe- 
adraittedaa  proof ;  and  the  additional  deck-  riority  over  the  latter,  which  prevents  its 
ration  (of  one  thousand  dirma  having  been  annulment. 

paid)  is  rejected. — it  is  related  as  an  iniinion       Evidence  to  the  theft  of  an  animal  u  not 

of  Aboo  'iooaaf  that  in  this  case  the  elaimaat' annulled  by  a  difference  Mieeett  the  m^ntuet 

with  reepect  to  the  colour,  bat  it  ii  to  by  a 

difference  with  respect  to  the  tex. — If  two 

with  the  testimony  of  theother  witn^Bscs  ;— Ipersons  attest  the  theft  of  a  cow,  but  differ 

whereas,  in  the  former  instance,  the  viitTH-m-s   in  regard  to  the  colour  of  it,  their  evidence 

coincide  only  in  the  term  thuusiiiid,  wlii.li  i.s  is  nevertheless  valid,  and  the  hand  of  the 

not  jHrfectly  definite.  thief  must  in  oonsequenoe  be  cut  off.     If,  on 

•  Consequently  the   clairasnt   must   iim-'the  contrary,  one  of  the  witnesses  declare 

dnoe  another  witness,  as  two  are  riiquired  to  ,  the  animal  to  be  a  cow,  and  the  other  allege 

establish  his  claim.  I  that  it  is  a  bull,  their  cridenDc,  in  snoh  case. 


eeree  in  the  di'bt  o^  one 

.  whereas  one  witness  only 

;nt  of  five  hundred  dirms  ;  and  aj 
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not  admissible,  and  the  hand  of  the  thief 
ist  not  be  cut  oflT.— This  is  the  doctrine  of 
meefa  — The  two  disciples^  maintain  that 
i  thief  is  not  to  suffer  mutilation  in  either 
le.  Some  have  said  that  this  disagreement 
)ceeds  on  the  supposition  of  the  attested 
ours  bein^  in  some  degree  similar,  such  as 
L  and  black,  and  not  where  they  differ 
npletely,  such  as  black  and  white.  Others 
i.in  have  said  that  it  subsists  in  all  cases 
lere  the  witnesses  differ  with  respect  to  the 
our.    The  reasoning  of  the  two  disciples 

that  the  theft  of  a  black  cow  is  different 
m  that  of  a  white  cow ;  in  other  words, 
ij  are  two  distinct  animals ;  and  hence  the 
e  quantity  of  evidence  (namely,  that  of 
o  witnesses)  does  not  appear  with  respect 
either  allegation  of  thett. — It  is  therefore 
i  same  as  if  two  persons  were  to  testify 
it  a  certain  person  had  usurped  the  cow  of 
3I1  a  person,  but  to  disagree  with  respect 
the  colour  of  the  cow ; — in  which  case  the 
idence  of  both  would  be  rejected ;  uid  so 
io  in  the  present  instance,  a  fortiori,  bo- 
use the  penalty  annexed  to  theft  (namely, 
iputation)  is  of  a  most  f^ievous  nature, 
mce  a  difference  of  the  witnesses  with  re- 
ect  to  the  colour  is  the  same  as  a  difference 
th  respect  to  the  gender. — The  argument 

Haneefa  is,  that  in  a  case  of  difference 
tween  the  witnesses  concerning  the  colour 

the  animal,  it  is  possible  to  reconcile  the 
ntradiction  by  supposing  the  witnesses  to 
ve  viewed  the  cow  from  a  distance,  and 

the  night-time,  since  thefts  are  most 
mmonly  perpetrated  at  that  season ; — and 
lours  are  of  a  deceptions  nature: — cattle, 
jreover,  are  often  pye-balled;  and  it  is 
ere  fore  possible  that  the  cow  may  be  black 
.  one  side,  which  was  seen  by  one  of  the 
tnesses,  and  white  on  the  other  side,  which 
IS  seen  by  the  other  witness. — It  is  other- 
.se  in  a  case  of  usurpation,  since  that  most 
mmonly  happens  in  the  day-time,  and 
nsequently  tne  fact  is  most  nrobably  seen 

the  light,  and  near  at  hand.  It  is  also 
herwise  with  respect  to  the  sex  of  the 
limal,  since  two  sexes  cannot  unite  in  the 
me  creature.  Besides,  a  knowledge  of  the 
X  requires  a  close  inspection,  and  hence  the 
se  does  not  admit  of  uncertainty. 
Evidence  to  prove  a  contract  ts  annulled 
f  any  difference  with  respect  to  the  terms  of 
e  contract, — If  one  person  attest  that  Zeyd 
id  purchased  a  slave  for  ono  thousand 
rms,  and  another  that  he  had  purchased 
e  said  slave  for  fifteen  hundred  dirms,  in 
.at  case  the  evidence  of  both  is  null ;  be- 
,use  the  object  of  the  evidence  is  to  estab- 
jh  a  cause  of  property,  namehr,  the  con- 
act  of  sale  ;  but  the  mention  of  two  prices 
icessarily  implies  the  existence  of  two  con- 
acts;  and  the  proof  of  either  of  these  is 
ifective,  as  there  is  only  one  witness  to 
ch.    This  case  proceeds  on  the  supposition 

the  buyer  being  the  plaintiff;  but  the 
feet  is  the  same  in  case  01  the  claim  having 
•en  made  by  the  seller  ;~and  it  matters 
»t  whether,  of  the  two  suins  attt&ted,  the 


plaintiff  claim  the  largest  or  the  smallest ; 
because  the  proof  is  defective  on  either  sup- 
position, for  the  reason  already  explained. — 
The  same  rule  also  holds  with  respect  to  a 
contract  of  Kitabat;  that  is,  where  a  Mokatib 
and  his  master  disagree  with  respect  to  the 
amount  of  the  ransom  or  consideration  of 
Kitabat,  and  the  two  witnesses  likewise  dis- 
agree in  their  testimony,  the  evidence,  in 
such  case,  is  null,  since  the  object  of  it 
(namely,  the  establishment  of  the  contract  of 
Kitabat)  is  defective,  for  the  reasons  already 
explained ; — and  this,  whether  the  master  or 
the  slave  be  the  plaintiff.  It  is  also  the 
same  with  respect  to  Khoola,  manumission 
for  a  compensation,  and  composition  for  wil- 
ful murder,  provided  the  claim  be  preferred 
by  the  wife,  the  slave,  or  the  murderer ; — 
because  in  all  these  cases  the  object  of  the 
evidence  is  the  same  (namely,  the  establish- 
ment of  the  existence  of  a  contract),  and  is 
defeated  by  any  disagreement  of  the  wit- 
nesses.— But  if,  in  any  of  these  cases,  the 
clairn  be  preferred  by  the  opposite  party,  it 
then  becomes  equivalent  to  a  case  of  debt, 
and  the  law  takes  place  accordingly.— Thus, 
if  the  claim  be  for  one  thousand  five  hundred 
dirms,  and  one  of  the  witnesses  declare  it  to 
be  one  thousand,  and  the  other  one  thousand 
five  hundred,  in  that  case,  according  to  all 
our  doctors,  a  decree  must  be  given  for  one 
thousand  dirms. — If,  on  the  contrary,  the 
claim  be  for  two  thousand  dirms,  and  one 
witness  attest  to  one  thousand,  and  the  other 
two  thousand,  in  that  case  nothing  can  be 
decreed,  according  to  Haneefa;  whereas, 
according  to  the  two  disciples,  one  thousand 
must  be  decreed. — The  principle  on  which 
these  cases  resemble  debt  is,  that  the  pardon 
for  murder,  the  freedom  of  a  slave,  or  the 
divorce  of  a  wife^  is  established  by  the 
acknowledgement  01  the  person  to  whom  each 
of  these  rights  appertain. — Hence,  in  such 
case,  his  claim  of  debt  only  remains,  and 
there  is  no  occasion  for  the  proof  of  the  con- 
tract.— In  the  case  of  a  pledge,  if  one  witness 
attest  that  it  was  pawned  for  one  thousand 
dirms,  and  the  other  that  it  was  pawned  for 
one  thousand  five  hundred,  and  the  claim  be 
preferred  by  the  pawner,  the  evidence  is  in 
that  case  inadmissible ;  because  the  pawner 
has  no  advantage  in  preferring  such  a  claim, 
since  he  cannot  resume  his  pawn  until  he 
pay  the  debt  opposed  to  it. — His  claim, 
therefore,  is  not  regarded ;  and  such  being  the 
case,  the  evidence  he  adduces  is,  as  it  were, 
evidence  without  a  claim;  and  evidence 
without  a  claim  is  inadmissible. — If,  on  the 
contrary,  the  claim  be  preferred  by  the 
pawuholder,  it  is  the  same  as  a  claim  for 
debt. — In  a  case  of  hire,  if  one  witness  tes- 
tify to  one  thousand  dirms,  and  the  other  to 
one  thousand  five  hundred,  then,  provided 
this  difference  happen  at  the  beginning  of 
the  term  of  hire,  it  is  analogous  to  a  similar 
difference  concerning  a  sale  ;  but  if  it  hap- 
pen after  the  expiration  of  the  term,  and 
the  claim  be  preferred  by  the  hirer,  ii  is  a 
claim  of  debt. 
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Except  it  regard  a  tcmnaiCs  dower ^  when 
she  is  entitled  to  the  smallest  sum  testified, — 
In  a  case  of  marriage,  if  one  of  two  witnesses 
testify  to  a  dower  of  one  thousand  dirma,  and 
the  other  to  a  dower  of  fifteen  hundred,  the 
dower  is  established  in  the  amount  of  one 
thousand  dir^ns,  according  to  Ilaneefa, 
whether  the  claim  be  preferred  by  the 
husband  or  wife,  and  whether  it  be  for  the 
smallest  or  greatest  of  the  attested  sums. 
This  is  according  to  a  favourable  construc- 
tion. The  two  disciples,  arguing  from  ana- 
logy, maintain  that  the  evidence  is  totally 
inadmissible. — (It,  is  however,  recorded  in 
the  Amalee,  that  the  opinion  of  Aboo  Yoosaf, 
in  this  instance,  accords  with  that  of 
Haneefa.) — The  reasoninj?  of  the  two  dis- 
ciples, in  support  of  their  opinion,  is  that 
the  disagreement  of  the  witnesses  with  re- 
gard to  tne  amount  of  the  portion  is  in  fact 
a  disagreement  with  regard  to  the  marriage 
contract,  since  the  object  of  both  is  tne 
establishment  of  a  cause,  namely,  the  said 
contract ; — the  disagreement  in  this  instance, 
therefore,  is  analogous  to  a  similar  disagree- 
ment with  regard  to  sale.— The  reason  for  a 
more  favourable  construction  of  the  law  in 
this  particular,  as. adopted  by  Haneefa,  is 
that  property,  in  the  case  of  marriaj^e,  is 
merely  a  subordinate  point,  the  original 
object  of  it  being  to  legalize  generation,  to 
unite  the  sexes,  and  to  endow  the  man  with 
a  right  in  the  woman's  person.  Now  as 
there  is  no  difference  whatever  upon  these 
points,  they  are  accordingly  established  in 
the  first  instance  ;  and  if  any  disagreement 
then  occur  concerning  the  subordinate  or 
dependant  ptoint,  the  smallest  sum  attested 
is  decreed,  since  to  that  amount  both  wit- 
nesses ap^ee. — What  is  here  advanced,  that 
the  case  is  the  same  "whether  the  claim  be 
for  the  smallest  or  for  the  greatest  attested 
sum,**  is  approved. — Some  of  the  learned 
have  said,  that  the  difference  of  opinion 
between  Haneefa  and  the  two  disciples  pro- 
ceeds only  on  the  supposition  of  the  claim 
having  been  preferred  bv  the  woman:  for 
that,  in  case  oi  the  claim  being  made  by  the 
husband,  they  are  all  agreed  in  regard  to  the 
inadmissibility  of  the  evidence;  since  his 
object  can  only  be  the  establishment  of  the 
contract,  whilst  the  object  of  the  woman  is 
the  property. — Others  again  have  said  that 
this  difference  of  opinion  obtains  in  cither 
case;  and  this  is  approved. 


CHAPTER  IV. 

OP  EVIDENCE  RELATIVE  TO  INHERITANCE. 

Evidence  must  he  adduced  to  prove  the 
death  of  the  inheritee  and  the  right  of  the 
heirs f  before  inheritance  can  take  effect. — 
It  is  a  rule,  that  if  an  inheritee^s  right 
of  property  in  any  thing  be  proven,  stifl  a 

•  Meaning,  the  person  from  whom  inheri- 
tance is  derived.    The  translator  is  aware 


decree  cannot  pass  in  fayour  of  the  hdn, 
until  proof  be  adduced  of  the  deaih  of  the 
inhentee,  and  of  their  right  of  heritate.— 
This  rule  obtains  with  Haneefa  and  Monui- 
med.  Aboo  Yoosaf  maintains  that  the  thio]; 
must  be  immediately  decreed  to  the  heir: 
for  he  alleges  that  the  property  of  thehdr 
is,  in  fact,  the  property  of  the  inheritee,  ud 
consequently  tnat  evidence  to  the  inheritee'i 
ri^ht  of  property  in  an:^  thin?  is,  in  fiii^ 
evidence  to  nis  heir's  right  of  property  in 
that  thing. — Haneefa  and  Mohammed,  on 
the  contrary,  allege  that  the  ri^ht  of  the 
heir  is  inchoate  and  extant  de  noyo,  with 
respect  to  all  the  rules  to  whioh  the  inherited 
property  is  subject  (whence  it  is  that  a 
course  of  abstinence  is  enjoined  npon  t& 
heir,  with  regard  to  an  inherited  femile 
slave, — and  likewise,  that  whateyer  a  poor 
inheritee  may  have  received  by  way  of 
charity  is  lawful  to  his  rich  heir)  ;  and  the 
right  of  an  heir  being  inchoate  and  extant 
de  novo,  it  is  indispensable,  in  such  ease, 
that  the  witnesses  Dear  testimony  to  the 
shifting  of  the  right  from  the  inheritee  to 
the  heir,— in  other  words,  that  they  attest 
the  inheritee  to  have  died,  and  to  haye  left 
the  article  in  question  as  an  inheritanoe  to 
his  heirs. 

It  siifflces  that  the  witnesses  attest  either 
the  property  or  possession  of  the  inheritee  at 
the  time  of  his  decease, — Thet  deem  it 
sufficient,  however,  in  order  to  proye  the 
shifting  of  the  right  of  property,  that  the 
witnesses  attest  that  '*  the  thinjg  in  question 
was  the  property  of  the  inheritee  at  the 
period  of  nis  death  ;**  for  then  the  shifting 
is  established  from  necessity ; — and  in  the 
same  manner,  it  suffices  if  they  attest  that 
I* it  was  in  the  keeping  and  possession  of  the 
inheritee  at  the  time  of  his  death;"  for 
although  the  possession  of  an  article  may 
have  been  in  virtue  of  a  deposit,  or  of  usur- 
pation, yet  the  possession  at  death,  in  either 
case,  is  m  fact  a  possession  in  virtue  of  the 
right,  because  of  the  obligation  of  responsi- 
bility which  then  takes  place  : — in  a  case  of 
usurpation  evidently ;  and  also  in  a  case  of 
deposit,*  because  of  the  death  of  the  trustee 
yvithout  any  explanation; — in  other  words, 
if  a  trustee  should  die,  without  explaining 
that  a  pulicular  thing  in  his  possession  is 
the  deposit  of  a  particular  person,  it  ooca- 


thatthis  term  is  not  sanctioned  by  authority. 
Ancestor  being  the  phrase  generally  used  in 
our  law-books. — The  nature  of  the  Mussd- 
men  laws  of  inheritance,  however,  renders 
it  necessary  to  adopt  some  term  of  more 
general  import,  since,  according  to  these, 
inheritance  may  either  ascend  or  descend.— 
The  translator,  tlierefore,  has  adopted  this 
term,  both  in  order  to  avoid  the  inconve- 
nience of  a  perpetual  pariphrasis,  and  also 
because  it  literally  expresses  the  sense  of 
the  Arabic  term  Mawris,  signifying  "in- 
herited from." 
*  See  Deposits. 
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Bions  responsibility,  because  the  trustee,  in 
dyin^  without  explaining  the  case,  was  most 
oertainly  ffuilty  of  a  want  of  care  of  the  de- 
posit ;  and  a  want  of  care  of  a  deposit  is  a 
transgression  with  respect  to  the  deposit, 
which  induces  responsibility.  —  Evidence, 
therefore,  of  a  thing  being  in  the  possession 
of  a  certain  person  at  his  death,  is  equiva- 
lent to  evidence  of  its  being  his  property. 

^  An  heir  may  recover  an  article  in  posses- 
Mian  of  another  by  proving  it  to  have  been 
the  property  of  nis  inheritee,  or  a  loan  or 
deposit  from  him, — Having  thus  explained 
the  tenets  of  each  of  our  doctors  upon  this 
rabject,  it  follows  that  if  witnesses  were  to 

S've  evidence  that  a  particular  house  was  in 
e  possession  of  a  certain  man  at  his  death, 
the  evidence  so  given  must  be  admitted 
with  respect  to  the  claimant  being  the  heir 
of  the  deceased.  In  the  same  manner  also, 
the  testimony  of  witnesses  must  be  admitted, 
^rhere  a  person  adduces  evidence  to  prove 
that  a  particular  house,  in  the  possession  of 
a  certain  person,  was  the  property  of  his 
father,  and  that  his  father  had  lent  it,  or 
had  delivered  it  in  deposit  to  the  person  then 
pojMcssing  it.  In  this  case,  therefore,  the 
■aid  person  is  entitled  to  take  the  house 
firom  the  present  occupier,  without  being  re- 

goired  to  prove,  by  witnesses,  that  his  father 
ad  died,  and  tnat  the  said  house  had  been 
left  to  him  in  inheritance. — This,  according 
to  the  tenets  of  Aboo  Yoosaf,  is  evident : — 
and  so  also  according  to  the  tenets  of 
Haneefa  and  Mohammed;  because,  in  the 
case  in  question,  it  has  been  shown,  by 
the  testimony  of  witnessesj  that  the  father 
was  in  possession  at  the  time  of  his  death, 
inasmucn  as  the  possession  of  a  borrower 
or  trustee  is  equivalent  to  his  own  pos- 
session ;  and  on  this  account  there  is  no 
necessity  for  proving  the  shifting  of  the 
property  to  the  heir,  since  that  is  a  conse- 
quence of  the  proof  of  the  possession,  as  has 
been  already  explained. — It  is  to  be  observed 
that*  the  law  is  tne  same  where,  under  these 
circumstances,  the  claimant  asserts  the  pos- 
session of  the  other  to  have  been  in  virtue 
of  a  lease ;  because  the  possession  of  a  lessee 
is  equivalent  to  the  possession  of  the  lessor. 

Ine  right  to  an  article  is  not  established  by 
evidence  to  the  former  possession  of  it. — If 
a  person  claim  a  right  of  property  to  a  house 
in  the  possession  of  another,  and  the  testi- 
mony of  the  witnesses  produced  by  him 
should  run  in  this  manner,  "  we  testify  that 
the  said  house  was  in  the  possession  of  the 
claimant  one  month  ag^,*'|— such  evidence 
most  not  be  admitted. — Tnis  is  the  doctrine 
of  the  Zahir  Kawayet.  It  is  related  as  an  opi- 
nion of  Aboo  Yoosaf,  that  the  evidence,  in  this 
case,  is  admissible  ;  because  possession  is  an 
object  in  the  same  manner  as  property  ;  and 
as  the  testimony  of  the  witnesses  would 
have  been  accepted,  in  case  they  had  said 
that  the  house  in  question  was  the  property 
of  the  claimant  one  month  ago,  it  follows 
that  it  must  be  admitted  in  this  case  also. 
—Besides,  if  the  witnesses  had  deposed  that 


the  other  had  taken  the  house  from  the  hands 
or  possession  of  the  claimant,  their  evidence 
would  have  been  admitted,  and  the  claimant 
would,  in  consequence,  have  been  put  in 
possession  of  the  house.    The  doctrine  of 
the  Zahir  Kawayet,  in  this  particular,  has 
been  adopted  by  Haneefa  an<L Mohammed : 
and  the  arguments  in  support  of  it  are  two- 
fold.—First,  the  seisin  ot  the  present  pos- 
sessor is  actually  seen  with  the  eye ;  whereas 
that  of  the  claimant,  which  formerly  existed, 
is  only  heard  from  the  tongue  oi  the  wit- 
nesses ;    and  knowledge  from  hearsay  can 
never  be  put  in  competition  with  that  from 
actual  sight.— Secondlt,  the  evidence,  in 
this  case,  relates  to  a  matter  of  uncertainty ; 
since  the  former  seisin  of  the  claimant,  not 
being   definitely   known,  admits   of  three 
suppositions,  as  it   may   have   existed   in 
virtue  either  of  right  of  property,  of  de- 
posit,   or   of  usurpation;    ana   wnere   the 
point  is  of  so  uncertain  a  nature,  it  is  im- 
possible to  pass  a  decree  upon  the  possession. 
It  is  otherwise  where  the  witnesses  attest  the 
right  of  property,  as   that  admits  not  of 
various  suppositions ; — or,  where  t^ey  attest 
that  the  nouse  had  been  taken   from  the 
claimant ;  because  this  is  a  matter  of  cer- 
tainty, of  which  the  law  is  known,  namely, 
the  obligation  of  restitution,  or  of  replacing 
the  thing,  as  it  formerly  stood,  in  the  pos- 
session of  the  claimant. 

Unless  the  defendant  acknowledge  such 
former  possession, — If  the  possessor  of  the 
house  should  himself  acknowledge  the  for- 
mer possession  of  the  claimant,  in  that  case 
a  decree  must  pass  for  restoring  the  claimant 
to  his  possession ;  for  the  uncertainty  with 
regard  to  the  subject  of  an  acknowledgment 
is  no  bar  to  the  validity  of  the  acknowledg- 
ment itself. 

Or  two  witnesses  attest  his  hating  made 
such  acknowledgtnent. — If  two  persons  attest 
the  acknowledgment  of  the  defendant,  that 
**  the  thing  in  his  possession  had  formerly 
been  in  the  possession  of  the  claimant."  the 
article  in  question  must  in  that  case  oe  re- 
stored to  the  claimant ;  because,  although  the 
subject  of  the  acknowledgment  be  a  matter 
involved  in  uncertainty,  yet  the  evidence 
here  relates,  not  to  it,  but  to  the  acknow- 
ledgment itself,  which  is  a  matter  of  cer- 
tainty ; — and  the  uncertainty  in  the  subject  of 
it  is  no  bar  to  the  decree  of  the  Kazee.  since 
he  may  afterwards  desire  the  acknowledger 
to  explain  the  nature  of  the  uncertainty. 


CHAPTER  V. 

OF  THE  ATTESTATION    OF    EVXDENCE. 

Attestation  of  evidence  is  admitted  in  all 
matters  not  liable  to  be  affected  by  doubt. — 
An  attestation  of  evidence  is  admissible  in 
all  such  rights  as  do  not  drop  in  consequence 
of  a  doubt ;  because  there  is  a  necessity  for 
this,  since  it  may  happen  that  a  witness, 
from  various  causes  (such  as  sickness),  may 
not  be  able  to  er^ve  his  evidence  in  person ; 
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whcnco,  it'  an  attestation  of  his  evidenoe 
were  not  admissible,  the  riijhts  of  mankind 
would  often  be  destroyed.  TbtTO  is,  how- 
ever, a  decree  of  doubt  attendinir  it;  be- 
cause the  second  iry  witness,  in  such  case,  is 
merely  a  substitute*  for  the  primary  witness  ; 
— and  if  th»'r«'  b«j  many  f^rad.itions  between 
him  anil  th"  prim  irv,  the  suspicion  of  false- 
hood becom«'s  still  stronj^er.— There  is,  more- 
over, a  possibility  of  avoiding^  this  expe- 
dient, bv  desiring  the  party  to  produce, 
indepen(lcnt  of  the  witness  whose  attendance 
is  impracticable,  some  other  who  is  also 
a  primary  witness. — An  attestation  of  evi- 
dence, theref«»re,  is  never  admitted  where  it 
t<.mds  to  establish  a  matter  which  is  repelled 


evidence  to  the  8<»condary,  in  the  Bane 
manner  as  he  would  have  done  in  the  u- 
semblv  of  the  K:Lzee,  in  order  that  be  [tht 
secondary]  may  report  the  same  literallv,  it 
that  assembly. — It  is  to  be  observed,  how- 
ever, that  if  the  principal  should  not  mnh 
tion  that  "  A.,  the  son  of  B.  had  called  Mi 
to  witness  his  acknowledgment,'*  still  bb 
attestation  is  valid ;  because  whoever  ketn 
another  make  an  acknowl<*dgtnent  mmv  law- 
fully ffive  evidence  of  the  same,  altnon^ 
the  a«^nowled^r  should  not  haye  deand 
him  to  bear  testimony. 

Form  of  an  attsstation, — It  is  requisite 
that  a  secondary  witness  deliver  his  testi- 
mony in  the  following  manner : — "  Zeyd  hu 


by  the  existence  of  a  doubt,  such  as  punish-   called  upon  mo  to  attest  his  evidenoe  that 


ment  or  retaliation. 

The  attestation  of  the  same  two  witnesses 
suffices  to  prore  the  ecidence  of  two, — The 
atttistation  of  two  men  with  regard  to  the 
evidence  of  two  others  is  valid.  Shafei 
maintains  that  the  evidence  of  four  men  is 
necessary  to  authentieate  that  of  two  men ; 
because,  in  his  opinion,  two  secoiidar.v  wit- 
nesses are  equivalent  to  one  principal,  in  the 
same  manner  as  two  women  are  equivalent 
to  one  man.  The  ar^um  'nts  of  our  doctors 
in  support  of  their  doctrine  upon  this  Doint, 
are  twofold:— First,  Alei  has  declareathat 
an  att(.'station  of  the  evid-mce  of  one  man  is 
not  admissible  unless  attested  by  two. — 
Secondly,  the  statins:  the  evidence  of  a 
principal  or  ori,^inal  witness  is  included  in 
the  number  of  rigphta.  If,  therefore,  two 
men  testify  to  the  evidence  of  a  principal 
witness,  and  afterwards  testify  to  the  evi- 
dence of  another  principal  witness,  both 
evidences  are  valid ;  nor  is  it  required  that 
the  evidence  of  each  principal  witness  should 
be  testified  by  two  separate  secondary  wit- 
nesses. 

Bat  the  eridenre  of  each  must  be  attested 
by  the  two  resnectireff/. — The  attestation  of 
one  person  to  tlio  evidence  of  one  witness  is 
not  admissible,  because  of  the  opinion  of 
Alee,  as  before  quoted.— Malik  aamits  the 
attestation  of  one  p  3rson  to  the  evidence  of 
one  witness. — The  precept  of  Alt^e,  however, 
is  in  proof  against  him.— Besides,  the  evi- 
dence of  one  principal  witness  is  included 
amongst  the  number  of  rights,  and  there- 
fore requires  to  bo  proved  by  two  witnesses. 

The  attestation  must  be  at  the  desire  of  the 
primary  witness,  who  must  state  the  terms  of 
his  testimony  to  the  attesting  witness. — It  is 
requisite  that  the  princi])ar  witness  desire 
the  sec<mdary  to  bear  testimony  to  his  evi- 
dence, after  the  following  manner, — "  Bear 
testimony  to  my  evidence,  which  is,  that  A. 
the  son  of  B.  has  made  an  acknowledgment 
before  me  to  a  particular  effect,  and  has 
desired  me  to  attest  the  said  acknowledg- 
ment."— The  reascm  of  this  is  that  th«*  se- 
condary witness  is  a  deputy  of  the  principal, 
and  it  18  therefore  necessary  that  he  appoint 
him  his  agent,  and  desire  him  to  bear  evi- 
dence in  the  manner  above  related. — It  is 
also  requisite  that  the  principal  give  his 


Omar  has  made  an  acknowledgment  before 
him  to  a  particular  effeot,  and  that  he  hai 
desired  him  to  bear  testimony  to  his  evidenee 
of  the  said  acknowledgment." — All  this  it 
required,  because  it  is  necessary  thit  a 
secondary  witness  recite  the  substance  d 
the  evidence  of  the  principal,  and  tpeei^ 
that  he  had  called  upon  him  to  bear  teib- 
mony  to  it. 

A  person  cannot  attest  the  attettation  of 
another t  unless  that  other  denire  Aim  »o  tod». 
— If  Omar  hear  Zeyd  assert  that  a  particolar 
person  had  desired  him  to  boar  testimony  to 
some  circumstance,  it  is  not  in  that  oaae 
lawful  for  Omar  to  attest  the  said  evidenw 
of  Zevd,  unless  Zeyd  should  haye  particalarif 
called  upon  him  to  attest  the  same ;  becaussi 
in  the  attestation  of  evidence,  that  of  having 
been  called  upon  to  attest  it  is  a  necessary 
eonlition.  This  is  according  to  all  cor 
doctors : — accordinsr  to  Mohammed,  because, 
in  his  opinion,  the  aecree  of  the  Kazee  pisws 
on  the  strength  of  both  evidences ;  that  is, 
of  the  principal  and  the  secondary ;  and  sko 
because  both  of  them  are  liable,  in  an  equal 
degree,  to  the  penalty  in  case  of  a  reoessioa 
from  their  evidence  : — and  according  to 
Haneefa  and  Aboo  Yoosaf,  because,  in  their 
opinio^,  a  repetition  of  the  evidence  of  the 
principal  witness  before  the  Kazee  is  necea- 
sary  for  the  establishment  of  proof;  and 
therefore  the  circumstance  which  establishes 
the  proof  ought  to  be  explained. 

Attestation  is  admitted  only  in  ease  of  ike 
death,  absence  (at  a  distant  place),  or  siekneti 
of  the  primary  witness.  — TiiE  attestation  of 
evidence  is  not  admissible  excepting  where 
the  principal  witnesses  have  died,  or  have 
departed  to  a  distance  of  thre^  days  journey 
or  upwards,  or  are  so  sick  as  to  hne  unable  to 
attend  at  the  assembly  of  the  Kazee. — The 
reason  of  this  is  that  tne  attestation  of  evi- 
dence is  admissible  only  from  necessity ;  and 
this  necessity  exists  only  where  the  principal 
witnesses  are  unable  to  give  their  testimony 
personally,  which  inability  exists  in  all  these 
cases. — It  is  to  be  observed,  that,  in  case  of 
the  absence  of  the  principal  witnesses,  the 
distance  must  be  estimated  by  the  time  re- 
quisite to  travel  it ;  because  the  incapability 
of  appearing  to  f^ve  evidence  is  founded  on 
the  distance,  which  the  law  estimates  Crom 
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he  length  of  time.  It  is  related,  as  an 
pinion  of  Aboo  Yoosaf,  that  if  the  absent 
lerson  be  at  a  place  so  situated  as  that, 
taking  occasion  to  appear  in  the  assembly 
ff  the  Eazee  in  the  morning,  he  could  not 
etnm  to  his  family  that  day,  in  that  case  it 
t  lawful  to  accept,  fur  the  preservation  of 
he  rights  of  mankind,  an  attestation  of  his 
^ridenoe.  I^awyers,  however,  remark  that 
he  former  doctrine  is  the  most  authentic, 
m  in  this  latter  case  there  is  no  great  inoon- 
neniencj ;  and  Aboo  Leys  has  also  given  this 
zporition  upon  the  point. 

3^  attesting  tcitttesses  may  appear  as 
mrgatoTB  on  behalf  of  the  primary  tcit- 
W99e9. — The  justification  of  the  orijginal 
ritnesaes  by  the  secondary  is  adnutted, 
lecmttse  they  are  capable  of  bein^  purgators. 
—in  the  same  manner  also,  the  justihcation 
if  one  witness  by  another  witness  is  valid, 
or  the  like  reason;  and  also  because  the 
Ifeot  of  it  is  advantageous  to  him,  since  the 
Cmsee  will  in  consequence  of  it  pass  a  decree. 
i  is  likewise  to  be  oDserved,  that  this  degree 
ff  advantage  does  not  subject  a  just  man  to 
ay  degree  of  suspicion ;  in  the  same  manner 
M  he  lies  not  under  anv  suspicion  from  the 
lelivery  of  his  own  eviaence.  A  just  man 
ndeed  cannot  possibly  lie  under  suspicion 
rom  his  justihcation  of  another^  witness, 
leeaase  his  testimony  is  credible  in  itself, 
ithoogh  that  of  the  other  be  rejected. 

But  their  not  doing  so  does  not  affect  the 
videnee  which  they  attest, —  If  secondary 
Fitnesses  remain  silent  with  respect  to  the 
nstification  of  the  principal  witnesses,  it  is 
ralid ;  that  is  to  say,  the  testimony  of  the 
principal  witnesses,  as  recited  by  thera,  must 
te  admitted ;  and  the  Eazee  must  scrutinize 
nto  their  characters  from  others.  This  is 
^cording  to  Aboo  Yoosaf.  Mohammed  has 
aid  that  in  this  case  the  original  evidence, 
A  recited  by  the  secondary  witnesses,  must 
lot  be  admitted;  because  the  validity  of 
vidence  is  founded  entirely  on  the  probity 
f  the  witnesses ;  and  it  consequently  follows, 
hat  unless  the  secondary  witnesses  explain 
he  probity  of  the  principals,  their  testimony 
epeated  by  them  cannot  be  received  as  valia 
(Vidence.  The  reasoning  of  Aboo  Yoosaf  is, 
hat  the  business  of  secondary  witnesses  is 
oerely  to  recite  the  evidence  of  the  prin- 
ipals,  and  not  to  exhibit  a  justification  of 
hem,  since  it  may  often  happen  that  they 
je  iirnorant  of  the  probity  oi  the  principals. 
besides,  after  they  have  recited  their  evi- 
lence,  it  is  the  business  of  the  Kazee  to 
xamine  into  their  probity,  in  the  same 
aanner  as  if  they  were  actually  present. 

The  denial  of  the  primary  witnesses  annuls 
he  attestation. — If  the  principals  deny  the 
vidence  recited  on  their  part  by  the  second- 
lie?.  the  evidence  of  the  secondaries  must 
lot  be  admitted,  because  of  the  want  of 
•roof,  from  the  contradiction  which  subsists 
let  ween  them  and  the  principals. 

ff  the  attesting  witnesses  have  not  a  clear 
personal  knowledge  of  the  defendant^  the 
dentity  must  he  proved  by  other  witnesses, — 


If  two  men  bear  testimony  to  the  evidence 
of  two  others,  to  this  eliect,  that  "a  certain 
woman,  the  daughter  of  a  native  of  Samar- 
oand,  has  made  an  acknowledgment  of  one 
thousand  dirms  in  favour  of  Zeyd,** — and 
these  secondary  witnesses  further  declare, 
that  the  principals  had  informed  them,  that 
they  knew  the  person  of  the  woman, — and 
the  plaintiff  produce  a  woman,  and  the  se- 
condary witnesses  declare  that  "  they  do  not 
know  whether  she  is  the  woman  in  question 
or  not," — in  that  case  the  plaintiff  must  be 
desired  to  produce  two  witnesses  to  testify 
the  woman's  identity ;  for  here  the  evidence 
of  the  witnesses  tends  to  prove  the  claim 
upon  an  uncertain  person,  whereas  the  plain- 
tiff claims  his  right  from  a  person  specitio 
and  present ;  and  hence  a  doubt  arises^  to 
remove  which  it  is  requisite  to  ascertain  the 
per&on. 

And  so  also,  with  respect  to  the  limits  of  the 
c/aim.— Analogous  to  this  is  a  case  where 
two  witnesses  bear  testimony  to  the  evidence 
of  two  others,  that  *'  a  certain  person  sold  a 

Eiece  of  jground  circumscribed  oy  particular 
oundanes,  and  the  price  is  due  by  the  pur- 
chaser ; " — for  here  it  is  requisite  to  proauoe 
two  other  witnesses  to  attest  that  the  said 
ground,  circumscribed  by  the  said  boundariep* 
had  been  delivered  over  to  the  purchaser, 
who  is  the  defendant  ;—^  and  in  the  same 
manner  also,  it  is  requisite  to  produce  two 
other  witnesses,  in  case  the  defendant  deny 
that  the  boundaries  of  the  ground  he  had 
purchased  are  the  same  with  those  described 
in  the  evidence  of  the  witnesses ;  to  the  end 
that  these  additional  witnesses  may  bear 
evidence  that  those  boundaiies  were  the 
same  with  those  of  the  ground  in  the  pos- 
session of  the  purchaser. 

The  identity  of  a  person  affected  by  a 
Kazee* s  letter  must  be  proved, — The  law  is 
exactly  the  same  with  regard  to  the  letters 
of  one  Kazee  to  another;— as  where  one 
Eazee  writes  to  another,  that  **two  wit- 
nesses have  given  evidence  that  a  debt  of 
one  thousand  dirms  is  due  to  a  certain  per- 
son, the  son  of  a  certain  person,  of  a  certain 
family,  by  the  daughter  of  a  certain  person 
of  a  certain  family,  and  that  he  must  pass 
a  decree  for  the  said  daughter's  payment  of 
the  said  sum;"  for  here,  if  the  plaintiff, 
after  delivering  the  letter  to  the  Kazee  to 
whom  it  is  addressed,  produce  a  woman,  the 
Kazee,  before  he  passes  the  decree,  must 
desire  him  to  bring  two  witnesses  to  attest 
that  she  is  the  same  woman  as  described  in 
the  letter  of  the  other  Kazee. — It  is  to  be 
observed  that  if,^  in  either  of  these  cases 
(namely,  attestation  of  evidence,  or  of  the 
letters  of  one  Kazee  to  another),  in  the  spe« 
cification  of  the  familv  of  the  woman,  the 
witnesses  make  use  of  the  term  Tameemin, 
it  is  not  valid  ;  it  being  necessary  to  specify 
some  nearer  and  more  particular  bmnoh  to 
which  the  woman  is  related,  in  order  that 
a  particular  knowledge  may  be  acquired, 
wmch  cannot  be  done  in  case  of  the  specifi- 
cation of  so  general  a  branch  as  tnat  of 
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Tameon,  whose  descendants  are  innumera- 
ble.— It  is  the  opinion  of  some  that  the  word 
Far^hania  implies  a  general,  and  Auzchandia 
a  particular  family. — Some,  also,  think  that 
the  words  Samarcandia  or  Bokharia  are 
general ;  and  some  have  said  that  the  refe- 
rence to  a  small  lane  is  particular,  and  to  a 
street  or  city  general. — It  is  to  be  observed 
that,  according  to  the  Zahir  Rawayet,  the 
opinion  of  Haneefa  and  Mohammed  (in  oppo- 
sition to  that  of  Aboo  YoosaO  is  that  descrip- 
tion is  rendered  complete  by  the  specification 
of  the  grandfather ;  but  that  the  specifica- 
tion of  the  particular  family  (which  is  termed 
Fakhiz*)  is  equivalent  to  the  mention  of  the 
grandfather ;  since  it  is  the  name  of  a  dis- 
tiEint  progenitor,  which  is  equivalent  to  a 
nearer  one. 

Section. 

A  false  witness  must    be   stigmatized. — 
Hanebfa  is  of  opinion  that  a  false  witness 
must   be   stigmatizcd.f  but   not   chastized 
with   blows.       The   two    disciples    are    of 
opinion    that    he    must   be   scourged    and 
confined;    and  this  is  also  the  opinion  of 
Shafei.    The  arguments  of  the  two  disciples 
upon  this  point  are  twofold. — First,  it  is 
related  of  Omar,  that  he  caused   a   false 
witness  to  be  scourged  with  forty  stripes,  and 
to  have  his  face  blackened  with  the  soot  of  a 
pot.    Secondly,  false  testimony  is  a  great 
orime,  of  which  the  evil  results  to  others; 
and   as   no    stated    punishment   has   been 
ordained  for  it  in  the  law,  it  must  therefore 
be   punished   by  Tazeer,    or   discretionary 
correction.    The  arguments  of  Haneefa  are 
also  twofold. — First,  Shirreeh  stigmatized 
a  false  witness,  but  did  not  scourge  fhim. 
Secondly,  prevention  of  the  crime  in  future 
may   be   effected  by  stigmatizing,    and  it 
ought  therefore  to  be  adopted  as  sufficient; 
for  were  beatinf|[  or  scourging  enjoined  in 
such  cases,  it  might  operate  to  the  conceal- 
ment of  the  crime,  and  the  consequent  de- 
struction of  the  rights  of  others ; — in  other 
words,  as  being  a  grievous  punishment,  the 
fear  of  it  might  deter  false  witnesses  from  a 
confession  or  their  falsehood.    With  regard 
to  the  relation  concerning  Omar,  it  evidently 
alludes  to  the  infliction  of  punishment  on  a 
criminal,    as   appears    by   the   number    of 
stripes  (namely  lorty),  and  the  blackening 
of  the  countenance. 

JHode  of  stigmatizing  a  false  witness. — 
The  mode  of  stigmatizing  a  false  witness,  as 


prescribed  by  Shirreeh,  is  this. — If  tks 
witness  be  a  sojourner  in  any  public  itrat 
or  market-place,  let  him  be  sent  to  tlit 
street  or  market-place ;  or,  if  otherwise,  k 
him  be  sent  to  his  own  tribe  or  kiadnl 
after  the  evening  prayers  (as  they  are  pat- 
rally  assembled  m  greater  numbNers  at  ^ 
time  than  any  other) ; — and  let  the  iti{Bi> 
tizer  inform  the  people  that  ** ElazeeShf' 
reeh  salutes  them,  and  informa  them,  tint 
he^  has  detected  this  person  in  ffiving  6k 
evidence;  that  they  must  thereroreoemn 
of  him  themselves,  and  likewise  daui 
others  to  beware  of  him."  Shimssl  Ay« 
has  said  that  a  false  witneas  ou^ht  also  to  Ik 
stigmatized,  according  to  the  two  discnbi; 
and  that  the  degree  of  oorrection  andTb- 
prisonment  ought  (according  to  them)  to  be 
left  to  the  discretion  of  the  Kaxee.— Hk 
nature  of  discretionary  oorrection  has  bea 
already  explained  under  the  head  of  Pirnkk- 
ments).  It  is  related  in  the  Jama  Safkv 
that  it  two  witnesses  confess  that  theyWn 
given  false  evidenoe,  they  most  not  k 
scourged.  The  two  disciples  nudntain  tkt 
they  are  to  be  scourged  it  the  discEetin  d 
the  Eazeo. 
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*  To  understand  the  whole  of  this  passage, 
it  is  proper  to  remark  that  of  tribes  among 
the  Arabians  there  are  six  dearees,  I.  Shooab, 
II.  Kabeela,  HI.  Fazeela,  IV.  Omara,  V. 
Batn,  VI.  Fakhiz ; — in  which  last  are  in- 
cluded the  nearest  kindred.  (Richardson's 
Bictionarj^ 

+  Arab.  lewhashiro, from tash-heer,  which 
literally  signifies  exposing  in  public ;  a  mode 
of    punishment  somewhat  similar   to   the  I  unless  it  be  made 


stocks  or  pillory. 


Evidence  retracted  before  a  decree  is 

— If  witnesses  retract  meir  testimony  pmr 
to  the  Kazee  passing  any  decree,  it  beoowi 
void  (that  is  to  sa^,  the  Kazee  moat  not  pia 
any  decree  upon  it) ;  for  the  right  of  tk 
claimant  cannot  be  established  but  by  tk 
decree  of  the  Kazee  ;  and  the  Kazee  canut 
pass  a  decree  upon  contradictory  teatimoai: 
and  in  this  case  the  witnesses  are  not  liibk 
to  make  atonement,  since  they  have  not  o^ 
casioned  anjr  injury  to  either  of  the  partiea. 

Bitt  not  if  retracted  after  a  decree  ktt 
passed. — If,  on  the  contniry,  the  Kazee  piv 
a  decree,  and  the  witnesses  afterwards  retnci 
their  testimony,  the  decree  is  not  theiebf 
rendered  void;  because,  although  the  fint 
allegation  on  which  the  decree  nassed  k 
contradicted  by  the  latter,  and  althomrfa  tk 
first  and  the  last  in  point  of  credit  stand  npoi 
an  equal  footing,  yet  the  first,  beoauae  of  tk 
sentence  of  the  Kazee  having  passed  in  eoa- 
formity  to  it,  acquires  a  superiority  iriiiek 
prevents  its  annulment. — In  thia  ease,  hov- 
ever,  the  witnesses  are  bound  to  atone  fiff 
the  injur  J  they  may  have  occasioned  by  thdr 
false  testimony;  for  they  themselves  aoknov- 
ledge  a  thing  which  is  the  cause  of  respona- 
bility;  and  contradiction  is  no  har  to  the 
validity  of  acknowledgment,  aa  shall  be 
hereafter  explained. 

ITie  retractation  must  be  made  in  open  court 
— The  retractation  of  evidence  ia  not  valid. 

in  the  presenoe  of  Uw 


Kazee ;  because,  being  a  destruotion  of  efi- 
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it  mult  MDKqii^Dtlf  be  restricted  U> 
lace  which  i«  particnlarly  appointed 
)  reception  of  eTidenoe, — namely,  tht- 
■It  of  the  Eazee  (that  is  to  tay,  of  aDj- 
nnateTer).  Be  si  des,  retractation  of  falet- 
ce  reBembles  repentance  of  a  crime  ^ 
pentance  of  a  crune,  if  committed  pri- 
,  must  be  performed  privately,  and  if 
tted  openly,  mnst  be  performed  openly, 
herefore,  retractation  of  evidence  ia  not 
nnlrsB  made  in  the  Bjsembly  of  the 

it  foIlonB  that  if  the  defendant  shonld  ' 
lat  the  witnessea  had  retracted  their 
my  somewhere  out  of  the  assembly  ot 
zee,  and  should  either  require  that  an 

this  effect  be  administered  to  them  in 
embly  of  the  Ka^ee,  or  offer  to  pro- 
itnesses  there  to  prove  his  assertion, 
tber  would  the  oath  be  Bdminialerea 
e  witnessea,  nor  would  the  evidence  be 

0  produce  be  accepted,  since  the  plea 
icb  he  proceeds  (namely,  an  invalid 
ation)  ia  of  no  effect.  If,  on  the  con-  I 
bis  plea  be  of  an  effectual  nature  (as 
lonld  assert  that  the  witnesses  had  re- 

their  testimony  before  a  certain  i 
who  had  in  consequence  passed  a  I 
for  their  making  reparation),  the  evi-  I 
le  offers  mnst  be  admitted,  becanse  he 
instance  grounds  his  plea  upon  a  valid 

iet$ee  retracting  their  te»timony  after 
e  has  patted  mtut  make  a  compenta- 
the  tu^ering  party.— \7  two  wit- 
war  testimony  that  a  particular  sum 
by  a  certain  person  to  another,  and 
%e  accordingly  pass  a  decree  for  the 
it  of  it,  and  the  witnesses  afterwards 
lh«ir  evidence,  they  are  in  that  case 
ibie  to  that  person  for  the  sum  de- 
^inst  him  ;  for  whoever,  by  a  trans- 
1,  performs  an  act  destructive  of 
'%  property,  becomes  responsible  for 
le  (in  the  same  manner  as  the  digger 

1  on  the  hi(th  road)  ;*— and  in  this  case 
lesses  have  been  guilty  of  a  transgres- 
{ivinB  false  evidence,  which  occasioned 

of  the  defendant's  property.  Shafei 
ns  that  they  are  not  responsible  ;  for 

fact,  only  produce  the  cause  of  the 
tioD,  and  that  is  not  regarded  where 
re  present  who  actually  worked  the 
tion,  namely  (in  the  present  instance) 
«e  and  the  plaintiff-  In  reply  to  (his,  ' 
tors  ar^e  that  to  impose  the  reapon- 
in  the  case  in  qneation,  upon  the 
iperator  of  the  destmction  (namely, 
lee)   is    impracticable ;    because,   in 

the  decree,  he  acted  as  it  were  from 

J;  and  also,  because,  if  a  Eazee  were 
le  to  responsibility,  no  one  would 

.  person  dif;  a  well  in  the  high  road 
DO  ^rson  IB  entitled  to  dip  a  well, 
ich  IB  of  course  a  transgression)  he  is  . 
I  a  fine  for  any  accident  whioh  ma/  i 
by  people  filing  into  it,  fte.  This 
ex  plained  in  treating  of  Fine*. 


accept  the  office  of  Eazee,  from  an  apprehen> 
sion  of  being  subject  to  snch  penalties.— In 
the  same  manner  also,  it  is  impracticable  to 
exact  the  compensation  from  the  plaintiff, 
because  the  decree  of  the  Eazee  takes  effect 
independent  of  him.  In  tbi«  case,  therefore, 
regard  is  necessarily  had  to  the  producer  of 
I  the  cause. 

Provided  the  decree  had  been  aetuaUjf  en- 
forced againet  him.  — It  is  to  be  obs^red, 
Dowever,  that  the  witnesses  do  not  become 
'  responsible  unless  the  plaintiff  obtain  poa- 
session  of  ths  property  in  question,  whether 
it  be  substance  or  debt ',  bei^nse  the  destnio- 
tion  of  it  is  not  established  until  after  the 
seisin  of  the  plaintiff;  and  also  because  the 
defendant  is  not,  until  then,  subjected  to 
anything  except  the  mere  obligation  of  debt, 
whereas  what  be  is  to  take  from  the  witnesaea 
is  actual  subatanoe ;  and  it  is  not  lawful  to 
take  substance  as  a  compensation  for  the 
mere  obligation  of  adeht,sinceoompeDMtioii 
[!an  onlv  be  made  in  a  similar,  ana  there  ia 
DO  similarity  between  debt  and  suhstauM. 

Jf  one  tcitnett  thai  retract,  he  atoneifor  a 
motetjf  of  the  damage. — If,  in  the  ease  in 
question,  only  one  of  the  witnesses  retract 
liis  evidence,  he  becomes  responsible  f<^  a 
half  of  the  property  i  for  it  is  a  rule  that 
nhere  part  ol  the  witnesses  retract,  the  right 
thall  remain  established  so  far  as  relate*  to 
ihe  remaining  witnessea. 

And  the  eatne  of  any  number  who  may 
retract,  where  one  tcitnett  perteveree  in  Am 
f«>titnony.— Hence  if  three  persons  give 
evidence  concerning  property,  and  one  of 
ihem  afterwards  retract  his  testimony,  he  ia 
not  subject  to  any  responsibility,  because  the 
whole  of  the  right  remains  established  in 
rirtue  of  the  two  remaining  witnesses.  The 
reason  of  this  is  that  the  right  of  the  claimant 
is  established  because  of  the  complete  proof, 
namely,  the  testimony  of  two  witnesses.  If, 
however,  another  of  those  three  witnesaes 
iifterward  8  retract  his  evidence,  the  two  re- 
ceding witnesses  are  in  that  case  responsible 
for  one-half  of  the  property,  since,  in  virtue 
iif  the  existence  of  one  witness,  one-half  of 
the  right  remains  in  force. 

Calet  of  Tetraetation  tchere  the  trilneuei 
rontut  of  both  tnalet  and  femalet.—lr  one 
man  and^two  women  give  evidence,  and  one 
df  the  women  afterwards  retract  her  testi- 
mony, she  is  liable  for  one-fourth  of  the 
right ;  because,  in  consequence  of  the  exist* 
ing  evidence  of  one  man  and  one  woman^ 
three-fourths  of  it  still  remain  in  force.  If, 
ilso,  both  the  women  retract  their  teatimony, 
they  are  responsible  for  an  half,  sinoe  id 
rirtne  of  the  existing  testimony  ol  one  man 
ui  half  of  the  right  still  remains  in  force. 

If  one  man  and  ten  women  give  evidence, 
and  eight  of  the  women  afterwards  retract, 
those  eight  are  not  liable  to  any  compenia- 
lion,  since  the  remaining  evidence  fuiiiisheB 
complete  proof.  If,  on  the  contrary,  nine  of 
the  women  retract,  those  nine  are  responsible 
for  a  fourth,  nnce  the  remaining  evidence  of 
one  man  and  one  woman  flBt«bliahes  threes 


374 


UETUACTATION  OF  EVIDENCE. 


[VoL-tt 


fourths  of  the  right.  If,  in  the  case  in  ques- 
tion, the  whole  of  the  witness^'S  retract,  the 
man  is  in  that  case  responsible  for  one-sixth 
of  the  right,  and  the  ten  women  for  live- 
sixths,  according  to  Haneefa.  Aboo  Yoosaf 
holds  that  the  man  is  liable  for  an  half,  and 
the  ten  women  for  an  half;  because,  although 
they  greatly  exceed  in  point  of  number,  yet 
they  are  in  fact  only  equivalent  to  one  man, 
since  their  evidence  is  not  admissible  unless 
it  be  in  conjunction  with  that  of  a  man. 
Haneefa,  on  the  other  hand,  argues  that  the 
evidence  of  every  two  women  is  equivalent 
to  that  of  one  man ;  because  the  prophet,  on 
account  of  the  weakness  of  their  understand- 
ing, has  ordained  that  the  evidence  of  two 
women  shall  be  equivalent  to  that  of  one  man. 
Hence,  in  the  case  in  question,  it  is  the  same 
as  if  six  men  had  given  evidence  and  had 
afterwards  retracted  it. — If  the  ten  women 
retract,  and  not  the  man,  they  are  respon- 
sible for  an  half  of  the  right,  according  to  all 
our  doctors,  in  conformity  with  the  rule  be- 
fore-mentioned. 

If  two  men  and  one  woman  give  evidence 
in  a  matter  of  property,  and  all  of  them 
afterwards  retract,  the  whole  of  the  respon- 
sibility rests  on  the  two  men,  and  none  on 
the  woman,  because  one  woman  is  no  more 
than  half  of  a  witness,  whence  the  law 
regards  not  her  in  this  case,  inasmuch  as  no 
effect  results  from  the  mere  part  of  a  cause. 

The  retractation  of  eviaence  to  a  mar- 
riage and  proper  dotcer  does  not  subject  the 
retractors  to  any  responsibility, — If  two  wit- 
nesses give  evidence  concerning  a  woman, 
of  her  being  married  on  a  Minr  Misl,  or 
proper  dower,*  and  afterwards  retract  their 
testimony,  they  are  not  bound  to  make  any 
compensation ;  f  and  so  likewise,  if  they 
testify  to  any  thing  short  of  the  proper 
dower ;  because  the  advantage  to  be  derive^ 
from  the  woman's  person  is  not  an  article  of 
value  where  it  is  lost  to  her  by  false  evidence ; 
for  compensation,  in  case  of  the  destruction 
of  an  V  thing,  implies  the  return  of  a  similar ; 
and  there  is  no  similarity  between  substantial 
property  and  the  connubial  enjoyment. 

If  two  witnesses  give  evidence  concerning 
a  man,  of  his  having  married  a  woman  on  a 
proper  dower,  and  afterwards  retract  the 
same,  still  they  are  not  bound  to  make  any 
compensation,  although  by  their  testimony 
they  have  destroyed  tne  property  of  that  man ; 
because  the  destruction  in  this  instance  is 
attended  with  an  equivalent,  inasmuch  as 
the  connubial  enjoyment  is  considered  as  an 
article  of  value,  whenever  it  becomes  the 
ri^ht  of  any  one ;  and  destruction  attended 
with  a  consideration  or  equivalent,  is  the 
same,   in   effect,   as   no   destruction.     The 


*  This  case  supposes  that  the  woman 
claims  a  stipulated  dower,  greater  than  her 
proper  dower,  and  that  the  nusband  endea- 
vours to  resist  her  claim  by  evidence. 

t  That  is,  they  are  not  to  compensate  for 
the  difference. 


ground  of  this  is  that  responsibilitj  ii 
founded  upon  similarity.  Now  there  is  no 
similarity  between  destruction  with  an  ex- 
change and  destruction  without  an  excfaange. 
If,  therefore,  in  the  case  in  questum,  i 
compensation  were  taken  from  the  witnesMi, 
it  would  be  a  destruction  of  their  firopaty 
without  any  thing  in  return. — If,  howterei, 
the  witnesses  were  to  testify  to  any  amoat 
beyond  the  proper  dower,  and  afterwirds 
retract,  they  are  in  that  case  reBponsibile  lor 
the  excess,  as  having  destroyed  that  mnflk 
without  any  consideration  in  retam. 

I'he  retractation  of  evidence  to  a  $alt  dtm 
not  occasion  responsibility/ ,  uniesB  a  pria 
had  been  attested  short  of  the  cto/im. — ^Ir  two 
witnesses  bear  evidence  to  a  sale  for  a  piice 
tantamount  to,  or  greater  than,  the  valoe 
of  the  thing  sold,  and  afterwards  retrtet, 
they  are  not  in  that  case  liable  to  tnT 
compensation ;  since  destruction  attendfid 
with  an  equivalent  is,  in  effect,  no  dest^l^ 
tion. — If,  on  the  contrary,  they  should  give 
evidence  of  the  sale  for  a  price  lees  than  tk 
value,  they  are  in  that  case  responsible  for 
the  deficiency  of  value,  because,  in  t^ 
amount,  they  have  oocasioned  a  destmetioii 
without  any  equivalent.  The  law  hat 
applies  equally  to  sale  with  or  without  «b 
option  to  the  seller ;  because,  in  the  esse  of 
an  option,  the  cause  of  right  of  property  ii 
the  original  sale,  and  not  ^le  determinatitm 
of  the  option.  —  The  effect,  therefore,  is 
referred  to  the  sale,  upon  the  determinatioB 
of  the  option  ;  and  nenoe  the  destruction  ii 
referred  to  the  evidence  of  the  sale. 

Witnesses  retracting  t^eir  evidetice  U 
divorce  before  consummation  are  liahie  faf 
half  the  dower,  —  If  two  witnesses  give 
evidence  of  a  man  having  divorced  hiswiie 
prior  to  consummation,  and  afterwards  retiact, 
they  are  in  that  case  responsible  for  a  moietT 
of  the  dower ;  because  tney  have  establish^ 
upon  that  man  a  thing  wnich  stood  withii 
the  possibility  of  dropping  (in  other  words, 
which  might  perhaps  nave  been  altogether 
cancelled,  by  the  wife  apostatizing  from  the 
faith,  or  admitting  the  son  of  her  husband  to 
csu*nal  connexion  J  ; — and  also,  because  sepa- 
ration prior  to  the  consummation  is  equivi- 
lent  to  an  annulment  of  the  marriage,  and 
therefore  annuls  the  whole  of  the  dower,  u 
has  been  already  explained  ;t  but  afterwaidi 
the  half  of  the  dower  is  establiahed  de  novo, 
in  the  manner  of  a  Matat  or  present,}  ana 
hence  the  said  half  is  rendered  due  by  the 
testimony  of  the  witnesses. 

Witnesses  retracting  their  evidence  to  mas- 
umission  are  liable  for  the  value  of  the  date. 
— If  witnesses  attest  that  a  oerUdn  person 
had  emancipated  his  slave,  and  afterwiidi 
retract  their  testimony,  they  are  in  that  ease 
responsible  to  the  person  in  question  for  the 
value  of  the  said   slave,  because  of  their 


•  Vol.  I.  p.  66. 
tVol.  I.  p.52. 
X  Vol.  I.  p.  46. 
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?  destroyed  his  i)roperty  in  the  slaye 
it  any  equivalent  in  return. — The  right 
la,  moreoTer,  with  respect  to  the  slave, 
ith  that  person  and  with  the  witnesses; 
e  as  the  emancipation  of  the  slave  is 
account  of  the  responsibility,  ascribed 
r  testimony ,  it  follows  that  the  Willa 
>t  go  to  them. 

nesses  retracting  in  a  case  of  retalia- 
e  liable  to  a  fine^  but  not  to  retaliation, 
\'o  witnesses  bear  evidence  against  a 
in  a  case  of  retaliation  for  murder, 
en  retract  their  testimony  after  the 
has  been  put  to  death,  they  are  in 
ise  bound  to  pay  a  Deeyat,  or  fine  of 
but  are  not  to  suffer  death  by  way  of 
Lion.  Shafei  maintains  that  they  are 
r  death,  since  they  were  the  efficient 
>f  death,  inasmuch  as  the  retaliation 
lecuted  on  the  strength  of  their 
je;  and  they  therefore  resemble  a 
I,  or  compeller  (in  other  words,  they 
) ;  the  commission  of  murder — nay, 
e  still  more  criminal  than  a  Mokrih, 
ch  as  the  avenger  of  blood  in  a  case 
ier,  is  aided  in  bringing  the  murderer 
ce  ;  whereas  a  person  under  compul- 
3rohibited,  by  theLAW,from  putting  to 
*  The  reasoning  of  our  doctors  is, 
le  witnesses,  in  this  case,  cannot  be 
red  either  as  actual  perpetrators,  or 
nmental  causes  of  the  bloodshed ;  for 
r  can  be  considered  as  a  cause  except 
thing  as  presses  upon,  and  joins  to, 
nt ;  and  the  testimony  of  the  witnesses 
be  considered  in  this  light,  since,  not- 
iuding  they  furnish  legal  grounds  for 
illation,  yet  pardon  and  forgiveness 
jentvolent  acts,  the  probable  conse- 
is  that  the  avenger  ot  blood  will  par- 

forson  against  whom  they  bore  evi- 
t  is  otherwise  in  a  case  of  compul- 
r  the  person  compelled  is  induced  to 
the  murder  with  a  view  to  save  his 
c,  which  the  compeller  threatens  to 
m  him  in  ease  of  nis  refusal ;  where- 
le  case  in  question,  there  is  no  com- 
on  the  avenger  of  blood  to  execute  the 
on  ;  on  the  contrary,  he  is  at  free 
either  to  pardorf  the  other,  or  to 
the  retaliation ;  and  where  a  man 
m  free  liberty,  and  not  from  any 
J',  the  cause  of  his  actions  cannot  be 
.  to  the  witnesses :  at  least,  it  must 
'ed  that  there  is  a  doubt  with  respect 
being  the  cause ;  and  the  existence 
bt  is  preventive  of  retaliation.  The 
or  fine  of  blood,  however,  takes 
•ecause  that  is  a  matter  of  property, 
such,  may  be  established,  notwith- 
?  any  doubt  which  may  happen  to 
t. 

Jary  witnesses  retracting  their  attes- 
re  responsible  for  the  aamage ;  but 


will  be  more  fully  and  clearly  under- 
a  reference  to  the  article  Ikrah,  or 
don. 


the  primary  witnesses  are  not  responsible  if 
they  retract  or  disavow, — If  secondary  wit- 
nesses* retract  their  evidence,  they  are 
responsible;  since  the  destruction  of  the 
defendant's  property  is  referred  to  them, 
because  of  their  giving  evidence  in  the 
assembly  of  the  Aazee.  If,  on  the  other 
hand,  the  nrimary  witnesses  retract,  alleging 
that  they  had  not  authorized  the  secondary 
witnesses  to  attest  their  evidence,  they  are 
not  responsible,  since  they  deny  the  evidenoe 
which  occasioned  the  destruction  of  the  pro- 
perty of  the  defendant.  In  this  case,  more- 
over, the  decree  of  the  Kazee,  occasioned  by 
this  testimony,  is  not  rendered  null,  since  the 
denial  of  the  primary  witnesses  is  susceptible 
of  doubt  (that  is,  it  may  either  be  false  or 
true),  and  the  decree  of  the  Kazee  cannot  be 
reversed  by  a  dubious  circumstance ;  in  the 
same  manner  as  it  cannot  be  reversed  by 
the  retraction  of  evidencoj  after  it  has  passed 
on  the  strength  of  that  evidence. — It  is  other- 
wise where  the  primary  witnesses  make  the 
denial  prior  to  the  passing  of  a  decree ;  be- 
cause in  that  case  the  Kazee  would  not  pass 
the  decree  on  the  strength  of  the  evidence  of 
the  secondary  witnesses. — I^  however,  the 
primary  witnesses  avow  that  they  had  • 
authorized  the  evidence  of  the  secondary 
witnesses,  but  that  they  had  committed  an 
error  in  so  doing,  they  are  in  that  case  re- 
sponsible for  the  loss  that  may  have  been 
occasioned. — This  is  according  to  Mohammed. 
— The  two  elders  are  of  opinion  that,  even  in 
this  case,  the  primary  witnesses  do  not  be- 
come responsible ;  since  the  decree  of  the 
Kazee  passed  upon  the  evidence  of  the 
secondary  witnesses,  from  the  necessity 
under  w^hich  the  Eozee  lies  of  proceeding  on 
the  proof  before  him,  which  in  this  case  is 
the  evidence  of  the  secondary  witnesses. — 
The  reasoning  of  Mohammed  is  that  the 
secondary  witnesses  do  only  repeat  the  evi- 
dence of  the  principals ;  and  nence  it  becomes 
in  effect  the  same  as  if  the  principal  witnesses 
were  themselves  present. 

Case  of  retractation  by  both  primary  and 
secondary  witnesses, — If  both  the  primary 
and  the  secondary  witnesses  retract  their 
evidence,  the  two  Elders  are  in  that  case  of 
opinion  that  compensation  is  due  only  by  the 
secondary  witnesses,  because  of  the  decree 
having  passed  on  their  evidence.  Mohammed, 
on  the  contrary,  is  of  opinion  that  the  de- 
fendant has  the  option  of  taking  the  com- 
pensation either  from  the  principal  or  the 
secondary  witnesses;  because  (according  to 
the  doctrine  of  the  two  disciples)  the  decree 
passed  on  the  evidence  of  the  secondaries, — 
or  (according  to  his  own  doctrine)  it  passes 
on  the  evidence  of  the  principals ;  and  hence 
the  defendant  has  the  option  of  taking  the 
compensation  from  whomsoever  of  the  two 
he  pleases : — but  as  originality  and  depen- 
dancy  are  of  different  natures,  it  is  not  per- 

*  Meaning,  witnesses  who  attest  the  evi- 
dence of  otner  witnesses.  (See  Chap.  V.  of 
the  preceding  book.) 
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mitted  to  unite  both  the  principals  and  the 
secondaries  in  the  payment  of  the  compensa- 
tion ;  that  is  to  say,  the  defendant  cannot 
take  it  from  both. 

The  secondary  tcitnesnes  asserting  thefaise- 
hood  or  error  of  the  primary  witnesses  is  of 
no  effect, — If,  in  the  above  case,  the  secon- 
dary witnesses  assert  that  the  primary  wit- 
nesses had  either  been  gailty  of  falsehood, 
OP  had  committed  an  error  in  their  evidence, 
the  Kazee  must  not  attend  to  this  assertion, 
because  his  decree,  as  having  passed  and 
issued,  cannot  be  affected  by  any  assertion  of 
theirs.  And  in  this  case  the  secondary  wit- 
nesses are  not  liable  to  any  compensation, 
sinoe  they  have  not  retracted  their  own 
evidence,  but  have  merely  repeated  the 
evidence  of  the  principal  witnesses,  notwith- 
standing they  had  retracted  it. 

Purgators  receding  from  their  justiiicatiofi 
are  responsible,— If  purgators  recede  from 
their  justification,  they  become  resf^onsible, 
according  to  Haneefa. — The  two  disciples  are 
of  opinion  that  they  do  not  become  respon- 
sible, because  they  nave  merely  performed  a 
generous  action  in  behalf  of  the  witnesses, 
and  therefore  resemble  witnesses  who  bear 
evidence  to  the  marriage  of  a  person  accused 
of  whoredom,*  and  who,  in  case  of  retracting 
their  evidence  after  the  stoning  of  the  person 
to  whom  it  related,  do  not  become  respon- 
sible for  the  fine  oi  blood.  -The  reasoning 
of  Haneefa  is  that  justiilcation  is  the  cause 
of  credit  given  to  witnesses,  inasmuch  as  the 


*  Literally,  "who  bear  evidence  to  Ibsan." 
(See  Vol.  I.  p.  17). 


Kazee  proceeds  not  npon  the  eridenoe  itid 
but  upon  the  justification  of  it. — Henee  tl 
justification  is,  in  effeot,  the  moving  eame  < 
the  decree.^It  is  otherwise  with  witne«Ml 
the  marriage  of  a  person  accused  of  whw 
dom,  because  in  that  instiuoe  the  qitciib 
stance  of  the  accused  being  a  married  pen 
is  particularly  essential  to  induoe  lapid 
tion. 

Case  of  retractation  in  suspended  man 
mission  or  divorce, — ^If  two  witnesaes  gi 
evidence  of  a  Yameen  (or  soapennon  on 
condition)  of  divorce  or  emancipation,  a 
two  other  witnesses  sive  evidence  that  t 
condition  had  taken  place*  and  both  pait 
afterwards  retract  their  evidence,  oompeni 
tion  is  in  that  case  due  only  by  the  witeea 
who  attested  the  deed  of  Yameen,  whidi 
the  cause  of  the  damage,  and  not  by  th< 
who  attested  the  oociirrenoe  of  the  event 
which  the  divorce  or  emancipation  was  si 
pended ;  because  the  decree  of  the  Kaa 
proceeded  on  the  evidence  to  the  deed,  a 
not  on  the  evidence  to  the  condition.- 
only  the  witnesses  to  the  oocnrrence  of  t 
condition  retract,  there  exists  in  that  a 
a  difierenoe  of  opinion  amongst  the  Hani 
fite  doctors. — It  is  to  be  observed  that 
the  divorce  here  mentioned  ia  to  be  nnd< 
stood  divorce  before  oonsommation ;  for 
a  case  of  divorce  subsequent  to  consamn 
tion  neither  party  of  the  witnesses  are  lial 
to  make  compensation,  beoanse  the  wif 
right  to  her  dower  is  established  by  the  ca 
summation.* 


See  Vol.  I.  p.  ii. 
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CHAPTER  I. 

A  person  may  lawfully  appoint  another  his 
Aqent.  to  act  on  his  behalf  tn  contracts,— It 
is  lawful  for  a  x)er8on  to  appoint  another  his 
agent,  for  the  settlement  m  his  behalf  of 
every  contract  which  he  might  have  law- 


fully concluded  himself,  such  as  sale,  m 
riage,  and  so  forth ;  because,  as  an  individi 
is  sometimes  prevented  from  acting  in 
own  person,  in  consequence  of  acciden 
circumstances  (such  as  sickness,  or  the  hk 
he  is  therefore  admitted,  ^  of  necessity, 
appoint  another  his  agent,  in  order  thattl 
person  may  expedite  his  wants  by  means 
the  powers  wnich  he  derives  from  sv 
appointment.  It  is,  moreover,  r^ted 
the  Nakl  Saheeh^  that  the  prophet  appoini 
Hakeem-Bin-Khiram  his  agent  for  puroha 
in  order  that  he  naight  buy  for  him  a  can 
to  sacrifice;— and  likewise,  that  he  appoini 
Amir-Bin- Aum  his  agent  for  marria^,  tl 
he  might  conclude  a  marriage  betwixt  ] 
mother  and  the  prophet 
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,T  exaction  of  all  rightt  except  rttaltatton 
funUhment.—  l-i  is  lavfful  for  a  person  to 
mppoint  another  hia  agent  for  the  manage- 
ment of  a  lait  relative  to  an;  riR'htB  what- 
ever    (even    to     corporal    punishment    or    huii  i^ 
retaliation),  for  the  reasons  alreadf  alleged;    \\\,-    r 
and  also,  because  ever;  person  is  not  himself   ^iiinis) 
capable    of   managing   a    bosinesB   of   this   simiii. 
nature.— It   is   moreover   recorded,  in   the   riadti 
Nakl  Saheeh,  that  Alee  appointed  Akeel  his    n'itne! 
•sent  for  the  management  of  his  snita,  and   this  -ci 
tbat  when  Akeel  became  old  he   dismissed   nther 
him,  and  appointed  Abdoola-Bin-Jatir. — In   sists  v 
the    same    manner,    also,    it   is   lawful    to   nhorn 
appoint  an  agent  for  the  pajment  of  rights,  ;  ment 
or  the  exaction  of  them  :  excepUnic,  however, 
in  cases  of  punishmect  or  retaliation,  the 
appointment  of  an  agent  in  which  (as  if  an 

Knt  were  appointed  to  exact  those  in  the 
Bnce  of  his  principal)  is  invalid  ;  beoBOse 
pTuaishment  or  retaliation  are  remitted  in 
the  existence  of  a  doubt ;  and  the  absence  of 
the  principal  creates  a  doubt ;  nay,  the  for- 
giveness of  the  prosecutor  is  probable  in  anch 
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ment  of  ita  agent  for  prosecution  is  invalid, 
n  the  sane  manner  as  for  the  exaction  of 
nuDiehmoat;  and  that  it  cannot  be  admitted; 
□  the  san^e  manner  as  evidenoe  to  evidence, 
i^spc-cliaR  the  prosecution,  is  cot  admitted. — 
Ihc  ar^umi^nt  of  Haneefa  is,  that  prosecu' 
ioTi  in  i]ii  rL'ljr  a  condition  of  the  exaction  of 
\\:-  rik-ht ;  because  the  necesait;  of  the 
'iijriis)iiuinit  is  founded,  not  upon  the  pro- 
a.  Iiutnpon  the  criminality,  which  is 
d  manifest  by   the  evidence  of  the 


a  drcumstance,  for  this  reason,  that  it 
praiseworthy  and  laudable  to  pardon  :  con- 
trary to  where  the  witnesses  only  are  absent 
[from  the  execution],  as  their  non-retrao- 
tation  is  most  probahle :  and  contrarjr,  also, 
to  where  the  prosecutor  is  present,  as  in  this 
case  there  is  no  apprehension  of  his  having 
fotsiven. 

UWECnOK.— In  case  of  the  presence  of  the 
principal,  what  necessity  exists  for  the 
appointment  of  an  agent  i 

Replt. — Even  in  such  case  there  may  be 
a  necessity  for  the  appointment  of  an  atent ; 
because,  as  everv  person  is  not  perfectly 
acauaioted  with  tne  mode  of  exacting  those 
rights,  it  follows  that  if  the  principal  were 
debarred  from  the  appointment  of  an  agent, 
the  door  of  exaction  might  be  altogether 
closed. 

What  is  here  advanced  is  according  to 
Haneefa.— Aboo  Yoosof  alleges  that  agency 
for  the  establishment  of  corporal  punish- 
ment or  retaliation*  (as  if  the  agent  should 
produce  the  witnesses)  is  not  lawful.     ■" 


izhla.  A  similar  disureement  sab- 
:li  respect  to  the  case  ofa  man  against 
in  action  inducing  corporal  punish- 

- retaliation  lies,  and  who  appoints  an 

ageut  for  the  management  of  his  defence. 

A  perton  under  accutalion  "toy  employ  an 
aijent  to  conduct  hit  defence.— Tbx  doctrine 
01  ITanPcia,  however,  is  preferred  in  this 
in.itancc,  because  the  agent  may  make  replies 
and  rejnindera ;  and  the  doubt  with  respect 
to  depiilntion  (as  before  mentioned)  does  not  ■ 
prevent  this, — If,  however,  the  agent  should 
make  a  confession,  it  is  not  to  be  admitted 
against  bis  constituent,  bcoause  there  exists 
a  doubt  of  his  having  been  authorized  by  his 
constituent  to  make  such  confession. 

All  o'letit  cannot  be  appointed  to  managa  a 
unit  viJest  the  eonitituent  be  lick.or  abieat. 
—It  is  not  lawful,  according  to  Haneefa,  to 
appoint  ao  agent  for  the  management  of  a 
cause,  unless  with  the  consent  of  the  adver* 
sary  ;  excepting  where  the  constituent  is 
sicS,— or  distant  three  days'  journey,  or 
furtlicr,  from  the  place, — The  two  disciples 
maintoin  that  such  aevncy  is  lawful  without 
the  consent  of  the  adversary ;  and  Shafei  is 
also  ol  tbc  same  opinion.  This  disagreement 
dues  not  relate  to  the  legality  of  the  agenef 
itself,  bul  to  the  necessity  which  operates 
upon  the  adversary  to  answer  to  an  agent  to 
whose  appointment  he  has  not  assented  ; 
Aboo  Haneefa  being  of  opinion  that  he  is 
not  uncltr  anch  necessity  ;  and  the  two  dis- 
ciiilrs  thinking  otherwise. — The  argument  of 
the'        ■■    ^  ■*      ■ 


__         __    .     .    right  purely  his  own;   and  therefore 

of  Mohammed  coincides  with  that  of'  ought  not  to  depend  on  the  consent  of  another 


Haneefa, — Some,  however,  maintain  that  he 
agrees  with  Aboo  Yoosal. — Others,  again. 
Bay  that  this  disagreement  subsists  only  in 
case  of  the  absence  of  the  constituent,  and 
not  in  case  of  his  presence  ;  for,  in  this  case, 
the  agency  is  legal,  according  to  all ;  because 
the  words  of  an  agent  in  the  presence  of  his 
constituent  refer  entirely  to  the  latter. — The 
argument  of  Aboo  Yoosaf  upon  this  point  is, 
that  the  appointment  of  an  agent  is  the  i 


the  present  instance,  any  a___ 

;c-  of  exactingpayment  of  debt.— Haneefa, 
the  other  hand,  argnesthat  the  constituent 
himself  under  the  necessity  of  giving  an 
swcr,  and  must  attend  In  case  the  magis- 
ito  should  summon  him  ;  now  individuals 
with  respect  to  their  capacity  of 
■"T  suits; — it  therefore,  it  were  ad- 

__  _  ..lat  the  appointment  of  an  agent  is 

absolute  ^th  respect  to  the  adversary,  this 


tion  of  a  deputy,  in  which  there  is  always  !  would  be  injurious  to  the  adversary ; — hence 
for  doubt  respecting  the  deputation;   the  validity  of  the  appointment  must  be 


and  as,  in  criminal  prosecutions,  every  doubt ,  suspended 


must  he  avoided,  it  follows  that  the  appoint- 


hit  consent  :- 


1  the 


,.._ _  where  a  partnership  slave  is. 

a  Mukiitib  by  one  of  the  partners,  in  which 
case  it  remoms  with  the  other  partner  to 
confirm  (he  contract  of  Kitabit,  or  to  break 
it  as  he  pleases ;  for,  although  the  act  of  the 


878 


AGENCY. 


[Vol.  IIL 


first  proprietor  related  purely  to  his  own 
property,  yet  as  the  carrying  of  it  into 
execution  must  have  injured  the  right  of 
the  other,  the  validity  of  it  is  therefore 
suspended  on  his  consent ;  and  so  also  in 
the  case  in  question. — It  is  otherwise  where 
the  person  is  sick  or  absent,  for  in  this  case 
his  appointment  of  an  agent  is  valid  without 
the  consent  of  the  adver>ary,  since  he  cannot 
himself  be  compelled  to  appear  under  such 
circumstances. 

Or  about  to  travel. — It  is  to  be  observed 
that  in  the  same  manner  as  Haneefa  holds 
the  appointment,  in  this  particular,  of  an 
agent  by  an  absent  person  to  be  valid,  so 
also  does  he  hold  the  appointment  by  one 
who  is  immediately  about  to  travel. 

A  woman  may  apimnt  an  agent  for  liti- 
gation in  all  cases. — A  woman  who  remains 
in  privacy,  and  is  not  accustomed  to  go  to 
the  court  of  the  Eazee,  ought  (according  to 
Aboo  Bekir)  to  appoint  an  agent  for  the 
management  of  her  cause ;  and  acquiescence 
,  is  incumbent  on  her  adversary'. — This  doc- 
trine has  been  adopted  by  our  modem 
lawyers;  and  decrees  are  passed  accord- 
ingly. 

Agency^  to  he  valid,  must  proceed  from 
a  competent  constituent, — The  validity  of 
agenc>%  in  any  business,  rests  upon  two 
conditions  :—FiKST,  that  the  constituent  be 
himself  legally  empowered  to  perform  the 
business  for  the  execution  of  wnich  he  has 
appointed  another  (for,  as  the  a^ent  derives 
his  competency  fiom  the  constituent,  it  is 
necessary  that  the  constituent  should  him- 
self be  competent,  before  he  confer  the 
capacity  on  another). 

And  must  he  vested  in  a  person  of  un- 
derstanding.—SYCoynLY^  that  the  agent  be 
of  sound  understanding,  in  such  a  degree  as 
ma^  enable  him  to  know  and  execute  the 
business  to  which  he  has  been  appointed. — 
If,  therefore,  a  i)erson  appoint  a  child  or  an 
idiot  his  agent,  it  is  invalid ;  whereas,  if  a 
freeman,  who  is  adult  and  of  sound  judg- 
ment, appoint  his  fellow*  his  agent, — or,  if 
a  privileji^ed  slave  appoint  his  fellow  his 
agent,  it  is  valid. 

A  Mahjoor  slave,  or  an  in/ant  {capable  of 
understanding)  may  he  appointed  an  agent, — 
If  a  person  apx)oint  an  infant  who  under- 
stands purchase  and  sale,  or  a  Mah^'oor  (or 
inhibited)  slave,  to  be  his  agent,  it  is  in 
either  case  valid.  The  rights  of  the  contract, 
however,  do  not  appertain  to  them  but  to 
their  constituent. — The  reason  of  the  vali- 
dity of  the  appointment  is  that  the  infant 
is  capable  of  explanation ;  and  therefore 
his  act  is  held  to  De  valid,  when  done  with 
the  permission  of  his  guardian ;— and  the 
slave  is  capable  of  acting,  and  is  the  master 
of  his  actions  when  they  relate  to  himself, 
though  not  if  they  relate  to  his  master ;  but 
agency  for  another  does  not  relate  to  his 


*   Meaning,  one  who   resembles  him  in 
those  points. 


master.    The  appointment  of  the  infant  or 
slave,  therefore,  is  valid. 

But  the  obligations  they  enter  into  are  not 
binding  upon  them,  hut  upon  their  condi- 
tuent, — They  are  neither  of  them,  however, 
capable  of  performing  the  obligations  of  the 
contract: — the  infant,  because  of  his  want 
of  competencv ;  and  the  slaye,  because  it 
would  interiere  with  the  rights  of  tk 
master ; — the  x>erformance  of  the  contract, 
therefore,  rests  with  the  constituent. — It  is 
related  as  an  opinion  of  Aboo  Yoosaf,  that 
if  an  infant,  or  a  slave,  as  aboTe  described, 
should  make  a  sale,  and  the  purchaser,  being 
ignorant  of  their  situation,  should  after- 
wards be  informed  of  it,  in  that  case  it  is 
in  his  option  to  annul  the  contract,~be- 
cause  having  concluded  the  bargain  on  a 
supposition  that  they  were  competent  to  fulfil 
the  rights  of  it,  and  being  afterwards  in- 
formecT  that  the  rights  of  the  contract  did 
not  rest  with  them,  he  becomes  of  conse- 
quence entitled  to  annul  it  in  the  same 
manner  as  if  he  had  discovered  a  defect  in 
the  subject  of  it. 

Contracts  concluded  by  agents  are  either 
such  as  the  aaent  refers  to  himself. — ^The 
contracts  concluded  by  agents  are  of  two 
kinds :— FiBST,  such  as  the  agent  refers  to 
himself;  and  which  do  not  depend,  in  any 
degree,  on  the  constituent ;  as  in  the  casts 
of  sale  or  hire,  which  relate  to  the  agent 
and  not  to  the  constituent. — 6hafei  main- 
tains that  the  rights  of  sale  appertain  to  the 
constituent ;  because  the  rights  of  a  contract 
of  sale  are  dependants  of  the  effects  of  it ; 
and  as  the  effect,  namely,  right  of  property, 
appertains  to  the  constituent,  so  in  the  same 
manner  its  dependant  also  appertains  to  him : 
an  agent  for  sale,  therefore,  is  the  same  as 
a  messenger,  or  an  agent  for  marriage. — The 
arguments  of  our  doctors  are  that  an  agent 
is  the  contracting  party,  boUi  in  reality  and 
in  effect: — in  reality,  because  the  contract 
is  formed  by  speech,  and  the  speech  of  the 
agent  is  authentic  because  he  is  a  man : 
and  in  effect^  because,  being  himself  com- 
petent, there  is  no  necessity  for  the  reference 
of  the  rights  of  the  contract  to  the  constitu- 
ent ;  whereas,  if  he  were  merely  a  messenger, 
he  would  not  be  exempt  from  the  necessity 
of  referring  the  rights  of  the  contract  to  the 
constituent,  as  is  the  case  with  a  messenger. 
— Now  since  such  is  the  nature  of  agency,  it 
follows  that  an  agent  is  considered  as  a 
principal  in  regard  to  the  rights  of  the  con- 
tract ;  and  hence  Eadooree,  in  Uie  treatise 
which  bears  his  name,  savs  "  an  agent  fur 
sale  delivers  the  goods  ana  takes  possession 
of  the  purchase-monej,  and  is  liable  to  be 
sued  for  any  defect  m  the  subject  of  the 
sale ;" — and,  on  the  other  hand,  "an  agent 
for  purchase  receives  the  goods,  and  delivers 
the  price,  and  may  sue  the  seller  for  any 
defect  in  the  goods ; " — because  all  these  are 
considered  as  the  rights  of  sale.  The  con- 
stituent, moreover,  is  the  proprietor  of  the 
thing  purchased  through  his  agent,  ab  initio ; 
in  the  same  manner  as  when  a  slaye  accepts 
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a  grift,  or  catches  grame,  or  gathers  fire-wood ; 
in  all  which  oases  the  master  is  proprietor 
of  the  grift,  of  the  ^me,  or  of  the  fire- 
wood, ab  initio ;  that  is  to  say.  the  property 
is  not  held  first  to  rest  in  the  slave,  ana 
then  to  shift  to  him. — This  doctrine  of  the 
primary  existence  of  the  right  of  property 
in  the  constituent  is  approved : — contrary  to 
Koorokhee,  who  maintains  that,  in  conse- 
quence of  the  purchase,  the  right  of  pro- 
perty rests  orifirinally  in  the  agent,  and  nrom 
nim  shifts  to  toe  constituent). 

Or  to  his  constituent, — Secondly,  such  as 
the  agent  refers  the  performance  of  to  his 
constituent,  and  in  which  he  has  an  imme- 
diate interest ;  such  as  marriage,  Ehoola,  or 
composition  for  wilful  murder ;  in  all  which 
cases,  the  righte  appertain  to  the  constituent 
and  not  to  the  agent. — Hence  no  demand 
can  be  made  on  the  husband's  agent  for  the 
dower ;  nor  can  the  wife's  agent  be  required 
to  deliver  over  the  dower  to  her  husoand ; 
for  in  these  cases  the  agent  is  a  mere  mes- 
senger, and  is  not  exempt  from  the  necessity 
of  referring  the  performance  to  his  consti- 
tuent: for  if  the  ag^nt,  in  the  case  of 
marriage,  were  to  refer  the  performance  to 
himself,  it  would  become  his  marriage,  and 
not  that  of  the  constituent  (whence  the 
necessity  for  considering  him  as  a  mere 
messeneer). — The  reason  of  this  is,  that  as 
none  of  these  contracte  are  of  a  nature  to 
admit  of  the  a^ent  first  acting  in  them  as  a 
principal,  he  is  therefore  obliged  to  refer 
them  to  the  constituent,  and  to  act  himself  as 
a  mere  messenger. — Manumission  for  a  com- 
pensation, contracte  of  Eitebat,  and  compo- 
sitions after  denial,  are  ail  of  the  second 
class.  —  With  regard  to  composition  after 
acknowledgment,  it  is  of  the  first  class,  as 
partaking  of  the  nature  of  sale.— An  agent 
for  the  delivery  of  a  gift,  or  of  charity,  or 
for  the  restitution  of  a  deposit,  as  being  a 
mere  announcer,  is  the  same  as  a  messenger. 
The  case  is  also  the  same  with  regard  to  an 
agent  for  the  execution  of  loans  or  pledges  ; 
l^ause  the  efiect  of  these  (namely,  the 
right  of  property)  is  esteblished  by  means 
of  the  seisin  of  the  thing  given  or  bestowed 
in  charity,  and  so  on ;— and  as  the  thing,  in 
these  cases,  belonged  to  the  constituent  and 
shifto  to  the  donee  or  the  other  in  conse- 
quence of  the  seisin,  the  agent,  being  as  it 
were  a  mere  stranger  to  the  thing,  cannot 
be  considered  as  a  principal,  but  must  be 
regarded  merely  as  an  explainer  or  a  mes- 
senger.— It  is  otherwise  in  sale,  because  the 
effect  of  sale  is  esteblished  by  speech,  and 
the  agent  is  the  speaker. — In  tne  same  man- 
ner, also,  as  an  agent  in  the  above  cases  of 
executing  gifts,  &c.,  is  a  mere  messenger,  so 
is  an  agent  appointed  by  the  petitioner  (or 
person  to  whom  the  gift,  the  charibr,  &o.,  is 
given).  The  case  is  the  same  with  respect 
to  an  agent  for  a  contract  of  co-partnership 
or  Mozaribat. 

An  agent  cannot  he  appointed  to  receive  a 
loan. — With  respect  to  an  agent  for  the 
receipt  of  a  loan,  the  appointment  is  null ; 


insomuch  that,  if  a  person^  in  virtue  of  such 
appointment,  should  receive  a  loan,  and  take 
possession  of  it,  he,  and  not  the  constituent, 
would  be  the  proprietor  of  it.  It  is  other- 
wise with  respect  to  a  messenger;  for  the 
receipt  of  a  loan  by  a  messenger  is  lawful. 

A  debt  contracted  to  an  agent  cannot  be 
exacted  by  his  constituent, — If  a  constituent, 
in  the  case  of  having  sold  goods  through  his 
agent,  should  demand  payment  of  the  price 
from  the  purchaser,  the  purchaser  may  law- 
fully refuse  to  comply ;  because,  with  respect 
to  the  contract  or  its  righte,  the  constituent 
is  as  a  atranger,  since  tne  righte  of  the  con- 
tract appertain  to  the  contracting  party. 

But  if  payment  be  made  to  the  constituent, 
it  is  valid, — If,  however,  the  purchaser  pay 
the  price  to  the  constituent,  it  is  lawful ;  nor 
is  the  agent  afterwards  entitled  to  demand 
it  from  him,  since  he  has  paid  it  to  the  con- 
stituent, to  whom  it  of  right  belonged : — 
but  if  the  agent  persist  in  demancung  it 
from  him,  then  let  him  take  it  back  £om 
the  constituent  and  pay  it  to  the  a^ent,  and 
let  the  agent  give  it  to  the  constituent ;  a 
mode  in  which  there  is  evidently  no  advan- 
tage to  any. 

And  the  debtor  ma^  Un  his  payment) 
deduct  a  debt  owing  htm  by  the  constituent. 
— It  is  to  be  observed  that  as  the  right  be- 
longs to  the  constituent,  the  purchaser  may. 
in  case  of  the  constituent  oeing  indebted 
to  him,  deduct  the  debt  from  the  price.  If, 
however,  the  constituent  and  agent  be  both 
indebted  to  him,  he  is  only  entitled  to  deduct 
from  the  price  the  debt  of  the  constituent. 

Or  by  the  agent  (when  he  alone  is  indebted 
to  him). — If,  on  the  other  hand,  the  agent 
only  be  indebted  to  him,  he  is  at  liberty 
(according  to  Haneefa  and  Mohammed)  to 
deduct  it  from  the  price ;  because  the  agent 
(as  they  hold)  may,  if  he  please,  exempt 
the  purchaser  entirely  from  the  payment. 
In  either  case,  however  (that  is,  whetiier 
the  purchaser  make  a  deduction  on  account 
of  the  debt  due  by  the  agent,  or  whether 
the  agent  exempt  him  entirely),  the  agent  is 
responsible  for  the  whole  to  ms  constituent. 


CHAPTER  II. 

OF  AQENCT  FOB  PimCHA.SE  AND  SALE. 

Section  I, 
Of  Agency  for  Purchase. 

An  agent  must  be  properly  instructed  with 
respect  to  what  he  is  to  purchase, — When  a 
person  appointe  another  his  ajgrent  for  pur- 
chasing some  indefinite  thing,  it  is  necessary 
that  he  exolain  the  kind  and  quality  of  the 
thing,  or  tne  kind  and  price  of  it ;  in  order 
that  the  a^ent  may  know  the  nature  of  the 
act  for  which  he  has  been  appointed,  and 
thence  become  capable  of  executing  it. 

Except  where  his  powers  are  general, — If, 
however,  a  person  appoint  another  an  abto- 
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lute  agent,  by  Baying  to  him,  "  purchase  for 
me  whatever  thing  you  may  judge  advisable," 
in  that  case  the  explanation  of  the  kind,  &c., 
is  unnecessary,  because  the  constituent,  in 
this  instance,  charfarcs  the  agent  with  a  dis- 
cretionary care  of  his  interests ;  and  whatever 
he  may  then  purchase  is  considered  as  in 
obedience  to  his  order. — In  fact  a  small  degree 
of  uncertainty  in  agency  (such  as  an  uncer- 
tainty of  the  quality)  is  of  no  consequence, 
according  to  a  favourable  construction  of  the 
law;  because  agencv  is  founded  on  liberal 
principles;  and  making  an  explanation  of 
the  quality  an  essential  would  be  a  restraint 
upon  it. 

An  agency  is  invalid  where  the  terms  in 
which  it  is  expressed  leave  a  great  dearee  of 
uncertainty  with  respect  to  the  subject  of  it, 
—If  the  constituent,  in  the  appointment  of 
his  agent,  should  use  a  word  applicable  to  a 
variety  of  general  kinds,  such  as  animal,— or 
a  word  which  serves  to  express  a  variety  of 
meanings,  such  as  Dar,*— 7  in  this  case  the 
appointment  of  agency  is  invalid,  even  al- 
though the  constituent  may  have  specified 
the  amount  of  the  price  ;  for  articles  of  each 
kind  may  be  purchased  for  the  same  price ; 
and  it  is  not  known  which  kind  the  consti- 
tuent wishes.— Hence  the  agency  in  this  case, 
on  account  of  the  p:reat  degree  of  uncertainty, 
becomes  impracticable.  If,  also,  the  word 
used  be  appficable  to  a  variety  of  species,  the 
ogency  is  invalid,  unless  the  constituent  spe- 
cify tne  price,  or  define  the  species,  though 
he  should  not  mention  the  goodness  or  bad- 
ness of  the  quality.  If,  however,  he  specify 
the  T)rice,  or  define  the  quality,  the  agency  is 
valia,  because  the  specification  of  the  price 
leads  to  a  knowledge  of  the  species  ;  ana  the 
mention  of  the  species  leaves  only  the  uncer- 
tainty of  the  quality,  which  is  considered  a 
degree  of  uncertainty  so  trifling  as  not  to 
prevent  the  execution  of  the  agency.  Thus, 
if  a  person  constitute  another  his  agent  for 
the  purchase  of  "  a  slave,  whether  male  or 
female;"  the  agency  is  invalid,  because  **  a 
slave,  whether  male  or  female,**  applies  to  a 
variety  of  species.  If,  however,  he  explain 
the  particular  species  (such  as  Turkish,  Abys- 
sinian, Indian,  or  of  a  mixed  descent),  the 
appointment  is  valid. — In  the  same  manner, 
also,  the  appointment  is  valid  where  th^  price 
only  is  specified,  because  in  that  case  (as  was 
before  explained)  a  small  degree  only  of  un- 
certainty remains. — It  is  recorded  in  the 
Jama  Sagheer,  that  if  a  person  desire  another 
to  purchase  for  him  clotn,  or  an  animal, t  or 
a  house,  the  agency  is  invalid,  because  of  the 
ffreat  degree  01  uncertainty ;  as  the  term  daba 
(for  instance)  means  every  animal  that  moves 
on  the  face  of  the  earth,  although,  in  common 
acceptation,  it  signify  either  a  horse,  an  ass, 
or  a  mule ; — in  the  same  manner,  cloth  is  a 
generic  term,  applicable  to  a  variety  of  species 


*  This  word  signifies  a  house,  a  stake,  and 
a  variety  of  other  meanings, 
t  Arab.  Daba. 


from  the  finest  silks  to  the  ooanest  sheet  of 
cotton ;  and  the  term  house  is  applied  to 
things  which  (with  respect  to  sjiecies)  are 
conspicuously  dififerent  from  «kch  other, 
from  a  variety  of  causes,  snch  as  neigh- 
bourhood, the  abundanoe  or  paucity  of 
rights  and  privileges,  or  the  sitnatioiL  in  par- 
ticular lanes  or  cities :  from  the  great  micer- 
tainty  in  all  these  cases,  therefore,  tlie  agency 
is  invalid. 

Unless  in  case  of  subsequent  explanatiau 
—But  it  becomes  valid  in  case  of  an  explsnt- 
tion  of  the  price  of  the  house,  or  the  species 
of  the  doth  or  animid. 

A  power  to  purchase  taatn  \^food]  is  re- 
stricted to  the  purchase  of  wheat  or  flour, — 
If  a  person  (ave  another  a  hnndrea  diims, 
and  say  to  him  *'  buy  for  me,  with  these 
dirms,  food ; "  in  that  case  the  word  food  is 
construed  to  mean  wheat,  or  the  flour  of 
wheat,  on  a  favourable  construction. — ^Ana- 
logy would  suggest  the  meaning  to  be  any 
kind  of  food  whatever,  according  to  the  real 
import  of  the  word. — The  reason  for  a  more 
favourable  construction,  in  this  jNurticuIsr, 
is  that  the  word  taam  [food],  when  used  in 
purchase  and  sale,  means  (according  to 
general  custom),  wheat  and  the  flour  of  it ; 
and  as  general  custom  must  he  preferred  to 
mere  analogy,  the  law,  for  that  reason,  in  ^ 
cases  of  purchase  and  sale,  construes  the  word 
taam  [food]  to  mean  wheats  or  the  flour  of 
it.— Some  have  said  that  if  the  constituent, 
in  this  case,  give  manydinns  (ten,  for  in- 
stance), then  the  word  food  is  construed  to 
mean  wheat :  if,  on  the  other  hand,  he  give 
a  few  dirms  (three,  for  instance),  it  is  con- 
strued to  mean  bread  made  of  wheat ;  and  if 
a  middle  number  (such  as  seven),  it  is  con- 
strued to  mean  the  flour  of  wheat. 

An  agent  may  return  goods  purchased  hy 
him  to  the  seller,  on  account  of  a  defect, — 
If  an  agent,  after  purchase,  discover  a  defect 
in  the  goods,  he  may  then  return  tihem  to 
the  seller ;  because  the  rejection  of  the  sub- 
ject of  sale  on  account  of  a  defect  is  one  of 
the  rights  of  a  contract  of  sale;  and  the 
aj^entj  as  being  one  of  the  contracting  par- 
ties, 18  entitled  to  all  the  rights  of  the  con- 
tract. 

But  not  after  having  delivered  them  to  his 
constituent, — This,  however,  is  only  where 
the  agent  has  not  delivered  over  the  goods  to 
his  constituent ;  for,  after  that,  he  cannot  re- 
turn it  to  the  seller  unless  by  permission  of 
the  constituent ;  because,  after  delivering  the 
goods  bought  to  his  constituent,  his  agency 
ceases;  and  also,  because,  if  he  were  then 
permitted  to  return  the  goods  to  the  seller 
without  the  consent  of  the  constituent,  the 
seisin  made  by  the  constituent  in  his  own 
behalf  would  be  set  at  nought. 

A  right  of  pre-emption  may  be  enforced 
aaainst  an  agent  before  delivery  to  h%a  con- 
stituent;  but  not  afterwards, — (It  is  to  bo 
observed  that  as,  previous  to  the  delivery  of 
the  goods  to  the  constituent,  the  rights  of  the 
contract  rest  with  the  agent,  and  cease  and 
expire  after  the  delivery,  it  follows  that  if  a 
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person  claim  his  right  of  Shaffa*  in  a  house  property;  and  the  coastitueat  may  also 
purchased  bf  an  agent,  be  has  a  right  to  eue  return  the  thing  purohascd  to  the  agant,  oa 
the  agent  previouB  to  the  delivery  of  the  aooount  of  any  defect)  ;— when,  therefore, 
house  te  his  constituent ;  but  after  the  deli-  the  thing  parohased  is  duly  deliyered  to  the 
Tery  no  action  wonldlie  a«ain8t  the  agent.}  oouatituenthy  the  agent,  the  agent  ia  entitled 
Agency  ia  Sir/  or  SilUm  i*  vaOd.—lr  c  to  take  from  him  the  price  he  may  have  given 
person  appoint  an  atcent  for  eiecutins  a  oon-  for  it :— Secondl;,  as  the  rights  of  the  con- 
tract of  Sirf  or  Siliim  t  it  is  valid  ;  because  tract  appertain  to  the  acent,  and  as  the  oon- 
the  constituent  being  himseJf  competent  to  stituent  is  informed  of  this,  it  follows  that 
these  oontracts  may  lawfully  (on  tne  prin-  he  gives  his  consent  to  the  agent's  payment 
oiples  already  explained)  empower  another  of  the  prise  from  his  own  property.  If, 
to  execute  them  on  hia  behalf.  It  is  to  be  therefore,  the  goods  be  lost  in  the  hands  of 
observed,  however,  that  the  Siilim  here  men-  I  the  agent,  and  he  should  not  previously  have 
tioned  means  a  purchase  by  way  of  Siilim  |  made  a  detention  in  his  own  behalf  ol  thme 
I 1 ,    __i  _..  ^  ^g  jjy  that  mode;  goods  from  his  constituent,  the  loss  ii     ' 


bieoause,  if  a  sale  of  that  nature  were  aUowed 
by  agency,  it  would  necessarily  follow  that 
the  agent  must  himself  beoome  liable  for  a 
particular  article  in  lieu  of  a  prioe  which  he 
has  not  received. — It  is  likewise  to  ba  ob- 
served that  if,  in  either  of  these  caees  (that 


falls  upon  the  constituent,  and  iie  be- 
uuuies  liable  for  the  price  to  the  agent;  be- 
cause the  seisin  of  the  agent,  so  l«ng  as  he 
makes  no  formil  detention  of  the  parahase 
from  hia  oonstituent,  stands  as  the  seisin  of 

, ,  the  oonstituent ;  and  therefore  he  is  held  to 

is,  either  the  ooutraot  of  Siilim  or  Sirf),  the  have  been  virtually  possessed  of  the  goods 
asent  (who  is  the  buyer)  be  separated  from  whilst  the  loss  took  place. 
theseller.—previouslohisBeisitiofUie  goods.  An  agent  may  detain  from  kU  cortttituenl 
in  the  case  of  Siilim,— or,  to  the  mutual  vihat  bt  purchmei,  antil  he  be  paid  the  price. 
aeisin  of  the  article  of  exchange  in  the  ease  — Ah  agent  ia  entitled  to  detain  from  his 
of  SirT, — the  contract  becomes  null ;  because  oonstituent  any  porchase  he  may  have  made 
the  a^nt  being  a  party,  his  separation  from  on  his  account,  until  he  be  paid  the  price  by 
the  other  partv  previous  to  the  seisin  is  the  him,  according  to  what  was  before  sud,  that 
canse  of  aDnnlment  of  both  oontracts  (con-  '■  the  agent  stands  as  the  seller,  and  the  con- 
trary to  where  the  oonstituent  is  separated  stituentas  the  purchaser.— Zijfer  maintains 
£rom  the  seller  before  the  seisin;  because  not  ithat  the  agent  is  not  entitled  t«  detain  the 
being  himself  a  party,  his  separation  is  of  no  purchase,  as  the  oonstituent  has  already 
consequence). — Since,  therefore,  the  agent  is  made  seisin  of  it ;  becau^,  as  the  seisin  of 
a  party,  it  follows  that  his  seisin  and  deli-  j  the  agent  is,  virtually,  the  aeisin  of  the  con- 
Tcry  are  valid,  although  be  be  one  to  whom  atituent,  it  is  consequently  the  same  as  if  the 
the  rights  of  a  contract  cannot  appertain  |  agent  had  actually  delivered  them  over  to 
(such  as  an  infant  or  an  inhibited  slave).  It  him :  the  agent's  right  of  detention,  there- 
is  different  with  regard  to  a  messenger  in  a   fore  (in  satisfaction  of  his  claim  to  payment 


contract  of  Siilim  or  Sirf;  for  hia  scimu  u  f^  ^u^j  i^x^v^^^,  vnuca,  lu  tuc  huulc  manner  as 
not  valid,  as  his  function  relates  to  the  con- ,  in  case  of  his  actual  dehvery  of  them.  Our 
tract  and  not  the  seisin ;  becsuae  a  mes^nger  |  doctors,  on  the  otiier  hand,  argue  tbkt  the 
merely  delivers  the  speech  of  hia  employer  delivery  of  the  goods  to  the  constituent  (on 
to  another ;  and  aeisin  is  no  way  connected  the  principle  of  the  seisin  of  the  agent  being 
with  speech.  Uoreover,  a  apeecn  delivered  the  seisin  of  the  constituent)  is  a  matter  of 
by  a  messenger  refers  itself  to  the  dictator  of  I  necessity  ;  but  does  not  imply  any  consent 
.» ;^^  therefore,  not  I  on  the  jiart  of  the  ^ent  to  the  relinquisb- 


1  messenger  it 


„  .  re,  not  on  the  part  of  the  agent  . .  __ 
considered  as  a  party ;  and  hence  his  seisin,  ment  of  hia  right  of  detention, 
as  being  the  seisin  of  a  stranf^e:    '        "      ''       '  '■"" '     


n  aqent,  paying  for  goods  with  hit  . .  . 
money,  ta  eniiiledto  repayment  from  hie  con- 
ttittient.  ~1f  an  agent  fur  purehase  pay  the 
price  of  the  goods  from  his  own  property. 
and  obtain  possession  of  them,  he  ia  entitled 
to  repayment  from  his  constituent,  for  two 
reasons. — FIRST,  he  stands  as  a  seller,  and 
t  constituent  as  a  purchaser;  because 


,   ..n  agent 

constituent  disagree,  with  respect  to  the 
price,  an  oath  is  tendered  to  both,  as  holds 
in  all  mutual   exchanges   of   property   for 


is  not  valid,    of  the  agent. 


-The  » 

"  >","""■   '  —  ""*  '^^  actual 

Btinm  of  the  constituent ;  but  is  rather  sus- 
pended.--If,  therefore,  the  agent  should  not 
detain  the  goods  from  his  constituent,  hia 
seisin  stands  as  the  seisin  of  his  constituent ; 
but  if  he  detain  them,  his  seisin  is  then  con- 
sidered as  on  his  own  behalf. 
But  if  the  purchate  perish  in  the  agent'i 

_ ^ ._  ,    'taiaauring  such  detention,  he  iireapontible. 

Tirtnal  exchange  is  established  between  ~IPj  in  the  case  befuro  staled,  the  agent 
them  (whence  it  is  that  if  an  agent  and  his  i  aetaiu  the  purchase  from  his  constituent, 
snd  it  perish  in  hia  hands,  he  is  answerable, 
sccording  to  Aboo  Yoosaf,  in  the  same 
manner  as  for  a  pledge.*— Mohammed  is  of 
opinion  that  he  is  answerable  in  the  same 
degree  as  when  goods,  the  subject  of  a  sale, 
decay,  or  are  lost,  in  the  hands  of  the  seller, 
in  which  case  the  responsibility  is  for  the 


*  A  right  of  neighbourhood,  which  gives 
the  neighbour  a  privilege  of  pre-emption. — 
It  is  fully  treated  of  under  the  nead  of 
ShaSa. 
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pncc,  not  for  the  value  ;— that  is,  the  pur- 
chaser is  exempted  from  the  payment  of  the 
price ;  —  and  such  is  also  tne  doctrine  of 
Haneefa.  —  Ziffer,  on  the  contrary,  is  of 
opinion,  that  responsibility  attaches  in  the 
same  dcRTce  as  in  a  case  of  usurpation;* 
aa  the  dt-tention  has  been  made  without  any 
right.— The  argument  of  Haneefa  and  Mo- 
hammed is  that  the  agent  stands  as  the 
seller  of  the  article  in  question  to  the  con- 
stituent, and  detains  it  from  him  in  order 
that  he  may  exact  payment  for  it;  and 
consequently  that  the  constituent  stands 
acquitted  of  the  price  on  the  decay  or  de- 
struction of  the  article  in  the  hanas  of  the 
agent. — The  reasoning  of  Aboo  Yoosaf  is 
that  the  thing  in  question,  in  the  hands  of 
the  agent,  was  not  at  first  ^  a  subject  of 
responsibility,  but  became  so  in  consec^uence 
of  detention  with  a  view  to  satisfaction  for 
the  price ;  and  the  same  is  the  actual  pro- 
X)erty  of  a  pledge :— contrary  to  a  purchase ; 
as  that  is  a  subiect  of  resnonsibility  in  the 
hands  of  the  seller  from  tne  first  and  not 
because  of  detention  for  the  price.  A  con- 
tract of  sale,  moreover,  is  cancelled  in 
consequence  of  the  loss  of  the  subject  of  it ; 
but  in  the  case  in  question,  the  original 
contract  between  the  agent  and  seller  is  not 
annulled.— Haneefa  and  Mohammed,  how- 
ever, maintain  that  though  the  original  con- 
tract of  sale  be  not  annulled,  yet  the  contract 
which  virtually  subsists  between  the  agent 
and  constituent  is  annulled,  in  the  same 
manner  as  if  the  constituent  were  to  return 
the  goods  to  the  agent  on  the  discovery  of  a 
defect. 

Case  of  an  agent  purchasing^,  at  the  rate  of 
his  instruction^  a  larger  quantity  of  anarticU 
than  teas  specified  in  tne  instrttction. — If  a 
person  appoint  another  his  agent  for  the 
purchase  of  ten  ratlst  of  flesh  for  one  dirm, 
aftd  the  agent  purchase  twenty  ratls,  for  one 
dirm,  of  tnat  kind  of  flesh  which  is  sold  at 
the  rate  of  ten  ratls  for  one  dirm  ;  in  that 
case  (according  to  Haneefa)  it  is  incumbent 
on  the  constituent  to  take  only  ten  ratls  for 
half  a  dirm.  The  two  disciples  maintain 
that  it  is  incumbent  on  him  to  take  the 
twenty  ratls  for  one  dirm.  In  some  copies 
of  Kadooree  it  is  written  that  Mohammed 
coincides  in  opinion  with  Haneefa,  and  that 
his  doctrine  m  the  Mabsoot  is  not  incom- 
patible with  it,  he  having  only  observed 
there,  that  **  the  constituent  ought  to  take 
ten  ratls  for  a  half  dirm.*' — The  argument  of 
Aboo  Yoosaf  is  that  the  constituent  ordered 
the  agent  to  expend  his  dirm  in  the  purchase 
of  flesh,  under  a  conception  of  the  price  being 
at  the  rate  of  ten  ratls  per  dirm :  when, 
therefore,  the  agent  purchased  twenty  ratls 
for  the  dirm,  as  tie  appears  to  purchase  them 
on  account  of  his  constituent,  he  is  conse- 
quently entitled  to  take  the  whole ;  in  the 


*That  is,  at  the  rate  of  the  full  value, 
whatever  that  may  be. 
t  A  rati  is  about  one  pound,  Troy  weight. 


same  manner  as  where  a  person  empowm 
another  to  sell  his  slave  for  a  thousand 
dirms,  and  the  'agent  obtains  two  thousand; 
in  which  case  the  constituent  is  entitled  to 
the  whole  of  the  sum  so  obtained. — Thfl 
argument  of  Haneefa  is  that  the  constitiMiit 
having  expressly  enjoined  the  purchase  of 
ten  ratls,  it  follows  that  the  excess  must  be 
considered  as  having  been  parchased  by  Hie 
agent  on  account  of  himself, — and  for  whidi 
he  must  accordingly  pay  the  prioe : — con- 
trary to  where  an  agent,  beine  empowered 
to  sell  a  slave  for  a  thousand  oirms,  obtains 
two  thousand  for  him ;  because,  in  tlds  otse, 
the  excess  being  in  exchange  for  the  pro]^rty 
of  the  constituent,  is  consequently  his  right 
— If,  however,  the  agent  were  to  purchase 
for  one  dirm  twenty  ratls  of  flesh  of  that 
kind  which  is  sold  at  the  rate  of  twenty  ratU 
per  dirm,  the  purchase  (in  the  opinion  of  all 
our  doctors)  is  made  by  tne  agent  for  himself; 
because  the  object  of  the  constituent  was 
evidently  fat  ineat,  and  that  objeot  has  not 
been  here  obtained. 

An  agent  cannot  purchase  for  himself  anff 
specific  article  which  he  is  airecied  to  pur' 
chase  for  his  constituent, — Ip  a  person  s^ 
point  another  his  agent  to  purchase  for  Imii 
some  speciflc  article,  in  that  case  the  agent 
is  not  entitled  to  purchase  the  article  for 
himself;  because  this  is  a  breach  of  the 
trust  reposed  in  him  by  his  oonstitaent; 
and  also,  because  it  is  a  dismission  of 
himself  from  his  appointment,  which  he 
is  not  (in  the  opinion  of  some)  empowered 
to  do,  unless  in  the  presence  of  hia  consti- 
tuent. 

Unless  he  purchase  it  for  somethinp  of  a 
different  nature  from  tne  price  speeifiea,^ 
If,  however,  the  constituent  shoula  have 
specified  the  price  of  the  article,  and  the 
agent  purchase  it  for  a  price  of  s  different 
species  from  that  mentioned  by  the  consti- 
tuent; or  if,  the  constituent  not  having 
specified  the  price,  the  agent  purchase  the 
article,  not  for  dirms,  but  for  something 
estimable  by  weight  or  measurement  of 
capacity. 

Or  through  the  mediation  of  another  agent, 
—Or,  lastly,  if  the  agent  appoint  another 
agent,  and  that  secondary  asfent  purchase 
the  article  in  the  absence  of  the  primary 
agent;  in  all  these  cases  the  purcnase  is 
held  to  have  been  made  on  behalf  of  the 
agent  himself,  and  not  of  his  constituent, 
because  of  the  deviation  from  his  consti* 
tuent's  orders. — If,  on  the  other  hand,  the 
secondary  agent  conclude  the  bargain  in  the 
presence  of  the  primary  agent,  the  purchase 
IS  in  that  case  considered  as  made  for  the 
constituent,  because  the  wisdom  and  judg- 
ment of  the  primary  agent  is  held  (in  con- 
sequence .of  his  presence)  to  have  been 
exerted ;  and  hence  there  is  no  deviation 
from  the  orders  of  his  constituent. 

Case  of  agency  in  the  purchase  of  an  inde- 
finite slave. — If  a  person  appoint  another  to 
purchase  for  him  an  indefinite  slave,  and  the 
agent  accordingly  purchase  a  slave ;  in  that 
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case  the  slave  belongs  to  the  aeent  himself/ 
unless  h3  declare,  **  I  inteaddd  tha  pur- 
chase for  my  constitueiit," — or  nnless  he 
make  the  purchase  with  the  constituent's 
property.  —  The  compiler  of  the  Hedaya 
remarks  that  this  case  may  occur  in  various 
shape?. 

Which  admits  of  four  descriptions, — 
First,  where  the  agent  refers  the  contract 
to  his  constituent's  money,  as  if  he  should 
•ay,  **  with  this  thousand  dirms  (meaning 
those  of  his  constituent)  I  have  purchased 
this  slave ;"  in  which  case  the  slave  ^oes  to 
the  constituent.  (This  is  the  case  wnich  is 
meant  by  the  above  exi)ression,  "  or  unless 
he  make  the  purchase  with  the  constituent's 
property ;"  for  that  does  not  mean  "  that  he 
shall  &r8t  make  the  purchase  for  a  thousand 
dirms,  generally,  and  then  pay  it  from  the 
property  of  his  constituent.")  Sbcondly, 
where  the  agent  refers  the  contract  to  his 
own  money;  in  which  case  the  slave,  for 
evident  reasons,  belongs  to  the  agent  nim- 
self,  since  he  has  referred  the  contract  to  his 
own  property.  Thirdlt,  where  the  agent 
refers  to  money  in  general ;  in  which  case 
the  purchase  is  made  either  for  himself  or 
his  constituent,  as  he  may  have  resolved  in 
his  mini  at  the  time ; — ^because  the  agent,  in 
a  case  of  the  present  description,  is  at  full 
liberty  either  to  make  the  purchase  for  him- 
self, or  for  his  constituent.  If,  therefore, 
the  agent  and  constituent  disagree  (the 
agent  asserting  that  he  intended  the  pur- 
chase for  himself,  and  the  constituent  de- 
clariog  that  he  intended  it  for  him),  then 
the  i>ayment  of  the  price  must  determine ; 
that  is,  the  slave  is  adjudged  to  him  from 
whose  property  the  price  is  paid.— If,  on  the 
other  hand,  it  be  admitted  by  both  that  no 
resolution  was  formed,  Mohimmed  alleges 
the  slave,  in  this  case,  to  be  the  property  of 
the  agent;  because  of  his  being  the  contract- 
inj^  pirty,  and  also,  because  of  the  proba- 
bility there  is  that  every  one  acts  for  himself, 
nnless  where  it  can  be  proved  to  the  contrary, 
which  the  case  in  question  does  not  admit  of. 
— Aboo  Yoosaf  is  also  of  opinion  that  the 
payment  of  the  price  ought  to  determine  the 
right  to  the  purchase  ;  because  it  serves  as 
a  criterion  to  determine  the  action  of  the 
agent,  which  otherwise  admits  of  two  sup- 
positions ;  and  also,  because,  if  the  purchase 
were  to  be  considered  as  made  on  account  of 
the  a^nt,  notwithstanding  his  having  paid 
the  price  from  the  property  of  the  constituent, 
it  would  follow  that  the  agent  is  an  usurper. 
This  conclusion  of  Aboo  Yoosaf,  however 
(that  the  agent  would,  under  these  circum- 
stances, be  an  usurper),  does  not  necessarily 
follow :  on  the  contrary,  he  cannot  otherwise 
be  considered  than  as  in  the  case  where  the 
parties  disagree  with  respect  to  the  inten- 


*  That  is,  the  agent  is  considered  as 
having  made  the  purchase  on  his  own 
account,  and  consequently  must  pay  the 
price  out  of  his  own  property. 


tion ;  which  we  have  already  explained. — It 
is  to  be  observed  that  all  the  several  modes 
here  described  apply  equally  to  the  appoint- 
ment of  an  agent  tor  the  management  of  a 
contract  of  Sillim. 

Case  of  dispute  between  the  agent  and  con-- 
stituent  respecting  a  shce  who,  after  being 

furchased  oy  the  agent,  dies  in  his  hands, — 
F  a  person  appoint  another  to  purchase  for 
him  a  slave  for  a  thousand  dirms,  and  the 
agent  afterwards  inform  him  that  **  he  had 
accordingly  purchased  for  him  a  slave  for  a 
thousand  dirms,  but  that  the  slave  had  died 
in  his  possession,'* — and  the  constituent,  on 
the  other  hand,  assert  that  '*he  had  pur- 
chased the  said  slave  for  himself  and  not  for 
him ;" — ^in  this  case  the  assertion  of  the  con- 
stituent, corroborated  by  an  oath,  must  be 
credited. — This,  however,  proceeds  on  a  sup- 
position that  the  constituent  had  not  pre- 
viously delivered  the  said  thousand  dirms  to 
his  agent :— for  if  he  should  have  given  the . 
thousand  dirms,  the  declaration  of  the  agent' 
must  be  credited ;   because,  in  the  former 
instance,  the  agent  gives  information  of  his 
performance  or  an  act  which  he  is  not  now 
capable  of  carrying  into  full  execution  (since 
he  cannot  purchase  a  slave  who  is  dead), 
and  his  object  is  to  get  a  thousand  dirms 
from  the  constituent,  wno,  on  the  other  hand, 
denies  his  right ;  and  the  word  of  a  defendant 
is  creditable  before  that  of  a  plaintiff:  and, 
in  the  latter  instance,  the  agent  is  a  trustee, 
havinjBT  the  price  in  his  hands  as  a  deposit ; 
and  his  object  being  to  obtain  a  release ment 
from  his  trust,  his  assertion  is  therefore  cre- 
dited.— If,  however,  the  slave  be  actually 
alive  at  the  time  of  the  disagreement,  the 
declaration  of  the  agent  must  be  credited 
(according   to    Haneefa   and    Mohammed), 
whether  the  constituent  have  delivered  the 
price  or  not ;  because  the  agent  gives  infor- 
mation of  his  having  performed  an  act  which 
he  is  capable  at  that  instant  of  carrjring  fully 
into  execution  ^since  it  is  in  his  power  to 

Eurchase  this  slave,  as  he  is  living),  and 
ence  his  word  is  not  liable  to  suspicion. — 
According  to  Haneefa,  indeed,  if  the  con- 
stituent snould  not  have  delivered  the  price, 
his  assertion  must  be  credited,  as  the  agent 
is  in  this  case  liable  to  the  suspicion  of 
having  first  purchased  the  slave  on  account 
of  himself,  and  asserting  afterwards  (on  the 
discovery  of  a  defect)  that  he  has  purchased 
him  for  his  constituent.  It  is  otherwise 
where  he  has  already  received  the  purchase- 
money,  because  then  he  ii  considered  as  a 
trustee  of  it,  and  his  assertion  is  credited, 
as  it  tends  to  procure  him  a  releasement 
from  his  trust : — whereas,  in  the  other  case, 
he  cannot  be  considered  as  a  trustee,  sinco 
the  purchase-money  is  not  in  his  posses- 
sion. 

In  a  case  of  dispute  between  an  agent  and 
constituent  respecting  the  purchase  of  a  spe- 
cific slave,  the  declaration  of  the  agent  must 
be  credited,—  If  a  person  desire  his  agent  to 
purchase  for  him  a  specific  slave,  and  they 
afterwards  disagree  during  the  life-time  of 
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tho  v]d\r  (tlif  ooiiititr..  lit  iissirlinff  tliiit  Ih^' 
at^i'iit  had  ]»iin'husrd  liiiii  for  hiiuik^-lf,  an<l 
the  ixsmX  dfclarintr  tliut  liu  had  purrhasj-d 
him  tor  his  cuiiNtitucnt),  in  this  case  it  is  | 
uiiivi-rsally  a;^iiul  that,   \vh<"thj'r  thi?  o«iri- 
btitiinit  may  havf  drlivt-n-d  to  him  tho  pri^v 
or  not,  thi'  usMTtion  of  tho  a  sent  must  bo  i 
cnditod  :  brcuiisi*  th«?  ajrrnt  «;ive8  informa-  ! 
tiou  of  his  ]ierforman«'o  of  au  act  which  he 
is  at  that  moment  capahlc  of  cairyinj?  fully  j 
into  execution;  and  also,  bcc.iuse  he  is  not 
in  this  case  liable  to  any  suspii-ion,  since  on 
ajrcnt  for  the  imrchase  of  a  spi-cilic  thin^' 
cannot  purchas*.*  that  thinK*  for  himsilf  in 
theal)Sence  of  his  constituent,  for  the  reasons 
already  explainetl ;  in  opi)osition  to  the  case  ' 
of  an  indefinite  thin^  (a<(;')rdinjr  to  the  doc-  ' 
trine  of  Ilaneefa.  as  exhibited  above). 

A /I  mjt'ntf  arnu'iwj  his  nnmnisAitm,  cannot 
aftvi'irnrds  nfruri,   iinfrss  the   al/rtjrd  Con- 
stifitrnt  (fvni/  thv  cnninn'snion. — Ik  onr*  person 
sav  to  another  **  sell  to  me  this  slave  in  be- 
half of  Omar,  who  is  my  constituent;"  and 
the  slave  bo  aocordinjrly  sohl,  and  the  a^ont 
afterwards  deny  that  no  had  been  authorized 
to  make  the  purchase  bv  (Jmar,  and  Omar  \ 
then  appear,  and  assert  tiiat  ho  had  desired 
the  said  apent  to  j^urchaso  the  said  slave  for  ! 
him,— in  this  case  Omar  is  entitled  to  take 
the  slave,   because  the  assent  has    liimself. 
acknowledged  his  aurency  on  his  behalf,  and 
denial  after  acknowledsrment  is  of  no  etfeet. ! 
— If,  on  the  other  hana,  Omar  should  deny 
his  havin|?  authorized  the  ]>urehase,  in  that 
case  he  is  not  entitled  to  take  the  slave, 
heeausi*  tlie  acknowledj{;ment  of  the  apent  is 
set  aside  by  the  denial  of  Omar. — Hut  if, ' 
under    these    circumstances,   the  j)urchaser  | 
should  <leliver  the  slave  to  <)mar,  it  becomes 
then  a  contract  of  sale,  for  which  the  orijsrinal 
jmrchasiT  is  ros]ionsible,  seeing  that  Omar 
nas  purchased  it  from  him  after  the  mode  of 
Taata,  that  is  by  mutual  gift,  as  when  a 
person  buys  a  thing  for  another  without  his 
authority  and  then  d(?livers  the  said  thing  to 
tliat  other. — The  doctrine  of  this  case  shows  , 
that  the  delivery  of  a  thing  according  to 
sale,  sulUces  to  establish  a  sale  by  Taata  or 
mutual  gift,  even  although  the  giving  and 
receiving  of  the  price  should  not  have  taken 
place ;  and  it  also  shows  that  a  sale  by  Taata 
in  things  of  great  or  little  value  is  estab- 
lished by  the  mutual  consent  of  the  parties. 
This  is  the  authentic  doctrine  in  the  case  of 
such  sales. 

An  (Ujvnt  is  at  liberty^  if  he  choose ^  to  par- 
chast'  on  ft/  one  of  two  it  fa  res  sped  tied. — If  a 
person  commission  another  to  pui-chase  for 
fiim  two  spccilic  slaves  without  menticming ! 
the  i)rice,  an<l  the  airent  j)urchase  one  of  them, 
it  is  valid  ;  f«»r  in  this  instance  the  appoint- 
ment of  agency  i**  valid,  and  does  not  r<'strict 
the  agent  to  purchase  both  of  the  slaves  by 
one  contract,  which  is  often  imijractioable, 
btfcuuso  of  the  objeirtion  of  the  proi>rietor  to 
include  them  both  in  one  contract. — The 
agent  may  therefore  lawfully  nurchase  one 
out  of  two  slaves,  unless  wh<»n  no  do<'8  it  by 
deceit,  as  his  agency  authorizes  him  only  to 


make  a  just  purchase,  which  precludes 
from  making  a  deceitful  one. — ^The  doct 
in  this  case  is  universally  agreed  to. 

If  a  fM^rson  desire  another  to  purchase 
two  particular  slaves,  without  mentioi 
the  price,  and  the  agent  purchase  on 
these  slaves,  it  is  valid;  because  the app( 
ment  of  the  agent,  in  this  instance 
general  (in  other  words,  does  not  re* 
the  agency  to  the  i)urchase  of  both  slave 
one  contract) ;  and  it  seldom  happens 
two  slaves  are  purchased  by  one  contrac 
a  master  seldom  sells  two  alaves  by  one 
tract. 

But  not  if  the  purchase  be  at  an  erit 
disadvantage, — It  is  lawful  for  the  ag 
therefore,  to  purchase  one  of  the 
(unless,  indetKl,  the  purchase  be  made  a 
evident  disadvantage,  which  would  be  ( 
trary  to  the  end  of  the  appointment). 

Sor  if  the  price  exceed  the  rate  expre 
in  his  instructions ;  unless  the  differenc 
//•//f//!,^.  — If  a  person  desire  another  to  ] 
chase  for  him  two  specitio  slaves  (who 
supiK)sed  to  he  of  equal  value)  for  one  tl 
sand  dirms,  and  the  agent  purchase  on 
these  slaves  for  five  hundred  dirms  or  les 
is  valid,  according  to  Haneefa. — If,  howe 
he  should  purchase  him  for  more  than 
hundred  dirms,  the  contract  is  not  bim 
on  his  constituent.  The  reason  of  thi 
that  the  constituent,  having  opposed 
thousand  dirms  to  the  two  slaves,  who 
equal  in  value,  did  of  consequence  int 
that  the  ag^nt  should  pay  five  hundred  di 
for  each.  The  agent,  therefore,  in  paying 
hundred  dirms,  conforms  exactly  to 
orders  of  his  constitu-jnt ;  and  altnough 
p:iving  less  for  him,  he  does  deviate  from 
orders,  yet  this  being  a  laudable  deviat 
in  favour  of  his  employer,  is  therefore  bi 
ing.  In  purchasing  him,  on  the  other  hi 
for  more  than  five  hundred  dirms,  whel 
the  excess  be  great  or  small,  he  is  guilty 
deviation  from  his  orders  unfavourabh 
the  interests  of  his  employer,  and  whicl 
therefore  not  allowed ;  unless,  indeed, 
agent  ])urchascd  the  other  slave  for  the  i 
remaining  to  complete  the  thousand  dii 
before  any  litigation  happen  between  him 
his  constituent,  for  the  former  purchas 
What  is  here  advanced  proceeds  upon  a 
vourable  construction  of  the  law.  Anal 
would  suggest  that  the  contract,  in  this  c 
ought  not  to  be  binding  on  the  constitu 
because  of  the  deviation  from  his  order 
The  reason  for  a  more  favourable  consti 
tion,  in  this  particular,  is  that  the  pure! 
of  the  two  slaves  for  one  thousand  di 
(which  is  thcexpress  ohjectof  the  constitu 
is  here  obtained ;  and  that  the  limitatio 
their  prices  to  live  hundred  each,  in  an  e< 
manner,  is  only  an  implied  object,  sine 
requires  to  bo  established  by  reasoning ; 
an  express  object  is  always  preferred  tc 
implied  one. — The  two  disciples  main 
that  if,  in  the  case  in  question,  the  aj 
should  have  purchased  one  of  the  two  sl( 
for  more  than  live  hundred  dirms,  by  a  < 
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tract  disadyantaffeotiB  only  in  a  sma]!  degree 

(ivhieh  cannot  always  be  ayoidcd),  and  the 

money  remaining  snflBce  for  the  purchase 

of  the  other  slaye,  it  is  valid ;  because  the 

agency  is  absolute  (that  is  to  say,  is  not  re- 

atricted  to  the  paTment  of  five  hundred  dirms 

for  one  slave),  although  it  be  restricted  to 

m  just  and  proper  contract,  which  that  in 

question  may  be  considered,  as  the  disadvan- 

tag«  attending  it  is  not  great  and  obvious.— 

It  is,  however,  abpolutely  necessary  that  the 

■nm  remaining  suffice  to  purchase  the  other 

alave,  in  order  that  the  object  of  the  con- 

stjtnent  (namely,  the  purchase  of  both  for  one 

thousana  dirms)  be  ootained. 

An  aaent  may  liquidate  a  debt  due  from 
Atifi  to  his  constituent y  by  the  purchase  of  a 
specific  article, — If  a  person  desire  another, 
who  owes  him  one  thousand  dirms,  to  pur- 
chase with  it  a  specilio  slave,  and  the  agent 
act  accordingly,  it  is  lawful ;  because  a 
specification  of  the  sublect  of  sale  amounts 
to  a  specification  of  the  seller ;  and  as  a 
specification  of  the  seller  would  have  been 
lawful  (for  reasons  which  wiU  hereafter 
ap^ar),  so,  in  the  same  manner,  the  specific 
cation  of  the  subject  is  also  lawful. 

Sut  if  the  article  be  not  specified^  and 
perish,  after  purchase^  in  the  agent* s  hands, 
the  debt  is  not^  liquidated. — If  a  person  desire 
another,  who  is  indebted  to  him  one  thousand 
dirms,  to  purchase  with  it  an  indefinite  slave ; 
and  the  debtor  accordingly  purchase  a  slave, 
and  the  slave  die  before  the  delivery  of  him 
to  the  constituent ;  in  that  case  the  slave  is 
held  to  have  been  the  property  of  the  a^ent. 
— If,  on  the  other  hand^  he  die  after  delivery 
to  the  constituent,  he  is  then  held  to  have 
been  the  property  of  the  constituent. — This 
is  the  doctrine  of  Haneefa.   The  two  disciples 
allege  that  the  property  of  the  constituent 
commences  on  the  instant  of  the  agent  ob- 
taining possession  of  the  slave. — A  similar 
disagreement  subsists  with  regard  to  the  case 
of  a  creditor  appointing  his  debtor  to  make 
a  purchase  with  the  debt,  either  by  a  contract 
of  Sillim  or  Sirf.— The  argument  of  the  two 
disciples  is  that  dirms  and  deenars,  whether 
ready  money  or  debt,  are  not  specific  when 
opposed  to  any  thing  in  a  contract  of  ex- 
cnange  (whence  it  is,  that  if  a  jjerson  were 
to  sell  a  specific  and  existing  article,  in  ex- 
change for  a  debt,  and  both  parties  agree 
that  the  purchaser  does  not  owe  the  seller 
any  thing,  jret  the  contract  of  sale  is  not 
rendered  void):  it  is,  therefore,  the  same 
whether  they  be  specified  or  not ;  *  and  con- 
st quently  the  contract  of  the  agent  is  bind- 
ing on  the  constituent,  because  his  seisin  is 
equivalent  to  that  of  his  constituent. — The 
argument  of  Haneefa   is  that  dirms   and 
deenars    admit  of  specification   in  agency 


*  That  is  to  say,  it  is  the  same  thing, 
whether  the  agent,  at  the  time  of  purchase, 
declare  that  "the  thousand  dirms  he  pays 
for  the  slave  are  those  thousand  which  he 
owes  to  his  constituent,"  or  not. 


(whence  it  is  that  if  a  person  restrict  his 
agent  to  the  purchase  of  something  with  one 
thousand  specific  dirms,  or  with  a  debt,  and 
the  specific  dirms  be  lost  in  the  agent's  hands, 
or  the  debt  become  cancelled,  uie  agency  is 
null) ;  and  such  being  the  case,  it  follows 
that,  in  the  appointment  of  an  agent  for  the 
purchase  of  a  slave,  or  for  making  a  Sillim 
contract,  the  property  of  a  debt  is  vested  in 
a  person,  by  anotner  who  is  not  indebted  to 
him,  without  his  being  appointed  an  agent 
for  the  seisin  of  the  said  debt,  which  is  un- 
lawful ;  in  the  same  manner  as  if  a  person 
should  purchase  a  thing  in  exchange  for  a 
debt  due  to  him  by  some  other  than  the  seller 
(as  if  he  should  say  to  the  seller,  *'  I  have 
bought  this  thing  from  you  in  exchange  for 
a  debt  owing  to  me  by  a  certain  person,  and 
which  you  may  take  for  the  price ' ) ;  in  which 
case  the  sale  would  be  invalid ;  and  so  also 
in  the  case  in  question. — In  the  appointment 
of  an  agent  for  managing  a  Sirf  sale,  on  the 
other  hand,  it  would  follow  that  the  con- 
stituent, before   possession,  commands  the 
use  of  a  thing  of  which  he  is  not  proprietor 
till  after  possession  (for  he* is  not  proprietor 
of  the  debt  till  after  the  receipt  oi  it) ;  and 
the  application  of  the  thing  in  question  to  a 
Sirf  sale,  before  the  seisin  of  it,  is  null ; — ^in 
the  same  manner  as  if  a  person  should  say, 
"  give  what  you  owe  me  to  whomsoever  you 
please." — It  is  otherwise  if  the  constituent 
specify  the  seUer ;  because  then  the  seUer  is 
his  agent  for  the  receipt  of  the  debt,  and 
consequently  takes  possession  of  the  same  in 
virtue  of  his  a^ncj,  and  then  becomes  the 
proprietor  of  it  himself.    It  is  otherwise, 
also,  where  a  creditor  desires  his  debtor  to 
bestow  the  amount  of  his  debt  in  charity, 
because  here  the  creditor  destines  his  property 
to  God,  who  is  a  known  and  determinate 
object. — It  is  to  be  observed  that  as,  in  all 
these  cases,  the  agency  (according  to  Haneefa) 
is  not  valid,  the  purchase  made  under  it  is  of 
force  and  binding  with  respect  to  the  agent 
himself,  as  being  the  actual  purchaser : — if, 
therefore,  the    subject  of   the  sale  should 
deca3r  or  be  destroyed  in  his  hands,  he  must 
sustain  the  loss :  unless,  however,  the  con- 
stituent  should   previously   have   received 
seisin  of  it ;  because,  in  that  case,  it  would 
become  his  property,  as  a  sale  of  the  slave 
is  in  this  instance  established  between  the 
agent  and  constituent,  by  a  sort  of  recipro- 

nliere  an  agent  and  constituent  disagree 
respecting  a  purchase^  a  Judgment  must  be 
given,  according  to  the  value. — If  a  person 
give  another  one  thousand  dirms,  and  desire 
him  to  purchase  with  it  a  female  slave,  and 
the  agent  accordingly  purchase  a  female 
slave,  and  the  parties  then  disagree, — the 
constituent  asserting  that  he  had  purchased 
her  for  five  hundred  dirms,  and  the  agent 
declaring  that  he  had  paid  one  thousand  for 
her, — in  this  case  the  assertion  of  the  agent 
is  to  be  credited,  provided  the  value  of  the 
slave  be  estimated  at  one  thousand  dirms ; 
because  the  price,  according  to  him,  being 
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one  thousand  dirms,  in  which  exact  amount 
he  is  a  trustee,  he  therefore,  in  this  case, 
claims  a  relcasement  from  his  charge  of 
trustee ;  whilst,  on  the  other  hand,  the 
constituent  claims  compensation  from  him, 
which  he  denies.— If,  liowever,  the  value 
should  be  estimated  only  at  live  hundred 
dirms,  then  the  assertion  of  the  constituent 
is  to  be  credited^  because  the  agent  departed 
from  his  orders  m  purchasing  a  female  slave 
for  live  hundred  dirms,  when  the  constituent 
desired  one  for  one  thousand  dirms ;  and 
is  therefore  responsible.— Supposing  (on  the 
other  hand)  the  constituent  not  to  have  paid 
the  one  thousand  dirms  to  the  agent,  ana  all 
the  other  circumstances  of  the  case  to  re- 
main as  above  mentioned,  then  also,  if  the 
value  of  the  femide  slave  be  only  five  hun- 
dred dirms,  the  assertion  of  the  constituent 
must  be  credited,  because  of  the  agent's 
deviation  from  his  orders : — but  if  the  value 
be  one  thousand  dirms,  both  parties  must  be 
required  to  make  oath  (because  such  is  the 
law  in  a  dispute  about  the  price  in  a  con- 
tract of  sale ;  and  here  the  constituent  and 
the  agent  stand  to  each  other  in  the  relation 
of  buyer  and  seller^ ;— after  which  the  con- 
tract of  sale  (whicn  is  supposed  to  exist 
between  the  agent  and  constituent)  is  dis- 
solved, and  the  right  of  property  in  the 
slave  becomes  vested  in  the  agent. 

Or  according  to  the  declaration  of  the 
teller, — 1p  a  person  desire  another  to  pur- 
chase for  him  a  specific  slave,  without  men- 
tioning the  price,  and  the  agent  accordinfirly 
purchase  the  said  slave,  and  they  then  dis- 
ag^ree  in  regard  to  the  price  (the  agent  assert- 
ing that  he  had  paid  one  thousand  dirms. 
and  the  constituent  asserting  that  he  had 
only  paid  five  hundred  dirms),  in  this  case, 
provided  the  seller  authenticates  the  decla- 
ration of  the  agent,  his  assertion,  corrobo- 
rated by  an  oath,  must  be  credited. — Some 
have  said  that  an  oath  is  not  to  be  exacted 
in  this  instance,  since  the  doubt  arising  from 
the  disagreement  is  removed  by  the  verifi- 
cation of  the  seller :  in  opposition  to  the 
preceding  case,  where  the  seller  is  supposed 
to  be  absent. — Others,  again,  have  said  that 
in  this  case  also  an  oath  is  requisite.  Mo- 
hammed alleges  that  as,  after  the  receipt  of 
the  price,  the  seller  is,  as  it  were,  a  stranger 
to  both  the  agent  and  the  oonstituent,-^and, 
even  before  the  receipt  of  the  price,  is  in  the 
relation  of  a  stranger  to  the  constituent,— 
his  assertion  can  have  no  effect  in  regard 
to  a  disagreement  between  the  constituent 
and  agent;  and.  consequently,  that  an  oath 
is  requisite.  This  is  also  the  opinion  of 
Aboo  Mansoor ;  and  it  is  the  most  authentic 

decline. 

Section  II. 
Of  the  Appointment  of  Agents,  by  Slaves, 
for  the  Purpose  of  purchasing  their  own 
Persons  in  their  own  Behalf* 
A  slave  may  employ  a  person  to  purchase 

*  That  is,  with  a  view  to  their  emancipa- 
tion. 


his  freedom  from  his  matter, — ^Ip  a  slave  mj 
to  a  person,  *'  purchase  me,  in   behalf  k 
myself,  from  my  master,  for  one  thounad 
dirms"*  (at  the  same  time  delivering  tlie 
one  thousand  dirms)^  and  the  said  penon 
accordingly  purchase   the    dave   from  Idi 
master,  in  benalf  of  the  slave,  he  fthe  sliTe] 
becomes  free ;  and  the  right  of  Willa  remains 
with  the  master ;  because  the  sale  of  tlie 
person  of  the  slave  to  the  davc  himself  ia 
here  interpreted  in  its  metaphorioal  seiitt 
(that  is,  the  liberation  of  the  slave),  as  tiie 
interpretation  of  it  in  its  literal  sense  (namely, 
the  exchange  of  propertr  for  property)  u 
here  unattainable :  the  slave's  porchase  oC 
his  own  person,  moreover,  ia   in  faet  an 
agreement  on  his  part  to  accept  his  freedm 
in  exchange  for  his  property ;  and  the  agent 
stands  merely  as  a  messenger,  because  nooe 
of  the  rights  of  the  contract  rest  in  him:— 
the  case  is,  therefore,  the  same  as  if  the  slave 
had   purchased   his   own   person:    and  si 
the  sale  of  the  slave  is,  in  faot,  an  emaad- 
pation  of  him  on  the  part  of  the  master, 
he  is  therefore    entitled   to    the    riffht  of 
Willa.    If,  however,  the  agent  shomd  not 
partieularly  say  and  explain  to  the  master 
that  he  purchased  the  slave  on  behalf  of  tiie 
slave,  but.  on  the  contrary,  simply  say,  *'  I 
have  purcnased  a  particular  slave  of  yonn,** 
in  that  case  the  slave  beoomes  the  property 
of  the  purchaser ;  because  these  worcLi,  in 
their  literal  sense,  are  used  to  express  an 
exchange  of  propertv  for  proi>erty,  which  ii 
here  practicable,  and  consequently  followed: 
in   opposition   to  the  former  statement  of 
the   case,    where  the  literal  meaning  not 
being   practicable,  the   metaphorical  sense 
was  therefore  adopted ;  and,  as  the  literal 
meaning  (namely,  an  exchange  of  property 
for  property)  is  here  followed,  the  porcnaser 
of  consequence  beoomes  the  proprietor  of  the 
slave ;  and  the  one  thousand  dirms  given  to 
him  by  the  slave  for  the  purchase  or  himself 
are  the  right  of  the  master,  as  being  the 
slave's  earnings;   and  the  purchaser  most 
pa^  him  another  thousand  dirms  for  the 
pnce.  In  short,  in  the  case  of  an  agent  for  a 
slave  purchasing  the  said  slave  in  his  own 
behalf,  it  is  necessary  that  he  i>articalazly 
explain  the  circumstances  of  the  case ;  that 
is,  that  he  expressly  specify  the  purchase  of 
the  slave  '*  to  be  made  m  behalf  of  the 
slave;"  for  otherwise  the  pnrohase  is  for 
himself,  and  not  for  the  slave.   It  is  otherwin 
where  a  person,  who  is  not  a  slave,  purchases, 
in  the  capacity  of  an  affent.  a  specific  slave; 
for  it  is  not  necessary  that  ne  should  specify 
in  whose  behalf  the  purchase  is  made,  sinoe 
the  contract  of  sale  takes  place,  whether 
such  an  explanation  be  made  or  not ;  and  in 
either  case  the  seUer  demands  the  price  from 
the  agent,  who  is  the  contracting  party.    In 
the  case  in  question,  on  the  contrary,  the 
explanation  is  material;  for  if  it  be  not 


*  In  other  words,  "  purchase  my  freedom 
for  one  thousand  dibms." 
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made,  the  trantaotion  is  a  sale:  or  if  it  be  witii,  ft  person  wboM  evidenoe  would  not  be 


the  ^rice  it  not  demanded  from  the  agent,  allege  tliat  ifan  agent  should  sejl  a  thing  to 
notwithstanding  he  ii  the  contracting  paitj  :  any  person  whatever,  standing  in  that  rela- 
it  ia,  moreover,  possible  that  the  master  may  tion  to  him  (except  his  slave  or  his  Uokatdb), 
not  be  inclined  to  the  emancipation,  but  may  for  an  equivalent  to  the  value  of  the  subject 
■annt  to  the  sale  merely  with  a  view  to  th<'  of  the  Bale,  it  is  lawful ;  because  agency  u 
•xehani^,  in  which  case,  also,  explanation  in  absolute  ;  and  an  agent  is  not  liable  to  eus- 
iBdiBpensabie.  '  picion  from  snch  a  eale,  since  the  property 
^  tlare  may  act  a$  Ihe  agent  of  anothtr  j  of  those  relations  Ib  distinct  and  separate 
jftmn  in  jmrckating  hii  own  freeaotn. — If  ii ,  from  his  property;  and  neither  party  is 
penon  say  to  a  slave,  "purchase  your  own  entitled  to  derive  a  benefit  from  the  pro- 
peraon  on  my  behalf  from  yonr  master;"  perty  of  the  other.  It  is  otherwise  where 
nd  the  slave  say  to  his  master,  "  sell  me,  an  agent  sells  a  thing  to  his  own  slave, 
m  account  of  a  particnlar  person,  for  because  that,  in  fact,  is  a  sale  to  himself,  as 
.  thia  auantity  of  dirms,"  and  the  masti-r '  the  possessions  of  a  slave  are  the  property 
■ccoroinglv  agree,  in  utis  caBO  the  slavo  of  hia  master;  and  the  right  of  a  mastw 
heoMnea  tLe  pm^rty  of  the  constituent  ;  '  extends  to  the  earnings  of  his  Uohatib,  and 
because  a  slave  is  capable  of  becoming  aii  becomes,  in  reality,  his  property  in  the  event 
a^nt  for  the  purchase  of  himself,  since,  of  the  Mokatib's  inability  to  dischai^  his  - 
with  regard  to  the  property  involved  in  bis  ransom. — The  arguments  of  Eaneefa  upon 
penon,  he  himself  is  as  a  stranger ;  and  en  this  point  are  twofold.— Fl Hex,  any  transao- 
n*  is  property,  a  contract  of  sale  operatt-s .  lion  which  begetssuspicion  must  be  excepted 
with  respect  to  him,  although  the  seller | from  agency; — and  the  act  of  sale  on  the 
(b«canse  of  the  property  being  in  the  hand  s :  psrt  of  the  agent,  lo  persons  under  the  above 
air  the  slave  himself]  be  not  entitled  to  '  descriptioD,  does  beget  suspicion,  since  they 
detain  him  from  the  constituent  after  the  are  excluded  from  giving  evidence  in  bis 
Mde,  as  a  satisfaction  for  the  price:  end  as  behalf. — Secohdlt,  a  mutual  right  of  nsn- 
tlw  slave  is  capable  of  agency,  it  follows  j  fruct  and  advantage  subsists  between  the 
that  if,  in  the  case  in  question,  he  refer  th^j :  agent  and  such  relations,*  since  each  is 
Bontraot  to  his  constituent,  it  consequently  entitled  to  derive  an  advantage  from  the 
holda  good  with  regard  to  the  constituent , '  properly  of  the  other  ^  the  sale  of  any  thing 
beoanse  of  its  being  in  conformitf  to  hih  I  to  them,  therefore,  is  m  a  manner  a  sale  to 
oidBm  ;  bat  if,  instead  of  referring  it  to  hi.^  I  himself- — A  Gimilar  disagreement  BubsiBtB 
erawtitiient,  he  should  refer  it  to  hinself,  he  with  respect  to  a  contract  of  Sirf  or  of  hire, 
Ihra  becomes  free,  because  the  contract  ii^  I  under  these  circumslancei. 
in  that  case  sn  emancipation,  to  which  the  !  Jle  may  gelt  the  article  committed  to  him 
master  agrees.  '  at  whatever  rate,  and  in  i-fiuri  for  what- 
OBJBcriOW.— The  slave  is,  in  this  case,  an  '  ner  commodity,  he  thinliifit. — Whoeveb  is 
■gent  for  the  purchase  of  a  epecitic  thing  ;' appointed  an  agent  for  the  saleofaby  thing, 
hnt  an  agent  tor  the  purchase  of  a  specilic  .  may  lawfully  (according  to  Bsneefa)  sell 
thing  is  not  entitled  to  purchase  that  thing  |  that  thing,  either  for  a  large  or  smsll  price, 
for  himself.  or  in  exchange  for  any  thing  else,  as  well  as 
RiPLT. — Although  the  slave,  in  this  case,  for  money.— The  two  disciples  maintain  that 
be  an  agent  for  the  purchase  of  a  speciho  it  is  neither  lawful  to  sell  the  thing  at  a 
thing,  yet,  by  ourchasing,  he  in  reality  per-  ,  great  and  obvious  disadvantage,  nor  for  any 
forms  an  act  ol  a  different  nature  from  pur-  i  thing  but  money,  for  the  following  reasons : 
chase,*  and  that  act  is  therefore  allowed  t^  — Fibet,  agency,  although  absolute,  is  yet 
be  expedited  in  his  behalf.  ,  restricted  to  the  common  customs  of  man- 
Ir,  also,  the  slave  simply  say  to  bis  mastei  '  Icind ;  because,  as  all  transactions  (such  as 
"Kllme,''withoutmentioning  theparticular  purchase  and  sale,  for  instance),  ere  for  the 
penon,  he  is  free;  because  his  epeeth  being  purpose  of  removing  or  remedying  a  want, 
abeolnte,  and  admitting  of  two  interpret!-  ihey  are  therefore  restricted  to  the  measure 
tions,  is  not  applied  in  lavonr  of  the  consti-  of  uiat  want  (whence  it  is  that  agency  for 
tnrat,  on  account  of  the  doubt  which  exists,  the  purchase  of  a  stove,  or  of  ice,  or  of  any 
and  which  consequently  determines  the  cnimal  destined  for  sacrifice,  is  restricted  to 
transaction  to  be  a  contract  in  behalf  <^  thepcriodin  which  those  things  are  wanted): 
himself.  i  nnd  ihe  common  practice  among  mankind 
Section  III.  la  to  sell  a  thing  for  an  adequate  value,  and 
,-,,  .  ,  cr  7  i  Ibr  this  value  (not  in  anythbg  else,  hot)  in 
Of  Agency  for  Hale.  ^  laoney.— Seconult,  sale  at  a  great  and  evi- 
An  agent  for  tale  cannot  lell  to  hie  father  >  dent  disadvantage  is  partly  asale  and  partly 
or  grandfather.— As  agent  for  purctuise  or  I  a  gift  \  in  the  same  manner,  also,  the  sale  of 
sale  is  not  permitted,  according  to  Haneefa,  j  goods  for  other  goods  (which  is  termed  Beea 
to  enter  into  a  contract  of  purchase  or  sale 
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Mokasa,  or  barter)  is  sale  in  one  shape,  and 
purchase  in  another  BhaiK?;— neither  of  these, 
therefore,  can  he  absolutely  termed  a  sale. 
The  argument  of  llancefa  is  that  apency  is 
absolute,  and  must  therefore  be  permitted  to 
operate'  in  an  absolute  mannfr,  provided  it 
be  not  subject  to  susjiicion. — The  sale,  more- 
over, of  a  thin^  at  an  evident  disadvantafire 
is  a  common  practice  when  there  is  pressinf^ 
occasion  for  the  ])rice ;  and,  in  the  same  man- 
ner, it  is  also  common  to  sell  eoods  in  ex- 
change for  ^oods,  when  one  oi  the  proprie- 
tors loses  all  desire  for  his  own  g^oods. — With 
rc8pi?ct  to  the  example  of  the  sale  of  a  stove, 
or  of  ice,  or  of  an  animal  dt-stined  for  sacri- 
fice (as  adduced  by  the  two  disciples  in  sup- 
port of  their  opinion),  the  doctrine  reffardingr 
them  cannot  be  admitted,  according  to  the 
tenets  of  Ilanecfa,  since  the  contrary  is  re- 
lated as  an  opinion  of  his  upon  those  subjects. 
— Besides,  sale  at  an  evidifut  disadvantage  is, 
nevertheless,  wholly  a  sale,  and  in  no  respect 
a  pilt ;  whence  it  is  that  if  a  person  were  to 
make  a  vow.  saving,  "by  God  I  will  not 
sell  such  a  thing,^'  and  afterwards  dispose  of 
it  to  an  evident  loss,  he  is  forsworn. 

OBJEcnoN. — If  sale  at  an  evident  disad- 
vantage be  still  wholly  a  sale,  it  follows  that 
a  father  or  executor  may  sell  the  goods  of  a 
minor  at  a  disadvantage. — IIow,  therefore, 
does  it  happen  that  they  arc  both  debarred 
from  doing  this  ? 

Reply. — The  reason  is  that  their  ™)wcr  is 
founded  entirely  upon  their  supposea  regard 
for  the  interest  of  tne  minor  ;  and  the  trans- 
action in  question  being  of  a  nature  which 
argues  a  want  of  this  regard,  is  consequently 
not  permitted  to  them. 

In  regard  to  a  sale  of  goods  for  goods,  it 
is  either  completely  a  sale,  or  completely  a 
purchase;  and  cannot  be  partly  a  sale,  and 
partly  a  purchase,  since  the  properties  of  sale 
exist  completely  in  it,  as  well  as  the  proper- 
ties of  a  purchase. 

An  agent  may  purchase  a  thing  at  any  rate 
not  greatly  exceeding  the  valu4i. — An  agent 
for  purchase  may  lawfully  buy  a  thing  fbr  a 
price  equivalent  to  its  value :  and  also  for 
more  than  its  value,  provided  the  difierence 
be  not  very  considerable  ;  but  it  is  not  law- 
ful for  him  to  purchase  it  at  a  rate  much  be- 
yond the  value,  as  this  gives  room  for  sus- 
Sicion,  since  it  is  possible  that  he  may  have 
rst  purchased  it  for  himself;  and  that  after- 
wards, on  perceiving  the  loss,  he  had  deter- 
mined it  for  his  constituent.    If,  however, 
an  agent  be  employed  for  the  purchase  of  a 
specific  thing,  and  purchase  it  for  a  price 
much  beyond  its  value,  lawyers  have  ob- 
served that  the  bargain  is  nevertheless  made 
for  his  constituent;  since  an  agent  for  the 
purchase  of  a  specific  thin^,  as  not  being 
allowed  to  purchase  that  thing  for  himself, 
is  not,  of  consequence,  liable  to  any  suspicion. 
— In  the  same  manner,  also,  if  an  a^ent  for 
marriage  should  contract  a  woman  m  mar- 
riage to  his  constituent,  engaging  for  a  dower 
beyond  her  Mihr  Misl,  or  proper  dower,  it  is 
lawful,  according  to  Hancefa;  because,  in 


marriage,  as  the  agent  must  necessarily  r 
the  contract  to  his  constituent,  he  is,  th 
fore,  not  liable  to  suspicion : — but  it  is  ot 
wise  with  an  agent  for  purchase,  as  he  i 
if  he  please,  settle  the  contract  in  an  absfl 
manner  without  referring  it  to  his  const 
ent.—  The  term  evident  disadvantage,  as 
used,  signifies  a  rate  beyond  the  vsdnatic 
appraisers,— as  where,  for  instance,  if  aei 
persons  make  an  appraisement  of  a  tii 
none  of  their  appraisements  e^wd  the  ] 
(iriven. — Some  have  said  that  this  term  is 
in  the  exchange  of  goods  for  goods,  when 
diiference  is  as  ten  to  ten  and  an  half; 
in  cattle,  where  it  is  as  ten  to  eleven ;  ai 
immoveable  property,  where  it  is  as  ti 
twelve.  The  reason  of  these  proportio 
that  the  sale  of  the  first  kind  is  oommoi 
the  second  kind  the  sale  is  in  a  mean  bet 
frequency  and  raritj ;  and  of  the  third, 
rare:— and  the  disadvantage  inoreas 
proportion  to  the  raritv  of  the  tranaaoti 

An  aqentfor  the  sate  of  a  slave  may 
fully  sell  any  part  or  nortion  of  hkn,— 
person,  being  appointed  an  agent  for  tb 
of  a  slave,  should  si'U  the  huf  of  him, 
sale  is  valid,  according  to  Uaueefa ;  b« 
the  agency  is  in  this  instance  absolute 
does  not  restrict  the  sale  either  to  01 
more  contracts ;  and  as  it  would  have 
valid,  under  such  circumstances,  if  he 
sold  him  wholly  for  half  of  the  prii 
follows  that  it  is  valid  where  he  sells  the 
for  half  of  the  price,  &  fortiori. — The 
discinles  allege  that  the  sale  of  the  h) 
the  slave  is  not  valid,  as  not  being  agre 
to  custom,  and  because  it  involves  the  1 
tion  of  partici|)ation  in  the  property:- 
sale,  therefore,  is  invalid  ;  unless  the  a 
the  remainder  also  be  completed  previo 
the  disagreement  of  the  parties,  and 
appeal  to  the  Kazee, — in  which  case 
valid,  since  the  sale  of  one  half  ma 
necessary  to  facilitate  the  sale  of  the  < 
half  (as  where,  for  instance,  there  i 
purchaser  for  the  whole,  when  it  wou] 
incumbent  on  the  agent  to  make  pi 
sales) ; — if,  therefore,  he  sell  the  rema 
half  prior  to  the  delivery  of  the  suhje 
the  first  sale,  it  is  evident  that  the  sale  ( 
first  half  was  made  with  a  view  to  facii 
the  sale  of  the  whole,  and  is  consequ 
valid :  but  if,  on  the  contrary,  he  shoul 
seU  the  remaining  half,  it  is  evident  tha 
partial  sale  was  not  adopted  as  a  mea 
facilitating  the  sale  of  the  whole,  as 
consequentlv  invalid. — This  distinctioii 
cording  to  the  two  disciples,  proceeds  a] 
favourable  construction  of  the  law. 

An  agent  for  the  purchase  of  a  slave 
purchase  him  either  wholly  or  in  shares 
a  person  be  appointed  an  agent  for  the 
chase  of  a  slave,  and  purchase  one  hs 
him,  the  purchase  remains  suspended 
is  to  say,  it  is  binding  on  the  constitue 
case  the  agent  afterwards  purchase  the  ( 
half) ;  because  the  purchase  of  a  part 
be  the  means  of  the  purchase  of  the  ^ 
(as  whore  the  slave,  for  instance,  has  be 
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the  propertjT  of  a  number  of  persons,  by 
inheritance,  in  which  case  there  is  a  necessity 
lor  the  agent  Dnrchasinff  one  share  from  one 
heir,  another  rrom  another,  and  so  forth) ; — 
and  where  the  agent  purchases  the  remainder 
of  the  shive  before  his  constituent  rejects  the 
fint  purchase,  it  is  evident  that  he  purchased 
part  merely  with  a  view  to  facilitate  the 
purchase  of  the  whole : — the  contract  of  pur- 
chase is  therefore  binding  upon  the  consti- 
tuent^ and  effectual  with  respect  to  him. — 
nifl  IB  universally  admitted.— According  to 
Haneefa,  there  is  a  difference  between  this 
and  the  preceding  example ;  for  two  reasons. 
FraST,  in  the  purchase  of  a  half  of  the  slave 
there  exists  a  suspicion,  as  it  is  possible  that 
the  agent  may  have  made  the  purchase  in 
Ida  own  behalf,  and  becoming  afterwards 
aensible  of  the  defect  arising  trom  partici- 
pated property,  may  have  then  determined 
It  for  nis  employer :  a  suspicion  which  does 
aot  exist  in  the  case  of  the  sale  of  the  half. 
8aoo9DLT,  the  order  of  a  constituent  to  sell 
any  thing  is  an  order  relative  to  his  own 
ptopertjr,  and  is  consequently  valid ;  and 
anen  being  the  case,  restriction  or  latitude 
janst  be  attended  to. — The  order  of  a  con- 
atitoent  to  purchase  any  thing,  on  the  con- 
triOTf  is  an  order  relative  to  tne  property  of 
another,  and  is  consequently  invalid  ;  and 
aaeh  being  the  case,  restriction  or  latitude 
aie  not  objects  of  attention. 

An  aqent  to  whom  an  article  of  sale  is 
fwtumea^  by  a  decree  of  the  Kazee^  in  conse- 
mtenee  of  an  ori^nal  defect^  may  return  it 
wo  his  constitttent^  who  must  receive  it  hack 
without  any  suit, — If  a  person  desire  another 
to  sell  his  slave,  and  the  other  sell  the  slave 
accordingly,  and  either  take  possession  of 
the  price  or  not,  and  the  purchaser,  in  con- 
aequence  of  a  defect  of  such  a  nature  as 
eould  not  have  been  supervenient  (such,  for 
instance,  as  an  additional  linger),  return  him 
upon  the  agent's  hands,  by  a  decree  of  the 
Kzzee,  founded  either  upon  evidence,  or  on 
the  refusal  of  the  agent  to  take  an  oath,  or 
on  his  express  acknowledgment, — in  this 
oajM  the  agent  may  return  him  to  the  con- 
stituent ;  because  the  Eazee,  in  this  instance, 
has  expressly  determined  the  defect  to  have 
had  existence  during  the  possession  of  the 
seller,  on  which  account  he  decrees  the 
letnm ;  and  hence  his  decree  is  not,  in  fact, 
founded  on  any  of  the  above  circumstances, 
namely,  evidence,  refusal  to  take  an  oath,  or 
acknowledgment. 

Objection. — What  occasion,  therefore,  for 
the  exhibition  of  these  proofs?  and  why  is 
any  mention  made  of  them  in  this  case  ? 

Keply.— To  remove  the  doubt  thus  stated, 
the  author  of  this  work  observes,  that  the 
Kazee  knows  with  certainty  that  a  defect, 
such  as  above  described,  could  not  happen 
in  the  course  of  a  month ;  but  not  knowing 
when  the  sale  took  place,  there  is  therefore  a 
necessity  for  these  proofs,  in  order  to  ascer- 
tain the  date  of  the  sale,  and  that  the  Eazee 
may  be  enabled  clearly  to  determine  that 
the  said  defect  had  not  happened  since  the 


sale,  but  had  existed  prior  to  it. — ^The  defect 
may  also  be  of  such  a  nature  as  required  the 
inspection  of  women  or  physicians: — but 
although  the  opinion  of  women  or  physi- 
cians be  sufficient  to  prevent  contention,  yet 
it  is  not  a  sufficient  ground  for  a  decree  of 
restitution:  there  is,  therefore,  a  necessity 
for  the  proofs  aforesaid; — unless,  indeed, 
the  Eazee  himself  witness  the  sale  and 
perceive  the  defect,  in  which  case  there  is  no 
necessity  whatever  for  those  proofs. — The 
return  to  the  agent  is,  in  fact,  a  return  to 
the  constituent ;  and  hence  the  agent  is 
under  no  necessity  of  entering  a  suit  against 
his  constituent  to  enforce  his  admission  of 
the  return. 

And  so  also,  where  the  defect  is  super ^ 
venient;  provided  the  Kazee* s  decree  be  not 
foumied  on  the  agent*s  acknowledgment, — 
The  law  is  similar  where  the  purchaser 
returns  the  slave  to  the  agent,  in  virtue  of  a 
decree  of  the  Eazee,  founded  either  on  evi- 
dence or  refusal  to  take  an  oath,  on  account 
of  a  defect  of  such  a  nature  as  may  have 
taken  place  subsequent  to  the  sale ;  because 
evidence  is  absolute  proof:  and,  as  to  the 
agent,  he  is  under  a  necessity  of  declining 
to  swear,  as  he  had  not  always  the  posses- 
sion of  the  slave,  having  received  him  onl^ 
after  the  appointment  of  agency,  whence  it 
is  possible  that  he  is  unacauainted  with  the 
defect; — when,  therefore,  the  purchaser  re- 
turns the  slave  on  account  of  the  agent's 
refusal  to  take  an  bath,  the  sale  affecto  the 
constituent,  and  he  must  take  him  back. — 
If,  on  the  other  hand,  the  purchaser  return 
him  to  the  a^ent,  in  consequence  of  a  decree 
founded  on  his  acknowledgment,  the  sale  is 
absolute  upon  the  agent,  as  acknowledgment 
is  a  weak  proof  (that  is,  does  not  affect  any 
other  than  the  acknowledger) ;  and  the  agent 
does  not  act  from  necessity,  in  this  case,  as 
he  had  it  in  his  power  either  to  have 
remained  silent,  or  to  have  refused  taking 
an  oath. 

In  which  case  the  constituent  is  not  obliged 
to  receive  it  back  without  a  suit, — The  agent, 
however,  may  afterwards  litigate  the  matter 
with  his  constituent,  and  oblige  him  to  take 
back  the  slave  on  his  establishing  proof  by 
evidence,  or  on  the  constituent's  refusal  to 
take  an  oath. — It  is  otherwise  where   the 

Eurchaser  returns  the  slave  to  the  agent,  on 
is  acknowledgment,  without  a  decree,  for 
in  this  case  he  has  no  grounds  for  a  suit 
against  the  constituent  to  compel  him  to 
retake  the  slave;  because  this  return  is  a 
sale  de  novo  with  respect  to  a  third  person, 
who  is  neither  the  purchaser  nor  seller ;  ana 
the  constituent  must  be  this  third  person, 
since  none  but  the  agent  can  be  considered 
as  the  seller. — ^The  agent,  therefore,  in  re- 
ceiving back  the  slave  from  the  purchaser  to 
whom  he  had  sold  him,  does,  as  it  were, 
repurchase  him ;  and  hence  he  is  debarred 
from  returning  him  to  the  constituent,  or 
litigating  the  matter  with  him. — A  return  of 
the  subject  of  the  sale,  on  the  other  hand,  in 
virtue  of  a  decree  of  the  Eazee  founded  on 
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an  aoknowlod'^mont  of  tho  seller,  is  an  an- 
nulment of  tlic  contract  of  sale,  and  not  a 
sale  de  novo:  because  althoii)?h  the  autho- 
ritv  of  the  Kazce  be  j?eneral,  vet  aeknow- 
leJmnent  is  but  weak  proof.— In  this  case, 
therefore,  as  the  contract  of  sale  is  annulled, 
the  a^'Ut  is  entitled  to  sue  the  constituent, 
in  order  to  compel  him  to  receive  back  the 
slave :  but  a;*  his  acknowliHl^ment  is  insuffi- 
cient pro<jf,  the  constituent  cannot  be  com- 
pelled to  receive  back  the  slave  without 
priM>f  by  evidence.* 

If  the  defvot  hr  oritjlnnl,  the  constituent 
muxt  receive  btick  the  article  from  his  agent 
without  litigation,  whether  it  he  returnea  by 
the    purchaner    in    consequence  of  his  [the 
agent's]  ackwnolethjnient,  or  not. — If,  on  the 
other  han<l,  the  defect  on  account  of  which 
the  purchaser  has  returned  the  slave  be  of 
such  a  nature  as  cmnot  be  supervenient 
(such  as  a  snpcrtluous  tinker,  for  instance), 
and  the  return  be  made  to  the  ag^ent  in  con- 
sequence of  his  aeknowledurmcnt  of  the  de- 
fect, without  anv  decree  of  the  Kizee, — ^in 
this  case,  acconlinf^  to  one  tradition,   the 
constituent  is  oblifci'dt  without  the  necessity 
of  establishing?  a  suit  aj^ainst  him,  to  receive 
back  the  slave ;  as  the  return  is  of  a  deter- 
minate nature,  and  therefore  the  parties  did 
of  themselves  wh  it  the  Kazoe  would  have 
done. — Acoordinfi:  to  many  traditions,  how- 
ever, the  agent  has  here  no  right  to  sue  the 
constituent,  in  order  to  mike  him  receive 
back  the  slave,  for  the  reason  already  stated, 
that  "the  purohaser's  returning  the  article 
to  the  agent,  in  consequence  of  nis  acknow- 
ledgment, is  a  sale  de  novo,  with  respect  to 
others  than  the  parties  themselves ;  and  the 
constituent  is  not  a  party.'*— In  regard  to 
the  assertion  contained  in  the  tirst  tradition, 
that  **t  e  return  of  the  subject  of  the  sale 
was  a  thing  of  a  determinate  nature,"  it  is 
not  adm  tted;  because  the  right  of  the  pur- 
chaser, at  first,  was  that  the  subject  of  the 
sale  Hhould  be  in  a  complete  and  perfect 
state;     nd  failing  of  this,  his  right  then 
relates  to  a  return  of  the  subject ;  and  aftur- 
wanis  it  shifts,  and  relates  to  a  restitution 
of  the  exact  quantity  of  loss  he  may  have 
sustained  in  the  prioe. — In  this  case,  there- 
fore, the  return  of  the  subject  of  the  sale  is 
not  a  thing  of  a  determinate  nature. 

A  constituent  must  he  credited  with  respect 
to  his  instructions. — If  the  constituent  and 
agent  disagree,  the  one  asserting  that  **  ho 
had  ordered  the  other  to  sell  his  slave  in  ex- 
change for  ready  money,  and  that  he  had 
nevertheless  sold  him  on  credit," — and  the 
other,  that  "  he  [the  constituent]  had  merely 
desired  him  to  sell  him,  and  that  he  had  said 
nothing  more," — in  this  case  the  assertion  of 
the  constituent  must  be  credited ;  because  ho 
is  the  person  from  whom  the  order  issued  ; 
and  no  argument  exists  of  this  order  being 
absolute,  agency  being  in  its  original  nature 


*  Meaning,  proof  to  the  existence  of  the 
defect. 


relative  and  restricted ;  whence  it  is  th^ 
one  person  should  say  to  another,  ** Ilu 
made  you  agent  with  regard  to  my  p 

Serty ;    the  agent  would  not  be  permitted 
o  as  ho  pleased  with  regard  to  the  proper 
I  but  would  be  restricted  entirely  to  the  d 
I  servation  of  it. — If,  on  the  other  hand,  to 
-  agreement  similar  to  that  in  question  ihoi 
I  take  place  between  a  manager*  and  his  pi 
I  cipal,  the  assertion  of  the  manager  mojt 
'  credited ;  b^eaus:)  Mozaribat  is  in  its  origjj 
nature  general  and  absolute ;  whence  il 
that  if  a  person  should  say  to  another 
!  have  delivered  this  property  to  you  by  i 
j  of  Moziribat,'*  or,  "  ta[ke  this  property 
w&y  of  Mozaribat,"  the  other  might  I&ini 
perform  acts  of  Mozoribat  with  that  p 
perty.f— In  Mozaribat,  therefore,  an  ai; 
ment  exists  of  its  being  absolute.    It  wo 
be  otherwise,  indeed,  if  the  principal  sho 
declare  that  ne  had  given  the  property  to 
used  by  one  particular  modo  of  lloiahl 
and  the  manaiger  should  declare  that  he  1 
stipulated  another  mode:    for,    in  sod 
case^  the  assertion  of  the  principal  would 
credited ;  because  the  parties  are  both  ogn 
in  this  instance,  that  the  Mozaribat  was 
stricted  and  not  absolute ;  and  Mozoril 
whenever   it   ceases  to  be   absolute  aw 
determined  to  be  restricted,  resoWes  iti 
into  a  mere  agency. — It  is  to  be  observed  t 
an  unrestricted  commission  to  sell  anythi 
may  relate  either  to  ready  money.^oi 
credit,  whether  for  a  long  or  a  short  peri 
according  to  Haneefa.    The    two    disdi 
maintain  that  the  period  of  credit  most 
contined  to  what  is  custoTuary. — The  prin 
pie  on  which  this  proceeds  has  been  ahej 
explained. 

An  agent  for  sale  t$  not  respomibU , 
consequences, — If  a  person  order  ano^ei 
sell  his  slave,  and  the  other,  bavin? 
cordingly  sold  him,  should  take  a  pledge 
the  priue,  which  pledge  is  afterwards  JoH 
destroyed  in  his  possession, — or,  if  he  shoi 
take  security  from  the  purchaser  for  the  p; 
ment  of  the  price,  and  both  the  surety  t 
the  purchaser  die  insolvent,  or  disappear, 
as  to  leave  it  unknown  whithor  they  are  g( 
— in  neither  of  these  cases  is  the  agent 
sponsible :  for  he  is  the  original  with  respi 
to  the  rights  of  the  contract  of  sale;  t 
seisin  of  the  price  is  one  of  these  rights : 
and  as  the  taking  of  security  was  with  a  vi 
to  add  to  his  certainty,  and  the  taking  ol 
pledge  was  in  the  nature  of  a  bond  to  ansv 
the  payment  of  the  price,  it  follows  that 
was  competent  to  these  acts. — It  is  oUierwi 
with  rcsp3ct  tj  an  agent  for  the  receipt 
debt;  for  he  acts  by  way  of  substitiitioi 
that  is  to  say,  the  creditor  has  substitafa 
him  to  recjive  the  debt  for  him,  but  has  n 


*  Arab.  Mozarib. — Meaning,  an  agent  f 
trade.  It  is  particularly  treated  of  under  tl 
head  of  Mozaribat. 

t  That  is  to  say,  might  employ  it  in  trad 
according  to  his  own  discretion. 
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appointed  him  to  take  secmity  or  a  pledge  in 
opposition  to  the  debt ;  whereas  an  agent  for 
purchase,  on  the  contrary,  receives  the  price 
m  Tirtae  of  his  being  a  principal,  and  a  party 
in  the  contract,  and  therefor^  the  constituent 
oannot  prevent  him  from  performing  these 

Section  IV. 
Miscellaneous  Cases, 

Joint  affents  cannot  act  separately  without 
m  mutual  concurrence, — If  a  person  appoint 
two  agents,  it  is  not  permitted  to  either  of 
them  to  act  in  any  matter  relative  to  their 
agency,  without  the  concurrence  of  the  other. 
Tdim  is  the  law  with  respect  to  all  transac- 
tioBs  which  require  thought  and  iudgment 
imach  as  sale,  Xhoola,  and  so  forth),  because 
&e  constituent,  in  those  transactions,  may 
bave  a  confidence  in  the  joint  judgment  of 
iMth  the  ^rsons  in  question,  futhough  not 
in  the  single  judgment  of  either  of  them. 

Obxcction. —  Where  the  price  is  fixed, 
there  can  be  no  need  for  thought  and  judg- 
ment ;  and  therefore,  in  that  case,  the  act  of 
one  of  the  parties  ought  to  be  valid :  whereas 
it  is  held  to  be  otherwise. 

BxPLT. — Although  the  price  be  fixed,  yet 
there  may  be  occasion  for  judgment  to  in- 
crease it,  and  also  to  make  a  proper  choice 
of  a  purchaser. 

JBxcept  in  the  management  of  a  suit, — Thk 
aet  of  one  of  two  agents  without  the  con- 
emrrence  of  t^e  other  is  not  valid  excepting 
in  some  particular  cases :~  as  where,  for  in- 
stance, a  person  appoints  two  agents  for  the 
management  of  his  suit,  in  which  case  either 
of  these  majr  lawfully  act  without  the  other; 
because  their  joint  action  is  impracticable, 
aa  it  would  only  create  a  noise  and  confusion 
in  the  assembly  of  the  Kazee.  Their  judg- 
ment, moreover,  is  required  to  bo  exerted 
previous  to  the  assembly  of  the  Xazee :  in 
other  words,  they  ought  previously  to  con- 
salt  wiUi  each  other,  ana  then  one  of  them 
ought  to  attend  the  meeting  of  the  Kazee 
to  manage  the  replies  and  interrogations ; 
which  may  be  more  efftHJtually  executed  bv 
one  than  two,  since,  in  the  latter  case,  much 
noise  and  confusion  would  ensue. 

Gratuitous  divorce  or  manumission^  the 
restoration  of  a  deposit,  or  the  discharge  of 
a  debt.—lnf  the  same  manner  it  is  lawful  for 
one  of  two  agents  to  act  singly  in  case  of 
their  having  been  jointly  appointed  agents 
by  another  to  execute  a  aivorce  in  his  behalf 
without  a  compensation ;  • — or  to  emancipate 
his  slave  witnout  a  consideration ;;— or  to 
restore  a  deposit  to  the  owner  of  it ; — or, 
lastly,  to  discharge  a  debt  due  by  him.  The 
reason  of  this  is,  that  in  th^se  cases  there  is 
no  necessity  for  consultation  and  judgment, 
since  in  aU  of  them  explanation  merely  is 
required ;  and  the  speech  of  one  man,  in 
this  respect,  is  equal  to  that  of  two. — It 


*  In  opposition  to  Ehoola,  or  divorce  for  a 
oompensauon. 


were  otherwise  if  the  constituent  had  said 
to  the  two  agents,  *' divorce  a  particular  wife 
of  mine  if  you  please,"  or  **  the  business  of 
such  a  wife  is  m  your  hands," — for  in  this 
case  it  would  not  be  permitted  to  one  of  the 
two  agents  to  divorce  the  said  wife ;  because 
the  constituent  has  committed  the  divorce 
to  the  thought  and  judgment  of  both ;  and 
also,  because  he  has  suspended  it  upon  a  cir- 
cumstance relative  to  Doth, — namely,  their 
pleasure, — and  as  he  has  connected  it  with  a 
circumstance  relative  to  both,  it  becomes 
analogous  to  where  a  person  connects  the 
divorce  with  the  arrival  of  two  persons  at  a 
particular  house  ;  in  which  case  the  execu- 
tion of  it  rests  on  the  arrival  of  both  these 
persons  at  the  said  house;  and  so  also,  in 
the  case  in  question,  it  depends  on  the  joint 
wish  of  both  the  agents. 

An  agent  cannot  appoint  a  secondary 
agent, — An  agent  is  not  permitted  to  appoint 
another  person  an  agent  to  execute  a  com- 
mission to  which  he  himself  was  appointed, 
as  the  constituent,  in  committing  the  tatmsao- 
tion  to  him,  did  not  empower  him  to  appoint 
an  agent  for  the  execution  of  it. — The 
reason  of  this  is  that  although  the  con- 
stituent be  satisfied  with  the  judgment  of  his 
own  agent,  yet  it  does  not  ioUow  that  he  is 
satisfied  witn  the  judgment  of  another  per- 
son, since  mankind  in  this  respect  are 
different. 

Unless  by  consent  of  his  constituent ;  or, 
unless  his  potcers  be  discretionary, — It  is, 
therefore,  not  lawful  for  an  agent  to  appoint 
an  agent,  unless  with  the  consent  of  Ids  con- 
stituent; or  unless  the  constituent  should 
have  desired  the  agent  to  act  according  to 
his  wisdom  and  judgment, — in  the  first  of 
which  cases  the  consent  is  express ;  and  in 
the  second,  the  constituent  commits  his  busi- 
ness, in  an  absolute  manner,  to  the  agent's 
discretion. — As,  in  this  case,  however,  the 
agency  of  the  secondary  agent  is  valid,  he  is 
the  agent  of  the  primary  constituent ;  and 
hence  the  primary  agent  has  not  the  power 
of  dismissing  him,  nor  would  his  power  of 
agency  cease  in  case  of  the  death  of  the 
primary  agent.  The  agencies  of  both,  how- 
ever, would  terminate  in  the  event  of  the 
death  of  the  constituent.  A  case  which 
exemplifies  this  has  been  already  set  forth 
in  treating  of  the  duties  of  the  Kazee. 

Contracts  e titer ed  into  by  a  secondary 
agent  in  the  presence  of  the  primary  are, 
however,  valid. — If  an  agent  appoint  an 
agent  without  the  consent  or  his  constituent, 
and  the  secondary  agent  conclude  a  contract 
of  sale  in  the  presence  of  the  primary  agent, 
the  contract  is  in  that  case  valid,  because  it 
has  had  the  advantage  of  the  wisdom  and 
judgment  of  the  primar^r  agent,  which  is  the 
very  object  of  the  constituent.— A  disagree- 
ment, however,  subsists  with  respect  to  the 
rights  of  this  contract. — Some  have  said  that 
they  appertain  to  the  primair  agent,  as  the 
constituent  has  not  acquiescea  in  any  other's 
undertaking  the  fulfilment  of  the  contract ; 
whilst  others  maintain  that  they  relate  to 
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the  si-ron  Liry  avf'Tif,  as  h  'ia?  the  actu'il ;  lh\t  his  evlleac3  with  respsst  to  thsai  ii  m 
frani'T  of  the  c mtraet.  If,  oa  the  other  j  a<lmittei. — Basides,  the  p>wer  in  these  cut 
hani.  tlie  sec  mdary  ai^fiit  (ji)ni-4uie  a  con- 1  (that  is,  the  riifht  of  acting  with  re»rd  t 
traot  ill  the  absmcc  of  th*  primiry  assent,  it  the  property  of  an  infant),  i»  granted  with 
is  not  valid,  as  it  h:is  not  tho  advantajfo  of  view  to  the  infant's  advantafl^e,  and  out  < 
the  wisdom  uiul  judjfincnt  of  the  priiniry  .  rcjfird  to  his  interest;  and  henoe  it 
a^^.'iit.  necessary  that  this  power  be  consigned  to 

An*i  thvi/arc  ahn  rah'tl,  althnngh  m'lde  in  ^  person  competent  and  affectionate,  in  ord 
hi*  nhsv.nct\  pntviih'.d  he  affmcitrds  consent  that  the  eml  miy  be  answered:  now  coo 
to  thr,n.  -If,  however,  the  primary  ajfent, .  petoncy  is  destropd  by  slavery;  and  tl 
havini?  rcCiAved  iiif-jrination  of  tho  contract,  existence  of  aff  jction  to  a  Mussulman  is  i 
should  express  his  nciiuiesceiiee  in  it,  it  is  I  compatible  with  intiielity :  a  rig^ht  of  actio 
then  valid  :  and  so  als>,  a  coiitra-t  becomes  therefore,  with  rcff ard to  the  property  of  tl 
valid  which,  having  been  (concluded  by  some  .  infant  in  question,  cannot  be  oomaiitted  to 
other  than  the  atfent,  at'terwarils  niceives  his   slave  or  an  intidel. 


assent  on  his  hearinu^  of  it,  since  it  has  thus 
the  i)enetit  of  his  judgment. 


And  the  same  of  an  apostate,  or  infidel  alii 
Ilancefi,   Abi>o  Voosaf,  and   Mohamnu 


And  tho  same  of  a  contract  cnjnged  in  hy  are  of  opinion  that  an  apostate  who  saff 
any  atnuujvr. — If,  als<i.  the  primary  a^ent  I  death  on  account  of  his  apostaoy,  and  an: 
first  lix  a  price  to  be  ohs-rved  by  the  seem-  1  fidel  alien,  are,  with  respect  to  an  infi 
dary  ai^ent,  and  the  secondary  asi^ent  then  i  daui^hter  who  is  a  Miisslima,  in  the  same  p 
entcT  into  a  eimtraet  of  purchase  or  sale,  such  I  dicament  with  a  /immee  (that  is  to  t 
contract  is  valid ;  because  the  exertion  of  neither  of  these  has  a  right  to  perform  i 
the  primary  ajyent's  ju'ljrmeut  is  evidently  '  act  with  regard  to  her  property,  sach  as  p 


required  only  for  the  purpose  of  dxing  the 
prK'e,  which  has  been  already  done. 

Or  thai  {in  a  cane  of  purrhastf  or  sale)  the 


chase  or  sale,  or  the  contracting  of  her 
marriage  with  another) ; — because  an  infi 
alien  is  endowed  with  still  less  power  ove 


constituent  had  prerionsli/  Hxed  the  rate. — Ir  \  Mussulman  than  a  Zimmee :  and  with  retp 
is  otherwise,  however,  wliere  the  constituent   to  an  apostate,  although  (in  the  opinion 


app4)ints  two  agents,  and  tixes  the  price  him- 
self: for,  in  this  cas«*,  notwithstanding  the 
constituent's  settlement  of   the    price,  the 


the  two  disciples)  he  possesses  power  w 
regjird  to  his  own  jiropcrty,  yet  his  poi 
over  his  children,  or  over  their  proper 


conclusion  of  the  contract    by  one  agent, :  remains  suspended  upon  his  repentance  ( 


although  at  the  lixed  price,  would  not  be 

vali<l. 

Joint  agents  must  act  together,  although 


return  to  the  faith,  according  to  all  < 
doctors ;  because  a  power  of  action,  w 
respect   to  the    property  of   an   infant. 


the  constituent  have  fixed  the  rate, — B EC AU SK '  founded  on  the  infant's  advantage,  and 
when>  the  constituent  appoints  two  agents,  I  regard  for  his  interest ;  and  an  apostoi 
notwithstanding  his  haviui?  tixcd  the  price,  ■  regard  for  the  interest  of  his  child  (beinj 
it  is  evident  that  his  oliject  is  a  union  of !  Mussulman)  must  entirely  depend  on 
the  judgments  of  both,  in  onler  either  to !  return  to  the  faith;  now  this  is  a  circa 
increase  the  quantity  of  the  goo<ls  (if  they  be  I  stance  of  doubt :  if  he  be  put  to  death  in 
agents  for  purchase),  or  to  make  a  proper  apostacy,  it  is  then  evident  that  ho  has 
choice  of  purchasers  (in  casi;  they  bo  agents  ])ower  of  action,  and  oil  such  acts  are  con 
for  sale),  as  was  before  stated:  whereas,  if  fluently  null: — if,  on  the  other  hand, 
the  constituent  should  not  tix  the  price  him-  return  to  the  faith,  it  becomes  the  same  aa 
self,  but  resign  the  management  of  the  con- 


tract to  one  person  (being  his  immediate 
agent,  and  not  the  agent  of  liis  agent),  in 
that  case  his  object  is  to  obtain  the  judgment 
of  the  agent  in  the  grand  point  ot  the  con- 
tract, namely,  the  amount  of  the  price. 

A  Jlokatib,  a  slave,  or  a  Zimmee  cannot 
act  on  behalf  of  an  infant  daughter  being 
a  Musslima, — If  a  Mokatib,    an   absolute 
slave,  or  a  Zimmee,  contract  a  marriage  in 
behalf  of  a   minor  daughter  who   is  free 
and  a  Musslima, — or  make  a  purchase  or 
sole  in  behalf  of  a  minor  child  under  such 
description,— it  is  unlawful  (and  the  same 
of  every  other  transaction  which  they  per- 
form relative  to  the  property  of  such  a  child); 
as  a  slave  or  an  infidel  are  not  endowed 
with  authority,  because  of  their  slavery  and 
infidelity ;  for  aa  a  slave  has  not  the  power 
to  marry  in  his  own  behalf,  it  is  evident  that 
he  cannot  have  that  power  with  respect  to 


ho  had  been  always  a  Mussulman,  and 
acts  of  the  nature  in  question  are  therefi 
valid. 


CHAPTER  III. 

OF  TffE  APPOINTMEyT  OP  AGEyTS  FOR  LF 
GATIONAXD  FOE  SErSIX.~(KlIASOOM: 
OR  LITIGATION,  MEAN'S  A  C0SVKR8ATI 
CARRIED  ox  BETWEEN  TWO  PERSOys 
TUE  WAT  OF  CONTEyXIOir  ANB  DI3A0R 
MEXT.) 

Agency  for  litigation  implies  and  inrolt 
an  agency  for  seisin. — If  a  person  appt>i 
another  his  agent  to  contend  for  sometbi 
in  his  behalf,  the  ])erson  so  appointed  is  he) 
in  the  opinion  of  all  our  doctors,  to  be  a! 


an  agent  for  the  seisin  of  that  thing,  whett 
others ;  and  an  intidel,  on  the  other  hand,  it  be  debt  or  substance. — Ziffer  alleges  tli 
has  no  power  over  Mussulmans;  insomuch   he  cannot  bd  considered  as  an    ageot  i 
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•eisiii,  sinoe  his  oonstitueat  aoqoiesoes  only 
la  his  agency  for  litigatioa  in  nis  behalf. — 
litigation,  moreover,  is  one  conoenij  and 
seisin  is  another  concern ;  and  the  constituent 
expresses  his  aoc^uiescence  in  the  litigation, 
bat  not  in  the  seisin.  The  argument  of  our 
doctors  is  that  when  a  person  becomes  em- 
powered with  respect  to  anything,  he  neces- 
Murily  becomes  empowered  with  respect  to 
the  completion  of  that  thing ;  and  the  end 
and  completion  of  a  contention  for  anything 
ie  the  seisin  of  that  thing. 

JBtd  decrees  are  passed  on  the  contrary 
principle  in  the  present  times, — In  the  pre- 
•ent  age  decrees  pass  according  to  the  opinion 
of  Zifter ;  because  of  the  apparent  want  of 
probity  of  agents  in  this  age;  and  also, 
Deoaose  many  men  may  be  trustworthy  in 
reraid  to  the  management  of  a  contention, 
and  not  with  respect  to  the  seisin  of  property. 
—It  is  to  be  observed  that  an  agent  for  liti- 
gation is  analogous  to  an  agent  tor  exacting 
tne  payment  of  a  debt;  because  he  also  is 
competent  to  the  seisin,  inasmuch  as  the 
■eisin  of  a  debt  is  in  effect  included  in  the 
■ning  for  the  payment  of  it.  The  common 
acceptation  of  the  word,  however,  is  diffe- 
rent, because  from  Takaza  [exacting  by 
means  of  a  suit  at  law]  seisin  is  not  generally 
nnderstood;  and  the  common  acceptation 
most  be  preferred  to  the  virtual  meaning. — 
According  to  the  decrees  in  this  age,  thero- 
fiore,  he  is  not  an  agent  for  seisin. 

If  there  be  two  agents  for  litigation,  they 
are  in  that  case  reouired  jointly  to  receive 
seisin  of  the  thing  which  is  the  object  of  con- 
tention ;  because  the  constituent  has  ex- 
pressed his  acouiescence  in  the  probity  of 
them  both  jointly,  and  not  in  that  of  either 
of  them  singly ;  and  as  the  conjunction  of 
both,  with  respect  to  seisiu,  is  practicable, 
they  must  therefore  take  possession  together. 
— It  is  otherwise  with  respect  to  the  mere 
litigation,  because  their  joint  action  is  in 
that  particular  impracticable,  as  has  been 
already  demonstrated. 

An  apent  empowered  to  take  possession  of 
a  debt  ts  also  an  apent  for  litigation, — Who- 
ever is  an  agent  in  behalf  of  another  for  the 
seisin  of  a  debt  due  to  him,  is  also  an  agent 
for  litigation  in  behalf  of  that  person, 
according  to  Haneefa  (whence  it  is  that  if 
the  other  party  bring  evidence  to  prove  that 
the  constituent  had  received  payment  of  his 
debt,  or  had  given  the  creditor  an  acquittal, 
such  evidence,  in  the  opinion  of  Haneefa, 
would  bo  admitted).— The  two  disciples 
maintain  that  the  agent  in  Question  is  not 
an  agent  for  litigation  (ana  such  also  is 
reported,  by  Hasan,  from  Haneefa) ;  because 
seisin  and  litigation  arc  different  things; 
and  it  does  not  follow  that  a  person,  from 
being  trustworthy  with  regard  to  property, 
should  also  be  skilled  in  the  business  of  liti- 
gation. The  acquiescence  of  the  constituent, 
therefore,  in  the  agency  for  seisin,  does  not 
necessarily  involve  his  acquiescence  in  the 
agency  for  litigation. — The  argument  of 
Haneefa  is  that  an  agent  for  the  seisin  of  a 


debt  is  an  agent  for  the  substantiation  of 
proi>erty  (that  is,  he  is  an  agent  for  the 
receipt  of  a  consideration  for  a  debt  which  is 
the  right  of  the  creditor,  in  order  that  such 
consideration  may  become  the  property  of 
the  creditor;  because  it  is  impossible  to 
receive  the  actual  substance  of  the  debt ;  and 
hence  whatever  he  receives  in  the  discharge 
of  the  debt  becooies  the  property  of  the  cre- 
ditor ;  and  as  this  is  a  compensation,  or  con- 
tract of  exchange,  the  agent  is  consequently 
the  principal,  he  being  so  with  respect  to  aU 
such  rights  as  a  contract  of  exchange  re- 
quires) ; — and  such  bein(ir  the  case,  he  is  of 
course  the  plaintiff,  and  is  entitled  to  carry 
on  the  suit  in  the  same  manner  as  an  agrent 
for  litigating  a  right  of  pre-emption,  or  for 
purchase.  He  most  resembles,  however,  an 
agent  for  litigating  a  right  of  pre-emption ; 
because  an  agent  for  the  receipt  of  a  debt, 
institutes  his  suit  prior  to  the  seisin  of  it,  in 
the  same  manner  as  an  agent  for  maintain- 
in?  a  right  of  pre-emption  institutes  his  suit 
prior  to  his  taking  the  right ;  whereas  an 
agent  for  purchase  cannot  institute  a  suit, 
until  he  has  completed  the  contract  of  pur- 
chase. 

A  commission  to  take  possession  of  sub' 
stance  does  not  involve  a  commission  to  liti- 
gate,— Ay  agent  for  the  seisin  of  substance* 
IS  not  an  agent  for  litiaration,  according  to  all 
our  doctors ;  because  ne  is  a  mere  trustee ; 
and  also,  because  the  seisin  of  substance  is 
not  an  exchange :  he  is,  therefore,  considered 
merely  ajsi  a  messenger. — Hence,  if  a  person 
commission  another  to  take  possession  of  his 
slave,  and  the  person  in  whose  possession  the 
slave  is  should  prove  by  witnesses  that  the 
constituent  had  sold  the  slave  to  him,  the 
Kazee  must  not  decree  the  sale  against  the 
agent,  until  the  constituent  himself  appear. 
— This  proceeds  upon  a  favourable  construc- 
tion.— Analogy  would  suggest  that  the  slave 
should  be  delivered  to  the  as^nt,  because,  as 
the  proof  has  been  exhibitea  against  a  per- 
son who  is   not   the  adversary  (since  the 
agent  is  not  the  adversary),  it  cannot  there- 
fore be  admitted.    The  reason  for  a  more 
favourable  construction,  in  this  particular, 
is  that  the  evidence  goes  to  two  points  ;— 
FiBST,  to  prove  the  sale  on  the  part  of  the 
constituent,  and  the  consequent  destruction 
of  his  property ; — SECOXDLr,  to  prove  that 
the  said  agent  has  no  right  to  make  seisin 
of  the  said  slave. — Now,  although  the  evi- 
dence on  the  first  point  be  not  against  a 
regular  adversary,  yet   in    regard   to   the 
second  point  it  is  ag^ainst  a  regular  adver- 
sary (for  the  agent  is  the  adversary  on  the 
second  point)  : — the  evidence,  therefore,  is 

*  Arab.  Ain  ;  — meaning  some  actually 
existant  property  (such,  for  instance,  as  an 
article  borrowed  under  an  arreeat  loan),  in 
opposition  to  a  debt  in  money,  or  to  an 
article  compensable  by  an  eqilal  quantity  of 
the  same  article  (such  as  grain,  and  the 
like). 
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admitted  with  respect  to  the  second  point, 
but  not  with  respect  to  the  first  point; 
whence,  if  the  constituent  were  himself  to 
appear,  it  would  be  necessary  to  exhibit  the 
e\idencc  de  novo,  to  prove  that  he  had  sold 
the  slave.— It  is  therefore  the  same  as  if 
eyidence  had  been  adduced  to  prove  that  the 
constituent  had  dismissed  his  aj^ent,  for  that 
would  be  admitted  so  far  as  to  prevent  the 
agent  from  the  seisin ;  and  so  also  in  the 
case  in  question. — The  efiect  is  the  same  in 
oases  of  emancipation,  divorce,  and  the  like. 
— ^Thus,  if  a  person  commission  another  to 
bring  his  wife  from  her  present  plaoe  of 
residence, — or  to  bring  his  male  or  female 
slave, — and  the  agent  having  arrived  at  the 
place  of   their  residence,  the  wife  should 

Srove,  by  witnesses,  that  her  husband  had 
ivorced  her, — or  the  slave  prove,  by  wit- 
nesses, that  he  or  she  had  been  emancipated, 
8uch  evidence  must  be  admitted,  so  far  as  to 
prevent  the  agent  from  carrying  them  away 
until  the  constituent  shall  himself  appear, — 
but  not  with  respect  to  the  divorce,  or  the 
emancipation. 

An  agent  jfar  litigation  is  empowered  to 
make  concessions  on  behalf  of  his  constituent, 
— If  an  agent  for  litigation  make  an  acknow- 
ledgment, before  the  Kazce,  of  something 
affecting  his  constituent,  such  acknowledg- 
ment is  valid  with  respect  to  the  constituent. 
If,  however,  he  should  make  the  acknow- 
lea^ent  before  any  other  than  the  Kazee, 
it  IS  not  valid  (according  to  Uaneefa  and 
Mohammed,  arguing  on  a  favourable  con- 
struction ot  the  law) ;— but  the  agent,  in 
conseauence  of  making  such  acknowledg- 
ment oefore  another  than  the  Eazee,  is  dis- 
missed from  his  appointment ;  and  therefore, 
if  he  should  afterwards  claim  his  agency, 
and  bring  witnesses  to  prove  his  acknow- 
ledgment, it  would  not  bo  admitted. — Aboo 
Yoosaf  alleges  that  an  acknowledgment 
made  before  an^  other  than  the  Kazee  is 
likewise  valid  with  regard  to  the  constituent. 
What  is  here  said  proceeds  upon  a  favour- 
able construction. —Ziffer  and  Shafei  main- 
tain that  the  acknowledgment  is  not  in 
either  case  valid  with  respect  to  the  consti- 
tuent :  and  this  (which  was  the  first  opinion 
of  Aboo  Yoosaf  on  the  subject)  is  conform- 
able to  analogy;  because  the  agent  was 
directed  to  litigate ;  and  bv  litigation  is 
understood  contention,  since  this  is  an  essen- 
tial property  of  litigation :  now  acknow- 
led^ent  is  the  reverse  of  contention ;  and 
a  direction  to  perform  any  act  cannot  extend 
to  the  reverse  of  that  act :  on  which  prin- 
ciple it  is  that  (as  contention  is  necessary  to 
the  existence  of  litigation)  an  agent  for  liti- 
gation is  not  competent  to  the  acts  of  com- 
position or  exemption  ;  ♦— and  also,  that  a 
commission  of  agency  is  valid,  where  the 
agent's   acknowledgment  is  expressly  ex- 


•  In  other  words,  of  agreeing  to  a  compo- 
sition, or  giving  a  discbarge,  for  a  debt. 


cepted  from  it,  for  if  acknowledgment  be 
comprehended  under  litigatioiiy  the  exoep- 
tion  of  it  would  be  invalid,  in  the  sou 
manner  as  the  exception  of  the  denial  of 
the  agent.* — A  similar  disftgi^eement  i]i» 
subsists  wiih  respect  to  the  caae  of  a  perm 
appointing  another  his  agent  to  give,  in  u 
absolute  manner,  an  answer  in  ms  beiislf: 
for  this  kind  of  agency  is  restricted  to  an 
answer  that  relat^  to  liti^^tion;  beesue 
such  is  the  common  practice  ;  and  hence  aa 
agent  to  give  an  answer  in  an  abaolute  msa- 
ner  is,  in  fact,  an  agent  for  contentiQn.^Tlie 
reason  for  a  more  favourable  constmetifln 
of  the  law,  in  this  particular,  is  that  agenqr 
for  litigation  is  indisputably  valid ;  and  the 
validity  of  it  extends  to  every  point  in  vhick 
the  constituent  is  competent.  Now  the  con- 
stituent is  in  an  absolute  manner  oompetent 
with  respect  to  an  answer,  whether  it  relstB 
to  denial  or  acknowledgment ;  for  his  power 
is  not  confined  and  determined  to  one  of 
these  only.  The  agent,  therefore,  is  she 
competent  to  either  of  these.  Simple  hti- 
gation.f  moreover,  figuratively  signiiks 
general  reply ;  and  as  there  is  alwayi  sn 
affinity  between  the  figorative  and  the 
literal  sense  of  a  term  (as  will  be  hoeaffcer 
demonstrated),  the  term  most,  in  the  pre- 
sent instance,  be  received  in  its  fignzatiTe 
sense,  so  as  to  render  the  agency  indin 
putably  valid :  for  if  the  term  be  adopted 
m  its  literal  sense  (namelj,  contention),  it 
would  follow  that  the  appointment  is  a  cod- 
mission  to  quarrel  and  contend  ;  and  qnaii«i- 
ling  and  contention  are  prohibited ;  and  the 
appointment  of  an  agent  with  respect  to  i 
prohibited  thing  is  forbidden.  It  is  there- 
fore indispensable  that  the  term  be  taken 
in  its  figurative  sense  (so  as  to  render  the 
agency  valid),  as  this  is  most  beooming  the 
Mussulman  character. 

Case  of  an  appointment  of  agency  with 
an  exception  af  acknowledgment. — If  a  per- 
son appoint  an  agent  for  litigation,  and 
except  his  acknowledgment,  it  is  recorded 
irom  Aboo  Yoosaf  that  the  appointment  is 
invalid,  since  after  the  exception  of  the 
acknowledgment  there  remains  only  the 
denial ;  and  as  the  constituent  is  not  em- 
powered with  respect  to  denial  only,  except 
where  ho  knows  the  daim  of  the  advenary 
to  be  unjust,  he  cannot  limit  the  power  of 
the  agent  to  denial  only.  It  is  recorded. 
from  Mohammed  (on  the  other  hand},  thit 
this  is  valid ;  for  the  exception  of  acuow- 
ledgment  by  the  constituent  clearly  indicates 
that  he  himself  is  empowered  only  with 


*  *'  In  the  same  manner  as  the  exception 
of  the  denial  of  the  agent : " — that  is,  in  the 
same  manner  as  if  the  agent's  power  of  deny- 
ing and  rejoining,  &c.,  were  expressly  ex- 
cepted from  his  commission. 

t  Arab.  Khasoomat.  —  The  reasoning  in 
this  passage  turns  entirely  upon  the  primi- 
tive sense  and  generally  accepted  meaning 
of  the  term. 
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respect  to  denial,  because  of  his  knowiag 
^e  falsity  of  his  adversary's  plea.  If,  how- 
ever, he  should  have  expressed  •  himself 
generally,  the  commissioa  must  be  inter- 
preted to  convey  a  power  of  general  replv, 
which  is  becoming  the  condition  of  Mussul- 
mans. It  is  also  related  of  Mohammed,  that 
he  made  a  distinction  between  the  plaintiff 
mnd  defendant,  observing  that  if  a  defendant 
should  appoint  an  agent  for  litigation  and 
should  except  his  acknowledgment,  it  is  in- 
Tslid ;  because  a  defendant  is  compelled  to 
make  an  acknowledgment  when  put  to  his 
oath,  and  therefore  has  not  the  power  to 
establish  agency  for  a  purpose  prejudicial  to 
the  plaintm,  that  is,  for  denial,  as  to  this  he 
himself  is  not  competent.  The  plaintiff,  on 
tiie  contrary,  is  at  liberty  either  to  acknow- 
led^  or  deny,  as  he  pleases ;  and  hence  he  is 
entitled  to  appoint  an  agent  for  one  of  these 
mirpoees,  ana  to  except  the  other.  Aboo 
xousaf  argues  that  an  agent  is  the  substitute 
of  his  constituent ;  and  as  the  acknowledg- 
ment of  a  constituent  is  not  limited  to  the 
oourt  of  the  Eazee,  so  neither  ought  that  of 
his  substitute  to  be  so  limited.  Haneefa  and 
Mohammed,  on  the  other  hand,  argue  that 
agency  for  litigation  extends  to  a  reply, 
imioh  is  termed  litigation  either  in  its  literal 
or  metaphorical  sense.  Now  an  acknow- 
ledgment in  the  assembly  of  the  Kazee  is 
metaphorically  termed  litigation,  either  be- 
cause it  is  opposed  to  the  litigation  that  has 
issued,  or  because  the  litigation  is  the  cause 
of  Uie  acknowledgment;  the  acknowledg- 
ment, therefore,  is  limited  to  the  assembly 
of  the  Eazee.  If,  on  the  other  hand,  it  be 
proved,  by  evidence,  that  such  an  agent  had 
made  an  acknowledgment  elsewhere  than  in 
the  assembly  of  the  Kazee,  his  agency  deter- 
mines :  and  consequently  if  he  should  make 
a  claim  with  respect  to  the  point  concerning 
which  he  had  before  made  acknowledgment, 
and  should  adduce  evidence  to  prove  i^  his 
claim  would  not  be  admitted,  nor  would  the 
object  of  it  be  yielded  to  him,  because  of  the 

?revarication  of  which  he  has  been  guilty, 
'he  agent,  in  this  instance,  therefore,  re- 
sembles a  father  or  an  executor,  who  makes 
an  acknowledgment  prejudicial  to  the  infant 
under  his  charge  in  the  assembly  of  the 
Kazee,  which  is  of  no  effect ;  whence  if  they 
should  afterwards  prefer  a  claim  to  the  ob- 
ject of  it,  and  adduce  evidence  to  prove 
their  right,  it  would  not  be  admitted,  nor 
would  mo  article  in  dispute  be  given  to 
them. 

Agency  for  the  receipt  of  a  debt^  com' 
tnitted  to  the  surety  for  the  aebt,  is  invalid. — 
If  a  person  be  surety  for  property  in  behalf 
of  a  debtor,  and  the  creaitor  appoint  the 
said  surety  his  agent  for  the  receipt  of  the 
debt,  such  agency  is  absolutely  invalid,  for 
two  reasons : — First,  the  business  of  an 
agent  is  to  act  in  behalf  of  another ;  and  if 
tae  agency  of  the  surety  were  supposed  to  be 
Talid,  it  would  necessarilv  follow  that  he 
acts  as  agent  in  behalf  of  his  own  person, 
in  order  to  exempt  himself  from  responsi- 


bility ;  and  thus  one  of  the  essentials  of 
agency  (namely,  action  in  behalf  of  another) 
would  be  destroyed.  Seoo  wdlt,  if  the  agency 
be  valid,  it  necessarily  folbws  that  in  ease 
the  agent  were  to  say  '*  he  had  received  the 
debt,"  his  assertion  is  credited  (since  an 
agent  is  a  trustee) :  *  and  this  conclusion 
must  be  rejected  in  the  present,  instance 
as  the  ag[ent's  assertion  cannot  be  credited, 
since  in  it  he  endeavours  to  exempt  himself 
from  responsibility.  The  agency,  therefore, 
is  invalid,  because  of  the  inadmissibility  of 
the  conclusion  arising  from  it.  It  is  to  be 
observed  that  the  agent,  in  this  instance, 
resembles  the  owner  af  a  Mazoon,  or  privi- 
leged slave,  involved  in  debt^  In  other 
words,  if  the  master  of  an  insolvent  Mazoon 
were  to  emancipate  him,  so  as  to  be  himself 
responsible  for  his  value  to  the  creditors, 
and  the  creditors  demand  pavment  of  the 
whole  of  the  debts  from  the  slave,  appoint- 
ing the  master  agent  for  the  receipt  of  them, 
the  agency  would  be  invalid,  because  of  the 
two  reasons  above  recited,  in  treating  of  the 
agency  of  a  surety. 

Case  of  a  plea  of  agency  urqedfor  the  rtf- 
ceipt  of  a  debt  in  absence  of  the  constituent, 
— If  a  person  plead  his  bemg  agent  for  the 
receipt  of  a  debt  due  to  another  person  who 
is  absent,  and  the  debtor  verify  his  assertion, 
in  this  case  he  [the  debtor]  must  be  directed 
to  deliver  the  debt  to  the  agent ;  because  his 
verification  of  the  claim  is  an  acknowledg- 
ment against  himself,  since  what  the  agent 
receives  is  purely  the  property  of  the  debtor. 
— If,  therefore,  the  absent  person  afterwards 
appear,  and  verify  the  assertion  of  the  agent, 
there  will  be  no  contention  whatever :  but  if 
otherwise,  the  debtor  must  again  pay  the 
debt  to  the  absentee  (who  is  now  present), 
because  his  former  payment  of  it  is  not  estab- 
lished, as  the  creditor  denies  the  agency ;  and 
his  denial  of  agency,  if  confirmed  by  an  oath, 
must  be  admitted.  —  The  former  payment 
through  the  agent  is  therefore  invalid  ;  and 
the  debtor  is  consequently  entitled  to  retake 
from  him  whatever  he  had  paid  to  him,  pro- 
vided it  be  still  extant  in  his  possession ;  be- 
cause his  object,  in  making  the  payment,  was 
to  free  himself  from  responsibility;  and  as 
this  object  has  not  been  fulfilled,  he  has  there- 
fore a  right  to  retake  it. — If,  however,  the 
thing  be  not  extant  in  the  possession  of  the 
agent,  but  have  been  destroyed,  in  that  case 
the  debtor  is  not  entitled  to  retake  any  thing 
from  the  agent,  since  he,  by  his  verifica- 
tion, acknowledged  the  right  of  the  agent 
to  the  receipt  of  it.  As  the  debtor,  however, 
in  this  instance,  suffers  an  oppression  from 
his  credulity,  and  it  is  not  lawful  for  the  op- 
pressed to  oppress  others,  he  is  not  allowed  to 
take  any  thing  from  the  agent,  in  case  of  the 
destruction  of  the  thing  ^iven  to  him ; — un- 
less, at  the  time  of  makmg  the  payment  to 


•  Arab.  Ameen ;— meaning  a  confident; 
one  whose  word  must  be  relied  upon. 
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the  af^nt.  he  had  taken  the  aj^nt  himself  as 
security  for  the  restitution,  in  the  event  of 
the  absent  person*8  denial  of  the  aj^ency  ;  in 
which  case  it  would  be  lawful  for  him  to 
retake  whatever  he  may  have  paid,  as  the 
agent  became  surety,  and  is  consequently 
liable  for  it. 

Ohjkctiox. — The  security,  in  this  case, 
ought  not  to  be  valid,  since  it  is  essential  to 
the  validity  of  bail  or  security  that  there  be 
a  debt  due  by  the  surctee ;  and  the  suretee, 
in  the  present  instance,  is  the  constituent, 
who  does  not  owe  any  debt. 

Reply. — The  security  is  valid,  because  it 
is  referred  to  the  period  when  the  constituent 
shall  have  received  the  second  payinent  of  his 
debt ;  in  which  case  he  is  responsible  in  the 
conception  of  both  the  agent  and  the  debtor ; 
the  security  is  therefore  valid,  in  the  present 
instance,  in  the  same  manner  as  in  all  other 
cases. 

If,  on  the  other  hand,  a  person  should 
plead  his  being  the  agent  of  a  certain  absentee 
for  the  receipt  of  a  debt  due  to  him.  and  the 
debtor,  without  either  verifying  or  lalsifving 
his  claim,  remain  silent,  ana  vet  pay  the  debt, 
and  the  proprietor  of  the  debt  afterwards 
appear  and  exact  payment  of  it  h'om  the 
debtor,  he  (the  debtor)  is  in  this  case  entitled 
to  a  repayment  from  the  agent,  because  he 
did  not  verify  the  agency ;  for  in  fact  he  did 
nothing  else  than  make  a  payment  in  the 
hope  that  it  would  be  acauiesccd  in  by  the 
constituent ;  and,  on  his  oeing  disappointed 
in  this  hope,  he  is  con.sequently  entitled  to 
an  indemnification  from  the  agent. — The  law 
is  also  the  same  where  the  debtor  pays  the 
debt  to  the  agent,  after  falsifying  his  claim ; 
as  is  obvious  from  the  reasons  already  stated. 
— It  is  however  to  be  observed  that,  in  the  seve- 
ral casesof  verification,  falsification,  or  silence, 
it  is  not  permitted  to  the  debtor  to  retake  the 
article  from  the  agent,  after  the  delivery  of 
it  to  him,  until  such  time  as  the  constituent 
appears  ;  because  the  payment  he  has  made 
is  the  right  of  the  constituent  from  probabi- 
lity (as  in  the  case  of  his  verification),  or  irom 
construction  (as  in  the  case  of  his  falsification 
or  silence),  since  it  is  possible  that  the  ab- 
sentee may  afterwards  give  his  assent  to  it. 
—  It  is.  therefore,  the  same  as  if  he  had  paid 
the  debt  to  a  Fazoolee,  or  unauthorized  per- 
son, in  the  hope  that  the  proprietor  would 
confirm  it ;  in  which  ease  it  is  not  lawful  to 
take  back  from  the  Fazoolee  what  he  may 
have  delivered  to  him ;  because  there  exists 
a  possibility  of  a  confirmation  of  it  by  the 
owner ;  and  also,  because  it  is  a  general  rule 
that,  when  a  person  performs  an  act  with  any 
particular  view  or  object,  he  ought  not  to 
undo  the  same  unless  he  be  disappointed  of 
the  object  which  prompted  it. 

Case  of  a  plea  of  agency  urged  for  the 
receipt  of  a  trust,' in  absence  o/  tne  con- 
stituent.— If  a  person  plead  his  being  the 
agent  of  a  certain  person  for  the  receipt  of 
a  deposit,  and  the  trustee  verify  his  assertion, 
yet  the  law  does  not  award  the  delivery  of 
the  deposit  by  the  trustee  to  this  person. 


since  (in  opposition  to  the  preoeding  case  of 
a  debtor)  the  trustee  here  makes  an  admov- 
ledgment  with  respect  to  the  property  of 
another. — If,  however,  the  i>er80ii  in  qnefltion 

S lead  that  '*  his  father  having  died,  the  stid 
eposit  had  devolved  by  inheritance  to  him, 
and  that  there  were  no  other  heirs,"  and  the 
trustee  verify  this,  he  must  be  directed  to 
deliver  the  deposit  to  this  person  ;  becaiue 
the  trust  is  no  longer  the  father^ s  property, 
after  his  decease ;  and  the  trustee  and  ue 
person  in  question  are  both  agreed  in  its 
being  the  property  of  the  heir :— the  trostie, 
therefore,  must  be  directed  to  deliver  his 
trust  to  this  person,  as  being  the  heir. 

A  person  cofnmissioned  to  receive  a  tnut, 
on  tne  plea  of  having  purchased  ii^  is  md 
entitled  t4)  receive  it  from  the  trutiee, — Ipi 
person  plead  that  he  had  purchased  a  depont 
irom  the  proprietor  of  it,  and  the  trortee 
verify  his  assertion,  yet  the  trustee  is  not 
entitled  to  deliver  the  deposit  to  him;  be- 
cause the  verification  of  uie  trustee  during 
the  lifetime  of  the  depositor  is  an  acknow- 
ledgment with  respect  to  the  pit)perty  of 
another :  and  hence  their  assertions  ^uunely, 
that  of  the  trustee  and  of  the  person  who 
prefers  the  claim)  are  not  valid,  with  regud 
to  the  establishment  of  proof  of  the  sale  oa 
the  part  of  the  proprietor. 

A  person  commissioned  to  receive  a  deU, 
is  entitled  to  receive  it,  although  the  ddiftr 
plead  his  having  already  paid  it, — ^If  a  person 
appoint  an  agent  for  the  receipt  of  a  debt 
due  to  him,  and  the  debtor  plead  that  he 
had  acquitted  himself  of  the  debt  to  the 
proprietor,  yet  it  is  incumbent  on  him  to  pay 
the  debt  to  the  agent ;  because  the  agency  is 
here  clearly  established ;  but  the  debtor's 
acquittance  is  not  established  by  his  asser- 
tion :  he  is  therefore  not  permitted  to  delay 
the  payment; — but  after  he  has  made  the 
payment,  he  has  a  claim  upon  the  creditor, 
and  may  exact  an  oath  from  him :  but  an 
oath  cannot  be  exacted  from  the  agent,  since 
he  is  only  a  substitute. 

The  seller  of  an  article  cannot  he  cosi- 
pelkd  to  take  otick  the  article  from  thewtr^ 
chaser* s  agent,  on  a  plea  of  defect,  untu  the 
purchaser  swears  to  the  defect, — If  a  person 
purchase  a  female  slave,  and  afterwards 
plead  a  defect  in  her,  and  appoint  an  agent 
to  manage  the  litigation  with  the  seller,  on 
this  account,  and  then  disappear, — and  the 
agent  accordingly  institute  a  suit  against 
the  seller  for  the  defect,  and  the  seller  plead 
that  the  purchaser  had  knowingly  acquiesced 
in  that  defect. —in  this  case  the  slave  is  not 
to  bo  returned  to  the  seller ;  but  a  suspen- 
sion must  take  place  until  the  appearance  of 
the  purchaser,  who  will  then  be  required  to 
declare  upon  oath  that  he  did  not  acquiesce 
in  the  delect.  It  is  otherwise  in  the  case  of 
a  debt  (as  before  recited) ;  for  there  the 
debt  must  be  paid  to  the  agent  for  seisin,  in 
behalf  of  the  creditor,  notwithstanding  the 
debtor  may  plead  his  having  previously 
acquitted  himself  of  it ;  because  it  is  there 
practicable  to  make  a  reparation,  by  enjoin- 
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ing  restitution  from  the  agent  of  the  amount 
he  may  have  received,  on  the  error  heing 
made  apparent  by  the  constituent  refusing 
to  swear ;  whereas,  in  the  case  in  question, 
if  an  annulment  of  the  sale  were  decreed  in 
consequence  of  the  defect,  it  cannot  after- 
wards be  revoked,  since  a  decree  for  dis- 
solving a  sale  takes  full  effect,  and  continues 
in  force,  although  an  error  should  afterwards 
appear  with  respect  to  the  defect  pleaded. 
— This  is  the  doctrine  of  Haneefa :  according 
to  whom,  also,  an  oath  cannot  be  tendered 
to  the  purchaser,  after  the  annulment  of  the 
sale,  and  the  return  of  the  subiect  of  it, 
since  it  is  then  to  no  purpose. — In  the  opinion 
of  the  two  disciples,  also,  the  sale  ought  in 
this  case  to  be  annulled,  and  the  subject  of 
it  returned,  without  a  suspension  of  it  on  the 
oath  of  the  purchaser,  since  (according  to 
them)  a  reparation  is  practicable,  even  in 
this  case,  because,  if  an  error  should  appear 
in  the  decree  of  the  Kazee.  in  consequence 
of  the  constituent's  refusal  to  swear,  then 
the  decree  becomes  null,  and  the  subject  of 
Uie  sale  is  returned  to  the  purchaser. — Some 
have  said  that,  accordin|?  to  Aboo  Yoosaf, 
the  most  authentic  doctrine  is  that  in  both 
cases  a  suspension  should  take  place ; — that 
is  to  say.  in  the  case  of  the  debt,  the  pay- 
ment to  the  agent  oug^ht  to  be  deferred,  and 
in  the  case  in  question  the  return  of  the 
sabject  of  the  sale  to  the  agent  of  the  buyer 
oaght  also  to  be  deferred  ; — because  he 
directs  his  attention  to  the  interest  of  the 
seller  (whence  it  is  that  if  the  purchaser 
should  afterwards  appear,  an  oath  is  exacted 
from  him  without  the  necessity  of  the  seller's 
preferring  a  formal  plea  for  it) : — the  return, 
therefore,  of  the  article  sold,  by  the  pur- 
chaser's agent,  is  suspended,  until  the  pur- 
chaser himself  appear  and  make  oath, — out 
of  tenderness  to  the  right  of  the  seUer. 

A  person  receiving  money^  to  appropriate 
to  a  particular  purpose^  may  pay  his  own 
money  in  lieu  of  tt, — If  a  person  g^ve  another 
ten  dirms,  in  order  that  he  may  give  them 
to  the  family  of  this  person  for  their  main- 
tenance, and  the  a^^ent,  instead  of  the  specific 
dirms  he  had  received,  give  ten  dirms  of  his 
own,  this  is  not  a  gratuitous  payment;  on 
the  contrary,  he  is  entitled  to  retain  the 
specific  dirms  he  received  in  lieu  of  those  he 
gave;  because  an  agent  for  the  delivery  of 
maintenance  is  like  an  agent  for  purchase  ; 
and  such  is  the  law,  as  has  been  already  re- 
lated, in  treating  of  an  agent  for  purchase. 


CHAPTER  IV. 

OF  THE  DISMISSION  OF  AGEKT8. 

A  constituent  may  dismiss  his  agent  at 
pleasure ;  except  where  the  right  of  another 
person  is  concerned.—lT  is  lawful  for  a  con- 
stituent to  dismiss  his  agent,  because  the 
:ency  being  his  right,  he  may  consequently, 
he  please,  annul  it :  excepting,  howeveri 


n 


when  the  right  of  another  is  interwoven  with 
it ;  as  where  the  agent  is  an  agent  for  liti{^- 
tion,  appointed  at  the  request  of  tiie  plain- 
tiff, in  which  case  the  constituent  (who  is  the 
defendant)  cannot  dismiss  the  said  agent, 
because  of  the  connexion  of  the  right  of  the 
plaintiff,  since,  if  he  should  dismiss  him,  the 
right  of  the  plaintiff  would  be  set  at  nought. 
The  agency  in  this  instance,  therefore,  re- 
sembles agency  interwoven  with  a  contract 
of  pawnage,  by  the  pawner,  at  the  time  of 
settling  the  contract  of  pawnage,  appointing 
a  person  his  agent  for  the  purpose  oi  selling 
the  pledj^e,  and  with  the  price  so  obtained 
discharging  the  debt  due  to  the  pawn- 
holder  ;  in  which  case,  as  the  right  of  the 
pawn-holder  is  connected  with  the  agency,  it 
IS  in  the  power  of  the  constituent  to  dismiss 
such  an  agent;  and  so  also  in  the  present 
instance. 

An  agency  continues  in  force,  until  the 
agent  receives  due  notice  of  his  dismission. — 
If  a  constituent  dismiss  his  a^nt,  and  the 
agent  should  not  receive  any  intelligence  of 
it,  his  agency  continues  in  force  untu  he  be 
apprised  of  his  dismission;  and  all  his  acts 
until  then  are  binding,  as  his  dismission  is  a 
detriment  to  him ;  because  it  annuls  his  • 
power  of  action ;  and  also,  because  the  rights 
of  contracts  of  purchase  and  sale  apx)ertain 
and  result  to  him :  and  accordingly,  an  agent 
for  purchase  does  himself  pay  tne  price  &om 
the  estate  of  the  constituent,  and  an  agent 
for  sale  delivers  the  subject  of  the  sale  to  the 
purchaser ;  if,  therefore,  the  dismission  were 
to  operate  instantaneously,  without  his  in- 
telligence, and  he  should,  under  these  cir- 
cumstances, either  make  a  payment  of  the 
price,  or  delivery  of  the  goods,  he  must,  in 
such  case,  become  responsible,  which  is  an 
injury  to  him.— It  is  to  be  observed  that 
agents  for  marriage,  or  the  like,  are  in  this 
respect  considered  in  the  same  light. — A 
question  has  been  started  whether  it  is  re- 
quisite that  the  notification  of  the  dismission 
of  an  agent  be  made  by  two  men,  or  by  one 
upright  man :  but  as  the  law,  on  this  head, 
has  already  been  laid  down  in  treating  of 
the  duties  of  the  Kazee  (under  the  head  of 
Decrees  relative  to  Inheritance),  it  is  here 
unnecessary  to  repeat  it. 

A  commission  of  agency  is  annulled  by  the 
death,  confirmed  lunacy^,  or  apostacy  of  the 
constituent.— ^If  a  constituent  die,  or  become 
an  absolute  idiot,  or  having  apostatized,  be 
united  to  a  hostile  country,  m  all  these  cases 
the  commission  of  his  agent  becomes  null; 
because  a  commission  of  agency  is  not  a 
thing  of  an  absolute  or  irrevocable  nature, 
since  it  is  in  the  power  of  the  constituent, 
without  the  consent  of  the  agent,  to  dismiss 
him  ;  and  such  being  the  case,  it  necessarily 
follows  that  the  existence  of  it  must  depend 
on  the  existence  of  the  power  which  created 
it  originally,  as  it  is  requisite  that  the  con- 
stituent should,  during  every  moment  of  its 
existence,  continue  to  possess  the  same  jpower 
or  capacity  with  respect  to  its  formation,  as 
he  did  at  the  beginning ;— and  tMs  power  or 
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capacity  ceases  in  conBoqucnce  of  the  aboye- 
mentioned  accidents. — The  ahsolnte  idiotism 
here  mentioned  is  conditioned  by  Kadoore, 
as  a  small  doeri-e  of  it  stands  only  as  a 


either  case,  flierefore,  the  agenov  Ib  antmlM. 
— The  r(>ason  of  this  is  that  xke  dismiasMB 
of  the  agent  is  a  dismission  by  effect  and  d 
necessity,  and  therefore  doea  not  rest  hm 


temporary  de^)rivation  of  wnM?.— The  limit  ■  his  knowledge ; — in  the  same  manner  (fcr 
of  absolute  idiotism,  according:  to  Aboo  instance)  as  an  agent  for  sale  is  dismined 
Yoosaf,  is  fixed  at  one  month,  since  by  that   ^hcn  the  thing  is  sold  by  the  oonstitMot; 


space  ("f  lunacy  the  duty  of  fasting  is 
remitted. — It  is  also  related,  as  an  opinion  of 
Aboo  Yooeaf,  that  its  limit  is  no  more  than 
one  nipht  and  one  day,  since  by  that  space 
of  idiotism  the  observance  of  the  five  stated 


in  which  case  the  agency  necessarily  oeaaei, 
as  tlie  subject  of  it  no  longer  remains. 

A  coftimisBioti  of  agtncy  is  annulled  hytki 
death  or  lunacy  of  the  agent. — If  an  agent 
should  die,  or  become  an  absolute  idiot^  the 


prayers  is  remitted,— whence  it  is  that  an  i  agency  ceases ;  because  the  continuance  of 
idiot  in  that  degree  is  considf  red  as  defunct. —  'agency  stands  on  the  same  ground  as  iti 
Uohanin)cd  bus  said  that  the  limit  ought  to  ;  commenctment ;  and  as,  at  the  commence- 
be  ext(  ndc  d  to  a  complete  year,  hince  in  that  ment,  it  is  requisite  that  the  agent  be  capaUe 
space  of  time  idiotism  occasions  the  omission  of  executing  the  orders  of  his  constitnent,  it 
of  all  the  religious  duties  pnscribtd  to  a  '  follows  that  the  continuance  of  this  ci^Mtfity 
MuFMilmnn  ;  and  that,  therefore,  Irom  a  •  is  a  condition  of  the  continnanoe  of  the 
prineifile  of  cauti(>n,  it  ought  to  be  extended  j  agency ;   and  this  capability  ceases  in  the 

""'"'  -    ^1  present  instance,  in  consequence  of  the deatk 

or  idiotism. 

Or,  ly  his  anostacy  and  flight  to  a  hodOt 
country.— Jif  the  same  manner  also,  if  a 
agent  apostatize  and  go  to  an  infidel  conniby, 
his  acts  are  not  binding ;  unless  he  sgan 


to  that  period.— "With  nspect  to  the  exi»rc8- 
sion  **  or  havinor  o])08tatized,  be  united  to  a 
hostile  eountiy  "  (as  ni(ntioned  in  this  rase), 
lawyers  obt>eive  that  it  is  the  doctrine  of 
llaneefa;  because,  according  to  him,  all  the 
acts  of   a    pen>(>n  who    simply  apostatizes 


remain  suspended:  if,  thereiore,  no  after> '  beccme  a  [Mussulman,  and  return,  in  whi(i 
wards  rtpent,  and  return  to  the  faith,  his  1  case  the  agency  rcTerts  to  him. — The  author 
acts  (and  consequently  his  commissi(n  of  I  of  this  work  obserres  that  this  ia  accordiof 
agency)  are  centirmed  ;  but  if  he  l>e  either  to  Ijohammed  ;  but  that,  according  to  Aboo 

gut  to  death  on  acceunt  of  his  opostacy,  or  Yoosaf,  the  agency  does  not  revert,  notwith- 
y  to  the  infidels,  his  acts  are  rendered  void,  standing  the  agent's  retumini^  to  the  ikitli 
and  his  commission  of  agency  is  annulled. —  j  and  to  his  country. — The  argument  of  Mo- 
In  the  opinion  of  the  two  aisciples,  on  the  '  hammed  is  that  a  commission  of  agency  is  a 
other  hand,  the  acts  of  an  apostate  are  Talid,  |  latitude,  or  endowment  with  power  of  action, 
and  therefore  his  commission  of  agency  is  <  as  it  is  the  renewal  of  the  bar  to  radi 
not  annulled,  unless  in  case  of  his  dying,  or !  power,  which  would  otherwise  oppose  itsel£ 
being  ])ut  to  death,  or  being  expatriated,  by  Kow  the  agent's  i>ower  of  action,  so  far  u 
a  decree  of  the  Kazee.  |  merely  regards  himself,  rests  upon  the  ex- 

Hut  not  by  apostacy  if  the  constituent  he  a  istenoe  in  him  of  certain  qualiues,  namely 
tcowan.—\F  the  constituent  be  a  woman,  and  { rationality,  freedom,  and  maturity  of  yean; 
apostatize,  her  constitution  of  agency,  never-  and  he  has  been  rendered  incapable  of 
theless,  remains  binding  until  her  death,  or  exerting  that  power  merely  by  a  soper- 
until  her  removal  to  an  infide*l  country, !  venient  circumstance  (namely,  his  desertion 
because  it  has  been    determined    that  the  to  a  hostile  country) ;  when,  therefore,  the 


apostacy  of  a  woman  has  no  effect  on  her 
centratts,  such  as  sale,  or  the  like. 

Cases  in  frhich  an  appointment  of  agency 
hy  a  Mokatih^  a  Mazoon^  or  a  copartner^  are 
annulled.— \y  a  l^lokatib  appoint  an  agent, 
and    alteiwaids    become  incapable  of   dis- 
charging his  ransom,^or,  if  a  piivilcged 
slave  appoint  an  agent,  and  afterwards  be 
laid  under  restiictions,— or,  if  one  of  two 
partners  appoint  an  agent,  and  the  partners 
should  afterwards  separate  and  dissolve  their 
partnership,  in  all  these  cases  the  agency 
becomes  null,  whether  the  agent  may  or  may 
not   have    received    intelligence    of    these 
sui)ervenient   circumstances    (such   as    the 
incapability  of  the  Mokatib,  and  so  forth), 
for  tne  reason  already  assigned,  that  "the 
continuance  of  agency  depends  on  the  con- 
tinual existence  of  the  power  and  capacity 


cause  of  this  disability  is  removed,  if  the 
latitude  still  continue  in  force,  he   again 
becomes  an  agent,  as  before.    The  reasoning 
of  Aboo  Yoosaf  is  that  a  commission  A 
agency  is  an  investiture  with  a  power  of 
passing ;— in  other  wor  as,  the  agent,  m  virtue 
of  bis  commission,  is  possessed  of  a  power 
of  passing  his  acts,  so  that  they  shall  be 
binding  upon  another,  namely,  his  consti- 
tuent:  in  short,  in  virtue  of  his  appoint- 
ment, he  is  invested  with  the  power  of 
passing  bis  acts,  but  not  with  the  power  of 
performing  those  acts;    as  this  power  he 
possessed   in   virtue   of   his  natural   com- 
petency.— Now  the  power  of  passing  acts, 
or,  in  other  words,  agency,  ceases  on  apostacy 
and  desertion  to  a  hostile  territory,  as  these 
circumstances  are  held  to  be  the  same  as 
the  death  of  a  Mussulman ;  and  it  does  not 


of  the  constituent  to  create  it ;"  which  power  afterwards  revive  on  the  agent's  again  be- 
discontinues  in  conse^uene^e  of  any  of  the  coming  a  Mussulman,  and  returning  to  the 


above  circumstances.  Now  this  reason  obtains 
in  either  case  (that  is,  whether  the  agent  be 
informed  of  these  circunuitanoes,  or  not) :  in 


abode  of  the  M  ussulmans ;  in  the  same  manner 
as  (in  such  a  ease)  the  property  in  an  Am- 
Walid  or  a  Modaobir  does  not  revive ;  in 
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rords,  if  a  master  apostatize  and  go  to 
>de  of  the  infidels,  nis  Modabbirs  and 
alids  become  free,  and  his  property  in 
oes  not  revive  in  case  of  his  returning 
aith  and  his  country. 
ict/  is  not  renewed  hy  the  repentance 
urn  of  an  apostate  constituent, — If  a 
lent  become  a  Mussulman,  and  return 

country  of  the   Mussulmans,  after 

apostatized  and  ^one  off  to  a  hostile 
r,  the  power  of  his  arent,  which  had 
inuUea,  does  not  in  tnat  case  revive, 
a^  to  the  Zahir-Rawayet.  Mohammed 
>pinion  that  the  agency  revives,  in 
ne  manner  as  in  the  preceding  case 

apostacy  of  the  agent. — The  reason 

distinction  (ooooroing  to  the  Zahir- 
et)  between  the  case  di  an  apostate 
ient  and  an  apostate  agent  is,  that 
indation  of  ageucy,  with  respect  to  a 
lent,  is  property,  which  becomes  null 
«quence  of  apostacy ;  but  the  foun- 

ot  it,  wiUi  respect  to  an  agent,  is 
lity,  freedom,  skill,  and  maturity  of 
circumstances  which  are  not  extin- 
I  by  apostacy. 
\cy  for  any  particular  act  is  annulled 

constituent  himself  performing  that 
F  a  person  appoint  anotner  his  agent 
r  particular  concern,  and  afterwards 
3  tiiat  concern  himself,  the  agency  in 
Lse  becomes  null. — This  case  admits  of 
ity  of  modes ;  as  where,  for  instance, 
>n  appoints  an  agent  to  emancipate 
re,  or  to  make  him  a  Mokatib,  ana  he 
irds  himself  emancipates,  or  makes  a 
b  of,  the  slave, — or,  where  a  person 
ts  an  agent  for  the  contracting  of 
ge  between  him  and  a  particular 
,    and   he    himself   afterwards   con- 

the  contract,  ^K)r,  where  a  person 
ts  another  his  agent  for  the  purchase 
pecific  article,  and  he  himself  after- 
purchasis  that  article, — or,  where  a 

appoints  a  person  to  divorce  his  wife, 

himself  afterwards  divorces  her  three 
or  divorces  her  one  time,  and  her  edit 
0,— or,  where  a  person  appoints  an 
to  conclude  a  Khoola  with  his  wife, 
B  afterwards  concludes  the  Ehoola 
er ; — for  in  all  these  cases  the  agency 
je  of  its  impracticability  in   conse- 

of  the  anticipation  of  the  constituent 

performance  of  these  acts)  is  null; 
ich  that,  in  the  case  of  marriage,  if 
stituent  should  afterwards  irrevocablj 
i  the  woman  he  had  so  married,  it 

not  then  be  lawful  for  the  agent  to 
;t  a  marriage  witli  her  in  behalf  of 
istituent,  because  the  object  of  the 
uent,  in  the  agency,  had  been  already 
»d,  and  the  necessity  of  it,  of  conse- 
,  no  longer  existed.  (It  is  otherwise, 
jr,  where  the  agent  contracts  the 
,  and  afterwards  divorces  her  in  be- 
f  the  constituent;  because,  in  this 
!e.  the    constituent's    object   in   the 

has  not  been  obtained,  and  conse- 
f  the  necessity  for  it  still  exists.) 


An  agency  dissolved  hy  any  act  of  the  con- 
stituent cannot  afterwards  revive, — If  a  per- 
son appoint  another  his  agent  for  the  sale  of 
a  slave,  and  afterwards  sell  that  slave  him- 
self, and  the  purchaser  return  the  slave  to 
him,  in  consequence  of  a  decree  of  the  Eazee, 
founded  on  the  proof  of  a  defect,  it  is  related 
as  an  opinion  of  Aboo  Yoosaf,  that  the  agent 
is  not  tnen  entitled  to  sell  the  said  slave,  be- 
cause the  constituent,  in  selling  him  himself, 
did  virtually  prohibit  the  agent  from  execut- 
ing the  deed,  and  it  conse^nently  becomes 
the  same  as  if  he  had  dismissed  him. — Mo- 
hammed, on  the  other  hand,  alleges  that  the 
agent  may  in  this  case  resell  him,  because 
the  agency  still  exist-s,  since  (according  to 
him]  a^ney  is  the  licensing  of  aotion.—lt  is 
otherwise  where  a  person  appoints  an  agent 
for  executing  a  gift,  and  afterwards  makes 
the  gift  himself,  and  again  retracts  it ;  for  in 
this  case  it  is  not  lawful  for  the  agent  to 
make  the  gift,  since  the  voluntary  retraction 
of  it  by  the  constituent  did  clearly  indicate 
his  wish  that  it  should  not  take  place :  in 
opposition  to  the  case  of  the  return  of  the 
suDJect  of  a  sale  founded  on  a  decree  of  the 
Kazee  to  the  constituent,  because  there  the 
constituent  acts  from  necessity  in  the  receiv- 
ing of  it ;  and  there  exists  of  course  no  argu- 
ment to  show  that  he  does  not  wish  the  sale 
to  take  place :  when,  therefore,  the  subject 
of  the  sale,  in  consequence  of  being  returned, 
becomes  completely  his  property,  the  agent 
is  entitled  to  resell  it. 


BOOK  XXIV. 

OF   DAWEE,    OB   CLAIMS. 

Chap.  I. — Introductory. 

Chap.  II.— Of  Oaths. 

Chap.  III.— Of  Tahalif ;  that  is,  swear- 
ing both  the  Plaintiff  and  the  De- 
fendant. 

Chap.  IV. — Of  Things  claimed  by  two 
Tlaintiffs. 

Chap.  V. — Of  Claim  of  Parentage. 

CHAPTER  I. 

Distinction  between  plaintiff  and  defen- 
dant.— The  Moodaa,  or  plaintiff,  is  a  person 
who,  if  he  should  voluntarily  relinquish  his 
claim,  cannot  be  compelled  to  prosecute  it ; 
and  Uie  Moodaa-ali-hee,  or  detendant,  is  a 
person  who,  if  he  should  wish  to  avoid  the 
litigation,  is  compellable  to  sustain  it. — Some 
have  defined  a  plaintiff,  with  respect  to  any 
article  of  property,  to  be  a  person  who,  from 
his  beinf^  disseised  of  the  said  brticle,  has  no 
right  to  it  but  by  the  establishment  of  proof ; 
and  a  defendant  to  be  a  person  who  has  a  plea 
of  right  to  that  artiole  from  his  seisin  or 
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pof!ic«>i>n  f'f  it.  Mi>hnTi*.mcd,  in  the  Mab- [  of  that  grenus  may  jmrtake  of  the 
B04>t,  has  said  that  a  dtftndant  is  a  person  qualities ;  and  aa  an  actual  sight  ( 
^hr>  lUiii-s. — Thi>  is  OMrnct  :  hut  it  requires  article  is,  in  this  instance,  unattainal 
a  skill  aiid  kin'^ltdfrc  i.>f  jurisprudence  to '  explanation  of  the  value  ia  accepted 
distixicui^h  thi  diiiitrinasuit ;  as  thc-realitj  place  of  a  pointed  reference  to  it- 
and  iii't  thi-  a]  ]  <  araiicc  is  tflicic-nt;  and  it '  lawyer  Aboo  Leys  has  said  that  to  i 
frequently  ha]  ]mi<  that  a  person  is  in  ap-  planation  of  the  value  ought  to  he 
ptaramt  tlu-  ila'ntit?",  \^hilst  in  reality  he  is  that  of  the  gender.) 
thf  dtltLdant.  1  hu!«  a  trustee,  \i hen  he  says  Or  {if  the  ahject  ronsiH  of  lam 
to  till  ovmr  tit  tht  dt  jx^^it,  '*  1  have  rt-store'd  plaintiff  mutt  define  the  boundarie$,  ^ 
to  you  your  dtT»^'sit,"  appiars  to  he  plaintiff,  iwim/  make  an  explicit  demand  of  il.— 
inasniui-h  as  nc  pUads  the  return  of  the  claim  relate  to  land,  or  other  iminc 
dt-pi>sit :  yet  in  riality  ht-  is  the  defendant,  nroperty,  it  is  requisite  that  the  pi 
Fini'c  hf  dtuics  the-  e'ltlifration  of  respoubi-  aefine  the  boundaries,  and  aaj  "tha 
bility  ;  ai.d  hence  his  a«>s(  rtion,  corroborated  is  in  the  possession  oi  the  defendant, 
by  ail  oath,  must  be-  on  dited.  i  claim  it  m>m  him  ;*' — ^because  such  pr 

A  ptaititiff  must  }niriivi*lttrhj  ^tate  the  tub-  cannot  be  described  by  a  iiointed  rcfi 
jict  "f  Itif  r/fii'/fi.— No  claim  is  admissible .  as  it  is  utterly  impossible  to  prodaa 
unKss  the  ]>Iaintitf  explain  the  sfH-cifs  and  the  assembly  of  the  Kazee ;  a  definil 
()uautity  of  the  artioK-  which  is  the  object  of  the  boundaries  therefore  suffices,  as  im 
it ;  bcrauso  the  viul  of  a  rlaim  is,  upon  the  able  property  may  be  ascertained  by  i 
i-stahlii'hmint  of  the-  ]»riH»l",  to  obtain  a  dt-cree  dctinition.— It  is  necessary  to  define  th 
i.  of  thr  K;izn-  fur  nndi  ring  the  mattiT  ublipa-   boundaries,  and  to  spee'ify  the  propriel 

^:  titry  u{»in  tlu- diftiidant ;  but  no  obligation   each,  adding  a  description  of  their  fi 

I  can  take  plaoo  \\ith  rtspt-ct  to  a  matter  of  in  which  is  required  to  go  at  lasst  i 

uncertainty.  back   as  the    grandfather, —  since  (ii 

^  Whiih  [if  it  hv  nvnahle  property)  muht  opinion  of  Haneefa)   a    knowledge  oi 

he  jnunluctd  in  murt.  —  If,  then-fore,  the  grandfather  is  essential  to  the  coraiilief 
article  he-  still  existing,  and  in  the  p(>ssession  scription  of  a  family:  and  this  is  appi 
of  the  difi-ndant,  he-  is  nquinel  to  prenlue^e  it  If,  however,  the  proprietor  of  the  bom 
in  the  court  oftho  Kozcc,  in  ordir  that  the  be  a  person  of  notoriety,  the  simple  mi 
plaintiff  may  pointedly  refer  to  it  in  the  of  him  is  sufficient. — If,  also,  only  the 
•  !  exhibition  ot  his  claim.    In  the  same  manner,   the  boundaries  be  defined,  it  is  toM 

I  the  vrwhiction  of  it  is  necessary  at  the  time   according  to  our   doctors  (oontrarf 

;  of  tne  delivery  of  testimony,  oi  of  the  ad- ;  opinion  of  Ziffer) ;— because  a  demiri 

i  ministration  of  an  oath  to  the  defendant;    in  this  case  made  of  a  majority  of  theia 

because  on  these  eH?casions  the  preatest  pes-  the  majority  is  equivalent,  in  effect*, 
sible  degree  (>f  eertainty  and  knowledge  is  whole\— It  is  otherwise  where  all  tH 
rcqui^i1e  :  and  this  is  best  answend  by  a  boundaries  are  mentioned,  and  there  Id 
pointed  lelVrcncc  with  re>pect  to  moveable  to  be  a  niistoke  with  respect  to  one* 
pro]>eity,  such  as  may  be  oroupht  into  the  •  four,  for  in  this  case  the  claim  isfalsift 
court  oi  the  Kazee,  since  a  pe>inted  reference  opposition  to  the  ease  where  a  definL 
mot>t  completely  ascertains  and  dtterminos '  one  of  them  is  emitted,  as  that  do. 
1  anv  thimr.  i  induce  a  falsification  of  the  claim.— (> 

The  difvmlont  must  appear j  to  anstrer  to  a  be  obse'r\ed  that,  in  the  same  mann»J 
valid  cfaini. — WiiKX  the  claim  of  the  plaintiff  definition  of  the  boundaries  is  requisa 
is  of  a  valid  natuns  the  appearance  of  the  !  claim  regarding  immoveable  propert]C 
defendant  is  necessary.  Tins  practice  has  j  it  also  re^^uisite  in  giving  evidence.)— 
been  followed  by  Kazees  in  all  apes. — It  is,  resj^ect  to  what  was  before  advance 
moreover,  incumbent  on  the  defendant  to  the  plaintifi'  must  say  '*  that  land  is  i 
give  a  reply  to  the  plea,  when  he  is  present, '  possession  of  the  defendant,  &c." 
m  order  that  the  object  of  his  presence  may  j  indispK^nsably  requisite  ;  because  the  • 
be  answered.  dant  is  not  liable  to  the  suit,  unless 

And  must  produce  the  nuhjcct  of  it. — It  is  pe)sseBsed  of  the  land^  As,  hower*" 
also  necessary  to  produce  the  subject  of  the 
claim,  for  the  reason  already  stated. — It  is 
likewise  incumbent  on  the  defendant,  in 
case  of  his  denial,  to  take  an  oath,  as  shall 
be  explained  in  the  latter  part  of  this 
chapter. 

Or  the  value  of  it  must  be  specified. — If 
the  subject  of  the  claim  be  not  present,  a 
bare  explanation  of  the  quality  of  it  is  not 

sufficient;  for  it  is  indispensable,  in  this  case,  |  it  is  still  |K>ssible  that  the  land  may 
that  the  value  be  specihed,  in  order  that  the   the  possession  of  another,  and  that  the 
subject  of  the  claim  maybe  fully  ascertained;    have  agreed  in  its  being  in  the  posses^ 
because  the  substance  of  an  entity  is  known    "'      i  ••*..•    ^        .,     ^ 
by  an  explanation  of  its  value,  and  not  by 
that  of  its  quality,  since  many  individuals 


assertion  of  the  plaintiff  and  the  vend 
of  the  defendant  is  not  alone  sufBiosc 
prove  this,  it  is  requisite  that  the  n 
prove  the  possession  of  the  defendants 
evidence  of  witnesses,  or  that  the  b 
hinaself  acquainted  with  the  circnms 
This  is  approved:  because  in  the  sm 
of  the  plamtiff  and  the  verification 
defendant  there  is  reram  for  suspidoDS 


the  defendant,  to  induce  the  Kazee  U 
a  decree. — It  is  otheiwise  with  resp( 
moveable  property,  because  the  seisin  < 
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?,  in  that  case,  determinable 
is  no  necessity  for  proof  by 
lesses. — With  respect  to  the 
ngr,  **I  claim  it  from  the  de- 
s  also  indispensably  requisite; 
nand  it  is  his  right,  and  the 
therefore  be  made ;  and  also, 
possible  that  the  land  may  be 
)n  of  the  defendant  in  virtue 
)r  detention  after  a  sale  ot  it, 
►rico, —  and  this  apprehent»ion 
he  claim  of  it.— Lawyers  have 
« cause  of  the  above  possibility, 
n  a  ease  of  moveable  property, 
:itf  declare  that  the  thing  is 
posst  ssion  of  the  defendant. 
debt  requires  only  the  claim, 
nlate  to  debt,  it  is  sufficient 
ft  to  say,  "  I  claim  it."  For 
on  whom  the  obligation  rests 
sent,  there  remains  only  the 
id  this  it  is  incumbent  on  the 
ke,  because  it  is  his  right,  and 
until  he  himself  claim  it,  the 
'  no  notice  of  it. 
cription  *of  the  species  and 
J,  nowever,  necessary  that  he 
r  it  consist  of  dirms  or  deenars, 
it  be  frold  or  silver,  as  such 
fines  the  debt. 

he  observed  by  the  Kazee. — 

s  been  mentioned  is  an  expla- 

validity  of  claims.     It  is  to  be 

where  the  claim  of  a  plaintiff 

£uzee  must   interrogate  the 

,  ask  him  **  whether  the  plea 

t  ?"     If  he  acknowledge  the 

hen   the  Kazee  must  pass  a 

d  up(»n  his  acknowledgment, 

wkdgment  does  in  itself  pro- 

: :  the  Kazee  must,  therelore, 

idant  to  give  up  the  possession 

■oncerning  which  he  has  made 

foment,  and  to  deliver  it  to  the 

m  the  other  hand,  the  defen- 

truth  of  the  allegation,  the 

quire  the  plaintiff'  to  produce 

use  the    prophet,   in  a    case 

lant  objected  to  the  allegation, 

ae  plaintift*,  *'haye  you  evi- 

>n  his  answering  in  the  nega- 

taid,  **  it  belongs  to  you  to 

h  from  the  defendant."    Now 

I  this  tradition,  that  the  right 

an  oath  from  the  defendant 

defect  of  evidence  on  the  part 

ft";  and  hence  it  is  requisite 

the  evidence  of  the  plaint ift\ 

iking  known  his  inability  to 

•   demand  an  oath  from  the 

,  therefore,  the  plaintiff  pro- 

in  attestation  of  his  claim, 

t  pass  a  decree  in  his  favour, 

there  cannot  be  any  suspicion 

',  on  the  other  hand,   ne  be 

uce  evidence,  and  demand  the 

e  put  to  his  oath,  in  that  case 

cause  of  the  tradition  ab4)ve 

administer  an  oath  to  him. 


The  demand  of  the  plaintiff,  however,  is 
reouisite  to  the  exaction  of  the  oath,  as  it 
is  nis  right. 


CHAPTER  II. 

OF  OATHS. 

An  oath  must  not  he  reauired  of  the  <fe- 
fendant  when  the  plaintiff's  witnesses  (a/- 
though  not  immediately  present)  are  within 
call, — If  a  plaintifi  declare  that  "his  wit- 
nesses are  present  in  the  city,  but  not  in  the 
court  of  the  Kazee,"  and  should  nevertheless 
demand  an  oath  from  the  defendant,  in  that 
case  (according  to  Haneefa)  the  defendant 
must  not  be  required  to  take  the  oath.  Aboo 
Yoosaf  alleges  that  an  oath  must,  in  this 
case,  be  exacted  from  the  defendant ;  because 
it  is  established,  by  the  tradition  before  cited, 
than  an  oath  is  tlie  right  of  the  plaintiff; 
and  it  must  consequently  be  granted  to  him 
in  case  of  his  demanding  it.  .  The  reasoning 
of  Haneefa  is  that  the  establishment  of  a 
right  in  the  plaintiff  to  exact  an  oath  from 
the  defendant  is  founded  on  the  supposition 
of  his  inability  to  produce  evidence,  as  is 
expressly  declared  in  the  above-mentioned 
tradition. — Hence  until  his  inability  to  pro- 
duce evidence  be  made  apparent,  his  n^ht  aoes 
not  take  place,  any  more  than  il  the  witnesses 
were  present  in  the  court  of  the  Kazee. 
The  opinion  of  Mohammed  (as  reported  by 
Khasaf)  coincides  with  that  of  Aboo  Yoo- 
saf: according,  however,  to  a  report  of 
Tahavee,  it  coincides  with  that  of  Haneefa. 

An  oath  cannot  he  exacted  from  the  plain' 
tiff,— An  oath  cannot  be  exacted  from  the 
plaintiff',  because  of  the  saying  recorded  in 
the  traditions  of  the  prophet,  "evidence  is 
incumbent  on  the  part  of  the  Appellaut, 
and  an  oath  on  that  of  the  Respoudkut;'' 
irom  which  it  is  evident  that  an  oath  is  not 
in  any  shape  incumbent  on  the  plaintiff; 
otherwise  the  necessity  of  it  would  not  have 
been  restricted  to  the  respondent  or  defen- 
dant.—(Shafei,  however,  dissents  from  this 
doctrine). 

llie  evidence  adduced  on  the  part  of  the 
plaintiff  must  he  preferred  to  that  adduced 
on  the  part  of  the  defendant, — If  both  the 
actual  possessor  fof  the  property]  and  the 
plaintiff  should  aaduce  evidence  in  support 
of  their  absolute  right  of  property,  in  this 
case  the  evidence  of  the  person  in  possession 
must  be  rejected  and  that  of  the  plaintiff 
admitted.  Shafei  maintains  that  the  evidence 
of  the  possessor  must  be  admitted,  and  a  de- 
cree passed  in  his  favour ;  because  the  evi- 
dence is  corroborated  by  the  possession,  and 
is  consequently  strong  and  apparent;  it  ought 
therefore  to  be  preferred,  in  tne  same  manner 
as  evidence  in  favour  of  the  possessor  is  pre- 
ferred in  cases  of  birth,  marriag*-,  or  a  claim 
to  a  slave  that  has  been  emancipated,  or  that 
has  become  an  Am-Walid,  or  been  consti- 
tuted a  Modabbir:  in  other  words,  if  two 
persons  should  severally  assert  that  a  par- 
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ticuliir  hon«o,  in  th«-  possi-ssion  of  one  of  tlicm, '  fcrounds  on  wliicb  an  oath  can  be  tendered 
was  tin'  «)ti'>vrins?  (»f  a  liors«-  Ixlonfringrtohim, ;  a  plaintiff,  since  the  tradition  before  me 
aii<i  it' I'iuii  .sjioiild  l>i-in;r «  vi<li-nir  in  su])]K)rt '  tioned  expressly  evinces  that  an  oathii i 
of  his  a-Hsirti.in,  in  that  cast-  tin*  rvidmn'  of  strii'ted  to  the  aefendant. 
tin-  pii>^rs^nr  winii'l  hv  pfrftTml ;  and  soalsij  [  The  Kazte  munt  give  three  separates 
in  lh«'  ra^r  of  a  «'niitrstrd  wifr  wh«j  is  in  the  Jicaftons  to  the  defendant. — It  is  ineambc 
]H»>si»ioii  (if  (iiic  of  thf  two  4-1  limants,— or  in  on  the  Kazco  to  irivo  three  notifications  tot 
tlu-  «:isr  of  a  fr«.riliiian,  an  Ain-NValid,  or  i  defendant,  by  three  times  repeatinir  told 
Modahl)ir,  who  is  in  thi-  jMissi-ssion  of  one  of  |  "  I  t<*nder  you  an  oath  ;^  which  if  yoata] 
the  two  iMTrtons  wht>  claims  the  rijfht  of  pro- 1  it  is  well;  if  not^  I  will  pass  a  decree 
perty.  in  r«  ply  to  this  nasoninpr  of  Shafui,  favour  of  the  claimant." — This  threefi 
our  doctors  arLMu-  that  it  is  not  the  evidence  repetition  is  required  becauac  of  the  wud 
addiK-i-d  hy  the  possessor  which  provc-s  the  certainty  in  oasi'S  of  refusal  to  take  anoi 
absolute  ri^rht  of  property,  bcoausu  the  pos 


scsMiin  »>f  itM'lf  indicates  the  absolute  rijfht, 
and  ciiiiscqiH.ntly  anticipates  the  proof,  which 
M'ouhl  else  liave  rcNulted  from  the  evitb^noe. 
It  is  otherwise  with  respect  to  the  evidence 
addiicid   by  the  person  not  in  possession, 


since  there  subsists  a  disagrreement  w 
re^ntrd  to  the  validity  of  passing  a  lentei 
upon  it.— The  necessity  of  the  repetition  1 
been  recited  by  Khasaf,  as  from  a  priad 
of  caution,  and  to  cut  off  the  defend 
from  any  further  pretence). — It  is,  indc 


becan>e  by  that  absolute  riirht  of  property  is  an  established  tenet,  that  if  a  decree 
provi  d  ;**and  as  the  t-videnee  on  the  part  of  passed  on  one  notification  only,  it  is  Til 
the  person  not  in  possi'ssion  occasions  proof,  |  and  this  is  approved  doctrine. — It  ii  v 
it  is  tlprefore  admitted,  since  as  the  puri)«)se    laudable,  however,  to  give  three  notij&catk 


oi  evidence  is  to  otablish  proof,  the  evidence 
which  oi'casions  proof  must  be  i>referred.  It 
is  to  be  observed  that  Possession  indicates  a 
ri^ht  of  proi>erty  al)soliitely,  but  not  rela- 


Rvfusal  to  swear  is  of  two  kinds,  realt 
rir(ual.—X  Kefcsal  to  take  an  oath  i 
two  kinds:  I.  n*al^^ where  the  defend 
expressly  says,  "  I  will  not  take  an  oath 


tively,  as  in  the  castas  adduced  by  Shafei;  and  and,  II.  virtual  (where  he  remains  lilei 
hence  the  aiialopy  eonc«'ived  by  him  In^tween  |  —The  etfect  in  this  latter  case  is  the  taini 
these  cases  and  the  casein  (|uestion  is  not  just,  i  in  the  former,  provided  it  be  known  that 

7'///'  dvfrndttnt  refnsiinj  to  swv(ii\  the  Kazee  jNTson  refusinjr  is  neither  deaf  nor  dm 

must  fni'thu'ith  pass  a  deerev  tnjainnt  him, —  This  is  approved  doctrine. 

If  the  defendant  refuse  to  take  an  oath  in  a  An  oath  cannot  be  exacted  from  the  dej 

case  where  it  is  incumbent   upon  him,  th«*    -*    -'  '"  ''"' ■'*  - 

Kazee  must  then  pass  a  decree  aguinst  hiin 
]»ecause  of  his  refusal,  and  must  render  obli- 
gatory up(»n  him  the  object  of  the  claim  on 

bi'halfof  the  plaintitF.    Shafei  maintains  that  |  in  either  case  deny  the  claim,  then  ( 

the  Ka/ee  must  not  pass  a  de(rree  immediately  |  ing  to  Uaneefu^  it  is  not  necessary  to  e: 

on  the  refusal  of  the  defendant,  but  must  tirst  an  oath.— The  law  is  the  same  (accordin 


danf  in  claims  respecting  marriage,  diti 
A  if  a,  bondage,  Utlia,  punishfneni,  or  Li 
— If  a  man  claim  marriage  with  a  won 
or  a  woman  with  a  man,  and  the  defend 


administer  an  oath  to  the  ])laintill',  and  then 
pass  a  decree  against  the  defendant;  because 
the  refusal  to  take  an  oath  admits  of  three 
dittennt  constructions  :— I.  It  may  proceed 
from  a  desire  to  avoid  a  false  oath; — II. 
It  may  i)rocecd  from  an  unwillin^ess  to 
take  an  oath,  althoujfh,  in  t<-stimony  of  the 
truth,  from  an  opinitm  of  its  being  deroga- 
tory to  the  deponent's  character;  and,  HI, 
It  may  ]>roceed  from  a  doubt  and  uncertainty 
whether  the  matter  be  true  or  false  ; — and  us 
the  refusal  to  take  an  oath  is  a  matter  of 
uncertainty,  it  cannot  amount  to  proof  (since 
anything  of  an  uncertain  nature  is  incapable 
of  constituting  proof) ;  and  us  the  oath  of 
the  jdaintiti'   manifests  the  right^,  recourse 
must  therefore  be  had  to  that.    The  argu- 
mt^its  of  our  doctors,  on  the  other  hand,  are 
that  the  refusal  of  the  plaintiff  to  take  an 
oath,  indicates  either  a  concession  of  the 
thing  claimed,  or  an  acknowledgment  of  the 
validity  of  the  claim ;  since,  if  the  case  were 
otherwise,  he  could  have  no  motive  to  refuse 
an  oatli  when  the  maintenance  of  bis  right 
depended  upon  it.     Besides,  there  are   no 

•  As  it  is  not  anticipated  by  any  other 
circumstance,  and  consequently  must  be 
admitted. 


lianeefa)  with  respect  to  a  claim  of  tevi 
[after  divorce!,  or  of  rescind raent  in  a  csi 
Aila,— or  a  claim  of  servitude,  or  a  cl 
of  offspring,  or  claims,  of  linea^pe,  ^ 
punishment,  and  Laan.  Thus  if,  in  a 
of  divorce,  the  wife,  after  the  expiratic 
her  edit,  were  to  advance  a  plea  of  rev< 
aguinst  her  husband,  or  tne  hushani 
advance  a  plea  of  reversal  ajrainstbis^ 
and  the  defendant  should*  m  either  ( 
deny  the  claim, — or  if,  in  a  case  of  j 
either  of  the  parties  were  to  plead  a  lesc 
ment  from  the  vow,  and  the  other  to  i 
it,— or,  if  a  person  were  to  claim  the  i 
of  slavery  to  another  whose  condition  u 
known,  or  he  whose  condition  is  nnki 
claim  his  beinf^  the  slave  of  that  other, 
the  defendant  m  either  case  deny  the  cl 
— or,  if  a  female  slave  were  to  plead 
being  an  Am-Walid  to  a  particular  i 
and  that  a  certain  person  is  their  ofispo 
and  the  man  himself  deny  it,*— ^r, 


*  This  case  does  not,  like  all  the  rest, 
true  when  the  terms  of  it  are  reversed 
in  case  the  claim  should  have  been  mad 
the  part  of  the  man,  it  is  considered 
an  acknowledgment,  and  the  denial  ol 
woman  is  then  of  no  cfleot. 
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person  were  to  plead  that  another  of  nn- 
known  hirth  is  his  son,  or  that  other  plead 
that  this  person  is  his  father,  and  the  de- 
fendant in  either  case  deny  the  claim,— or,  if 
a  person  were  to  nleaa  that  another  of 
known  condition  had  heen  emancipated  by 
kim,  and  that  he  therefore  possesses  theriRht 
of  Willa  over  him,  or  that  other  plead  that 
hb  kad  been  emancipated  by  him,  and  the 
defendant,  in  either  case,  deny  the  claim,— 
;«r«  if  a  person  were  to  plead  that  another 
\iSL  committed  whoredom,  and  that  other 
mmj  it, — or,  lastly,  if  a  wife  should  plead 
fluit  her  husband  had  slandered  her,— m  all 
these  cases  it  is  not  necessary  (according  to 
^  HaaeefiO  to  exact  an  oath  from  the  dcfen- 
dmt.—The  two  disciples  maintain  that  it  is 
nqniaite  to  exact  an  oath  from  the  defendant 
hi  all  these  cases,  excepting  in  the  cases  of 
pniiiibment  or  of  the  Laan  ; — for  they  argue 
Uiat  a  refusal  to  take  an  oath  amounts  to  an 
■eknowledgment,  as  such  refusal  is  an  argu- 
■Mnt  that  the  party  is  false  in  his  denial :  a 
Mfasal  to  take  an  oath  is,  therefore,  an  ac- 
knowledgment either  in  reality  or  in  effect ; 
and  acknowledgments  are  admitted  in  all 
the  above  cases.  This  species  of  acknow- 
kd^ent,  however,  is  of  a  doubtful  nature, 
•■  it  is  not  a  perfectly  valid  acknowledg- 
ment ;  and  punishment  is  remitted  in  con- 
tequence  of  any  doubt :  and  as  Laan  is  also 
mmishment  in  effect,  they  hold  that,  in  that 
mstanoe  also,  an  oath  cannot  be  imposed. — 
The  reasoning  of  Haneefa  is  that  a  refusal 
Id  take  an  oath  amounts  to  a  concession  of 
the  object  to  the  plaintiff;  after  such  re- 
ftiaal,  therefore,  it  remains  unnecessary  to 
exact  an  oath,  because  of  the  attainment  of 
the  obiect  independent  of  it,— (it  is  most 
laudable  to  consider  the  refusal  to  swear 
hi  the  light  of  a  grant  or  concission,  as  it 
KYoids^  the  consequence  of  the  defendant 
falsifying  in  his  denial).— Now  as  a  refusal 
to  take  an  oath  is  shown  to  be  a  concession 
€fi  the  thing  in  dispute,  it  follows  that  such 
refusal  can  have  no  effect  in  the  above  coses, 
■ince  they  are  not  of  such  a  nature  as  admit 
of  concession  :  an  oath,  therefore,  is  not 
exacted  from  the  defendant  in  such  cases ; 
because  the  advantage  proposed,  in  exacting 
an  oath,  is  to  enable  the  Kazee  to  pass  a 
decree  in  consequence  of  the  refusal;  and 
this  advantage  cannot  be  obtained  in  such 


Objection. — If  a  refusal  to  take  an  oath 
ke  equivalent  to  a  concession,  the  refusal  of 
a  If  okatib,  or  of  a  privileged  slave,  ought 
sot  to  be  admitted,  since  neither  of  these  is 
competent  to  make  a  concession. 
^  Reply. — A  refusal  to  take  an  oath  is  con- 
ttdered  as  a  concession,  in  order  to  remedy 
the  evil  of  contention  :  the  refusal  of  Moka- 
tibe  and  privileged  slaves  is  therefore  ad- 
mitted. 

Objection. — If  a  refusal  to  take  an  oath 
be  a  concession,  it  ought  not  to  be  admitte>d 
in  claims  of  debt,  since  the  subject  of  a  gift 
mnet  necessarily  be  substance,  whereas  a 
debt  relates  merely  to  quality. 


Beplt. — The  validity  of  a  concession  of 
this  nature,  in  cases  of  debt,  is  admitted 
in  conformity  with  the  conception  of  the' 
plaintiff';  for  he  conceives  the  thing  he  re- 
ceives to  be  that  actual  thing  to  which  he 
is  entitled.  Besides,  concession,  in  this  in- 
stance, merely  means  a  cessation  of  obstruc- 
tion ;  that  is  to  sajr,  the  defendant  does  not 
obstruct  the  plaintiff  from  taking  his  pro- 
perty, and  he  accordingly  takes  it,  as  property 
IS  a  matter  of  but  light  concern. — It  is  other- 
wise with. respect  to  the  particulars  before 
mentioned,  as  these  are  not  matters  of  light 
concern,  and  hence  it  is  not  lawful  for  the 
defendant  to  make  a  gift  of  them. 

A  thief  refusing  tv  swear ^  becomes  liable 
for  the  projterti/  stolen, — An  oath  must  be 
exacted  from  a  thief;  and  if  he  should 
refuse  to  take  it,  he  becomes  liable  for  the 
property,  but  does  not  subject  himself  to  the 
penalty  of  amputation ;  because  his  act  in- 
volves two  consequences,  namely,  responsi- 
bility for  the  ])roperty,  and  the  loss  of  his 
hand ;  and  as  his  refusal  establishes  the  first 
consequence,  but  not  the  second,  it  is  there- 
fore the  same  as  if  the  fact  had  been  nroved 
by  one  man  and  two  women,  in  whicn  case 
a  responsibility  for  the  property  takes  place, 
but  not  a  loss  of  the  hand. 

A  claim  founded  on  divorce  before  con^ 
summation  entitles  a  wife  to  her  half  dower, 
where  the  husband  declines  swearing, — If  a 
wife  advance  a  claim  against  her  husband, 
by  asserting  that  he  had  divorced  her  pre- 
vious to  consummation,  an  oath  must  be 
tendered  to  the  husband,  and  if  he  refuse  to 
take  it,  he  becomes  responsible  for  her  half 
dower,  according  to  all  our  doctors,  because 
(according  to  them),  oaths  are  admitted  in 
cases  relative  to  divorce,  and  particularly 
where  the  object  is  property. — In  the  same 
manner  also,  oaths  are  admitted  in  cases  of 
marriage,  where  the  wife  claims  her  dower, 
as  this  is  a  claim  relative  to  property,  which 
is  established  by  a  refusal  to  take  an  oath, 
though  the  marriage  be  not  thereby  proved. 
!  — In  the  same  manner  also,  oaths  are  ad- 
ministered in  claims  of  parentage,  where  the 
I  claim  relates  to  some  right,  sucn  as  inherit- 
;  ance  or  maintenance  (as  where  a  disabled 
person  claims  that  he  is  the  brother  of 
another,  and  that  his  mointenance  is  incum-* 
bent  upon  that  other,  who  denies  the  same). 
— In  cases  also  of  invalid  recessions  Irom 
gifts  (as  where,  a  person  wishing  to  retract 
his  gift,  the  erantee  asserts  that  he  is  his 
brother,  and  tnat,  on  account  of  such  rela- 
tion, he  has  no  right  to  retract, — and  the 
granter  denies  the  same), — an  oath  is  ten- 
dered to  the  defendant,  as  the  objecta  of 
them  are  the  rights  alluded  to. 

Pleas  of  consanguinittf  admit  of  an  oath 
being  tendered  to  tne  deJendant,—Av  oath  is 
not  tendered,  according  to  the  two  disciples, 
in  simple  cases  of  consanguinity,  unless 
where  the  relation  is  of  such  a  nature  as  to 
be  established  by  the  acknowledgment  of  the 
defendant :  as  where  a  person,  for  instance, 
asserts  that  another  person  is  his  father,  or 

26  • 
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his  Hon, — or  a  woman  usstrts  that  a  certain  "  cfl//,   the  defendant  must  give  hail  for 

pirson  iis  h<r  lathrr,-  or  a  man  or  woman  appearance  for  three  days. — If  a  plai 

chiiius  a  riirhl  of  Willa,  or  a  man  or  woman  ass.tTt  that  **hi8  witnesses  are  in  the  ci 

claims    maiiiiijri',— in    \\\\\v\\  casts,  if   the  the  dcft-ndant  must,   in   that  case,  be 

cK't«  lulaiit  ackni>\vl«tli,'t'  th«-  nlalionship,  the  (juircd  to  j^ivc  bail,  to  auawi-r  for  his  api 

AVilla,  or  the  mai  ria^M-,  thcv  arc  cstablishud  aiict  within  the  t^rm  of  three  days,  Iw 

accoidiufjrly  ;    ami   if  the   dcfcmlant  refuse  ahsc«md,  and  thus  the  ri^ht  of  the  plai 

t«»   make  oath,   this   (ai- ord'niK:  to    the  two  be  destroyed  :— and  it  in  lawful  thus  to 

T      •     1      \     •  _   • I    -."4  « 1. .. ^.. . -1. ..)..... ..«4       l...:i     a: I  •_        _  ,  ••■  _ 


and  therefore,  as  the  aekmiwKd«:mcnt  of  the  '  nient  of  the  alleKation  Dy  the  plki 
defeiulant  can  have  no  i  tfect,  so  neither  will  ])ro(Teds  upon  a  favourable  eonstrucci< 
his  rr  tusal  to  take  an  oath.  |  the  law,  because  of  its  beiD^  advantage 

Ciit^i'  of  a  vinim  of  retaliation,— Iv  a  the  plai ntitt,  and  not  materially  dttriin 
p4'rson  cl'iim  a  riiiht  of  retaliation  upon  I  to  the  defendant :  and  the  reason  for  ta 
an«»ther,  and  the  defendant  deny  it,  in  this  i  it  is  that  it  is  incumbent  upon  the  defen 
case  (in  the  ojanion  of  all  our  doctors)  an  to  make  his  appearance  in  court  upoi 
oath  must  be  administered  to  him.— If  he  instant  of  the  claim  (whence  it  is  tl 
refuse  to  take  it,  and  the  retaliation  relate  '  person  is  immediately  cle^patohed  to  i 
to  tlie  members  of  the  body,  ho  must  in  that  mon  him) ;  and  as  this  might  prevent 
case  sultir  retaliation ;  but  if  it  relate  to  j  from  going  on  with  any  business  in  n 
murder,  he  must  be  imprisoned  until  he  he  may  be  then  employed,  it  is  iher 
either  conless  or  take  an  oath  of  cxculpa-  lawful  to  take  bail  for  his  appeanm 
tion.— This  is  accordinjsr  to  IJaneefa.— The  The  term  of  three  days,  as  above  menti< 
two  diseijdeh  are  of  opinion  that  in  either :  is  recorded  from  Ilaneefa ;  and  that 
case  a  tine  must  l)e  imposed ;  becausis  al-  is  approved.— In  taking  bail  (accordiv 
thoujj^h  (according  to  their  doctrine)  a  refusal  the  Zahir  Kawaytt)  there  is  no  ditfei 
to  take  an  oath  is  an  acknowledgment,  yet  between  an  unknown  pi-rson  and  on 
it  is  attended  with  a  de>?reo  of  doubt  (as  established  note ;  nor  between  the  cUi 
has  been   already  explained) ;    and  consc-   a  large  and  of  a  small  sum. 

*^''  '  ^'^'  ~       ^  ^-         ^ffi  jy  ^^^  tcitnesses   be    twt  tcithin 

'ed  from  the  de/em 
'  the  plaintiff,  hovi 

w  ^..v »..<.,. ».^.^  ^"- -  --    —   , |> — -      — w    „.v».v««vo  are   in   the    city, 

who  is  liable  to  the  retaliation  ;  as  when  the    indispensable  towards    the    taking  of 


tllX:       1111    LUUVin    MM.       ^U\.        lt\^\tjl      \Ji       U>      1111*11     *Al\,     VX/U- 

sidered  in  the  same  light  with  property,  and 
hence  a  concession  with  respect  to  them 
is  admitted   in   tlic  same  manner  as  it  is 


the  defendant,   as  it   is    of   no   nse.t 
therefore,  the  defendant,  in  this  insta 

*=  «. ^.v.   ^   ~-  ..  .-   upon   being   applied  to,    give   bail  foi 

admitted  in  the  case  of  proi>erty ;   for  if  a   appearance,  it  is  well:  but  if  he  refuse 
TM?ison  should  say  to  another,  "cutoff  my   Kazee   must  then    direct    the    plaiutij 

nand,"  and  that  other  accordingly  cut  it  off,    -♦♦""'*  — -^  — *-*-  »-- 

he  would  not  be  subject  to  any  compen- 
sation, which  clearly  proves  that  the  con- 
cession thereof  is  lawtul,  although  it  be  not 
allowed  to  the  man,  in  this  instance,  to  cut 
off  the  hand,*  as  it  is  attended  with  no 
advantage  to  him. — In  short,  concessions 
are  allowed  with  respect  to  parts  of  the 
bodv»  but  not  with  respect  to  the  body 
itself;  and  as  a  refusal  to  swear,  in  cases  of 
retaliation  with  respect  to  the  parts  of  the 
body,  is  a  concession  of  an  advanUgeous 
nature  (as  being  the  means  of  terminating 
a  contention),  it  follows  that  the  cutting  on' 
the  hand  is  advantageous  in  this  instance, 
in  the  same  manner  as  it  is  advanta^ous  to 
amputate  a  limb  in  a  case  of  mortihcation, 
or  to  draw  a  to«)th  in  case  of  excessive  pain. 
Where  the  plaintiff's  witnesses  are  within 


•  In  other  wjords,  **  lo  accept  of  the  gift 
or  conctssion  " 


** 


attend  and  watch  over  him,  in  order 
his  own  right  may  not  be  destroyed: 
cepting,  however,  where  the  defendant 
happen  to  be  a  traveller,  or  abuut  to  tn 
for  then  the  plaintiff  is  to  watch  over 
only  whilst  in  the  court  of  the  Kazee ; 
if  ho  should  take  bail  for  his  appear 
under  these  circumstances,  it  must  be 
tended  only  to  the  breaking  up  of  the  c 
of  the  Kazee ;  because  if  either  the  ba 
the  watching  over  him  were  extended 
longer  period,  it  would  occasion  a  detrii 
to  the  defendant,  in  as  much  as  he  w 
be  prevented,  during  that  space,  from 
suing  his  journey ;  but  where  it  is  lin 
to  the  time  of  the  sitting  of  the  court 
is  not  subjected   to    any  apparent   in 


•  See  Bail,  Vol.  II.  Book  XVIII. 

t  Because  the  plaintiff,  being  '  desti 
of  witnesses,  cannot  possibly  establish 
claim. 
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-  llanner  of  Sicearing,  and  rtuuiring 
I  Oath. 


oath  mutt  be  taken  in  Ihe  m 
-  An   oalh  is   not   worthy  of 

it  be  taken  id  the  name  of  God, 
te  the  prophet  hae  said  "whoever 
an  oath,  let  him  take  it  in  the  name 
D ;  otherwise  let  him  omit  the  oath 
If  :"— and  also,  because  he  has  de- 


paled  the  Ponlatcuch  to  Mows  ; " — and 
I  Cliriaiian.  hj- direeling  bim  to  naj,  "I 
'ar  by  the  IJiiii  that  sunt  duwn  the  gospel 
jKana;"— ht'cimse  the  prophft,  upon  a 
Lain  occuaioii.  ndiniDiBtered  an  oath  to  a 
'.  by  eiiyiiiir  lo  him,"!  dB»ire  j-ou  tfl 
T  by  the  (ioD  that  hath  sent  duwn  the 
'  '  MiiBBS,  that  such  is  the  law 
whoredom  in  your  book;" 
euuse  the  Jews  believe  in  the 
u  of  UosKS,  and  the  Christiaiii 
mieaioD  of  j£bus  Chhist.— la 
ration  of  oaths  to  tht-m.  tbere- 


V   rintaleuch  to  IIdB 


. . .  -td  Ihriugh  their  respective  propbeta. 

Pagans  7niiiit  ttoear  AyOoD.— The  Eazee 

iiKt  aduiiointcr  an  oath  to  a  Majuosee  by 

dirt'Oting  him  to  «ay  "  I  ewear  by  the  Ood 

■'    ■     rrealed   lire." — This  is   reourdtd,    by 

limed,  in  llii.' Mabsoot ;  but  it  is  related 

ti'iefa.  in  the  Nawadir,  th&t  he  never 

iBicri'd  III!  nath  otherwise  than  in  the 

of  Gun.— Khftsaf,  moreover,  reports 

Iiiiii'tlQ  n><er  gave  at)   oath   to  any 

iiji;  <.'liri--iiitnB  and   Jews,   othenviM 

II  th'    iiaiiii!  of  UoD.  because  in  con- 

iim:    lirr   with    tbe   Dane    of   OoD,   a 

iiri.'  i^  i!.)iip«Ti  to  it  to  which  it  is  not 

■ntitUa   -     tijiilrary    to    the    Old   or    New 

the  books  of  OoD, 


id  Ibi^r 
iud"radocl, 


I  the  Eazee  must  dictate  the  term*  of  „, 
Lt  is  incumbtnt   upon  the   Xazee  to 

the  swearer  to  oorrobomte  his  oalh  by    ,_,^, 
IB   the   attributes  of   God.— Thus    he    HqI 

dirtct  him,  for  instance,  to   say  "  I  I  „(  i 
by  the  God  than  whom  there  is  no  miu 

nghteous  Ood,  who  is  acquainted  I  n^,, 
what  is  hidden  ai.d  apparent,  tbat|tliiii 
!r  by  me,  nor  on  my  behalf,  is  the  f,^,., 
at  due  to  Omar  which  he  claime,  nor  '  ;[,.„ 
■art  of  it."— The  Kazee  is  at  liberty  i,,,,, 
'  to  add  or  diminish  from  this  oath  as  ^^.^ , 
eases :  but  he  must  not  so  far  extend  ,.j 
utioD  as  to  repeat  the  oath,  because  it   -y, 

necessary  to  swear  more  than  once, —  a, 
jerson  should  swear  "  by  God,  by  the  j, 
ful,  by  the  most  merciful,"-  it  is  con-    ^i  _        _ 

■d  as  three  oaths:  but  if  Oie  two  last  An  oath  eiinnot  be  administered  to  an 
ilea  of  swearing  be  omitted  it  is  then  idolater  cthtrw  \!-v  than  in  the  name  of  God, 
■  be  observed  ^that  the  bceauae  all  inlidtla  believe  in  GOD,  as  is 
evident  from  llii-  jentence  of  the  Koran,  "  If 
TK  AKK  OF  ^iiiJi  (the  iutideU)  who  bath 

Go'l<  ALMl'iljiv." 

I  m'l.',!  ii-il  l-e  admininitrrd  in  an  infidet 

u;:rJiiii.--AK  oolhmuBtnot  be  admi- 

to  itihdd.'^  in  ihi-ii  place  of  worship, 

...v........  the  Kuzeeisprobibitedl'rom entering 

where  the    ^i,eh  a  place. 

The  oaths  of  MuMuImom  need  not  be  eor- 
iJioraled  by  acvaritig  (hem  at  a  particular 
iiif,  or  in  a  particular  jilace.—  \l  is  not 
ecteaary,  in  administering  an  oath  to 
luoHulmans,  lo  corroborate  it  by  means  of 
ic  time  or  place  (such  as  by  the  administra- 
on  of  it  on  a  Friday,  or  in  the  mosque), 
t'cause  the  nbjecl  of  an  oath  is  a  reverenoe 
I  liim  in  whose  name  it  is  taken,  and  this 
any  particular  time  or  place. 


:  has  the  option  either  of  adding  the 
loration  to  the  onth.  or  of  omittinff  it, 
im pi V  desiring  tbe  defendant  to  swear 
3oD.'' — Some  have  said  that  it  is  im- 
r  to  prescribe  the  corroboration  to  such  , 
i  known  to  be  virtuous,  but  that  to  alt  I  „/, 
a  it  is  necessary. — Others,  aiiain,  have  ■  ,|j, 
:hat  the  corruburatiun  is  necessary 

Dt  i»  small. 

earing  by  divorce  or  emancipation  must 
•e  admitted, — A  defemiaki  mutt  not 
-  br  divorce  or  emancipation  (as  if  he 
d  say,  "  if  the  claim  preferred  against 
e  just,  my  wife  is  divorced,"  or  "  my 
i»  emancipated  "),  because  of  the  tradi- 
before  quoted. — Some,  however,  have 
hat.  in  our  times,  if  the  plaintiff  should 

rtunately   require  it.   the   Kazee   may    „^-..^„..„  „„,  „„  „.,,  ,, _ 

adniini-ter  to  the  defendant  an  oath  by    _J!,,Hi(iea,  if  the  corrobo 
ce  or  emaneipatioD  ;  since  in  this  age  |  m  iinsulnians.  by  b  restrictii 

are  many  men  who    scruple  no'   t-      .  -    -  - 

r  by  the  name  of  Oor,  but  who 
the  less,  aviTse  from 


a  of  0 


"  I  rliiue,  were   necetsary,  it  would  subject  the 

'■    hiizce  lo  an  inconvenience,  in  the  necessity 

oath  by  eman-  ,  ^^  nould  be  under  of  attending  at  the  par- 

'  ulnr  time  and  place ;  and  ibe  law  admits 

nicni'e,  more  especially  where 

(.1  rij(ht.  or  the  execution  of 

1 1  ili-pind  upon  it. 

„■/,  the  oath  of  the  defendant 

iiiiml  rt'lule  In  ll'e  cause  ;  and  case*  >n  tehich 

it   muit   relate   to  the  abject.— \t  a  person 

allege  that  he  has  bought   a  aUye  from 


t  must  su-car  hy  Ihe  Pentateuch,  and  j|,,^  „f 

ians  by  the  Goipel. — The  Kazee  must  ,|j|,  i,, 

ister  an  oath  to  a  Jew,  by  directing  j^,,ij,., 

o    say,   "I   swtar  by  the  God  that  f„,. 

1  Pagan,  i 


^■v 


4-iii  CLAIMS.  [T( 

ui  ilh-r  f..riilh..isi-il  .|irni-i.  an  1  th'.>  svll.-r  Sh.ifL-i. -or,  if  a nroprUtor  of  «  houw 
(li'iiv  111"  fii.'t :  ill  iliin  ni'-t!)'-  M-lli-r  iiiiiHt  b<-  l.inl,  »hiuld  prctvr  a  claim  uC  pru-en 
iiitli--  follnwiiu  intnii'ir,  uif.iiiitt  tlio  pun;liii4i-r  of  a  onUgU'iu 
thii  iliiTi'  (li'4  nil  iitMi-  iK-rtyunu  pk-i of  Shaff^i,  and  tbe  puri 
.  ■\i->t  iinv  "ii'itr.i-t  of  Hi).-  li"imc  nf  the  scot  of  ?3k:ifi:i,  «huul 
1)  t>v>' i>  III'  1  il  il>"  |il'ii[itilfi"— aii'l  ii'it  in  mliiit  hi«  ol.tim,— in  tliL-xi!  case«  (a 
tins  iiiiTiii.r.  "  I  -^nv.ir  liyOoli  thil  I  hivu  iiiir  U  ull  our  duut'ira)  the  oath  ou: 
lilt  sill.  \  ■,"  !).'iMiHj  it  ort"ii  tiipiiinM  n-ljti;  to  tli>  camej — for,  although  t 
tliat  :l  s  ill'  1-;  Lii:i<l',;(iiiL.in>TH-nrl<aii  A'dl^i,  I  fi-iulmt  could  nut  dunr,  lip  >a  oath,  tki 
or  ilis<oli)ii<iii  lit  lli>'  i-'iiitnii-t,  tuk  m  pliu-.'.  —  I  or  uiri:u>ii-(ta.im4  of  thu  cos-,  still  he  i 
lu  i;a~'M  ul'  iniirii.iliiHi  it  i*  D'-fHiHiiry  thit  utiua  o.ith,  deny  the  objuct ; — ia other 
th"  il-'t'i-niLint  KWiMr,  in  thn  nrt'-t-nua  »f  thii  liu  mik'ht  deny  thu  raliditf  of  the  cL 
plaititilT,  ill  this  miuia-r,  "tWrv  i*  noiiart  f<)iindi:J  apoo  thi'w  circuiaatancet:^, 
of  that  wtiii-h  )-»ii  .illi'^-  that  1  h  ivl-  uiiirpud  fore,  thi'  oath  voru  to  reUtu  to  the  oh 
from  y'>u,  ilii-  >iy  nn',"  aiil  n-it  "  I  hare  nut  would  uviilvntly  Ik  injurious  to  the  pi 
Uhiir]!'-.!,  &i'."— lhi'iU!*e  an  U4urp.iti  >n  i*!  — If,  on  tho  other  hand,  tho  cause  hei 
o:t<-n il'inii iiwiy  bv  tlii'  proiiri-'tor  M-llino;  or  a  nature  lu  cannot  be  rem ived  or dnu 
mikin;  a  irift  of  tli-  thin:?  to  Ih  •  u<urper.—  by  »rniii'  other  caii»c,  in  thit  oa*e  the 
In  l^us^■n  of  lU'irriiiiT'  it  in  r^'iiiisitu  th:tt  tlie  d.tnt's  nath  (aucording  to  all  our  d 
defi.-n.lanl  nwior  tu  this  .'Ifi-et,  "  no  m  irriaito ;  rautt  relatu  to  the  oauio.— Thus,  if  a  SI 
duL'HUt  thiHtiiieitiibiust  Ik'lweenmcand  thejraan  sliivi>  shuuld   plead    his   liaria! 

Slaintilt'i" — b-i-aii:!'.!)!  marria^isiM]netimo«|VinancipatcJ,  and  hi-t  ratster  denr  i 
iKiiilvi'd by Khuiiia.  IneaseMofilirorooth';  that  o.-tsc  (as  the  lw  do..-s  not  adm 
hu->l>and  laust  NV^'iir  "thii  woman  iini>t  at!  Mn'MuIinun  becdmiii^  a  slave  after  1 

Snanat  tln^illy  iH.'|>aRit"d  from  me,  hj  thu  j  been  onue  free)  the  oath  loadered 
iroree  whii'h  Hhu  plead'* ; '' — and  not,  in  an  m  Liter  rauit  relate  to  the  cause ; — in 
th^tliite  m:uiHi-r,  that  *'  he  lia-^  mrt  diroreed  wurdi,  he  mint  be  required  poiitiv 
lier;" — b.-viiU'ii-  a  wv  inarna!;.'  somi-tiiues  Nnr,.'ar  "  wh.thcr  he  has  ever  emiai 
taken  pliii'  after  a  TaUk  Itiyei'n,  or  oiiia-|this  slave,  or  uoC!*" — It  i«  othcrvisj 
plete  divore.-.— I'hii'i,  in  alt  th'-na  cani's,  i  ever,  with  reap -et  to  a  female  Musi 
.L..  t-.. ......  .^....t  -,.■..  .f  the  defendant  with   nlave.  or  an  inddel  male  slave  i  beeaui 


»'|.l.i.et 
ntll    r 


J  thu  [ibji.i!t  of  tlio  plea,  niid  nut   of  tlieau  may  be  aff.ilii  suhjuuted  b. . 
'    tu    till'    I'uuie    at   it;    sinei',    urtorhavinqroeen rendered  tree; — the 


if  he  w.;re  tu  ud:uiiiister  the  uath  with  |  Hlav>^  b^  bein.;  Hnit  emaacipated,  am 
rw|vct  ti>  the  call*',  il  laiuht  bo  injiirium  aiLwlatizing  and  bc-inp  uuituJ  to  a 
to  the  defenilant.— VVliat  i»  here  advaneiJ  country  ;— and  the  m;ile  slave,  by  bell 
is  cimfiirm.ihle  t>i  the  ojiiniun  of  Uim-'-fa  emaiieipatcd, and  then  breaking liisoc 
and  Uolummml.— AW)  luiiMif  is  of  opinion  of  fealty,  and  bL'in?  united  to  s 
that,  in    all-  tlii"u>  i-asi-s,  the    Kait.-o  luait   eountry, 

nn-ar  thu  defemlmt  with  renpeet  to  the  In  a  cimp  of  infifrltanrf,  the  oath 
cau'w  Ceiee|it  wh'iri!  the  dufendiut  par- ,  ilefrniiaHf  inml  relate  to  Ai>  kitoiele^ 
tienltrly  r<.-i|iii-*is  tiie  oonfraryj  ;  bucaiiae  ■  a  \i.in<ta  aequire  a  riyht  to  a  slave  bj 
sales,  for  iuMtanee,  ar.!  soinetimm  m.ade,  I  tntanw,  and  anuther  prcfur  a  vlaini  ol 
and  after  ward*  dissolved;  divurci-.i  some-  to  the  said  sUve,  in  that  c.ise  ttic  oath 
times  cxeeub-ii,  and  afterwards  siictieedi'd  defendant  must  rulitu  to  his  IcuowIim 
by  a  marriaicu  de  aavo;  and  iwuriiatiuns  that  is,  he  must  be  n-quired  to  swea 
Bumelimes  di>uu  awny  liy  fritt  or  sale:— in  he  doi-snut  know  the  slaw  in  questioi 
all  tlie.w  caiH'H,  therefore,  the  oath  must  the  prop'.-rtjr  of  the  pkintiff; — bccau 
be  admiiiiitiTeil  wilii  re-iieel  to  the  olijeet.  '  heinjf  ai-qtiainttd  with  tho  ncfa  of  the  | 
— Siiue  have  said  that  the  Eizee  ouifht  to;  from  whom  tho  inherilauee  desociii 
be  K'liiied  hy  tli^'  denial  uf  the  defendant :—  onnuot  absolutely  swc.ir  that  the  alave 
in  other  wor.ls,  il"  the  derendant  deny  the  the  property  of  the  phiiutiff; — wher 
cause,  let  the  a  lib  ri-lite  In  the  oaune, — ui',  if  he  had  nofiuirod  the  slare  by  a  gift  « 
ho  deny  tho  elfeet,  let  llie  o.irh  relate  ti)  the  ;  eliftw,  he  could  swear  pnsitivuly  ai 
objeet.— It  is  to  he  observed  tliat  (aciv>rdin!; ,  ri^ht  of  property,  since  purchase  an 
to  llaneefa  and  Muhainmed)  the  oath  must  are  both  causes  of  a  riifht  of  propenr. 
in  every  instanee  relate  to  the  object,  where  "-a-..  _  ,j..r.....j — <  — j —  .-..._  _ 
tiie  cause  is  of  sueli  a  n.itiiru  as  renders  it 
liable  to  bo  don«  away  by  some  othL-r  eausc ; 
exceptinir  only  where,  in  rostinit  the  oiith 
upon  the  oMi-ct,  tiie  tenilurnewi  due  to  the 
pfaiutitfis  fikely  to  be  duHtroyed;  for,  in 
this  ease,  the  oath  (iiceurdinit  to  ull  our 
ducioriij  must  be  rested  upon  the  eause. 
Thu-.,  if  a,  wife,  having  been  eornpli.'tely 
divuruud,  nhould  prefer  a  olaiin  of  main- 
tenaneu  a|;ainsl  hur  husband,  and  the  hus- 
band should  not  tliiuk  himself  1>ound  to 
cumiily,  because  of  his  beiiif  of  the  sect  of 


When  n  tlffeiiihnt  entrrt  into  a  t 
iiilna  irith  the  plaintiff",  an  oath  < 
nftrrieiinh  be  cxncteil  from  him,  — Ip 
soil  prefer  a  olaim  ajraiust  another,  ai 
defendant  d<!ny  it,  but  should  after 
give  the  plointilF  ten  dirms,  either 
expiatiiin  for  his  oath,  or  aa  a  compi 
for  it,  such  expiation  orcocupositioii  is 
Ix-crtiise  it  has  been  se  rt-lated  by  Omai 
thu  plaintiff  cannot  afterwards  dunu 
oath  from  the  defendant,  as  having  b 
destroyed  this  rijtht. 
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CHAPTER  III. 

PAT¥AT.TP;    OR  THE  SWEARING  OF  BOTH  TH£ 
PLAINTIFF  AND  THE  DEFENDANT. 

^  seller  and  purchaser  are  mutually  to 
twear  where  they  both  disagree,  and  are 
fesiitute  of  evidence. — If  a  seller  and  pur- 
ihaaer  should  disagree,  the  purchaser  assert- 
o^  that  the  price  of  the  eoods  was  an  hundred 
tinns,  and  tne  seller,  that  it  was  more, — or, 
f  the  seller  should  acknowledge  the  article 
lold  to  be  so  much,  and  the  purchaser  assert 
lia.t  it  was  more,— in  thiii  case,  if  either 
}£  them  adduce  eyidence  in  support  of  his 
Insertion,  the  Eazee  must  pass  a  decree  in 
lis  fayour :  because  attestation  is  stronger 
iimn  simple  assertion. — If,  on  the  other 
land,  both  of  them  should  adduce  evidence 
n  support  of  their  respective  assertions, 
aen  the  evidence  of  the  party  that  attests 
sost  must  be  admitted ;  because  the  object 
if  evidence  is  proof ;  and  with  re8x>ect  to  the 
ixoess,  there  is  no  opposition  of  evidence. — 
U  the  seller  and  purchaser  should  disagree 
vith  respect  both  to  the  price  and  the  goods, 
£heii  the  evidence  of  the  seller  with  respect 
bo  the  price  is  preferable ;  and  the  evidence 
xf  the  purchaser  is  preferable  with  respect 
to  the  goods.  If,  however,  both  parties  be 
lestitate  of  evidence,  then  the  Eazee  must 
lay  to  the  purchaser  **if  vou  acquiesce  in 
9ie  price  claimed  by  the  seller,  it  is  well ;  if 
Mt»  I  will  dissolve  the  contract ;  "—and  to 
Sie  seller,  **if  you  are  contented  to  yield  the 
loantity  of  goods  claimed  by  the  purchaser, 
K  is  well ;  if  not,  I  will  dissolve  the  con- 
fcimct;" — because  the  object  is  to  terminate 
Qie  contention ;  and  it  is  probable  that  his 
thus  addressing  them  may  terminate  the 
3cmtention,  since  the  parties  may  possibly 
t>e  averse  to  breaking  off  the  contract ; 
irhen,  therefore,  they  perceive  that  if  they 
lo  not  agree,  the  contract  will  be  broken, 
they  may  be  content  to  make  up  their  diffe- 
rence.—If,  nevertheless,  they  should  not 
yven  then  agree,  the  Kazee  must  make  each 
>f  them  swear  to  his  denial  of  the  claim  of 
the  other.— This  mutual  swearing,  before 
•eisin  of  the  article  of  sale,  is  conformable 
to  analogy ;  because  the  seller  demands  a 
large  price,  which  the  purchaser  does  not 
idmit ;  whilst,  on  the  otter  hand,  the  pur- 
chaser demands  from  the  seller  the  delivery 
>f  the  goods  at  the  rate  of  purchase  money 
bfi  has  paid,  which  the  seller  refuses  to 
execute.  Each,  therefore,  is  a  defendant; 
and  hence  an  oath  must  be  required  from 
nch. — After  the  delivery  of  the  goods  to 
the  purchaser,  indeed,  the  mutual  swearing 
irould  be  contrary  to  analogy;  because  the 
Duichaser  having  received  the  goods  has  no 
nirther  claim ;  and  as  there  remains  only 
the  claim  of  the  seller  for  the  excess  of  the 
(nice,  an  oath  can  only  be  exacted  from  the 
;>urchaser,  who  is  the  defendant.  It  appears, 
lowever,  from  an  infallible  guide,  that  an 
wth  must,  in  this  case  also,  be  exacted  from 
»ach,  because  the  prophet  has  said  *'  Where 


a  disagreement  takes  place  between  a  buyer 
and  seller,  and  the  subject  of  the  sale  is 
extant  and  present,  an  oath  must  in  that 
case  be  administered  to  each,  and  the  pur- 
chaser must  afterwards  restore  the  gooas  to 
the  seUer,  and  the  seller  the  price  to  the 
purchaser."  It  is  to  be  observed  that  where 
it  is  necessary  to  administer  an  oath  to  both 
parties,  the  purchaser  must  be  first  sworn. 
— This  doctrine  is  conformable  to  the  most 
recent  opinion  of  the  two  disciples ;  and  it  is 
also  agreeable  to  one  report  of  Haneefa.  It 
is  also  the  most  authentic  doctrine ;  because 
the  denial  of  the  purchaser  is  of  the  greatest 
importance,  since  the  price  is  first  demanded 
from  him ;  and  also,  oecause,  in  case  of  his 
refusal  to  take  the  oath,  it  would  be  attended 
with  the  immediate  advantage  of  inducing 
the  obligation  upon  him  of  the  payment  of 
the  price ; — whereas,  if  the  seller  were  first 
sworn,  it  would  nevertheless  be  necessary  to 
defer  the  demand  upon  him  of  a  delivery  of 
the  goods  until  he  had  received  payment  of 
the  price. — If  the  parties  should  disagree  in 
a  sale  of  goods  for  goods  (that  is  to  say,  in  a 
barter),  or  of  price  for  price  (that  is^  in  a 
Sirf  sale),  in  this  case  the  Eazee  is  at  bberty 
either  to  swear  the  seller  or  the  purchaser 
first ;  because  in  such  a  case  the  seller  and 
purchaser  are  both  upon  an  equal  footing. 

Formula  of  the  oaths  of  a  seller  and  pur- 
chaser,— The  nature  of  the  oath,  in^  a  dis- 
agreement between  buyer  and  seller,  is  this. 
— The  seller  swears  "by  God,  I  have  not 
sold  the  thing  in  question  for  a  thousand 
dirms ;"  and  the  purchaser  swears  **  by  QoD. 
I  have  not  bought  it  for  two  thousand  dirms. 
Mohammed,  in  the  Zeeadat,  has  said,  "let 
the  seller  swear  by  God,  I  have  not  sold  it 
for  ONE  thousand  dirms,  but  for  two  thou- 
sand ; — and  let  the  purchaser  swear,  by  God, 
I  have  not  bought  it  for  two  thousand  dirms, 
but  for  ONE  thousand."— In  other  words, 
the  negation  and  affirmation  ought  to  be 
coupled  together  for  the  greater  caution. — 
The  most  authentic  doctrine,  however,  is 
that  an  oath  of  negation  is  sufficient ;  because 
oaths  proceed  upon  denial,  as  appears  from 
the  tradition  concerning  Eissarait* ;  for  it  is 
related  that  the  prophet  desired  the  people 
of  Eissamit  to  swear  that  "by  God,  they 
had  not  committed  the  murder,  and  did  not 
know  the  murderer." 

miere  both  parties  swear ,  the  sale  must  be 
dissolved,  by  an  order  of  the  Kazee, — If  the 
seller  and  purchaser,  in  a  disagreement, 
should  both  take  an  oath,  the  Eazee  must  in 
that  case  dissolve  the  sale. — This  is  the  adju- 
dication of  Mohammed :  and  it  evinces  that 
the  sale  is  not  of  itself  dissolved  by  the 
mutual  swearing  of  the  parties ;  because,  as 
the  plea  of  neither  party  is  established,  a 
sale  continues  of  an  undefined  nature ;  and 
hence  the  Eazee  must  dissolve  it,  as  well  to 
terminate  their  contention,  as  because  Uiat, 

*  The  name  of  some  Arabian  district  or 
tribe,  where  probably  one  of  the  prophet's 
followers  was  murdered. 
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wli  Ti;  the  prii't*  is  not  est  iblish>^d,  a  sale  re*  cr<.vlitM ;  becau^  optional  conditioiid, 
miitu  with  Hit  a  ri.'turn;  an«l  this  hein(?  an   eztennions  of   the  p3riod  of  payment, 
inv.ilil  vi1«*  ni<i<t  ct)ris 'ntii'iitlv  b-:'  disHolvod,    acojili^nts  in  a  sale;*  and  with,  re^^n 
Biii<v'  it  i-i  ill  liHi)  ■ii^:it)ly  ri.'(iuisito  that  all    acindtfnts.  tho  assertion   of  the  respjn 
inv;ili'l  »i:il«'s  l)if  «lissi)lviMl.  ^  ^  must  be  credited  in  preference. 

A  sr/frr  nr  futi'ch'ist'r^  up'tn  declining  to  The  parties  are  not  to  he  twomt  wher 
stCf'iir,  InHi'H  his  ratter.  -If,  in  a  disai^roe-  gooih  perish  in  the  hands  of  the  parch 
nuMit  b«'twf«'n  a  punrhiis^T  and  a  st'lU-r,  on<?  — If,  after  the  destruction  of  the  suhj« 
oi'  till'  tw'u  diM>linf  swoarinvr.  tho  claim  of  the  a  sale,  in  the  hands  of  the  purchaser,  i 
othiT  is  in  thit  cast- I'stahlished  tiuriinst  him;  af^ri'cment  should  take  place  between 
ht'tMuse  by  sui;h  n-fiisal  tliu  party  i*onoe«lj.*a  purchaser  and  the  seller  reApectinp 
to  thf  othrr  the  articlt.' rlainuMl  by  him: — for  amount  of  the  prioe,  the  parties,  in 
as  his  ]>l<'a  is  thus  r^-ndcriMl  inoapable  uf  caM.Maoeordinic  to  Haneefaand  Ab«)oYo 
controvert in(!  the  ]»lt'a  ot'thi*  other,  it  follows  are  nut  to  be  sworn,  but  the  assertion  o 
that  h<- ;uM'pili'H  to  that  pl»'a.  ^  I  purchaser  must  be    credited.  —  M-ihio 

Thi'  paetirA  are  not  to  he  sirorn  where  their  allvs^es  that,  in  this  case,  the  parties 
(lis  njreement  rrlatex  to  Hnmrthing  not  es-  be  both  sworn,  and  aftt^r wards  the  sale 
sent  in  f  tn  thrir  mntraet. — If  the  parties  solved,  in  return  for  the  value  of  the  si 
should  diHiifri'c  with  respi-ct  to  the  pericnl  of  it  which  had  been  destroyed; — that 
ftxo'l  for  the  p:iyin'Mit  of  the  price,  or  with  '  say,  the  purchaser  must  pa^the  value  ( 
respt'ct  to  the  i>j>tiori  of  determination,  or  (foods  to  the  seller,  who  must  return  l 
with  respect  t-)  a  partial  paynufut  that  may  purchaser  the  price  of  them. — Such.  a1 
have  be«'n  m  ide  of  tlu»  price, — in  none  of  the  do.:trine  of  Shafei. — The  samr*  dilfe 

of  opinion  obtains  in  cases  where  the  su 
of  the  sale  has  been  removed  from  the 
perty  of  the  purchaser  bv  fi^ift  or  the  Ul 
where  it  is  in  such  a  condition  as  would 
elude  the  return  of  it  in  case  of  a  def< 
The  reasoning  of  Mohammed  and  Shaf 


these  casj's  are  th«'  parties  to  he  sworn,  be- 

cau«4e  tln>  disiifr-MMUi-nt,   in  this    inst  iuce. 

relates  to  soraetliinir  not  within  the  orij^inal 

scope  of  the  contra(jt.     This  dinajfreemcnt, 

therefore,    ri'K«>in)>les  a    dis  i(?r«»ement  with 

respect  to  an  altateinent  or  remission  of  the 

price;— in  oth-T  words,  if  a  seller  and  pur-   support  of  their  opinions,  is  that  each 

chaser  should  disji;;ree  with  rej;^ar.l  to  a  re- !  pleads  the  existence  of  a  contract,  difi 

mission  of  part  or  the  whole  of  the  price,  i  from  what  is  claimed  by  the  other ;  and 

they  would  not  in  that  case  be  sworn ;   and '  of  tliem,  consequently,  denies  the  as« 


of  the  other. 

OBJECTioy. — The  advantage  of  adn 
terin^  an  oath  to  each  of  the  parties  is 
the  sale  is  thereby  dissolved,  and  the 


so  also  in  the  case  in  (lucstion. — The  reason 
for  whit  is  liere  advanced  is  that  the  dis- 
aj^reement,  in  all  of  th-?  sup|>t)sc  I  case-*,  re- 
lates to  a  thini?  whi<^h,  if  annihilated  or  d«me 

away,  would  not  atl'ect  th»'  existence  of  the  !  returned  by  the  purchaser  to  the  s-llei 
contract  of  sale. — It  is  otherwise,  however, '  the  price  by  tho  seller  to  the  purcha^ 
where  the  disayrreement  relatt.»s  to  the  species  Now  this  object  cannot  be  obtained 
of  the  nrice  (such  as  wh'ther  it  is  to  con- !  the  destruction  of  the  subject  of  the 
sist  of  dirms  of  Bokhara  or  of  Bagdad), — or  ^  and  therefore  th-^re  can  bo  no  at 
with  respect  to  the  ffcnus  of  it  (such  as  tairc  in  the  doctrine  of  Mohamme 
whether  it  is  to  consist  of  dirms  or  of 'swearing  both  parties  under  such  cii 
deenars),  for  such  a  disaj^rcement  is  the  stances, 
same  as  if  it  related  to  the  amount  of  the 
price, — in  which  case  oaths  arc  ad  ninistered. 


itKi»LY.— The  advantajfo  is  that  it  rel 

the    purchaser    from    the    excess     of 

for  this  reason,  that  the  genus  and  spiKiics  of  |  price,   in  case  the  seller    should    refu 


the  price  are  inseparable  from  the  substanci' 
of  it;  b(?cause  the  nricc*  is  a  debt  due  by  the 
purchaser ;  iin<l  a  ai?bt  is  only  to  be  known 
and  ascertained  by  a  dclinitiim  of  its  genus 
and  species.     The  p«Tiod  fixed  for  the  pay- 


take  an  oath, — as,  in  the   same   mam 
obliges  the   purchaser  to   pay  such  e 
in  case  he  himself  should  refuse  to  tol 
oath. 
TiiET  must  therefore  both  be  sworn. 


ment  of  the  price,  on  the  contrary,  is  not  of .  same  manner  as  when,  after  the  destri 
this  nature,  as  it  is  not  a  species  of  it,  whence  of  the  subject  of  the  sale,  they  disaf^ref 
it  is  that  the  price  continues  extant  and  tirra  '  regard  to  the   genus  of  the  price   (th 


afU-T  the  promised    time  of   payment   has 
elapsed. 

In  disputes  respect ijig  ant/  superadded 
stipulation,  the  assertion  of  the  respondent 
must  be  credited.— If  a  disagreement  take 
place  between  a  seller  and  purchaser  with 
respect  to  the  condition  of  option,  or  the 
period  of  payment,  the  assertion  of  the  re- 
spondent* supported  by  an  oath,  must  be 


*  Arab.  Moonkir, — meaning,   the    person 
who  denies. 


whether  it  consist  of  dirms  or  deenars) 
after  swearing,  the  purchaser  must  irii 
value  of  the  goods  to  the  seller,  and  the 
must  return  the  price  to  the  purchaser, 
arguments  of  Haneefa  and  A  boo  Yoos 
support  of  their  doctrine  upon  this  poiD 
twofold.— First,  the  swearing  of  both 
ties,  after  delivery  of  the  goods,  is  repu; 
to  analogy;  because  the  purchaser  hi 


*  That  is,  are  superadded  to  the  cont 
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this  ease,  received  whole  and  complete  the 
thinj?  which  he  claims :  the  swearing  of  both 
parties,  moreover,  is  ordained  by  the  law  in 
oases  only  where  the  subject  of  the  sale  is 
extant  and  complete,  to  the  end  that  the  sale 
may  bo  dissolved ;  but  this  cannot  be  con- 
ceived in  a  case  where  the  subject  of  the  sale 
lias  perished;  swearing  the  parties,  there- 
fere,  after  a  destruction  of  the  property,  is 
not  that  mutual  swearing  expressed  in  the 
lAW.— Secosdly,  in  the  case  in  question  the 
object  of   the    sale  (namely,   the  complete 
acquisition  of  the  goods  by  the  purchaser)  is 
obtained;  and  after  the  completion  of  the 
object,  a  disagreement  with  respect  to  the 
instrument  (that  is,  the  contract  of  sale)  is 
of  no  importance.— Moreover,  the  advantage 
•et  forth  bv  Mohammed  is  of  no  account; 
■inee  no  advantages  are  attended   to    ex- 
cepting such  as  are  occasioned  b^  the  con- 
tract of  sale ;  and  the  advantage  m  question 
in  not  occasioned  by  the  contract. — AH  that 
is  here  advanced  proceeds  on  a  supposition 
that  the  price  is  a  money-debt.— if,  how- 
ever, it  consist  of  any  specific  article,  such 
ms  cloth  for  instance,  both  the  parties  are  to 
be  sworn,  according  to  all  our  doctors ;  be- 
cause, in  this  case,  a  subject  of  sale  still 
exists  (since  the  price,  .where  it  consists  of 
any  thing  specific,  may  be  considered  as  the 
subject) ;  and  upon  both  parties  swearing, 
the  sale  must  be  dissolved;  and  the  seller 
must  return  the  price  to  the  purchaser ;  and 
the  purchaser  must  give  a  similar  in  lieu  of 
the  subject  of  the  sale  to  the  seller,  provided 
it  was  of  that  kind  of  thing  compensable  by 
similars;  or,  if  otherwise,  he  must  pay  the 
Talue. 

Case  of  a  dispute  concerning  the  price  of 
two  slaves,  where  one  of  them  dies.  —  If  a 
person  purchase  two  slaves  by  one  contract, 
ani  one  of  them  be  afterwards  destroyed, 
and  a  dispute  arise  betw^ixt  the  parties  con- 
cerning tne  amount  of  the  price,  the  seller 
asserting  that  it  was  two  thousand  dirms, 
and  the  purchaser  asserting  that  it  was  one 
thousan'i,  in  this  case  (acc>)rding  to  Haneefa) 
the  parties  are  not  to  bo  sworn ;  on  the  con- 
trary, the  assertion  of  the  purchaser  must  be 
credited.     This,  however,  proceeds  on  the 
supposition  of  the  seller  being  unwilling  to 
receive  the  price  of  the  living  slave  only, 
and  to  relinquish  the  price  of  the  slave  that 
is  dead.— In  the  Jama  Sagheer  it  is  related 
that,  according  to  Haneet'u,  the  assertion  of 
xthe  purchaser  is  to  be  credited,  unless  the 
iicller  be  willing  to  accept  of  the  price  of  the 
livicg  slave  only. — Aboo  Yoosaf  alleges  that 
both  parties  must  be  sworn  with  regard  to 
the  livin.T  slave; — that  the  sale,  so  far  as 
relates  to  him,  must  be  dissolved  ;  — that  the 
assertion  of  the  purchaser  must  be  credited 
with  respect  to  the  dead  slave;— and  that, 
therefore,  the  purchaser  is  responsible  for 
the  proportion  of  the  dead  slave,  and  not  for 
the  whole  price.—  Mohammed,  on  the  other 
hand,  maintains  that  both  parties  must  be 
sworn  with  regard  to  both  slaves ;  and  that 
afterwards  the  purchaser  must  return  the 


living  slave  and  the  value  of  the  dead  one  ; 
because,  as  (in  his  opinion)  the  destruction 
of  the  whole  subiect  of  sale  doos  not  prevent 
the  swearing  of  both  parties,  it  follows  tUat 
the  destruction  of  a  part  only  does  not  pre- 
vent it,  4  fortiori. — The  reasoning  of  Aboo 
Toosat*  is  that  as  the  obstacle  to  tne  swear- 
ing of  both  is  gn^ounded  only  on  the  destruc- 
tion of  the  subject  of  the  sale,  it  ought  of 
course  to  operate  only  in  the  degree  in  which 
it  may  have  been  destroyed. — The  reasoning 
of  Haneefa  is  that  the  swearing  of  both 
parties,  although  repugnant  to  analogy,  is 
yet  established  by  the  law,  in  cases  where 
the  subject  of  the  sale  still  completely  exists : 
but  where  a  part  of  the  subject  is  destroyed, 
it  does  not  completely^  exist;  because  the 
complete  existence  of  it  supposes  the  exist- 
ence of  the  whole ;  and  the  whole  cannot 
exist  but  by  the  preservation  of  all  its  parts. 
— If,  on  the  other  hand,  both  parties  snould 
swear  with  respect  to  the  living  slave  only, 
it  is  evident  that  this  cannot  be  effected,  but 
by  a  reference  to  his  particular  value. — Now 
as  both  slaves  are  included  under  one  price, 
the  particular  value  of  each  cannot  be 
known  but  by  conjecture ;  and  hence  it 
appears  that  the  swearing  of  both  parties, 
under  such  circumstances,  must  bo  referred 
to  something  uncertain ;  and  this  is  illegal. 
— If,  however,  the  seller  be  willing  to  relin- 
quish his  right  to  the  destroyed  slave,  and 
to  consider  him  as  having  never  existed, 
both  parties  may,  in  that  case,  be  sworn  as 
to  their  denial  of  the  claim  of  the  other, 
respecting  the  whole  price  of  both  the 
slaves;  because  the  whole  of  the  price  is 
then  opposed  to  the  living  slave,  from  the 
concession  of  the  seller  to  take  the  living 
slave  only  in  lieu  of  the  whole  of  the  price, 
and  to  consider  the  dead  slave  as  excluded 
from  the  contract. — What  is  here  advanced 
is  agreeable  to  the  exposition  of  several  of 
our  m<Klem  doctors.    They  have  also  ex- 

Slained  the  meaning  of  the  sentenct^,  in  the 
ama  Sagheer,  to  be  that  the  seller  shall  not 
absolutely  receive  anything  for  the  dead 
slave ;  and  they  have  connected  the  excep- 
tion with  the  omission  of  swearing  of  the 
parties. — Others  of  our  modem  expositors, 
however,  have  explained  it  to  mean  that  the 
seller  shall  agree  to  take,  as  the  price  of  the 
dead  slave  only,  what  the  buyer  may 
acknowledge,  and  nothing  more ;  and  they 
have  connected  the  exception  with  the  non- 
swearing  of  the  buyer  only.— Thus  they 
have  explained  it  to  mean  that  the  seller 
may  take  the  living  slave,  without  the 
necessitv  of  the  purchaser's  taking  an  oath, 
provided  he  be  willing  to  take,  for  the  dead 
slave,  what  the  purchaser  may  of  himself 
acknowledge  to  have  been  his  value. 

Mode  of  swearing  the  parties  in  this 
instance, — The  mode  of  swearing  the  parties, 
in  this  instance  (according  to  Mohammed), 
is  the  same  as  in  a  case  of  non-existence  of 
the  subject  of  the  sale.— If,  therefore,  both 
take  an  oath,  and  differ  in  their  assertions, 
— and  if  one  or  both  should  require  the  disso- 
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ViHHuf, '  pliiutitf  in  thia  instance,  since  he  iJ<u 
**      itreuter  nuaiititf  uf  price  for  the  dead  i 

'■' iJence,  then-fore,    produced  bj 

■I    iiiiinL  lAint  )h-  admitted  in  preference,  a 

.  , -     -  .- ■*   huTi  a  KiipiTiiirily,  because  of  its  eiei 

aiiiii'il  liy  till'  sL'lli-r ; "—  iinil .  ]<r>i1iuliility. — From  this  explunation  m 
vliivit  to  tuki'  the  oath,  ti>  j  fillri't  the  priiiciplu  on  which  A  boo  \ 
Ltii  i>r  till-  siller:  but  it  hr-  \\an  K>^undi-d  his  doctrine,  that  "thei 
;ly,  nil  o^illi  must  then  lH-.(i<ia  iif  the  seller  is  to  be  admitted 
-.r  Hit.  ili^it  "hi-  diit  nut  s>'ll   r>->'|H'('t  to  the  iimuunt  of  the  piiee  s 

ti-r  till  iiiii-i-  I'luinii-d  hy  the  dt-ud  iiluve,  :ind  tUi- evidence  adducedb 

nil  I  I'll;  I -IT  ;"  iiuil  il'  hi'  ^liiialil  ri-fusv  ti>  take  lunst  Ih'  preferred,  iuraiio  of  the  portiei 
It,  the  cKiini  III'  ill.'  ii.iri'h  ih  r  uiiikI  hi-  o<n>  tinning  to  ilisnirrcu  with  respect  to  the 
liniii'il :  hill  it' hi'  Miiur  aei-'inliiiirlr,  theHule  ,uf  the  Boid  slave  after  they  have  both 
(■u  far  ui'  it  n-lules  In  the  liviiiir  hliivi-)  riiu-<t '  iwoni." 

thi-ii  Ih' dissulviil,aiiilihi' piiri'hiisiruinsl  lie  Cate  of  <t  dinagreement  canetrniui 
rer  I  Hill  si  I  lie  for  the  prii'e  ul'  the  liviiiir  slave,  prier,  in  Ihr  lUniuilHtiuii  of  a  eoutrari  vj 
— in  pni|iiirtiiiniiitr  the  n-njH'ctive  prices  uf '  after  dclirery  uf  tht  lubjcvt  of  it. — Ir  i 
the  iHii  sluveK,  riiraril  iiiiiKt  tn-  hail  to  tlu-  siiii  purukude  a  female  slave,  and  take  p 
ralui-  tlii-y  iHiie  mi  the  du};  in  which  the  stun  uf  hei,  and  the  parties  afterwards 
pun-hiiwT  tuiik  iKisseh-i'in  ul'  them.     If  the   to  dissolve  the  sale,  but  disag-n-e  conit 

Sirtii'K  ^liiiuhl  di-riijrrei'  tiH  to  tlie  value  tile  the  price,  in  this  I'ase  the^  mnbt  be 
ad  slave  Imri'  mi  the  d;iy  uf  deliver}',  llie  ■weru :  and  after  the  sweannfc  of  them 
harenss.'rtii>ii  i>f  ibe  ruHir  is  tu  lie  en  iliti-fl ,  the  orifriuol  sale  n-M-rtK,  and  the  diuol 
in  pri  left 'lice  til  tliiit  (if  the  imrehasiT.  If,  j  becotnes  void.— Il  is  to  be  observed  th« 
however,  eilliir  uf  the  parties  prisluei!  evi-  swearing  of  both  parties,  in  the  diuol 
detiiv,  it  must  be  uiliiiitted  in  preference  to  of  a  sale,  is  nut  fiiuuil«d  on  the  sacrvd 
the  other's  assurliun;  and  if  tinlh  shouhl'ines,  nince  the  orJinanua  there  resp« 
prmtuei-  evhleiiee,  tliut  iif  the  seller  must  Ih'  '  case  of  absolute  uilc^  and  sole  ceases  tu ' 
adiiiidt'd.'-  Tliis  is  a^ri'i'nbU-  to  llie  analiqry  i  in  chm-  of  a  ilisHvluIion,  for  the  diamlut 
set  fiirlli  and  esiinpllliiil  in  a  i-ast.-  niiteil  in  a  hn-akin^r  oil'  ol  the  sale  with  res|iect  1 
theMalisoot ;  and  whiili  isasfolliiws:— If  a  '  jiurtii's.— Jhe  awenrin);  of  the  parties,! 
person,  liavitiK  purehased  two  slaves  by  one  j  fiire,  in  this  iiistanec,  prouceds  upon  auai 
eoulRii't,  andtiikeii  possi-iwiou  of  theniliotb,  tii-i'iLUM' the  exauijile  under  consideratioi 
•hould  afti'Twards  return  one  of  them  on  !  wliIs  upon  a  siippohitiuu  of  the  selle 
aceiiunt  of  a  defei-t,  and  the  other  should  i  haviiiK  received  buck  the  article  afle 
then  (lie  in  his  possession,  in  that  case  lie  dissolution,  in  wliieh  case  the  BW-eurh 
niuMt  pHV  the  piii'e  of  llic  slave  that  ditd  i  the  imrtiis  is  not  npUBnant  to  analogy 
and  hi'  lii'i'oiues  exeinpt<-d  frutii  the  prici>  of  nither  af-Tecable  to  it. — It  is  on  this  gi 
Ihi;  olhi'r  that  he  returned:-  and,  ill  pro-  that  wc deteniiiuc  iipun  a  uascof  hir«, 
porliKuiiie  their  resiK'etivi-  priees,  n-intrd  iti>  analogy  to  a  case  of  sale  hefore  aeisi 
must  lie  liiid  to  the  valut  of  each  on  tht- day  wlierc,  forinstunee.alessoruadlesseedi* 
in  whh'h  the  purchaser  obtuiiitil  poHsession  with  n-frnrd  to  the  object  of  their  oonl 
of  thein.— If  the  parties  sliould  disaKni'  jiriortotheexpirutiouof theleaae:— inl 
oonceniinpr  the  value  of  the  dead  slave,  the  case  both  parties  are  sworn,  because  o 
assei-lion  of  the  seller  must  be  creiliti-d,  us  aiiahiny  this  hears  to  a  cose  of  sale,  pii 
ho  is  lliL'  defendant  or  n'Simndcnt,  since  hiitb  the  receipt  of  the  gonds  b;f  the  purehase 
parties  ailmit  that  a  print-  is  due,  and  the  and  also,  thatwc  detennine  with  resp 
piin-haser,  proeeC'dinR  on  bis  assertion  of  the '  the  heir  of  a  contractinfr  party  from 
inferior  viiW  of  the  slave  that  is  dead, '  analogy  his  siluatiun  Wars  to  that  of  the 
pleads  that  lie  has  only  a  cniall  sum  to  pay.  j  tfticting  party  hiiiiBclf  fas  where  the  hi 
wbiclitlie  seller,  asserlinc  the  superior  ralui-j  a  purthasf  r  and  llie  heir  of  a  seller  disa 
of  the  dead  slave,  denies.— If  Iwth  pftrti-Bj- in  whiuh  case  they  must  both  be  swoi 
ad(lui!(-  i^videnci".  tlie  evidence  of  the  »elh-r  I  the  same  maimer  as  the  purebaser  ami 
must  bi;  cnilited,  as  it  proves  must,  since  it '  seller  would  have  l>een). — It  is  upon  the  ; 
proves  the  sa|H-rior  value  uf  the  dead  sliiv<>. !  ground,  also,  that  we  determine  the  val 
— TU<-  renixm  of  this  is  thiit,  in  oaths,  ret;iinl  i  an  arliele  to  he  analokcous  to  the  subs1 
is  hod  1(1  the  reality  i  Ueuuse,  as  the  lunli  of  j  of  it,  in  case  of  the  destruction  of  the 
each  npposi's  that  of  llie  other,  aud  as  tbi-y  Meet  of  the  sale  whilst  in  the  possei 
both  kiinu'  the  n-nl  stale  of  the  ea<ie,  il  of  the  seller  by  some  uther  person  thar 
i'olluws  that  the  foundation  of  the  oalh  rests  I  purchaser  (as  where,  for  instance,    ant 
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person  kills  the  subject  of  the  sale^*  whilst 

Jet  in  the  hands  of  the  seller,  delivery  not 
aving  been  made  to  the  purchaser ;  —  in 
which  case  the  slayer  must  pay  the  value, 
which  then  stands  as  a  substitute  for  the 
Bubstance  of  the  article  sold) ; — whence,  if  the 
seller  and  the  purchaser  disagree  concerning 
the  price,  they  must  both  be  sworn,  and  the 
■ale  dissolved ;  and  the  value  of  the  slave 

S'ven  to  the  seller;  in  the  same  manner  as 
e  substance  would  have  been  given,  had  it 
been  extant. — It  is  to  be  observed,  however, 
that  if  the  seller  receive  the  goods  after  a 
dissolution  of  the  contract,  and  the  parties 
tJien  disagree  concerning  the  price,  they  are 
not  to  be  sworn,  according  to  Haneefa  and 
Aboo  Toosaf.— Mohammed  maintains  that  in 
tliis  case  also  a  Tahalif,  or  mutual  oath,  is 
tendered  to  the  parties,  because  here  also 
(according  to  his  tenets)  the  swearing  is 
Agreeable  to  analogy. 

Where  the  price  has  been  paid  in  advance, 
and  the  parties  agree  to  dissolve  the  contract, 
but  disagree  concerning  the  sum  advanced,  the 
assertion  of  the  seller  must  be  credited, — Ip  a 
person  sell  a  Eoort  of  wheat,  by  a  Sillim  con- 
tract, for  ten  dirms,  and  the  parties  after- 
wards agree  to  a  dissolution  of  the  contract 
of  Sillim,  but  disagree  concerning  the  price, 
in  this  case  the  assertion  of  the  seller  who 
has  received  the  advance^  must  be  credited : 
and  the  Sillim  contract  does  not  in  this  in- 
stance revert,  the  dissolution  still  continuing 
in  force ;  because  dissolution,  in  a  case  of 
Sillim  sale,  is  not  merely  a  breach  of  the  con- 
tract, but  an  abrogation  of  it,  whence  the 
Sillim  contract  cannot  revert ;  (contrarv  to  a 
dissolution  of  a  simple  contract  of  sale). — 
Hence,  if  the  price  advanced  consist  of  goods, 
and  the  person  who  has  received  the  advance 
wish  to  return  them  to  the  purchaser  on  ac- 
count of  a  defect,  and  the  Kazoe  pass  a  decree 
to  that  etfect,  with  the  consent  of  both  par- 
ties,— in  that  case,  if  the  goods  be  destroyed 
prior  to  the  return  of  them  to  the  purchaser, 
the  contract  of  Sillim  does  not  revert.  A 
contract  of  actual  sale  would  however  revert 
under  such  circumstances:  and  this  case 
plainly  shows  that  there  is  a  difference  be- 
tween contracts  of  sale  and  contracts  of  Siilirn. 

Cases  of  disagreement  between  a  husband 
and  wife  respecting  the  dower,  —If  a  husband 
and  wife  disagree  concerning  the  dower  or 
marriage  settlement,  the  husband  asserting 
that  it  was  one  thousand  dirms,  and  the  wife 
that  it  was  two  thousand,  in  this  case  the 
party  that  brings  evidence  must  be  credited, 
as  this  establishes  the  plea  of  that  party  upon 

Sroof :  and  if  both  bring  evidence,  that  ad- 
uced  by  the  woman  must  be  preferred,  as  it 


*  Supposing  it  to  consist  of  a  slave  or 
animal. 

+  About  7,100  lb.  weight,  or  twelve  camel- 
loads. 

1  Arab.  Mooslim-ali-bee,  meaning  the 
seller,  or  person  to  whom  the  price  has  been 
advanced. 


nroves  most. — This  is  where  the  woman's 
Mihr  Misl,  or  proportionable  dower,  falls 
short  of  what  she  claims.  —  If,  however, 
neither  of  the  parties  produce  evidence,  they 
are  to  be  sworn  (according  to  Haneefa) :  but 
the  contract  is  not  dissolved ;    because  the 
only  effect  of  the  swearing,  in  this  instance, 
is  that  it  annuls  the  bargain  with  respect  to 
the  dower,  in  the  same  manner  as  if  no 
bargain  had  ever  existed  ;  but  this  does  not 
engender  any  doubt  with    respect   to  the 
marriage  itself,  since  the  dower  is  not  an 
essential,  but  merely  a  dependant  of  the 
marriage.* — It  is  otherwise  in  a  case  of  sale, 
for  there  the  annulment  of  the  bargain,  with 
respect  to  the  price,  destroys  the  contract  (as 
was  before  observed),  ana  the  sale  is  con- 
sequently dissolved.  —In  the  case  in  question, 
after  the  parties  swearing,  a  proportionable 
dower  must  be  adjudged  to  the  woman. — If, 
on  the  other  hand,  the  woman's   propor- 
tionable dower,  and  the  sum  acknowledged 
by  the  husband,  be  equal,  or  if  her  propor- 
tionable dower  fall  short  of  what  he  acknow- 
ledges, the  Eazee  must,  in  that  case,  pass  a 
decree  in  favour  of  the  husband,  as  apparent 
circumstances  are  on  his  side. — If  the  wife's 
proportionable  dower  be  equal  to  what  she 
claims,  or  if  it  exceed  her  claim,  the  Eazee 
must,  in  that  case,  pass  a  decree  in  favour  of 
her  claim. — If  the  proportionable  dower  be 
greater  than  what  is  acknowledged  by  the 
husband,  and  less  than  what  is  claimed  by 
the  wife,  the  Eizi^e    must,  in   that   case, 
adjudge  a  proportionable  dower  to  the  wife ; 
because,  after  the  swearing  of  both  parties, 
nothing  is  established  either  greater  or  less 
than    the    proportionable    dower,  which  is 
therefore    a    mean. —  The    compiler  of   the 
iledaya   observes    that    the    doctrine    here 
advanced,  of  tirst  swearing  both  parties,  and 
then  adjudging  the  proportionable  dower,  is 
the  doctrine  or  Eoorokhee :  and  it  proceeds 
on  this  principle,  that  under  the  existence  of 
a  stipulated  dower,  no  attention  is  paid  to  a 
proper  or  proportionable  dower  ; — and  as  the 
mutual  swearing  of  4,he  parties  is  the  means 
by  which  that  is  to  be  set  aside,  the  oaths  are 
therefore  tendered  to  the  parties,  in  the  first 
instance,  in  all  the  above  cases ;  that  is, 
whether  the  proportionable  dower  be  equal 
to,  or  greater  than,  the  claim  of  the  wife ;  or 
whether  it  be  equal  to,  or  less  than,  that  of 
the  husband. — In  the  opinion  of  Haneefa  and 
Mohammed,  the  oath  is  first  to  be  adminis- 
tered  to   the    husband,   in  order   that  the 
advantage    arising    from    his    declining    to 
swear  may  be  quickly  obtained ;  for,  as  it  is 
his  business  first  to  advance  the  dower,  he 
must  be  tirst  sworn, — in  the  same  manner  as, 
in  a  case  of  seller  and  purchaser,  the  pur- 
chaser  is  first   sworn. — The  exposition   of 
Razee  is,  however,  different ;  but  as  that,  as 
well  as  the  disagreement  of  Aboo  Yoosaf^ 
have  been  particularly  explained  under  the 


•  See  vol.  I.  p.  44. 
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bond  '4'   iHarriagc,    it    in   m.t  nocissary  to  ' oftfr  tlio  receipt  of  the  objiTt  of  the 

niiiiil  th'tii.  <)'<-   l>nrtit'S   are   not  to  be  sworn,  hu 
Uu  hll^l>,lr1rl  miilwitVili-'ai.T.-cniiKsniiiKtiiwirtiiin  ot   ik-  lissce    must   be  cro 

till- ilMiv.r,— 111-  liii>1«iii'l  ii™rtiiiit  thut  h-  aii-urdinK  tu  all  our  dctctiirs  :-'acc»rdi 

liaii  iiLTn'l  ti.  t'ivv  II  jKirtii-ulur  niiili-  i-liivi,  lliiiictra  and   Alioo  Yoiinaf.  cvidiutli 

anil  tlir  will-  iis-i  riiiijr  that  h-  liiid  BKHiu'iici)  laiiw  (in  llii-ir  upiniim)   ihe  dfstrui>t 

a  piiriiriilar  I'l-iiialr  hluvc— iu  tliin  eiiM-tlii-  Ihi-  olijitt  uf  the  cinitraot  i»  a   bar  i 

lulc  hi-NlH  tli>-  MiiiiL-  n>  in  that  iiiim<-<liuti-ly  KwcuriiiK  nf  thi-  piirtiis: — aod,  in  the 

Sn-ui'ilintr :   tlmt  is,  if  tlic  vnmiiii'ii  |tniiH-r  mimtii-r,  ui'mrdinif  to  Muhamiued,  b 

uwt-r  hi'  •igiiiil  li>,  or  irri-ulir than. the  vuliii'  hin  tcuit.  that  the  de«friictioD  of  the 

of  lh<'  muU'  Mluvi-,lheK:ixti'niiii-t  udjiidiri' in  is  not  a  hur  tothc  KWmriiiir  of  both  p 

favour <■( ihc  hu>lKitid ;  lint  if  it  hi'  i->(iiiil to,  nhitin  rnily  to  the  objcit  of  a   tali;  i 

or  K)^-ati'r  Ihiiii,   th<'  viihii'  of   the   fi-iiiiih'  funndeil  un  a  prim-iple  that  the  obje< 

•lavi-.thi' K"i7i-i' iiiii"!  d(-<'ne  in  favmiT'il  the  mile   mnj- -he  outiKideretl   as   price,  an 

wifi-,— Til"' only  ilill-'n-mi' l"-l»e'n  ihii- Misi'  KWiorinit  of   both   partii-s   (that   i»,  < 

■ind  th>-  pri-'i'ilinir,  is  (hut  if  thv  female  kIiivi-  Iiii,vit  anil  the  st-llcr)  is  with  relation 

anil  |ir<i|H>rli'>niiKh'  iloui-r  1m-  (final  in  poiiil  iirni'i— if,  tht-refore,  the  riik'   of  sw 

of  value,  the  will' is,  in  that  i-aw.  <titith-<l  lo  both  ^inrlieH  were  adniittMl  in   th«>  c 

thevniue.und  not  to  thl■^lll^'(■BnbKtuntillll]:;  qiiehlmn,  and  the  ooniract  were  at^ci 

beeauw  nhe  eannut  iHiH^fMi  the  [ilavc  «-ithiiut  to  he  annulled,  it  must   necefwarily 

the  eoniient  of  h<-r  IiukImukI,  whieh   she  in  th:i1  the  nhji'et  of  the  leaa«  cuuld  not  I 

not,    in    thi»   iuxlani-e,   >int>po«'d   to   have  Hidered  ai  price;  becnunc  the  object 

obtainiil.  \fs\i^-  is  UKafrnct  nr  nd^'antujre  ;  and  t 

Catr  »f  a  ttimi'ili-  Mini-n  a   Irttnr  aiiJ  taire  ia  not  in   itw-lf  priijp,  nnd  cam 
Uian;  fmvi-riiiml  thr  ivnt.  i.r  /Ai-  r^fiiit  nf ,  ii>n>iiden-d  QS  such  but    from   the  cor 

tliF  /■■•i''-.hrf„r^',l,-l,r.n/  of  lh>-  iiu>;i>-H.—ir  a  .aiu],   in    the   case  in  question,    it  b< 

lensiir  and  li'ssie,  lii-tur.-  eiijiij-iiient   of  ihi-  i-iidi-nt    that   there   is    no   (yintract,- 

ohji-et  ol'  the   ii>nlrai'l   (that   m,  bcfiTu  the  >niiet>  in  this  case  it  is  improctitabU  to 

u^iifriii't   I'f    it],    ili>aiiree    enneerninp:    lhi>  huth  nartii'S,  the  ansertion  of   the  in 

amount  of  the   r^iit,  or  the  extent  of  thf  thirelort  credited,  as  lie   is    tlic   dt-fi 

lease,  they  nivl  in  that  caselK'  txith  sworn  ;  anil  denier.— If,  on  the  other  hand,  the 


nv-nrintr,  the  conlrai't 

diiwolved,  snil  <-i<i'li  party  mu»t  n-turn  to  the 
Other  what.v.  r  he  iiiav  have  n  eMV^J.-'lTie 
rviiiuin  of  this  IK  that  the  Kvearinif  of  buth 
parties,  with  rejcard  to  sale,  iu  ease  of  a  dis- 
ir  to  Ihe 


and  lesm-e  di«piilp  alter  the  receipts 
of  tlie  olijr-ct  of  the  lease,  thoy  musth 
KWiirii,  ami  the  onulmct  di>iHolvc(l  wi 
(Tartl  to  what  remains.— With  respi 
what  in  past,  in  this  instance',  the  asi 
of  the  lessee  mnst  be  er<-dited  ;  bra 


ORreement  prior  to  Ihe  iiurehascr  »  M'isin  of  of  the  lesHec  mnst  be  ert-dited  ;  beet 
the  Ki'iiils  IX  C'lnformuhle  to  oniih>ity,  as  hns  lease  in  contracted  anew  every  raomi 
bei-n  already  denionst rati  d.— Now  b  Ii-ase  pnipnrliiin  to  the  pmitress  of  the  tisi 
prior  to  the  eiijovnii-nt  of  the  nsiifruci,  is  — 'niiis  a  new  coiitraet  is  <ippoM-d  to 
riniilar  tua  saleprinr  to  seisin  of  the  snhji'i't  indivtihial  particle  uf  adrantntte  or  n»i 
(and  sneh  is  the  ease  heri'eonsidend).— II',  I— It  is  iilhi-rwise  in  a  ease  of  sale,  as 
thenfore,  theiiarli.-sdiKaBn-f'eotus-niinfrthe  trjirt  of  sale  is  oppised  to  tLf  whole 
Biiioiint  of  the  ri'iit,  the  oath  must  lie  tirst  !  siilijict  of  it ;  fur  uhieh  n-asnn  a  Kale. 
adniiiiiKtvi-i-d  to  thi'  h-Asee.  as  he  di-nies  the  '  erir  it  becuraes  obstnieted  or  inipracl 
ohliiriili.'n  of  thi'  r>-nl.— If,  on  the  other. in  part,  is  held  to  be  impracticable  i 
haiiil,  they  disoLTei'  (HinecrtiinK  the  extent   wlmle. 

of  till-  hiil>j-<'t  of  till-  tiase,  Ihu  oath  niu>t  lie  Case  of  a  dif^uie  tonffiniiiff  raitso: 
first  iidiiiimsleri-<l  to  Ihe  lessor.— If  either  of  !a  ninsler  and  his  Mokatib  diitiiprvecoi 
them  n  fuse  to  take  the  oath,  the  claim  of  the  inK  Ihe  amount  of  the  ranKoni,  accord 
other  is  then-hy  establislied. — If  one  of  Iheni  '.  llmii-i-fa  they  must  not  hi-  •uom.— 11 
priKtiiee  eviih'nci-,  his  claim  is  ei>lahli>h<  d : ,  disi-i|ileB  are  of  opinion  that  tber  m' 
bu(  if  liiith  brins  eviihiKi',  that  adduiid  by  ;  sworn,  and  that  ihe  contract  uf  K 
the  lir-for  must  Ih'  pri'rirriil,  in  eaw'  of  the  '  nmst  Im'  altirwards (HswdveJ  (and  pue 
dissBTTi'inentrelutinirtothf  qiiiinlityof  Ihe  is  the  opini.m  of  S^hafei) ,  Is-eaust'  thi 
rent :  and  that  of  the  Ii-mm'c,  in  easi-  of  its  Iraet  of  Kilnbet  in  a  contmet  of  n 
relatinit  to  the  ixbnt  i>f  the  lia-e.— If  thev  exehanj^',  and  is  capable  of  disftiduti 
disajjn-e  in  l>oth  iminls,  the  eviileiiei'  of  each  i  the  cast-  in  qiieslion,  therefovi',  rcfoin 
is  in  that  cuBi-  to  b,-  cr.sliled,  in  the  exciss  i«se  of  sale,  since  the  ninster  claii 
which  it  niav  prove. — For  instance,  thelexeesH  of  ransom,  which  the  Miiknli 
lessor  chiirns  the  haw  to  have  bi'cn  made  nies :  whilst,  on  the  other  hand,  Ihe  3Ji 
for  a  p.'ri.«l  of  one  month,  in  eschanpi-  for  ehiims  his  tirle  to  fnsdom.  on  his  pa- 
ten  liiriiis,  and  the  leiw-e  claims  a  pi.-rniil  of  of  the  rnnsom  airo'eable  to  hix  nelllem' 
two  munlhs  in  eMdiunito  for  five  ilirms  ;  in  j  it ;  and  this  the  ui.isler  dtuii>s ; — tht 
which  ca>i-  the  Ka;!i-e  must  oiljuiljre  it  fu  lie  |  both,  ihereltire,  in  some  meaaure  plai 
for  a  pi-rioil  of  two  luunths  in  exehan^'c  for  and  alsn  Iwlh  defendants,  an  in  a  (r 
fi\-e  dirtns.  I  Mtle ;  and  hence  they  must  buth  tte  c 

Cane  iif  the  same  iiiiO're,  after  dilireri/  'f  in  the  same  manner  as  a  pnrchuKor  and 
the  iiihJtcl.—lT  a  lessor  and  lessee  disagree,   are  both  sworn  when  they  difiet  eonct 
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the  price. — The  arflrument  of  Haneefa  is  that 
the  ransom  is  ouposed  to  the  removal  of  a 
restriction,  whicn  operates  instantaneously 
with  respi'ct  to  the  slave  ;  hut  that  it  is  not 
considered  as  opposed  to  the  frtedom  until 
the  Mokatib  actually  pay  it.— Nothing  re- 
mains, therefore,  but  a  disagreement  with 
respect  to  the  amount  of  the  ransom ;  and 
with  respect  to  that  the  master  is  a  plaintiff 
only,  and  the  Mokatib  only  a  defendant  (the 
plea  and  the  detence  not  existing  alike  in 
Doth  parties,  as  in  some  of  the  cases  before 
recited):— the  parties,  therefore,  are  not 
sworn;  but  the  assertion  of  the  Mokatib, 
upon  oath,  must  be  credited. 

In  a  dispute  between  a  husband  and  tcife 
concerning  furniture,  the  article  in  dispute 
u  adjudgi'(f  to  the  party  to  tchose  use  it  is 
adapted, — If  a  husl>ana  and  wife  disagree 
oonceming  any  article  of  furniture,  each 
claiming  a  right  in  it,  in  that  case,  if  the 
furniture  in  question  be  particularly  adapti-d 
to  the  use  of  men,  it  is  adj  udged  to  the  hus- 
band; and  if  particularly  adapted  for  the 
use  of  women,  is  adjudged  to  tne  wife  ;  be- 
cause, in  the  former  instance,  probability  is 
an  argument  in  favour  of  the  husband ;  and 
in  the  latter,  in  favour  of  the  wife.  If, 
however,  the  article  be  of  such  a  nature  as 
is  common  to  the  pervice*of  both  (such  as  a 
pot,  or  other  vessel),  it  is  in  that  case  ad- 
ludged  to  the  husband ;  because  the  wife 
herBelf,  and  everything  belonging  to  her,  is 
in  the  possession  of  the  husband ;  and,  in 
claims,  the  assertion  of  the  possessor  is  pre- 
ferred. This  rule,  indeed,  does  not  hold 
good  where  the  article  in  dispute  is  peculi- 
ar! v  adapted  to  the  service  of  women ;  for, 
although  such  articles  also  are  in  the  posses- 
sion of  the  husband,  yet  the  probability  of 
their  being  the  property  ot  the  wife,  from 
the  particular  nature  of  them,  is  stnmger 
than  the  argument  derived  from  possession, 
and  therefore  supersedes  it. — What  is  here 
advanced  proceeds  upon  a  supposition  of  the 
actual  existence  of  tlie  marriage ;  or  of  a 
separation  between  the  parties,  in  which 
case  the  law  is  exactly  the  same. 

J^f  the  dispute  be  between  the  survivor  and 
the  heirs  of  the  deceatedf  the  article  must  be 
adjudged  to  the  «Mrr/ror.— If.  on  the  other 
band,  one  of  the  parties  should  die,  and  the 
beirs  of  the  deceased  enter  into  a  conti'ntion 
with  the  survivor  concerning  the  family 
goods,  in  that  ease  the  goods  in  question  are 
adjudged  to  the  survivor,  whether  they  be 
of  a  nature  adapted  to  the  strvice  of  a  man 
or  woman  ;  since  possession  is  clearly  estab- 
lished in  favour  of  the  living  party. — This  is 
according  to  Haneefa. — Ab(K)  Yoosaf  main- 
tains tliat  every  thing  which  partakes  of 
the  nature  of  paraphernalia,*  whether  it  be 
restricted  to  the  use  of  a  man  or  woman, 
must  be  adjudged  to  the  wife ;  and  that  all 


•  Arab.  Jaheez.— Meaning  vestments  or 
furniture  of  any  kind  which  a  bride  brings 
to  her  husband's  house. 


the  rest  must  be  adjudged  to  the  husband 

upon  his  swearinj^  to  the  property ; — because, 

as  every  woman  is  supposed  to  have  brought 

a  paraphernalia  along  with  her,  there  is  a 

.  probability  that  the  specified  articles  may 

I  have  been  included  in  it ;  and^  this  proba- 

I  bility  destrovs  the  argument  in  favour  of 

!  the    husband    from  possession ;    hut   with. 

.  respect  to  the  rest  ot  the  family  gfoods,  the 

husband's  claim,  from  possession,  holds  good, 

as  there  is  nothing  preventive  or  destructive 

of  it. — Mohamtnea  alleges  that  whatever  is 

only  fit  for  the  use  of  a  man  ought  to  be 

adiud^d  to  the  husband ;  that  whatever  is 

only  ht  for  women  ought  to  be  adjudged  to 

the  wife ;  and,  that  whatever  is,  in  point  of 

use,  common  to  both,  ought  to  he  adjudged 

to  the  husband  or  his  heirs,  for  the  reason 

alleged  by  Haneefa. 

If  one  of  the  parties  be  a  slave,  it  must  be 
adjudged  to  the  party  who  is  /r«c.— If,  in 
the  case  in  question,  one  of  the  parties  be  a 
slave,  and  the  contention  concerning  the 
property  happen  during  the  life  of  both,  it 
must  bo  adjudged  in  favour  of  the  party 
who  is  free ;  because  the  seisin  of  a  free 
person  is  in  a  superior  degree  valid ; — but  in 
case  of  the  death  of  either,  it  must  be  ad- 
judged to  the  living  party,  as  the  possession 
of  the  deceased  exists  no  longer,  and  the 
possession  of  the  living  then  remains  unop- 
posed.— This  is  according  to  Haneefa. — Tne 
two  di>oiples  maintain  that  a  privileged 
slave  and  a  Mokatib  are  equivalent  to  fn;e- 
men  in  this  point,  as  their  possession  is  valid 
in  contested  cases. 

Section, 
Of  Persons  who  are  not  liable  to  Claims. 

A  person  is  not  liable  to  a  claim,  who  sets 
up  a  vlea  of  dejwsit,  pledge,  or  usurpation 
(in  the  article  claimed),  supported  by  the 
teatimont^  of  witnesses,  unless  he  be  a  person 
of  notoriously  bad  character, — If  a  defendant 
plead  that  **  a  certain  absent  person  had  de- 
posited with  him  the  article  in  dispute,"  or 
"  had  pledged  it  to  him,"  or  that  **  he  himself 
had  usurped  it  ^  from  ^  a  particular  absent 
person,"  and  bring  witnesses  to  prove  his 
allegation,  in  that  case  no  room  for  suit  or 
contention  exists  between  him  and  the 
plaintiff ;  and  so  also,  if  he  plead  that  **  a 
certain  absent  person  had  let  tne  said  thing 
to  him  in  lease,"  and  produce  evidence  in 
proof  of  it ; — ^because  in  all  these  cases  it  is 
clearly  established  by  the  evidence  of  the 
witness(*s  of  the  defendant  that  his  tenure 
is  not  the  subject  of  contention,  since  he  is 
seised  of  the  thing  in  the  manner  of  a  trust. 
— Ibn  Shabirma  maintains  that  the  defendant 
is  not  exonerated  from  the  suit  in  conse- 
ouence  of  proving,  by  witnesses,  the  deposit, 
tne  pledge,  the  usurpation,  or  the  lease ; 
because  the  proof  of  tne  absMentee's  right  of 
property  is  impracticable,  since  there  is  no 
person  in  his  nehalf  to  appear  as  a  party 
in  the  suit;  and  the  exoneration  of  the 
defendant  from  the  suit  of  the  plaintiff 
depends  on  the  proof  of  the  absentee's  right 
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of  proiui-ly.  Our  (loclors,  on  the  other  hand, '  Buit,  for  two  roasons. — Fibst,  there  i 
iir^riK-  tlia't  the  tvi«l«nc('  \urv  adduced  hns  poshihility  that  that  per>on  may  be 
t\i<)  (»}ij«its  is  vi<w  :-  Fi  us  r,  ihtMstiihlish-  jduintitf  himM-lf.— Secondly,  if  thfv 
nicnt  tti  thi-  a)>MTiti<'s  liu-Kt  <»f  proin-rty,  hptcitifd  the jKrrtion, the  plaintiff  would  i 
0(>iit-cniiii>r  vihirli  tli'  it-  is  no  Miitor  on  his  have  had  it  in  his  power  to  have  traced] 
bihait';  and  which  cnnsKjui  iitly  cunnot  W  and  to  have  entered  a  Buit  against  him; 
prov««l : — Shonm.v,  a  ni-ulsKm  of  the  an  they  have  not  hpecified  him.heiftdepT 
elaini  of  tlic  ]>hiiiitiii';  and  as  he  is  the  '  nf  the  powc r  of  tracin^f  him;  and  if,  u: 
ininn-diate  adxnsaiy  in  tliis  eoneern,  the  sueh  cii  cum  stances  the  defendant  wen 
re]ml!>i<>n  is  e<>ns(qu<ntly  <  Mahli^hed.  The  leased  from  the  eluim,  an  injury  is  the 
plaiutiif  in  tliisinMaiiet'/th«rrfon',r*  wml'h'8  oeeasittned  to  the  plaintiff. — If,  aeain, 
a  person  enmniissittiii  d  hy  a  huhhand  to  remove  witnesses  should  say,  **  wc  know  the  fa 
his  wift> :— that  is  to  say,  if  a  jurson  amtoint  the  man  in  Question,  but  we  are  ignora 
nni»thi  r  his  agent  f«ir  tlie  n  moving  ana  eon-  his  name  and  family,*'  in  that  case  the  i 
durtii:g  of  his  wife  to  him,  and  the  wife  '  rule  obtains  (aceording  to  Mohammed) 
pnive,  liy  witnesses,  that  her  husband  had  cause  of  the  second  reason. — Accordii 
divorced  her,  in  this  case  the  testimony  of  I  Hanecfa,  on  the  contrary,  the  defends] 
thtse  witiiisses  must  be  admitted  i  merely  this  ease  is  releastd  from  the  clain 
so  far,  Imwever,  as  to  rt  strain  the  rem()val  having  proved  that  the  thing  in  out 
of  h(r  by  the  a^ent  :  but  not  with  nspect  to  came  to  nim  from  another  in  trust;  sine 
the  estaldisbnn  nt  (d  the  iir<iof  of  the  divorce  the  witnesses  know  the  countenance  o 
(as  was  iunueily  muitioiied);*  and  so  also  man  (eontiary  to  the  preceding  case), 
in  the  case  in  out  stion. — it  is  to  be  obsei vtd  defendant's  posK-ssion  ^  is  const quentl; 
that  the  di  ft  ndant.  in  this  ease,  is  not  exone- .  longer  a  suTyett  of  litigation. — In  r 
rated  tnm  the  claim  of  the  pluintiil'  upon  also,  to  what  is  urged  by  Mohammed, it 
his  bare  alU>:ati«in  of  tlu'  deposit  of  the  be  onscncd  that  either  the  plaintiff  has 
abvintic,  or  if  his  pawn,  &e.,  nor  until  he  i  himself  the  occasitn  of  the  injury  he 
produce  (vidi  nee  in  supifort  of  bis  asseition;  tains,  in  forgetting  the  defendant;  or 
D( cause  the  detnwlant  is  himself  appanntly  injury  has  been  oi'casioncd  by  the  witn 
an  adversary, t  in  cnnttni]»lation  of  his  b«  injf  '  of  the  defendoLt ;  but  not  by  the  defeo 
possessed  otthe  subject  of  the  claim  ;  and  is  himself. — (This  case  is  term  edtheMakha 
opposed  by  the  suit  of  the  plaintiti',  which  he  or  quinqual,  of  the  book  of  pleas  ;  becai 
means  to  rejicl  by  the  declaration  above  '  has  given  rise  to  live  different  opinioi 
mentioned  ;—  his  declaration,  therefore,  can-  '  here  stated.) 

not  1)0  admitttd,  unless  he  adduce  evidence  lie  U  liahte,  if  he  set  up  a  plea  of  rig\ 
in  support  of  it;  in  the  same  monner  as  propt'rty. — If  a  defendant  plead  that  he 
wheie  a  p«rson  says  to  his  creditor,  *'  I  have  purchased  the  article  in  dispute  fro 
transfeiri'd  the  deht  I  owe  yt»u  upon  anoth«T  c<'rtain  absentee,  he  is  in  that  case  a  p! 
person,"  in  which  case  his  asseition  is  not  ,  and  liable  to^  answer  to  the  claim  of 
oelieviHl  unless  supported  by  evidence. — Ibn  idaintitf ;  for  in  declaring  that  he  was  » 
Aboe  Leilee  is  of  opini«>n  that  the  defendant  of  the  thing  in  virtue  of  a  right  of  prop 
is exemi»t<d  from  the  jdca,  immediately  upon  ■  he  acknowledjfed  himself  to  be  subject  t( 
his  assertion.     The  last  reconhd  opinion  of'  suit  of  the  plaintiff. 

Aboo  Yoosaf  is  that  if  the  defendant  be  I  Or^  if  the  plaintiff  sue  him  on  a  ph 
virtuous  and  not  noted  for  fraud,  the  rule  theft^  or  umrpation^  although  he  pre 
obtains  as  above  laid  down.  If,  howc\er,  he  |  evidence  to  prove  a  trust. — If,  in  a  suit 
be  noted  for  fraud,  he  in  that  case  is  not  |  plaintiff  should  say  to  the  defendant  ' 
exonerated  from  the  claim,  even  on  pro-  ■  nave  usurped  this  thing  from  mo,"  or  *' 
dueing  evidence  in  support  of  his  allegation  ;  i  have  stolen  this  thing  from  me,'*  in  this 
for  a  frauduhnt  person  sometimes  gives  j  the  defendant  is  not  released  from  the  cl 
property  that  he  has  usurped  to  a  travelbr  |  althou^rh  he  produce  witnesses  in  proc 
(for  instance)  in  order  that  the  traveller  may   the  article  in  question  having  been  comm: 


afterwards,  in  the  presence  of  witnesses, 
resign  it  to  him  in  trust ;  and  this  he  does 
with    a    view   of   defrauding    the    original 

Sroprietor  of  his  right. — Where  the  defen- 
ant,  therefore,  is  open  to  a  suspicion  of 
such  frauds  as  those,  the  Kazeo  must  not 
accept  of  his  evidence. 

Or,  that  his  trituesses  hear  defective  testi- 
mony,—\¥  the  defendant's  witnesses  should 
say,  **  a  person  whom  we  do  not  know  did 
resign  this  article  to  him  in  trust ;"  in  that 
case  the  defendant  is  not  released  from  the 


•  Under  the  head  of  Divorce, 
t  That  is,  he  may  himself  be  rcearded  (in 
one  view)  in  the  light  of  a  plaintiff. 


to  him  by  an  absentee  in  trust;  because 
the  plaintiff  asserts  the  action  of  usuriM 
or  of  theft  against  him,  and  in  this  ref 
(and  not  because  he  is  seised  of  the  pron 
he  is  subject  to  the  plea. — It  is  difft 
where  the  plaintiff  asserts  absolutely 
right  of  property ;  because  in  that  case 
defendant  cannot  be  subjected  to  the  c 
otherwise  than  from  his  possession  of 
thing :  whence  it  is  that  an  absolute  claii 
property  in  an  article  is  not  admitted  agf 
any  except  the  actual  possessor  of  the  art 
whereas  a  plea^  for  the  act  [of  aequisii 
such  as  usurpation,  and  so  forth]  lies  agt 
any  othir  person. 

And  so  also,  if  the  plaintiff  sue  upt 
plea  of  theft,  without  specifying  the  thief,- 
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suit,  the  plaintiff  should  say  to  the 
lant,  who  is  seised  of  the  thing  in 
«,  **  this  thing  which  is  in  your  posses- 

mv  property,  and  has  been  taken  from 
r  theft  ;*  and  the  defendant  say  "  a 
1  absentee  deposited  this  thing  with 
and  bring  evidence  to  prove  his  asser- 
till  he  is  not  released  from  the  claim. — 
is  the  opinion  of  Haneefa  and  Aboo 
f ;  and  proceeds  upon  a  favourable  con- 
ion  of  tne  law.  Mohammed  holds  the 
lant,  in  this  case,  to  be  exempted  from 
eiim,  as  the  plaintiff  has  not  exhibited 
dm  of  theft  against  him,  but  against 
cnown  person ;  and  as  a  claim  of  this 

against  an  unknown  person  is  nugatory, 
tws  that  the  claim,  with  respect  to  the 
innot  stand: — nothing,  therefore,  re- 
except  a  claim  with  respect  to  the  ri^ht 
perty ;  and  as,  in  a  claim  concerning 
t  of  property,  the  suit  is  set  aside,  by 
feiidant  proving  the  article  in  dispute 
e  been  committed  to  him  in  trust,  the 

therefore  the  same  as  if  the  plaintiff 
eclared  the  thin^  to  have  been  taken 
him  by  usurpation,  without  naminsr 
urper. — The  reasoning  of  Haneefa  ana 
foosaf  is  that  the  mention  of  the  act 
es  a  plea  against  the  agent ;  and  the 
aption  is  that  the  possessor  is  the  agent, 
at  the  plaintiff,  from  motives  of  tender- 
nay  not  have  si)ecified  him,  in  order 
en  him  from  punishment.  The  case  is, 
3re,  the  same  as  if  the  plaintiff  had  said 
dave  stolen  this  thing.*  — It  is  otherwise 
the  plaintiff  charges  the  defendant  with 
ition,  for  in  this  case,  although  he  make 
arge  in  direct  terms,  still  punishment 
incurred,  notwithstanding  it  be  evident 
is  de^ign  is  to  prove  the  usurpation. 

not  if  the  plaintiff  site  him  on  a  plea 
'chase. — If  the  plaintiff  should  say  to  | 
?fendant   **I  have  bought  this  thing 
%  certain  person,"  and  the.  defendant 
"that  person  consigned  the  thing  to 

trust,"  in  this  case  the  defendant  is 
)ted  from  the  claim  without  the  neces- 
f  producing  evidence ;  because  both 
aintiff  and  the  defendant  are  agreed 
tie  thing  is,  originally,  the  property  of 
?r  man ;  and  consequently  the  tenure 
J  person  seised  of  it  is  not  a  matter 
pute  between  them. — If,  however,  the 
iff  say  that  '*  a  certain  person  had 
ited  him  an  agent  for  seisin  of  the  said 
"  and  produce  evidence  in  proof  of 
he  is  entitled  to  prosecute  his  suit 
it  the  possessor,  as  having  established, 
tnesses,  a  superior  rijorht  to  the  posses- 
f  the  article  in  question. 


CHAPTER  IV. 

EIINOS  CLAIMED  BY  TWO   PLAINTIFFS. 

he  claim  be  laid  to  a  thing  of  a  divisible 
?,  and  the  proofs  on  each  part  be  equal. 


the  thing  must  be  adjudged  equally  between 
both  claimants,  —  If  two  men  separately 
claim  the  property  of  an  article  in  the  pos- 
session of  another,  and  each  bring  evidence 
in  support  of  his  claim,  the  Kazee  must,  in 
that  case,  adjudge  the  article  to  be  the  joint 
property  of  both  in  an  equal  degree.— One 
opinion  of  Shafei,  in  this  case,  is  that,  as  the 
evidence  respectively  adduced  by  the  parties 
is  contradictory  of  each  other,  they  must 
both  be  rejected. — Another  opinion  of  his 
is  that  the  Eazee  ought  to  throw  the  die  to 
determine  to  whom  the  property  belongs. — 
His  reasoning  in  support  ot  these  opinions 
is  that  as  it  is  an  impossibility  that  two  men 
can  each  have  separately  a  complete  right  of 
property  to  one  and  the  same  thing,  it  follows 
that  the  evidence  of  one  of  the  parties  must 
be  false :  but  as  there  is  no  criterion  by 
which  the  truth  can  be  determined,  it  is 
therefore  proper  either  to  reject  both,  or  to 
have  recourse  to  the  die  ;  more  especially  as 
the  prophet  in  a  similar  case  caused  the  die 
to  be  thrown,  and  gave  judgment  accord- 
ingly. The  argumeuts  of  our  doctors  on 
this  point  are  twofold.  First,  a  tradition 
reported  by  Tameem  Bin  Tirla,  that  the 
prophet,  in  a  cause  which  was  brought  be- 
fore him  regarding  a  camel,  in  which  both 
parties  brought  evidence  in  support  of  their 
claim,  adjudged  it  to  be  the  joint  property 
of  both  (for,  with  respect  to  the  tradition 
mioted  by  Shafei,  it  alludes  to  a  decision  of 
the  prophet  in  the  infancy  of  the  Mussulman 
religion,  which  was  afterwards  disapproved 
of). — Secondly,  it  is  possible  to  reconcile 
the  evidence  ot  both  tne  parties,  by  sup- 
posing the  evidence  of  the  one  party  to 
allude  to  the  cause  of  right  of  property  in 
the  possessor,  and  that  of  the  other  to  the 
right  of  possession :  and  as,  by  this  hypo- 
thesis, the  evidence  of  each  of  the  parties  is 
reconcileable  to  truth,  it  is  therefore  incum- 
bent to  act  according  to  it  in  the  greatest 
possible  degree, — namely,  by  adjudging  each 
of  them  to  have  a  right  to  the  hSf  of  the 
propertv. 

Xf  it  be  to  a  wife^  the  right  must  be  adjudged 
according  to  her  declaration. — If  two  men, 
severally,  claim  marriage  with  one  woman, 
and  each  adduce  evidence  in  support  of  his 
claim,  the  Eazee  must  not,  in  that  case,  pass 
a  decree  upon  these  evidences ;  because,  as 
the  subject  of  dispute  does,  not  admit  of 
divided  property,  it  is  consequently  imprac- 
ticable to  adjudge  the  half  to  each.— He 
must  therefore  have  recourse  to  the  decla- 
ration of  the  wife,  and  adjudge  her  in  mar- 
riage to  that  party  whose  claim  she  verifies. 

Or  {if  the  witnesses  specify  dates)  accord^ 
ing  to  the  prior  date, — This,  however,  pro- 
ceeds upon  a  supposition  of  the  witnesses 
not  having  mentioned  any  date ;  for  if  they 
should  specify  dates  to  the  marriage,  the 
evidence  of  that  party  which  specines  the 
most  ancient  date  must  be  preferred. — If,  on 
the  other  hand,  previous  to  the  adduction  of 
evidence  by  either  party,  the  woman  should 
make  an  acknowledgment  in  favour  of  one 
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of  Ihf  plnintifTi',  hlif' ie  jiiiV'<rl  lu  b<>  till' nil'c  bctotncB,  in  that  half,  nnll  and  sd\ 
i.|  ilii-  Qikio»lnlj'>il;-lut  if  tLf-  <.tlnr  uiri- (iilii-miN-,  hu«f-vcr,  if  one  uf  tti 
jiarty  slmiild  ;i(l<  i  «Mirl>  ]i[r(liii'i'  vi  iiliiiif  titH  tliuiild  ililimuU' hlB  rt-jtctioD  of  tl 
in  Mii')"'rt  (if  1ji>  (hiiiii.  ihi'  Kiizx'  iiiuBl  priiT tt> the aclJudiMilioii  of  tht' Eazee. 
mljiul^'u  Ij.r  In  hr  ],i>  Mil.',  -.IS  tvidi'm-i'  in  tliut  i-ui«  he  would  be  entitled  to  U 
ttriiti<:ti'  tluiii  ;ii'kii<>n'l<clpiii'tit.  |  «li(Jf,  lii-conBf  his  rlaitn  ircnt  to  a  ri 

,(  tliritv  iiiljiiiliiiiiij  II  HiJ'f  !••  a  Kinijlr  tlic  nliotr  fivDi  purchsHc,  and  as  the 
chimiiiil  loiiiiiil  h,  ri'irfiil  in  fuinvr  •■/' a  his  tibtainnitnt  of  the  ithule  {name] 
tuhiuq'uiif  rlnimiiiil,  mi/im  hin  trilHntm-ii  flta  (if  the  utllix)  is  ntuoTid  by  tht 
lirnrr  a  prhirilit .;/'  -U'li  .—  \v  i.iilv  (ini-  111:111  quihhniiiit  of  the  co-plaintiff,  prior 
t-|jim  tiiiiiTiiip' will)  11  ui>n:uii,  mid  «lii- itiiiy  liitiiul  annulnient  of  anj'  pan  of  tl 
it,  uiid  hi-  piviin.i-  iiiiiiiiii'  ill  MJii|ii-rt  of  by  tLc  di-cn-c  of  the  Kuzce,  he  is 
hit  cliiiiii,  au>l.  thi-  Ku/ii'  huviiiK  iii  I'lm-  i|i>t'iitly  tntitted  tu  ihe  vholr-  of  his 
lu  <iiii  iii-i-  i'H><<  d  u  dn-n  ('  in  his  fuvour,  {AoMlupKUB  to  lliia  is  the  rthifniutiuii 
anolhi'r  jiTH-n  lliui  iijiiiiir  and  claiin  hie  )iy  cini-  of  Iwo  f^bufees,  of  hiit  ri|[ht  1 
lnaiii;i|r<'  villi  the  t-iniif  wmiidii,  in  tliisruM-  'cniiiliun,  prior  to  tbt;  dcliraiinalion 
thi-  KiiZM'  um-l  Hot  Ti-vi'TM-liisdicrti';  Im- .  KuKce  in  lavuur  of  both. — Analt>Kuiu 
raiiN'.  liu^iim  liit'U  puMid  mi  (cmid  inxiuiidii,  ti<  the  lii>t  »tul<nieiit  is  that  of  Ihe  n 
it  eaiiiiot  ufKiwiinis  Iii'  uttH-tcd  hy  a  i-ir- j  tiou  made  b^  unv  of  tvuiShufies  of  ht 
euniKtiiiiiT  ol  niuiil,  nnd  far  Vft-  \<j  one  of  Mif  pn'-cmplion  Hubwoiient  to  tha  del 
inferinr  foriT.— If,  liowcvtr,  the  wi1Dl-^H-H  the  Ka^ee  in  laTuiir  of  liuth-}* 
of  the  w  cnud  I'luiiitiil' tliould  atliKt  llit-  dale  I  lint  If  they  sjHu-ifu  and  prore  dat 
of  tbi-  iiiairiiit!!-  1«  buvt-  Win  priur  ti.  ibiit  «/«Cf  mlii-f  be  a<fjvJged  to  the  prioi 
nicmiiiii'dbvtbiwitnvsH'sof  tbelirft  pluiu- jfAniMr,— Jt  is  tube  oWrvtd  that  if. 
tin',  ibi'  ividince  bidiitrlit  liy  ibt  Mi'ond  case  in  question,  thi'  two  plninliffs 
pluintilt' niupt  in  tliut  caw?  be  iircl'trnd,  ub^fpLcily  the  dales  of  their  purcliaK.  tl 
the  error  i-f  ibr  lirst  n Itn.  tsi s  has  llitliby  ;niust  be  adjudged  in  farour  of  the 
bten  made  upiian  nl. — 1  hi*  law  is  the  i-anie :  jnireliBPer :  Ekcuumi  it  appears  that  1 
in  a  cuH'ikhirt-  a  liusbnnd  and  vife  lit  Jii).>,(BtubIi)-]iid  his  riitht  at  a  time  irlun  1 
toffi'ther, and  their inumuin'  In inft nctiTiuuK, ;  no  uppontnt ;  and  on  this  account  the 
auutbt'f  persHiti  ehiiniH  nuirriace  «itli  the  quint  rluim  of  the  other  ta  invalid. — 
wnnian,  and  brinic><  ividiDee  in  ^npiiort  ut  of  the  parties  should  mention  a  dali 
his  pli  a  ;  tor  in  this  mi-e  bin  evidinie  in  nut  '  not  Ibe  other,  the  sale  must  in  that  e 
admitted  unless  it  pruve  n  mniriape  priur  to  ndjuil)[rd  in  favour  of  the  one  who  s| 
that  ol'  thu  hublnind  with  whum  thu  wife  the  dutei  heeause  he  dearly  ebtaHitt 
then  lives.  elnini  at  a  particular  tiuie ;  nnd  as  iht 

Ttra  cliihiinnh  tu  n  thnr,  on  a  uira  o/. lines  not  spicify  any  period,  it  bf-roa 
frarchtisr,  ii/ioii  Aw  hini/  ailjiiiliied  lilvirii  ^i-oustijuenti',  dunbtfiil  whethtr  he  pun 
rti'Hi.  an-  mri-rafli/ al  lilr. rtu  In  'pay  half  fhr  ,  it  priir  or  nostirior  to  the  partieulu 
prke.ur  to  rrlinqyii-ii  Ihi- liiiiijui"- — U"  two  niititioiied  by  the  other;  and  the 
men  si-verolly  elaim  n  lielit  of  pniieily  in  a  (hi^euuw  of  this  doubt)  cannot  pass  a  1 
slavo  in  the  iKmseshii'n  of  another  <UH  it  each  .  m  bis  favour.— If  neilbir  of  the  1 
were  tu  aMurt  that  he  hud  jiuieliatud  him  \  s|H'eily  a  date,  and  one  of  them  he  in  f 
fivRilhat  otli(-r),aiid  tui'hbnnfrcvidtiii-ein  "ion  ol  the  thinit,  the  cluim  of  the  pot 
nip]icirt  of  his  elaim,  in  tbiit  ease  (as  thc.is  pnferable;  bt-rauee  it  is  probable  th 

Kii7ie  must  ailjudKe  him  to  W  the  Joint  pro-   riKot  r'  " — -  -"  -'-     "    - 

perty  of  both),  th.v  iin-  K-verallv  at  libiTly   "'—■'■• 
'  ■       to  take  the  hnlf  of  the  si:  '    ' 


c  must  ailjudKe  him  to  lie  the  joint  pro-  riKht  of  posheBsion  n  ae  derived  from 
''-"■'-  -  "  -  '■'  -  puri-bftse:  and  aleo.  because  both  of 
I'luiniB  b<  inK  estaMiBhi'd  in  iin  t  qual  di 
the  posWBsiiin,  whith  is  undisjiuli-d,  e 
be  all'i'cti-d  by  a  niuttir  of  doubt,  lie 
ruin  obtains  when  one  of  the  plaint 
seiBfd  u[  the  thirp,  and  the  witnesi 
the  other  K|ietify  thu  date  of  his  pnrchi 
Itiit  il  is  to  be  obsened  that  if  the  witi 
should  expnssly  attest  his  purehase  to 
been  prior  to  that  of  the  purehase  o 
IHiKtfssor,  the  sale  must  in  this  c-aac  h 
judpi-d  in  bis  fuTour  ;  as  a  certain  know 
-■■---'  - pnrcliote eBtublishiiB a  positiv«i 

1  poscL-BSion  eEtablishes  only  ai 

pliiJ  rijtht. 

niirre  one  party  pitnds  piirehate  an 

other  gin    anil  seisin    {wilhont    jii™ 

,„v  ^.,...E,-   dates),  (he  article  miiit  be  aitjudged  t 

if  the  par-    purrhaKir.—lv  two  men  elaim  a  parti 

__.  __, ._._     .inuHt  take    "^ '"="■•  ™<^  '"  "ftue  of  purehase,  iin< 

the  whole,  b.'enu»i'  that  half  nas  ailjudgL-d 

to  the  other  in  conai  queiico  of  eyidencu  he       •  This  is  fully  explained  nnder  the  aj 
produced,  and  on  his  rejecting  it  the  sole '  Sbafl^. 


half  of  the  prieeor  ri'liniiuish  the  barpain.— 
Tlic  ca!H'  is  tbonfore  tbu  same  as  nhrri'  two 
unmithorized  pi  r^ons  si-ll  the  hanie  article 
beliinirinjr  to  a  third  iH'rtKin  to  twodiU'eicnt 
men,  and  the  proprietor  conlinns  both  sales, 
in  which  case  <'ai-h  iiiirchascr  is  at  libeitv 
either  tu  take  the  half  of  the  arliele  for  haff 
the  stipulated  priee,  or  to  reject  the  sale 
entirely  and  receive  liaek  his  money;  lie- 
cause,  as  he  had  before  asveuted  to  the 
barttain,  on  the  supposition  of  its  estendini; 
to  tht  whole  of  tbe  article,  it  cannot  be 
inferred  that  he  asBented  to  the  partial 
barjniin  ;  I'.c  is  therefore  at  liberty  either  to 
accept  or  reject  it  as  he  pleates.  If,  how- 
'n  the  case  in  question,  after  the  Kazee 
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other  in  yirtue  of  j^ift  and  seisin,  and  each 
produce  evidence  in  support  of  liis  claim, 
without,  however,  mentioning  dates,  in  this 
case  the  evidence  to  the  purchase  must  he 
mdmitted  in  preference ;  hecause  purchase  is 
■tronger  in  its  nature  than  gilt,  as  it  involves 
a  mutual  exchange;  and  also,  hecause  pur- 
chase is  in  itself  a  cause  of  a  right  of  pro- 
perty ;  whereas  the  right  of  pioperty  in  a 
gift  rests  upon  the  acceptance. — If  the  claim 
of  the  one  he  founded  upon  purchase,  and 
tbat  of  the  other  upon  charity  and  seisin, 
and  all  the  other  circumstances  he  the  same 
as  ahove  stated,  the  Fame  rule  holds,  he- 
cause  of  the  reasons  aforesaid.  If,  however, 
the  claim  of  one  he  founded  upon  gift  and 
■eitin,  and  that  of  the  other  upon  charity 
and  seisin,  the  Eazee  must  in  this  case 
decree  the  thing  to  he  in  an  equal  degree 
tlie  joint  property  of  hoth ;  seeing  that  their 
claims  are  equal,  and  that  neither  has  a 
preference  over  the  other. 

Objictio*. — A  preference  ought  to  he 
giren  to  the  claim  of  charity  over  that  of 
gift ;  hecause  a  gilt  is  not  hinding,  since  the 
I^Ter  may  retract  the  gitt ;  whereas  charity 
la  binding,  and  cannot  he  retracted. 

Beply.— No  preference  is  given  excepting 

for  some  effect  immediately  operating  :  and 

the  legality  of  retracting  a  gift,  and  the 

illegality  of  retracting  charity,  relate  to  the 

fature;  but  at  the  moment  tney  are  on  a 

foot  of  equality.— It  is  to  be  observed  that 

this  doctrine  of  the  equality  of  claims  of  gift 

and  of  charity,  and  of  the  necessity  for 

decreeing  jointly  to  both,  is  when  the  thin^ 

In  question  is  capable  of  division.    But  if 

the  thing  be  incapable  of  division,  there  is 

a  difference  of  opiniun ;   some  maintaining 

that  the  law  in  this  case  is  the  same;  and 

others  maintaining  that  the  law  in  this  case 

is  different,  as  it  induces  a  gift  with  respect 

to  indefinite  property,  which  is  unlawlul. 

A  claimant  on  a  plea  of  purchase ^  and  a 
claimant  on  a  plea  of  marriage^  are  upon  an 
equal  footing. — If  two  persons  lay  claim  to 
the  same  thing,  one  of  them  in  virtue  of 
purchase,  and  the  other  (being  a  woman)  in 
▼irtue  of  the  possessor's  having  married 
her,  and  having  settled  that  aiticle  as  her 
dower, — in  this  ease  both  plaintilis  are  upon 
an  equal  footing ;  because  the  claim  of  each 
in  point  of  strength  is  equal,  since  a  con- 
tract of  purchase,  and  of  marriage,  are  both 
contracts  of  exchange,  and  both  equally 
occasion  a  right  of  property.— This  is  accora- 
ing  to  Haneefa  and  Aboo  Yoosaf.  Moham- 
ntd  maintains  that  the  plea  ot  purchase  is 
to  be  preferred,  and  that  the  husband  must 
be  made  re  sponsible  to  the  woman  lor  the 
Talue  of  the  article  in  dispute ;  as  by  this 
means  a  preference  is  given  to  the  plea  of 
purchase,  whilst  at  the  same  time  the  claims 
of  both  are  attended  to, 

A  plea  ofpatcnage  and  seisin  is  preferable 
to  a  plea  of  gift  and  seisin, — If  one  of  two 
plaintiffs  plead  pawnage  and  seisin,  and  the 
other  plead  gift  and  seisin,  and  each  pro- 
duce evidence  in  support  of  his  plea,  in  this 


case  the  plea  of  pawnage  must  be  preferred. 
-yU'his  proceeds  upon  a  favourable  construc- 
tion.—Analogy  would  suggest  that  the  plea 
of  gift  ought  to  be  preferred,  because  gifts 
occasion  a  right  of  property,  whereas  pawn- 
age  does  not.— 1  he  reason  for  a  more  favour- 
able construction  in  this  instance  is  that 
seisin  in  virtue  of  pawnage  occasions  respon- 
sibility, which  is  not  the  case  with  respect 
to  seisin  in  consequence  of  gift;  and  a 
contract  which  occasions  responsibility  is 
stronger  than  one  which  does  not  occasion 
it. — It  is  difierent  where  the  gift  is  made  in 
exchange  for  some  other  thing;  hecause 
such  a  gift  is  ultimately  a  sale ;  and  sale  is 
stronger  than  pawnage. 

2wo  claims,  equally  supported,  must  he 
determined  by  the  priority  of  date, — If  two 
men  claim  an  absolute  right  of  property  in 
the  same  article,  which  is  in  the  i)ossession 
of  a  third  person,  and  each  mention  the  date 
of  commencement  of  his  right,  it  must  in 
that  case  be  adjudgtd  in  favour  of  him  who 
pleads  the  oldest  date  ; — because  havinjf 
established  his  prior  right  of  property,  it 
follows  that  no  other  can  afterwards  obtain 
that  but  from  him  ;  and  the  other  plaintiff, 
in  this  instance,  has  not  obtained  tne  right 
of  property  from  him. 

Two  pleas  of  purchase,  preferred  aaainst 
one  person,  must  also  be  determined  by  the 
oldest  elate, — If  two  men  prefer  a  daim  of 
purchase  against  another  who  is  not  the 
possessor  of  the  article  in  dispute,  and  each 
Dring  evidence  of  his  purchase,  specifying 
different  dates,  the  person  who  proves  the 
prior  date  must  be  preferred,  as  he  proves  his 
right  at  a  period  when  he  had  no  opponent. 

If,  against  two  different  persons,  the 
article  is  adjudged  equally  between  both 
claimants, — If  two  claimants  prefer  an 
allegation  of  purchase,  the  one  biinging 
evidence  in  proof  of  his  having  bought  the 
article  in  dispute  from  Zeyd,  and  the  other 
bringing  evidence  in  proof  of  his  having 
bought  it  from  Omar,  and  the  witnesses  of 
each  specify  the  dates  of  these  purchases,  in 
this  case  both  plaintiffs  are  on  a  footing  of 
equality,  as  each  of  them  has  established  the 
right  of  property  of  his  respective  seller, 
and  hence  the  case  is  the  same  as  if  the  two 
sellers  were  thtmselves  present  and  claimed 
their  respective  rights.  —  Each  plaintiff, 
therefore,  is  at  liberty  to  take  the  half  of 
the  thing  at  half  of  the  price,  or  to  relinquish 
his  purchase  entirely,  for  the  reason  before 
explained.  If  the  witnesses  of  one  of  the 
parties  specify  a  determinate  time  of  pay- 
ment, and  not  the  witnesses  of  the  other, 
still  the  Kazee  must  adjudg^  one  half  to 
each  ;  because  a  knowledge  of  the  len^h  of 
credit  does  not  imply  priority  in  point  of 
purchase ; — nay,  it  is  even  probable  that  the 
other's  light  of  property  may  have  been  of 
prior  date,  as  the  case  supposes  two  different 
sellers. — (It  is  otherwise  where  there  is  only 
one  seller,  as  in  that  case  both  parties  are 
agreed  in  the  derivation  of  their  rieht  of 
property  from  one  and  the  same  seller.) 
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4„  CI.ATMS.  IToi. 

I'lilt-i  -ue  '■>•'■!  •i-lii-n<  eri'hHet  In  a  dale,  tnnst  be  preferred  (and  tUs,  Kccordii 
ii-'i'  >i  ''  ,'ii"-'  '"  •fljii'lii'-l  1 1  him. — If,  on  th'.'  one-  tradirioc,  is  also  the  opinion  of  Hane 
iitliiT  !i.i!i'l.  u!i'-  ut'iUi'iilaintLtl's  ymtv  -.i  dalv    lii'C.iuse  the  rijfht  of  property  of  the  cltii 

lit   jiir  lii»  .   :i:i'l   ""'    ill"  'j!li'r,   a   il-'i-r if  known  AaXn  is  established  in  the 

]n:i  '  l<"  pi-'-"  '\  ill  f.iV'iur  of  tlii-  cluiiii'int    whereas  that  of  the  other,  in  conteqaeii 

wl, |:i'r  1,1' piir<'b:i<- ii  aHvrtitni'il,  iitil''>M    his  I'viili^an'  not  moDtiouine   any  dit 

till'  i>iivi'1i:iS''  of  ill"  iith"r  cm  hv  praVT"!  to   mily  cstabhshii-d   in   the  present ;  and 
)i:lv''  iif"''.  I'-'l  lit-i.  past  has  precedence  of  the  pres:'nt;— ij 

117'-  !■•  I':".-  •  'i'''"i""'<  /I'f-ii/  II  i!:ihl  in  a  s.imc  luanner  aa  wh^rc  one  of  tiro  Am 
Ihi-il  "■.■!■  •iff  I  fr-in  ''•■•ir  •litliri'it  ih-riim,  from  purchase  pruVi-s  the  date  of  hia 
II,.  ■';i:-'.  :>ii'li"'l'l- ■''•'■„:i,illf  III  ill -i-il/-ili.  diin.',  anil  the  othtr  docn  not ;  in  whicl 
— Ir  ou' jiliiiii'itf  I'l'iiiii  a  liL'lit  l-i  an  artivlt'  the  tvidtnce  of  the  former  is  prefciv 
fr-iiii  lii^  li.iviii',' jiuvi'lia-.d  it  fri>in /<'j-d,— .i  The  ri-nsoninR  of  Hanecfa  and  Mohu 
si-i''irii|.  lr>]ii  !\  irill  <•(  il  t'l  hitn  hy  Omar,— ;i  it  that  the  evidence  add ui-ed  by  the  pot) 
thiril.  tr  >in  iiili'  ritaii"'-  I'roin  hi-*  falh'T,— und  ol*  an  article  in  dispute;  is  admitted  on 
a  |..iirtli,  Ir.iiii  il-  liaviu.-  Ii- i-n  h.-*towi-il  il  t<nds  to  n-puUion  ;— but.  in  the  m 
mi.m  iii'ii  in  Hiiri'v  lpy  a  pirtii'uhir  piT">n,  iiii-stinn,  no  property  of  repulsion  eiiit 
—aii'l  I  i''h  I'l  111''  l"Mr  I'liiiiiiants  addiii-'-  riiist:- it  is  in  tins  instance  donbtful  wb 
t'vili  111'  in  ~uii:>oi't  r^riii- rlaim,  in  this  i-aii;  tlie  plaiutiff  may  have  derived  bis 
til-'  K  1/ '•'  mu~'.  ailjii']^'-'  til-'  ar;i'-l-'  aTiinn;  in  th^  article  from  the  posseMor  or 
ih'Mi.  i'l  i'-iii'  "|iiil  I'-t-:  li.i'iu-"  ca-'h  »f  Mnce  it  is  possible  that  if  the  plaii 
tli'-iii  i.l-a'ls  Li-  li.-ht.  a-  (h-iiv.d  fr.ini  a  tritnesHis  were  to  mention  a  datf, 
ditfri'tit  p'  rwm.  mil  tli"  i-:i»i'  J*  th'ri-f-i'u  date  miitlit  prove  to  be  prior :— the  eri 
till'  Hiiiiii-  at  it  th"-i'  r»iir  dilf'nnt  pfRuins  iiddaotd  by  the  phiinUlF  ia  therefon 
ki'l  th-ni-'lv.-i  ;ip|>'  nr- 'I  in  roiirt.  and  eiich  ferred. 

pfivi-tl  III*  alK  'liiti'  riLrhl  n(  ]>n>p  'rty.  And  the  ><ime,  irhere  the  tubjrct  ii 
Thr  rriilriiiv  111' fhr  ifi^nMibtr  mi'il  hf  prr-' pule  ii  immiireablt  property, — A  HI 
frrfiill'i  thill  lit' f hi-  iiliiiHtifi',  ickcii-  it  prorr*  di<>ai;n.-enicnt  subsists  with  respect 
'<i  pi-i-ir  <Mi- iijf  fiijhl . — Irapbiniiff  addiu'-'  contested  hiiui>c  in  the  posseMion  a 
pvi'li'iii-i-  t->  pniw  hi- rl.'ht  of  priip-'Hy  in  n  iiUinli&s  :  for,  accordinj;  to  Hanee^ 
thiii^  froin  a  pariimlar  lu'rinj,  and  tliu  Mohammed,  the  bnu^«e  must  be  left  itt 
jH>-~  s-uir  oi  till.'  thill?  aildiii'i;  <'vld'  u<-v  to  poH-ieiii-ion.  as  before,  and  no  regard  vhi 
priive  his  ri',-ht  I'mh  a  prior  pirixl,  Ihr  !  paid  to  the  evidence  on  either  part;  wb 
t'Viil'  iii'i-  of  thi'  TMi--<>'<.'Uir  nni-t  Iv  p^'^I.■^^•d.  |aecurdiiif;  to  Aboo  Ti>0:iaf,  a  deoree  mi 
— Tlii-i  is  Hei'Dnlinn  ti)  Ibn'-rfa  and  AIbw  [passed  in  favour  of  him  who  prorei  t 
Yoiwaf.—  It  ajipi'arx  aliw  (froM  one  tradirion)  j  — SupjmMnif,  howc-ver,  the  house  to  be 
til  )<•!  tlitMipiiiti>iiiirMidi'imini.-d. — Act-'inlini.',  i  po-stssion  uf  a  third  person,  and  oil  Uu 
hoM-'-viT,  tu  :iniitlu-r  iriidition,  ^lohatnuKil  i  i-irciinistancHi  to  be  the  same,  in  thai 
is  of  iipi:iii>n  tlint  the  i-\  idmee  (if  Ihi'  p<)it-  ,  necordini;  to  Hanecfa,  both  the  claimai 
lu-siMiroiiichtnol  to  1h< pn-fonvd  (and  this  is  ,  upon  tin  ei)ual  fiiuVing;  whereas,  acc< 
the  !u-ntiia<.'Ut  he  ndopti'il  and  actvd  upi>u^ ; :  to  Ahoo  Yoosaf,  the  evidence  on  the  | 
iH'caiise,  ;h  cai-h  party  jiMdaced  cvidi'iii-e  in  I  him  who  proves  the  date  must  be  prel 
nupiiijit  of  hi-  alKUiliile  rijiht  oC  propi'ily,  I  —Mohammed,  on  the  other  hnnd,  i 
wilfioiit  explaining  tin-  ciiiise  of  thai  ri'jht,  i  ibiil  the  evidence  on  the  part  of  nil 
it  fiilloW*  that,  a  pvi'ii'ify  or  postcrinrily  of  |  dots  not  show  any  date  roust  be  pref 
date  is  in  Ihlii  inHtaueu  immaterial. — The  liecause  he  claims  a  prior  rii^bt  of^pru 
rr'niiiiiiii^  of  IIuui-«'l'a  and  Aboi)  Ycnnf  is  \  on  Iht^  );round  that  nhen  a  pcnun 
whewviT  ft  jH-r-on  prnvus  his  right  nf  pruptrfy  in  an  absolute  manner,  i 
— •—  •-  ~  '1 ■  ■■'  a.  particular  period,    ■' •■■■'■■     — ■'     -  -'-'->-• 


i.f  nii.ith.r  in  that 


lion,  the  jikinlitFlms  nut  )>li'.ided  the  deriva- 
tion of  hi«  rifflit  of  propi'rly  from  the  inw- 
iM.S''(iri  and  then'fore  tlic  evidence  of  the 
pow'K'Mor  in  pn-ferrril. 

Th,-  rriili-HCr  <m  ihf  «.>rt  -f  Ihr  philnhff  !i 
pri-feri-cd,  irliire  the  r'uiin  in  laid  iibni/liitr/j/. 
— Ir  ft  plaintilf  a::d  ihissewor,  respect ivtly, 
lirinK  evidence  In  pnivu  eneh  his  rijtht  of 
pniiMrrly,  in  nn  absolute  nianucr  (that 
witliout  explainini  th..-  instmm.mt  or  ca  _ 
of  it),  and  tni'  witnessi'sof  oneof  tbo  parties 
deiilaru  the  dale  of  lii«  rlsht,  and  not  theio 
of  till' other,  intliis  case  (aPCordirR  to  tianeefa 
and  Mohammed)  the  eviihni''.- of  the  phiiiiliff 
must  be  prefiTM'd.— AIuki  Voosat  iillejres  that 
tlio  evidence  of  tli<;  claimant  of  known  date 


date;  ob  holds     _   .. 

cif  acquisition  hy  labimr, — TIio  nrgnn 
AImm  Voosaf  is  that  the  mention  of 
is  a  certain  corroborfttioii  of  the  elai: 
riKhtof  property  ol  that  time  ;  when 
oiriihsiun  of  a  date  admits  of  two  eoi 
tioun,  fts  it  leaves  it  doubtful  whetb 
ri^ht  of  the  other  hod  existed  prior  i 
terior  to  that  period ;  and  as  certai 
always  a  cause  of  prefertnce,  he  who 
dence  goes  to  establish  a  date  is  tb< 
preferred ; — in  the  same  manner  ns 
two  iierrons  claim  the  pQrchose  uf  th 
thinif,  and  one  of  them  speciftcs  tho  di 
not  the  other. — The  nrfiumcnt  of  II 
is  that  the  dale  mentioned  by  the 
claimant  bears  the  constructioa  eit 
priority  or  {loiiterioTity,  in  the  same  n 
as  the  claim  of  the  otner,  which  U  ah 
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kIso  bean  two  oonstmotions :  the  claims  of  i 
both  are,  therefore,  on  a  footiag  of  equality. 
iCt  is  otherwise  in  the  oase  of  two  purchasers, 
vbere  one  epecifiea  the  data,  and  not  the 
oUur;  beeaoBe  purehaao  being  a  supervenient 
mrCttmstance,  is  therefore,  when  doubtful, 
referred  to  the  nearest  period ;  and  hence, 
in  that  case,  the  reason  for  prefeniug  Uie 
known  date. 

Case  ef  elaimi  to  attimah,  founded  upon 
gmteration. — If  a  ^lointilf  and  possesaor 
■hould  both  bring  evidence  to  prove  a  gene- 
lation,  as  if  each  should  bring  eTideuc«  to 
pntre  that  "  such  a  camel  (for  instance^  is 
nw  offspring  of  a  particular  camel,  which 
liad  brought  it  forth  whilst  in  his  posacs- 
iioii," — in  this  case  the  claim  of  the  posacs' 
Mr  must  be  preferred ;  because,  as  the  eyi- 
denee  is  adduced  upon  a  point  which  derives 
no  additioDal  proof  from  actual  possession, 
tt  follows  that  the  plaintiff  and  the  poases- 
■or  ore  both  upon  a  perfect  equality  with 
napect  to  plea  and  evidence  i  and  the  cvi- 
dmce  on  the  port  of  the  possesBor  afterwards 
■oqnires  a  au^riority  from  the  circumetanoe 
of  nis  possession  :  the  Kazee  must  therefore 
a^jndge  the  camel  to  him. — This  is  approved. 

—  leesa  Ibn  Ayam,  however,  has  asserted 
tlie  contrary  :  for  he  maintains  that  as  both 
•ridences  arc  in  opposition  to  each  other, 
flwy  must  both  be  rejected,  and  the  camel 
left,  aa  it  was,  in  the  hands  of  the  possessor ; 
bat  that  it  ought  not  to  be  decreed  to  him 
by  the  Kazee. 

If,  in  a  suit  respecting  a  horse,  the  plain- 
tiff assert  that  he  had  purchased  it  from 
Zoyd,  and  that  it  was  the  offspring  of  a 
hone  of  Zeyd,  and  the  possessor  assert  that 
be  had  bought  it  from  Omnr,  and  that  it  was 
the  offspring  of  n  liorao  of  Omar's,  and  each 
bring  evidence  in  proof  of  the  horse  having 
been  produced  from  a  dam  in  Iho  possession 
of  the  seller,  it  is  the  same  aa  if  each  had 
addnoed  evidence  in  proof  of  the  horse 
having  been  produced  in  his  own  possession. 
If,  on  the  other  hand,  one  of  the  parties 
bring  evidence  in  proof  of  his  right  of  pro- 
perty, and  the  other  in  proof  of  the  controry, 
in  this  cose  the  claim  of  the  party  proving 
the  generation  of  the  horse  is  preferred, 
■whether  he  be  the  possessor  or  not ;  because, 
ma  the  evidence  adduced  by   him   ftoes  to 

Sirove  his  right  of  property  ab  initio,  it 
ollows  that  the  right  cannot  afterwards 
exist  in  another,  nnless  by  a  derivation  of  it 
from  him.— In  the  same  manner  also,  if, 
where  neither  of  the  parties  is  possessed  of 
the  horse,  one  prove  (hat  it  was  produced  in 
bis  possession,  .ind  the  other  prove  his  right 
of  property,  a  decree  must  pass  in  favour  of 
him  who  proves  the  generation  of  the  horse. 

—  It  is  to  be  observed  that  if  (he  Kazee  pass 
n  decree  in  favour  ol'  the  person  who  proves- 
the  production  of  the  horse  from  one  in  hit 
posMSsion,  and  another  person  then  prove, 
by  evidence,  the  generation  of  it  to  have 
been  from  hia  property,  the  Kazee  must,  in 
that  case,  pass  a  decree  in  favour  of  that 
third  person,  unless  the  posseuor  again  pro- 
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duce  evidence  in  proof  of  the  generation,  in 
opposition  to  that  person. 

Or  to  any  other  property  founded  upon  a 
cause  of  right  equivalent  lo  generation.— "SRt 
same  rule  holds  with  respect  to  materials  for 
making  cloth,  where  they  have  undergone 
only  one  operation  (such  aa  spinning,  for 
instance). — Thus,  if  a  plaintiff  and  a  pos- 
sessor, respectively,  assert  that  "  the  yam 
in  diapu(«  is  hia  property,  and  he  has  sptin 
it  himself,''  and  each  bring  evidence  in 
support  of  his  claim,  in  that  case  the  Kazee 
must  pass  a  decree  in  favour  of  the  posses- 
sor, in  the  same  manner  as  in  a  ease  of 
claim  founded  upon  generation  :  and  the 
same  of  every  cause  relating  to  property 
which  is  simple  and  not  complicated,  anoh, 
for  instance,  as  the  extracting  of  miUc  from 
an  animal,  the  making  of  cheese,  or  of  felts, 
the  sheering  of  wool,  and  the  like. — If,  on 
the  other  hand,  the  cause  of  right  of  pro- 
perty be  of  a  compUcatcd  nature,  such  oa 
the  wearing  of  cloth,  the  planting  of  trees, 
or  the  sowing  of  wheat,  and  a  dispute  arise 
between  a  plaintiff  and  possessor  of  any  of 
these  articles,  the  Eazee  must  pass  a,  decree 
in  favour  of  the  plaintiff,  and  not  of  the 
possessor,— and  so  also,  if  a  plaintiff  and 
possessor,  respectively,  adduce  evidence  in 
proof  of  his  absolute  right  of  property, 
without  explaining  the  cause.— If  the  cause 
be  doubtfiil  (that  is,  if  it  be  unknown 
whether  complicated  or  simple),  recourse 
must  be  had  to  skiKul  persons  ;  and  if  it 
appear  doubtful  to  them  also,  the  Eozea 
must  in  that  case  decree  in  favour  of  that 
plaintiff  who  is  not  the  possessor  ;  because 
the  original  principle  is  to  pass  the  decree  in 
conformity  with  the  evidence  adduced  by 
tho  plaintiff;  and  although  an  exception  be 
established  in  cases  of  claim  founded  upon 
generation  (because  of  a  tradition  of  tho 
prophet,  who,  upon  a  certain  occasion,  de- 
cided, in  such  a  case,  in  favour  of  the  posses- 
sor), still,  in  a  case  where  the  cause  is  doubt' 
f  ul,  and  where  of  course  it  cannot  be  ascer- 
tained whether  the  article  is  comprehended 
within  the  exception,  recourse  must  be  had 
to  the  original  principle  of  the  law. 

The  pouesKor  if  an  article,  proving  hit 
having  purchased  it  from  the  claimant,  iett 
aside  hi!  plea. — If  a  plaintiff  produce  evi- 
dence in  auppoit  of  his  absolute  right  of 
Eroperty  in  an  article,  and  the  possessor 
ring  evidence  to  prove  his  having  pur- 
chased the  article  trom  the  plaintiff,  the 
evidence  of  the  possessor  must  he  preferred; 
b<.'causc,  although  the  plaintiff  plead  that 
his  right  of  propirty  was  of  prior  date,  yet 
the  possessor  appears  to  have  afterwards 
purchased  the  arliclo  from  him  (which  is  in 
no  respect  repugnant  thereto),  and  hence  the 
cose  is  the  same  as  if  the  possessor  were  first 
to  acknowledge  that  the  article  had  formerly 
belonged  to  the  plaintiff,  and  then  to  assert 
that  he  bad  purchased  it  from  him. 

If  each  party  prove  a  pvrchate  froi     "  " 

I —  r.-.'<l_..«  ^ — '^ting  a  date)  no  i 

k  plaintiff  bring  t 
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i|.'iii-i'  tu  viMVt'liit  imruliusi;  or  the  nrtiok-  ia  j  ground;  unce,  even accordiagta Mohan 
di-']>iili'  fn>in  thi-  ixux'Simr,  and  the  possessor,  '  a  cnnformitj;  to  the  evidence  of  both  i 
iiTi  111''  iit|j<  r  h.tnil,  lirintr  I'vidcnct  in  proiii  practicable  in  this  iattaiice ;  beemn>« 
i>t  lii>  \\:i\  iiitr  i>iiH-liuxil  it  frmu  the  plaiiitilf,  ihe  s.ilrs  are  valid,  as  beioK  both  made 
mill  111  nil. T  ixrty  xiHiiiy  the  datv  iil'  his  seisin:  moreover,  no  date  ia  speeifiiid 
]iiir.'lri-i'.  in  tbis'i-u-i-  tliv  ('Viili'niv  »r  bulh  .doi'Sanr  arirument  of  a  dute  exist  hj< 
i'A\-  1"  lli>'  irnxiliil,  miil  tlif  thini;  in  disiinle  ,  a  prcftrenee  miichtbi'  ^liTea  to  the  one 
U  l<'lt  in  tlir  haii'U  1.1'  thL'  pin.■<•■^sl>^.— The  rather  than  to  the  other ;  ther  are  thif 
rmiii-ili-riif  th<'  ]|>-<liiyu  hIiwtvl'r  that  thi^t  is  of  eiiiial  force,  and  no  superiorilyiaaa 
a(-<'"rilin>r  to  llLini-<'fii  und  .Vbi)<>  YiH>s.tf :  but  to  the  one  over  the  other;  and  the  <m 
that  MuhSHiinrd  ha*  siiid  that  the  Knzee  of  both  parlie*  con»equfntly  is  acconn 
niifr  :iiliiiit  till'  I'lldciifo  iif  hiith,  and  that  do  force.— It  is  othtrwise  la  the  piw 
thi'ii  Ihi'  thiiiu  i^H'S  In  Ihi'  jiluintit)';  ht-cauie  'case,  bii^auiie,  as  no  mention  ia  there 
B  C'lti'iiniiily  t'l  ihi- I'viilincc  lit' hoth  is prac-  of  the  sfioin  of  either  party,  a  conft 
tiiMUli-,  ^iIi<'l.'  it  it  )ii>-'Ki1ilu  that  the  posic-s-  to  thn  evidence  of  both  is  practicable, : 
Bur  lUiiy  have  pun-lia-cd  the  thiiiR  from  the  .  bf<'n  already  explained, 
plaiutiir,  and  havinv  then  riivivid  possrs- |  In  diiputet  concerning  land,  a  dtcm 
Kinn  i>(  it,  ranv  haV(>  nfti-rwards  sold  it  to  ;  6r  patted  in  facour  of  the  iaat  punhi 
hint  iitniiii. —  IhiH  construction  nii|;ht  there-  J  If  the  thiot*  in  dispute  be  land,  ai 
fun-  til  Ik-  Hiliiptfd :  mare  (■spctriallj  as  seinin  '  witnesses  of  both  parties  specify  the  d 
implii-ii  ihut  the  posKtsiior  inunt  have  made  i  purchase,  without  making  any  mettl 
the  llrst  pureliaiu' ;  nor  can  the  contrary, '  the  st'isin  of  either  party,  in  that  CMe, 
indei'd,  )h>  sii])»iisi'd,  because  (arxonlini;  to ,  the  date  of  the  plaintifTa  purchase  pi 
Uohaininiih  a  tliinK  cunnot  he  sold  prcvioiiH  .  that  of  the  ponsessor,  tbeKazee  (ac6 
to  tin-  Bi-Hi  r*«  p-iBws,siim  of  it,  although  it  |  to  Haneefa  and  Abuo  Toosaf )  must 
be  lanil.— The  n^asoiiing  of  Ilaneufa  andidi'cree  in  favour  of  the  poasesaor;  u 
Aboo  ViKivaf  is  that  eaeh  of  the  parties,  in  dispute  ii>  settled  ss  if  the  plaintiff  hi 
pli-ailinK  a  piiri'liaie  fnim  the  other,  virtually  |  purchased  tlie  land,  and  then  sold  it 
ninki-s  an  acknowli'ii(finent  of  the  right  of;posnessor  previoiis_  to  bis  own  seiiia 
pniiicrty  in  Ihe  other;  and  as,  where  each  I  which  in  their  opinion  is  lavful.  U 
party  mnkea  an  iiekiu>wli.>d;rnicnt  in  favour  med,  on  the  other  hand,  contends  th 
of  the  other,  the  evidence  of  hoth  must  he  Eozee  ou(cht  to  pass  a.  decrc«  in  fat 
let  aside,  neiiirding  tu  all  our  doeturii,  ki  also  I  the  plaintiff;  because,  as  (siccordin^t 
in  the  casi'  in  question. — In  ri'ply  to  the  1  the  uiile  of  land  previous  to  the  seisi 
nHMTiiiin  uf  Mohnmuii'd,  it  ix  to  hi'  observed  i  is  not  lawful,  the  land  ong-ht  neceua 
that  a  eiinfonnity  to  the  evidence  of  both  is .  rumain  with  the  ploiatiff, — If,  on  tiM 
inipraulieahle,  in  ns  much  &■*  the  cause,  I  hand,  the  witnesseB  of  both  partie 
niinii-lf ,  the  ])iirchuse,  iii  an  ohii-ct  only  as  I  evidence  also  to  the  seisin,  in  tnat  a 
far  at  it  in  neciwtary  to  prove  the  exisleiiDe  I  Kazec  must  pass  a  decree  ia  faroui 
of  the  eflect,  iianiily,  right  of  proiH'rty.—  {hMisessor,  according  to  all  our  doetoi 
Kow,  in  the  caw  in  question,  it  is  imi'rac-  cause  both  sales  are  in  such  an  is 
ticaldu  to  pass  a  decree  in  fuTour  of  the '  utiiverailly  ndmiltod  to  be  valid.  Thit 
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posscKiior's  riuht  of  propei'tj,  but  hy  pre- lever. proceds  upon  a suppoaitio 
viiiusly  ndiuilting  the  plaintilf's  right ;  and  lot'  the   pl:iintifi"B  purchase    being  p 
lieu  if  the  Kazee  were  to  yiiM  a  decree  in  j  that  of  the   possessor's  :    for    if   thi 
■  ■'■  '"  '■  •' 1   proved   hy  the  posscssiir   be   prior  t 


ir  of  the  p 


._.     .     .  .,   namely,    the    purchase,    whii^h 
would  be  vain  and  iiW'h'ss. 

jititl  ail  iihii,  if  earh  prore  pai/menl  of  the 
jjp'HT.— If,  in  the  \:>xs>!  now  undtr  cunsiilera- 
tion,  the  witnessi'S  of  eaeh  party  shuuld 
give  cvidi'uce  of  the  nnyuiint  of  the  price 
<onu  tliiiiisiiiid  dinus,  for  injjtancc).  in  tliat 
ciisi.'  (iioi'ordiuK  to  llaneel'a  and  Ahoo  Yoosaf) 
aMokiii'a.  or  mutual  liquiditlioii,  takes  place 
with  ri.'B]«'Ct  to  both  prices,  provided  the 
ptie(.'sl»-  on  an  ciiuulity  eillier  with  regard 
to  prompt  payment,  or  to  a  payment  ut  a 
liinlled  period,  because  in  this  case  the  seisin 
of  eaeh  party  induces  rcsponnibility.— If  no 
eviileuee  he  given  of  the  payment  of  the 
price,  in  this  case  also,  according  tu  Moham- 
med, a  mutual  liqiiidalion  takes  place, 
bccaiiHi-  the  price  is  due  from  each  party  (o 
the  other  respectively,  provided  the  wit- 
nesses uf  each  separately  testify  to  the  sale, 
and  also  to  the  scinin  of  the  article  sold,— 
And  here,  in  the  opiiuon  of  all  onr  doctors, 
the   evidence  of  both  parlies   foils  to   the 


proved  hy  the  plaintiB',  the  Eazee  m- 
a  decree  in  favour  of  the  plaintiff,  » 
the  witnesses  may  or  may  not  have  sf 
the  seisin  ;  and  tlie  matter  in  adiusit 
the  possessor  bad  first  purchased  the 
from  the  plaintiff,  and  having  received 
of  it,  had  atterwards  sold  it  to  the  pi 
without  having  as  yet  delivered  it  t( 
or  ns  if,  having  delivered  it,  it  had  n 
to  him  again  from  some  other  cauae. 

The  production  of  any  number  of  tei 
ah'ire.  the  latcfid  number  nuikut  no  dffi 
Kith  renpect  to  the  decree, — Ip  one 
pi  ainti  It's  produce  two, and  the  otherpl 
produce  four  witnesses,  still  they  are 
equal  footing  i  because,  as  the  testim 
each  two  of  the  four  witnessea  ia  a  eo) 
cause,  or  KTOund  of  decision,  it  folio* 
the  evidence  of  four  witnesses  an 
merely  to  two  causes ;  and  a  multipli 
causes  is  no  argument  of  superiority,  % 
is  in  the  strength  of  a  cause,  and  not 
numbiir,  that  a  superiority  lies. 
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Case  of  a  claim  made  by  tao  persona  to  a 
hoUM:  inhere  one  claims  the  half  onrf  the 
other  the  ichole. — If  a  house  in  pofciiessioii  of 
■ny  ptrfon  be  claimed  by  two  other  pereonB, 
one  of  tliem  allt^Riiie  bin  right  to  the  whole, 
•nd  the  other  to  the  half,  and  each  bring 
•vidence  in  proof  of  his  claim,  in  this  case 
the  Xazee  must  adjudge  tbree-fourths  to  the 
al>imaut  of  the  whole,  and  one-fourth  lo  the 
elaimaut  of  the  half,  aeeordicK  to  Haneefa, 
beoaose  (agreeable  to  hia  tenets)  regard 
muat  be  had  to  the  nature  of  the  dispute  ; 
ftnd  aa,  in  the  present  inblanee,  no  dispute 
■nbaiBta  with  leapect  to  one  hnlf,  that  bali 
goea  eiclusively  to  Ihe  claimant  of  the 
whole ;  but  as  there  is  a  dispute  between 
the  parties  respecting  the  other  half,  and  as 
they  are  both  upon  au  equal  footing  with 
nsard  to  the  ground  of  their  claim,  that 
buf  therefore  eoes  to  them  holh  in  equal 
woponioDS.— The  two  dihciplea  allege  that 
■he  house  must  be  divided  between  the 
daiinacts  in  three  equal  lota,  two  going  to 
the  plaiotiff  for  the  vhole,  and  one  to  the 
^aintiff  for  the  half;  bfcause,  according  to 
them,  regard  must  be  had  to  arilhmetjcal 

SroportioQ  1  in  other  words,  the  plaintifl'  for 
le  whole,  in  consideration  of  bis  cJain, 
which  is  to  the  two  baUee,  is  entitled  to  two 
lota,  and  the  plaintiff  tor  the  half,  in  consi- 
deration of  his  claim,  \vhich  is  to  one  half, 
in  entitled  to  one  lot ;  the  house,  therefore, 
is  divided  between  them  in  three  luta. — If, 
on  the  other  hand,  the  house  in  dispute  he 
in  the  possession  of  the  parties,  the  whole  of 
the  house  in  that  case  goes  to  the  claimant 
of  the  whole ;  for  he  receives  the  half  pos- 
■eaaed  by  the  claimant  of  the  half  in  conse- 
qaence  of  a  decree  of  the  Eazee  (which  de- 
cree mnst  necessarily  be  granted  him,  since 
in  being  a  claimant  for  the  whole,  he  is  a 
olaimant  for  that  half,  without  having  pos- 
•ession  of  it,  and  judgnient  must  therefore 
be  given  according  to  his  evidence) ;  and 


that  the  claim  of  the  other  pli 
only  tolhat  half  of  which  he  v 

the  other  half,  it  muat  follow  that  the  half 
of  which  he  is  in  pobsesaion  is  held  by  an 
unjust  tonure:~and  as  no  claim  subsists 
with  reFpect  to  the  half  in  the  hands  of  the 
claimant  of  the  whole,  it  consequently  re- 
mains wilh  him. — In  bhort,  the  whole  house 
remains  with  him. 

In  claims  founded  upon  generation  re- 
gard muet  be  paid  to  l/le  dale  stated  by  the 
elaimanl.—ls  two  persons  lay  claim  to  ar 
noimal,  aad  each  adduce  evidence  to  provi 
its  proouctioD,  at  the  same  time  specifying 
the  date,  in  this  case  the  animal  must  be 
adjudged  to  ibe  claimant  whose  witnesses 
specified  a  date  apparently  according  with 
the  age  of  the  animal ;  because,  as  probabi- 
lity is  an  areumcnt  in  his  favour,  he  is  there- 
fore entitled  to  a  preference.— If,  however, 
the  age  of  the  animal  be  doubtful,  and  an 
agreeuent  with  the  date  on  one  side  or  the 
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other  not  apparent,  it  must  then  be  adjudged 
in  an  equal  degree  to  both,  and  the  spei-itica- 
tion  of  dates  set  aside  :  that  is,  the  case  must 
be  considered  in  the  same  light  as  if  no  dates 
had  been  mentioned.- — if,  on  the  other  hand, 
both  the  datea  be  repugnant  to  the  apparent 
age  of  the  animal,  the  evidence  of  each  party 
is  nugatory  (and  such  also  is  repurted  from 
Uakim),  because  the  falsity  of  the  evidence 
on  both  parts  is  in  such  a  case  manifest : — 
the  animal  ia  therefore  lelt  with  the  person 
who  may  be  in  possession  of  it. 

One  party  pleading  a  trust,  and  Ihe  other 
asserting  an  usurpation,  each  is  upon  an 
equal  footing. — If  two  persons  severally  pre- 
fer a  plea  against  another  who  is  in  posses* 
sion  of  a  slave ;  the  one  pleading  that  "  the 

Eossessor  has  usurped  the  said  slave  from 
im,"  and  the  other,  that  "  he  has  com- 
mitted the  said  slave  to  him  in  trust ; "  in 
this  case  the  Eazee  must  decree  one  half  of 
the  slave  to  each,  as  their  claims  are  equally 

Section, 
Of  Disputes  concerning  Possession, 
The  possession  of  an  animal  is  ascertained 
by  any  act  ahich  implies  an  use  of  the  animal. 
— If  two  men  dispute  the  possession  of  an 
animal,  one  of  them  being  mounted  upon  it, 
and  the  other  holding  the  bridle,  in  this  case 
the  claim  of  the  rider  is  the  strongest,  dnce 
hia  act  of  riding  upon  it  ia  an  act  in  virtue 
of  right  of  property. — In  the  same  manner, 
also,  if  one  of  them  be  riding  on  the  saddle, 
and  the  other  on  the  croup,  the  claim  of  the 

Ierson  seated  upon  the  saddle  is  preferable. 
t  is  otherwise,  however,  if  thev  be  mountid 
npon  en  animal  without  a  saddle ;  for  in  thia 
case  the  property  of  the  animal  is  divided 
between  them,  as  both  are,  with  respect  to 
the  act  of  riding,  upon  an  equal  footing  in 
such  an  instance. 

If  two  men  contend  concerning  a  camel, 
the  one  having  a  burden,  his  own  property, 
upon  it,  and  tne  other  having  in  his  hand 
the  Mohar  or  rope  that  guides  it,  the  right 
of  the  person  having  the  burden  upon  it  ia 
preferable,  as  the  camel  is  employed  in  his 

The  right  of  one  using  a  thing  is  prefer, 
able  to  that  of  one  laying  hold  uf  it.— Is  two 
men  dispute  respecting  an  under  garment, 
the  one  wearing  it,  and  the  other  holding 
the  sleeve  of  it,  the  claim  of  the  wearer  ia 
preferable,  as  his  act  ia  evident. 

If  two  persons  should  dispute  concerning 
a  carpet,  the  one  being  seated  upon  it.  and 
the  other  having  hold  of  it  with  his  hand, 
the  Eazee  must  not  pass  a  decree  in  favoui 
of  either. 

If  two  persons  dispute  concerning  a  piece 
of  cloth,  the  one  enclosing  great  part  of  it 
in  his  hand,  and  the  other  having  hold  of  the 
bolder  ot  it,  in  this  case  the  cloth  is  equally 
parted  between  them,  because  the  greater 
quantity  held  by  the  one  thiin  the  other 
does  not  give  a  superiority  of  claim,  as  it 
goea  only  to  furnish  one  argument  or  proof. 


' 
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i-ii  CLAIMS.  [Toi 

JUithl  of  pnsfrniiiiin  ••nr  a   f;iiniiliag   iV '  upOD  it,  or duR  a  well  or  a dit«k in  il, 
etiiih'lith':'! hv hit ■.ir„iirl;ii..irlc')giiient.— Ira   th.*!  ca»c*  the- pMScasion  mubt  be  udj 
biiy'  Ih'  ill  till/  {"i-v  »-i<>:i  <•!'  any-  ]tvn»ni,  uml.  tu  liim  on  accuant  ui  thuse  attt. 
bt-iiit:  I'aiiul'U-  ul'  i  x|>biiiiiiiir  liiii  own  iiunli- 
liiiii.  iWlart  that  ■' li.-  i«  I'nv,"  his  ii!i«rti..u  j 
mu't  Ih.'  in-ilil'il.  ill  iiK  iiiui-li  a^  hv  is  lii» 
own    luustiT.— Il',   <iii  tin;  ii(li>-r  hiiti<l.  lit- 
duvliTv  hiuMi-li:  to  Im'  Ihr  shivc  ut'  S"Iih-  uthcr 

CrMin  lliun  thu  ]HiS!t<'Svir,  hii  in  ailjuilTcd  tu 
III.'  iiriip-Tty  of  111!'  ikiMii jiiut,  IhcuH!!!-,  In 

that  lif  is  nut  hisuwn  inast.^r. — II',  alHu,  tlw      .• m-.^  •■•,  ,.,^  «..»>    .;,  .,  j 

iwy  lit  nut  va\tQ\A«<iiv\\Aavamg\u.»i3'Ka-.ilitreiuiicliililbiiruafber  trtlhia  Ui. 
ptinilition.  In-  is  ailjudvi-d  X>t  li«  tin-  prupi-rtr  \  tU  m<inlh»  iiftrr  the  aafr,  ia  afablUht 
of  llii;  ]iOMiCMM>r,  Iii'taiiw  not  iH.-ing'  liisou-ii  !api.TM>Q  nlla  ftnialu  slaTe,  and  (he 
muHti-r  lir  in conKi'ti nil  in  thu tunit'  lishl  asi  wards  bring  furih  u  child,  and  the 
cluiliio  or  any  siiiiihr  nrtidi-:— andif.nniTkliiim  it,— in  Hint  vasv,  provided  tht 
atlaiiiiiinra-iturilv.  Ill' i-lsiimliLt  fntilom.  hi*!  taku  place  in  It"^  thiiii  six  months  frc 
will  iiut  iH-iiiiiuitti'd,  bcCQUKvliivhlaVfrT  -Nik',  the  child  is  .idju<lg'L'd  to  the  crllei 
nrr  hJH  rliillhrxHl  ln'uamt.-  uppaririit ;  aud|  tlicuiothix  is  his  Atn-Wnlid. — Thi* 
favourable  construclion 
opioiun  of  Ziffer  and  Sba 
claim  il  null;  noil  this  ia  nf^-^a 
analupy ;  bix^aust'  the  Miller,  in  maki 
nab,  has  virtually  acknowltdj;ed  the  c 
be  a  slave,  which  ipt  inconsistent  wi 
pica  of  its  bi'ine  hii  child. — The  ri 


no  multi- 
wards  )w  net  U' 


iLct'titiDjc  upon  pruuf.t 
1  ar  riHiri  •!/ II  -vriii  in  ailjiiilgeil  hvttrei-H 
the (liiputaiiit.—lv \Yuti- \k  tin  atiarlmHitx 
of  a.  iStrai  in  thu  puHHi-xiiion  of  one  man,  and 
one  apartment  in  Ihc  )><)siu'»->i»n  of  aiiutlirr, 
and  tiii-jr  vnlrr  into  a  contention  reapecttni; 
Uii>  i-oiirt  of  the  S'rai,  in  this  ease  thu  claim 
of  liiil'i  must  be  udjiiilfted  to  be  equal,  sinec 
hntli  hare  an  equal  ritrht  to  the  usu  of  it,  and 
tv  paw  thniiiffli  it.     _ 

Aden-ee  cannut  he  ijmihi/,  rciifFting  a  c/tlim 
to  land,  mlh:«t  the  aililiiclwn  uf  ,;i>lrmv.— 
1p  two  men  elaini  a  piece  uf  Kruiind,  caeh, 
ntpt-ctivcly,  nssi'rtini^  it  to  be  "  in  liis 
posHession,  the  Kaxcc-  in  tliis  case  must  not 
[Mils  a  dccrm  in  favour  of  the  possession  uf 
either,  until  oviden<-e  lie  produced;  since 
ponsewiioa  of  land  in  not  uf  a  nature  t<>  be 
actually  iTcn  by  tlie  Kuxi-i',  because  of  tile 
impraelicability 'if  produi'iJi;r  it  in  court;  and 
also,  liceanse  it  is  nei'rssary  to  prove  by  evi- 
dcneu  wbiLtever  is  eoneealed  from  the  kiioW' 
Icdee  of  the  Kazee. — If,  then-fore,  eitbc.T  of 
the  partic!)  pro'liicu  evidence  in  support  of 
his  claim,  the  land  must  be  luljudR'.il  to  lie 
in  liiH  |>as9csiiion  ;  because  of  the  establish- 
ment of  proof,  and  also  because  possession  is 
a  rifiht  which  is  the  object  of  desire,  in  the 
same  manner  as  other  rights. — If  both  parties 
proiluce  evidence  in  support  of  their  eluims, 
the  ground  must  in  that  case  bo  adjndifeil  to 
bo  jointly  iu  possession  of  both. — If,  how- 
ever, one  of  the  claimaiils  should  have  made 
bricks  upon  tbo  ftrotiud,  or  slmuld  have  built 


•  I'lidonbtedly  mraiiinB  a  foundling,  or 
strayed  child. 

f  The  translator  has  omitted  a  case  of  con- 
siderable length,  which  immediately  followfi, 
rehitive  to  the  claim  o^  sundry  persons  to  a 
wall,  founded  upon  diflerent  eircumstaneeN 
which  argue  rigkt  of  property.  'Ilieso  i^iv- 
cumstanccB  the  translator  has  not  been  able 
to  procure  a  satisfootury  explanation  of  i  and 
they  arc  probably  pneh  as  n'hitc  to  onti- 
quuted  customs  in  Aialiia. 


L>  favo 


riblu    1 


1  thi 


(icular  is,  that  as  the  birth  happened 
than  six  months  from  the  Bale,  it  is  e 
that  the  conception  must  have  existed 
the  tlave  was  in  the  possession  of  the : 
auil  this  arfcui's  the  eonception  to  hai 
ceeded  fium  ttie  sclk-r,  since  there 
n>ason  to  suppose  that  the  woman  wai 
of  whurt'dom.  As  preftuauey,  inoreon 
eircumstanec  whieh  may  retnain  un 
for  a  time,  the  seller  is  on  this  account 
eated  from  the  ebarj^  uf  provaricatian 
consistency,  and  his  claim  is  couseq 
valid. — ^^ow  as  his  claim  ot'  parent 
valiil,  it  is  therefore  referred  to  the  pc 
coneeplion ;  and  hence  it_  appears  Ih 
man  has  sold  his  Am-Walid :  and  as  tl 
iifun  Am-Walid  ia  unlawful,  it  must 
fore  be  BDnuUed,  an<l  the  price  tnutt 
turned  by  the  pnrehaBer,  as  havini 
unjustly  obtained. 

Aiidiflheptlrrhnai-r  luiilie  theutmt 
itill  the  claim  uflhe  Keller  ia  pn-ferrrr. 
on  the  other  iiand,  the  pvu-chaser  s 
eittier  at  the  same  lime  with,  or  postci 
the  claim  of  the  seller,  claim  the  par 
of  (he  ehild,  in  that  ease,  also,  the  el 
the  seller  is  preferred,  beeaiitte  of  its  I 
existed  prior  to  that  of  the  pureha: 
btina:  referred  to  the  period  of  concept 

Ifthe  birth  happen  icithin  from  »/>  i, 
til  tin-  i/ears  after  the  mIc,  his  claim 
ailniitlril  icithuiit  the  (trifietitian  nfth 

cAiMwr.— Suprosiso,  however,  the  cb 
tie  bom  two  yean  after  the  sale,  the  s 
claim  of  parcntairc  is  not  in  that  C4ise  ' 
hoeanae  the  concention,  in  tliis  int 
could  not  possibly  nave  token  place  ( 
his  possessiuD  of  the  slave,  and  this 
only  idea  under  which  a  decision  coul< 
in  his  fnvour :— his  claim,  therefore.  < 
be  iidmitteil  unless  it  be  contirmed  I 
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purchaser ;  in  which  case  the  parentage  of 
the  child  is  estahlished  in  the  seller,  as  on  a 
supposition  of  marriage  :  —  for  this  reason, 
however,  the  child  is  not  free,  nor  is  the  sale 
annulled,  since  it  is  evident  that  the  concep- 
tion did  not  take  place  whilst  the  slave  was 
in  the  seller's  possession  : — the  child's  free- 
dom, therefore,  is  unestahlished,  as  well  as 
the  eventual  freedom  of  the  motner.* — Sup- 
posinfl:,  also,  the  child  to  he  horn  at  any 
period  more  than  six  months  and  less  than 
two  years  from  the  date  of  the  sale,  the  claim 
of  parentage  hy  the  seller  cannot  he  ad- 
jnitted,  unless  it  be  verified  hy  the  purchaser ; 
ftinoe,  in  this  instance  also,  it  is  not  absolutely 
certain  that  the  conception  took  place  during 
the  seller's  right  of  property,  wherefore  there 
is  no  proof,  and  hence  the  necessity  of  the 
Texification  of  the  purchaser. — If,  therefore, 
the  purchaser  verify  the  claim  of  the  seller, 
the  parentage  is  established  in  him,  and  the 
sale  is  annulled,  and  the  child  is  tree,  and 
the  mother  becomes  an  Am-Walid,  in  the 
same  manner  as  in  the  first  instance ;  because 
the  seller  and  the  purchaser  are  both  agreed 
in  the  circumstance  of  conception  having 
token  place  during  the  right  of  property  of 
the  seller. 

The  mother  becotnes  his  Am-  Walid  if  the 
child  he  living  at  the  time  of  the  claim. — If 
the  child,  having  been  bom  in  less  than  six 
months  from  the  sale,  should  die,  and  the 
seller  should  afterwards  claim  his  parentasre, 
the  mother  does  not  in  that  case  oecome  his 
Am-Walid ;  because  she  is  a  dependant  on 
the  child,  with  regard  to  her  eventual  claim 
to  freedom ;  and  the  child  not  being  extant 
to  admit  of  its  issue  from  the  seller  being 
proved,  she  cannot  of  course  become  his  Am- 
Walid. — If,  on  the  other  hand,  the  mother 
were  to  die,  where  the  child  had  been  born 
in  less  than  six  months  from  the  sale,  and 
the  seller  claim  his  parentage,  in  this  case 
the  parentage  of  the  child  is  established  in 
the  seller,  and  he  is  entitled  to  resume  the 
child ;  because  the  child  is  the  principal  with 
respect  to  the  establishment  of  the  parentage, 
and  cannot  therefore  be  aticcted  by  the  extinc- 
tion of  a  dependancy  in  the  death  of  the  mother. 
— In  this  case  the  seller,  according  to  Haneefa, 
must  return  the  whole  of  the  price,  because 
it  becomes  apparent  that  he  sold  his  Am- 
Walid,  and  Haneefa  holds  that  the  property 
involved  in  an  Am-Walid  is  not  of  an  ap- 
preciable nature,  in  sales  and  usurpations, 
and  that  therefore  the  purchaser  is  not  re- 
sponsible for  it  in  the  present  instance. — In 
tne  opinion  of  the  two  disciples,  however,  he 
ought  only  to  return  a  proportion  of  the  price 
adequate  to  the  value  of  the  child,  because 
(according  to  them)  the  property  involved  in 
an  Am-Walid  is  of  an  appreciable  nature, 
and  consequently  induces  responsibility  in  a 
purchaser. 

•  Namely,  her  becoming  an  Am-Walid, 
which  would  have  given  her  an  eventual 
daim  to  freedom. 


If  made  hy  the  seller,  after  the  mother  has 
been  emancipated  by  the  purchaser,  it  is 
valid:  but  if  the  child  should  have  been  eman- 
cipated  by  him  it  is  nulL—lx  is  related,  in 
the  Jama  Sagheer,  that  if  a  female  slave, 
being  pregnant,  should  be  sold  by  her 
master,  and  having  afterwards  brought  forth 
a  child,  the  seller  should  claim  the  child  after 
she  had  been  emancipated  by  the  purchaser, 
in  this  case  the  child  i&  considered  as  the  off- 
spring of  the  seller,  and  he  must  return  to 
the  purchaser  a  part  of  the  price  propor- 
tionate to  its  value.  This  also  accords  with 
the  opinion  of  the  two  disciples.  Haneefa 
alleges  that  the  seller  must  return  the  whole 
of  the  price,  in  the  same  manner  as  in  case 
of  the  mother's  death ;  and  this  is  approved. 
— If,  however,  the  purchaser  shoiud  have 
emancipated  the  child  only,  in  this  case  the 
claim  of  the  seller  is  null.— The  reason  for 
the  distinction  between  these  two  cases  is  as 
follows.— In  the  former  case,  the  child  being 
the  principal  with  regard  to  the  claim,  and 
the  mother  only  a  dependancy  (as  has  been 
already  explained),  it  follows  that  the  bar  to 
the  claim  of  parenteige  and  claim  of  offspring 
(namely,  emancipation)  exista  in  the  depen- 
dant, that  is,  in  the  mother, — and  conse- 
quently cannot  operate  upon  the  child,  who 
is  a  principal :— the  claim  to  the  child  is 
therefore  approved,  and  it  is  accordingly 
free ;  and  the  parentage  is  established  in  the 
seller.  The  freedom  of  the  child,  moreover, 
or  the  establishment  of  parentage,  do  not 
necessarily  infer  that  the  mother  also  is 
emancipated- (whence  it  is  that  the  child  of 
a  Magroor  is  free,  whilst  the  mother  remains 
a  slave ; — and  also,  that  if  a  person  marry 
the  female  slave  of  another,  and  beget  a 
child  upon  her,  the  parentage  is  established 
in  him,  whilst  the  mother  continues  the  slave 
of  her  master). — In  the  second  case,  on  the 
contrary,  the  bar  exists  in  the  child,  who  is 
the  principal,  and  hence  the  claim  cannot  be 
made  good  either  with  respect  to  the  prin- 
cipal or  the  dependancy. — The  freedom  of 
the  child  is  a  oar  to  the  validitj  of  the 
claim,  becaiise,  as  emancipation  is  incapable 
of  annulment,  in  the  same  manner  as  a  claim 
of  parentage  or  of  offspring  are  incapable  of 
it,  the  J  are  therefore  botn  of  equiu  force. 
Now,  in  the  case  in  question,  an  actual 
manumission  has  been  established  on  the 
part  of  the  purchaser,  whilst  on  the  part  of 
the  seller,  on  the  other  hand,  is  established  a 
right  of  claim  in  regard  to  the  child,  and  a 
right  of  emancipation  in  regard  to  the 
mother  ;  but  a  mere  right  to  a  thing  cannot 
be  opposed  to  the  actual  thing  itself. — It  is 
also  to  be  observed  that  the  purchaser's 
creating  the  child  a  Modabhir  is,  in  this 
respect,  equivalent  to  the  complete  emanci- 
pation of  nim,  as  that  also  is  incapable  of 
annulment,  and  is,  moreover,  followed  by 
certain  of  the  effects  of  emancipation, — such, 
for  instance,  as  preventing  sale. 

A  claim  made  by  the  original  seller^  after 
a  second  sale,  is  valid ;  and  that  sale  %s  null, 
— If  a  person  sell  a  slave,  that  has  been  bom 


,  wlin  Js-Mt  hit  pniperty  at   tirini.     HeuM,  as  it  appcan  that  Ui«  I 
f  the  birtli,*  and  the  purchnwr  .  uhaser  boosht  a  pereon  who  waa  orifnn 
'    r  person,  and :  free,  it  fullowa  that  hia  piirchaie.  aiid  i 

■    ■■■  *' -—  ' My  hia  emaneipation  of  him,  ii  no] 

ih-Twise  where  there  is  only  one  tl 

ihit  cane  the   buyer's   purthue 

eotlscqilent  emancipatioD  are  not  liable  1 

annuJlL'd   upon  the    seller  eatubluhin; 

111   claim;  irhcreas,  in  the  case  now unJu 

"pation  of  the  pure! 


•ale  is  null;  Ikcmum'  kjIc  U  eapiibli-of 
BiilTinn',  wh.r.iis  ili<'  riitht  ..f  llin  p.T*iin  1< 
duim  tin-  par.iH:ii!u  uf  the  sluvi:  1*  iniapabli 
of  it ;  till-  ».iU'  i*  anTimiinuly  aunulltii. 
tbe   lUkriiL'   munniT,   if  the   kiiy< 


.,  ind  Sim',  »hi>uiil  make   is  rendered  null  dependantly: 

R  Mi-katili  of  Ihi!  funnt-r,  <ir  pU-dite  liim.  or '  frei-dom  is  first  estublished  in  the  slave 
let  him  out  in  hire,— «r,  if  he  sliouhl  make  a  n-mained  in  the  daimant's  hands,  ai 
Mukutibu  nf  the  ni'iliier,  or  plviliri'  her,  or  then,  dcpendantly,  established  in  bim 
give  her  in  miirriaRe  lo  soini-  pi^rson,  aud  the  wni  «>ild  and  aflerwardn  emancipated.  1 
■ellvr  uftiTWunlH  iduitn  th<-  eliild, — in  any  nf  .is  thervfurea  material  difference  betwee 
these  cuM-s  his  el:>iiu  must  bu  admittiil ;  and .  cose*.' 

all  the  suvL'f.il  ouitrai'ts  meiili'inud  are  an- 1  A  claiin  of  offspring  cannot  h»  e»fM 
nulled,  as  thev  are  all  eu|>ablu  of  wta\a- \ajtrr an  ackiiotcledgment  in  favourof  a% 
mi'iit. — It  is  otherwi*;  whi-rc  the  purchaser !  prmm. — If  a  pi-rson  be  postesaed  of  a 
emancipates  or  muk<-x  a  M<id;Ll>bir  of  the' and  dirlare  thu  boy  to  be  the  son  of  aa 
child,— as  haH  Itfeii  olriudy  explained :— and  i  absent  slave,  and  afterwards  declare  h 
It  is  alM>  ollierwiav  wIktl-  the  purchaser  tiret  I  be  his  uwn  sun,  in  this  case  the  pare 
claims  him  ns  tkia  child,  and  afterwards  the  \  cif  the  possessor  can  nerer  be  establi 
■eller, — iH-eaiiHu  the  p:ir>'nt;ifre.  al'ter  huviiiR  altb<)UKh  the  absent  slave  were  to  An 
been  estubli-litd  in  the  purehai*er,  cannot ;  buy  to  be  his  son.— This  is  accurdi] 
nirain  b"  eMtubli^lll-d  in  tlie  siller,  as  it  is  a  i  liuDL-L'fj.  The  two disviptes  have  ««id 
rij^lit  nbich  is  iiifa|iuhle  uf  annulment,  and  id  case  of  the  denial  of  the  slare 
hence  tin.'  rase  ix  the  same  as  if  the  purcboaer ,  pureutaKe  of  the  possessor  iB_  eatabllsl) 
hud  eniiini'i|>ati'd  liiiu.  A  similac  disaitreemeut  subsists  wher 

A  claim  mtaUinhril  tcHh  mpnt  tn  ottf  twin  \  possessor  declares  the  boy  in  his  pos« 
nlab/in/in  U  urilh  reniiri't  to  Ine  iilher  almi.—  j  to  be  the  son  of  a  partiunlor  person 
It  a  female  rlave  brinit  forlh  twins,  and  the  born  of  fais  wife,  and  afti^rwards  hi 
proprietor  duim  tho  parentaKc  of  one  of  claims  the  parenta^^e  of  him. — The  real 
them,  in  this  caw  tlio  establishment  of  lot  the  two  diseiples  is  that  the  aoknoa 
parental  in  biin,  with  respect  to  one  of  Iment,  by  the  m;iiter,of  the  buybeinKtl 
them,  tieoensarily  involves  the  same  with  re-  i>f  his  slave,  is  rtpelled  by  the  denial  i 
speet  to  tho  other  i  lieeuusu  they  must  both  '  slave,  whence  tho  case  becomes  the  sai 
have  been  conceived  from  one  seed ;  for  this  if  no  such  aeknowled^ment  hod  ever 
reason,  that  by  twins  is  understoiHl  two  chil-  made. — Now,  although  parental  cani 
dren  horn  of  the  same  inutlur,  and  between  [annulled  after  the  esiablishment  of  it,; 
the  birth  uf  whom  a  periuil  of  less  than  six  :  acknunlcdKmeQt  of  parentag-e  is  set  au 
months  has  intervened, — and  it  is  therefore  :  the  denial  of  the  person  who  is  the  obi 
impo^sibIu  that  the  coueeptum  of  the  other  it,  aud  the  auknowledginent  is  oscriE 
chud  should  have  been  nupervenient  and  levity  or  compulsion  (as  if  a  person,  b; 
separate,  as  prennaneyf  cannot  bo  short  uf  uf  levity,  or  under  the  influence  of 
''"'"'■'""  *'"    '  — -  "--     --jn,  should  make  an  acknowledj 


iiiuths.— It  is  relatf<l,  in  the  Jai ^ 

heer,  that  it  a  iicriun  be  possessed  of  two 
slaves,  twins,  who  had  been  bum  his  pro- 
perty, and  he  should  svU  one  uf  them,  and 
the  purchaser  em  anui  pate  him,  and  the  selltr 
afterwards  avow,  as  his  issue,  the  one  who 
remains  in  his  hands,  in  this  case  both  the 
twina  are  his  children,  and  the  cmuncipatiou 
of  tlie  purchaser  ia  null ;!  because,  upon  the 
parentage  being  establiiihed  of  the  one  in  hie 
possession,  by  which  he  becomes  free,  the 
parentage  aud  tonstq^uent  freedom  of  the 
other  are  necessarily  mvolved,  as  they  are 


•  This  case  supposes  the  child  and  the 
mother  to  be  sold  tugfther,  as  appears  by  the 
context  a  little  liirtheron. 

t  Meaning  the  iirvgnancy  requisite  to  pro- 
duce a  perfect  cbild. 

t  One  ett'ect  of  which  is  to  destroy  his 
right  of  Willa,  which  he  would  otherwise 
have  enjoyed. 


igmen 
_..  .      __  —  —   __  which  eai 

acknowledgment  is  not  valid)  : — the  a 
question,  therefore,  becomes  the  same  t 
puruhastr  of  a  slave  should  acknowlrdg 
the  "  seller  had  emancipated  him,"  ai 
Seller  deny  the  same,  and  the  purchase 
say  that  "be  had  himself  emancipated! 
for  in  this  case  the  lost  assertion  of  thi 
chaser  is  credited,  and  the  wiUa-right 
respect  to  the  slave  thus  emancipated 
with  bim;  and  his  acknowledgment 
rcfrard  to  the  seller  is  considered  as 
ha\-ing  existed :  so  also  in  the  cose  in 
tion.— It  would  be  otherwise  if  the  boy  i 
verify  the  first  assertiun  of  the  piiasessoi 
"be  is  the  koa  of  a  certain  absent  sli 


This  case  has  been  somewhat  abi 
...  the  translation,  and  in  particula 
latter  part  of  it  is  entirely  oiuitt«d,  ms 
a  mere  repetition 


id 
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and  the  possessor  himself  should  then  claim 
^e  issue  ;  because  the  claim  would  in  such 
a  case  be  invalicl,  as  haviufj^  been  preferred 
after  the  proof  of  parenta^^e  in  another.  It 
'would  also  be  otherwise  if  the  slave  should 
remain  silent,  without  either  confirming  or 
denying  the  claim ;  for,  in  this  case  also,  the 
•absequent  claim  of  the  possessor  wuidd  be 
invalid,  because  the  right  of  the  person 
acknowled^d  relates  to  the  boy,  and  there 
is  a  possibility  that  he  may  yerifv  the  asser- 
tion of  the  possessor. — The  boy,  therefore,  in 
this  instance,  stands  in  the  same  predicament 
with^  the  son  of  a  woman  who  has  been 
required  to  make  asseveration,  and  whose 

S rentage  cannot  be  proved  by  anv  other 
an  the  imprecator  (namely,  the  husliand  of 
the  woman),  who  has  the  power  of  afterward 
oontradiutin^  himself,  and  declaring  that  the 
said  son  is  his  issue. — Haneefa,  on  the  other 
hand,  argues  that  parentage  is  a^  matter 
which,  after  proof,  cannot  be  set  aside ;  nor 
can  the  acknowledgment  of  such  a  matter  be 
undone  by  the  rejection  of  the  person  who 
is  the  object  of  it :  it  therefore  continues  in 
force  notwithstanding  the  rejection ;  and 
hence  the  claim  of  the  master,  subseouent  to 
such  acknowledgment,  is  invalid,  although 
the  slave  should  contradict  the  acknowledg- 
ment; in  the  same  manner  as  if  a  person 
should  bear  testimonjr  to  the  parentage  of  an 
infant,  and,  his  testimony  oeinf^  set  aside 
from  suspicion,  he  should  then  claim  the  said 
infant  as  his  son ;  in  which  case  his  claim 
would  not  be  valid ;  and  so  also  in  the  case 
in  question.  The  ground  on  which  this  pro- 
ceeds is  that  the  right  of  the  person  in  ques- 
tion (namely,  the  slave)  relates  to  the  boy, 
insomuch  that,  if  the  slave  should  verify 
the  assertion  of  the  master  subseouent  to  a 
contradiction,  the  parentage  of  the  boy  is 
established  in  the  slave:  and,  in  the  same 
manner,  the  right  of  the  boy  is  connected 
with  the  acknowledgment  of  the  master;  and 
hence  the  acknowledgment  cannot  be  set 
aside  by  the  contradiction  of  the  slave.* — 
With  respect  to  the  case  of  a  purchaser 
acquiring  the  right  of  Willa,  adduced  by  the 
two  disciples  as  analogpous  to  this,  it  may  be 
replied  that  a  disagreement  subsists  concern- 
ing this  case  albo ;  as  Haneefa  does  not 
admit  the  doctrine  there  advanced : — or,  if 
it  be  admitted,  still  there  subsists  this  differ- 
ence between  it  and  the  case  in  question,  that 
Willa  is  capable  of  annulment, — in  other 
words^  the  right  of  Willa  in  one  person  is 
sometimes  set  aside  in  favour  of  another, 
when  any  supervenient  circumstance  occurs 
to  strengthen  the  claims  of  that  other.  Thus, 
if  Ze^'d  should  contract  his  female  slave  in 
marriage  with  the  slave  of  Ehalid,  and  after 


*  Because  a  declaration  which  tends  to 
establish  a  right  cannot  be  revoked :  and,  in 
the  case  in  q^iiestion,  the  right  of  the  boy 
is  to  have  his  parentage  established  and 
ascertained. 


their  having  issue  should  emancipate  the 
mother,  in  this  case  the  right  of  WiUa,  or 
patronage,  over  the  child,  belongs  to  Zeyd ; 
but  if  afterwards  Khalid  should  emancipate 
his  slave,  who  is  the  father  of  the  child,  then 
the  right  of  Willa  over  the  child  would  be 
annulled  in  Zeyd,  and  would  vest  in  Khalid, 
the  emancipator  of  the  father,  since  the  right 
derived  from  the  emancipation  of  the  father 
is  stronger  than  that  derived  irom  the  eman- 
cipation of  the  mother: — whereas,  in  the 
case  exempliiied  by  the  two  disciples,  the 
establishment  of  the  right  of  Willa  in  the 
seller  of  the  slave  rests  on  the  supposition  of 
the  seller,  after  having  contradicted  the  pur- 
chaser,   again    contradicting   himself,    and 
verifying  the  assertion  of  the  purchaser ;  and 
when,  in  this  state  of  suspended  Willa,  a 
circumstance  intervenes  which  operates  as  a 
stronger  cause  for  the  establishment  of  the 
Willa  in  the  purchaser,  the  suspended  WiUa 
in  the   seller  becomes  null. — The  circum- 
stance here  alluded  to  is  the  assertion  of  the 
purchaser  that  **  he  emancipated  the  slave ; " 
and  this  operates  as  a  stronger  cause,  since  it 
gives  immediate  freedom  to  the  slave  in  con- 
sequence of  his  being  the  property  of  the 
purchaser,  whereas  the  emancipation  of  the 
seller  does  not  give  immediate  freedom,  as  it 
rests  upon  the  verification  of  the  purchaser, 
and  hence  becomes  null  on  the  supervention 
of  a  stronger  cause ;  because  Willa  is  capable 
of  annulment ;  contrary  tojparentage,  as  has 
been  already  explained.— From  this  doctrine 
of  Haneefa,  that  the   possessor's   acknow- 
ledgment of  the  boy  being  the  son  of  his 
slave  cannot  afterwards  be  set  aside  by  the 
contradiction  of  the  person  who  is  the  subject 
of  that  acknowledgment,— and  that,  conse- 
quently, any  subsequent  claim  of  the  pos- 
sessor to  the  parentage  of  the  child  will  not 
be  valid,  —it  follows  that  a  decree  may  be 
founded  upon  it  for  establishing  the  validity 
of  a  father's  selling  his  sou  begotten  upon 
his  slave  ;  for,  in  order  to  remove  any  appre- 
hensions from  the  mind  of  the  purchaser  of 
his  afterwui  is  claiming  his  son,  and  thereby 
rendering  the  sale  null,  he  may  make  an 
acknowledgment  of  the  issue  in  favour  of 
another,  by  which  means  he  will  effectually 
preclude  the  possibility  of  himself  afterwards 
preferring  a  valid  claim  to  him. 

A  claim  of  parentage  made  bv  a  Christian 
is  preferable  to  a  claim  of  bondage  advanced 
by  a  Mussulman, — If  a  boy  be  in  the  posses- 
sion of  two  men,  of  whom  one  is  a  Mussul- 
man and  the  other  a  Chribtian,  and  the 
Christian  assert  that  '*he  is  his  son,"  and 
the  Mussulman  that  *'hc  is  his  slave/'  he 
must  in  this  case  be  decreed  to  be  the  son  of 
the  Christian,  and  free;  because,  although 
the  religion  of  Islam  have  a  superiority,  yet 
that  superiority  is  allowed  to  operate  only  in 
cases  which  are  balanced  against  each  other ; 
but  there  is  no  balance  between  a  claim  of 
offspring  and  of  bondage :  the  claim  of  the 
Christian  is  therefore  admitted;  because 
this  is  attended  with  a  ^reat  benefit  to  the 
boy,  since  it  procures  him  immediate  free- 
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dom,  and  (as  may  nlaa  he  expcctt'd)  futun.- '  should  say  "tliia  is  xay  son,  beeotb 
faith,  innsiiiiich  as  the  argiim^nts  for  the  anuthcr  husband,''  in  this  case  the  1 
unity  of  the  (jorlhcad  are  i-vidi-nt  and  plain ;  j  decn.>ed  to  be  their  ion,  because  of  thi 
whurrn«,  if  a  (Mnlrarv  decriL-u  be  nassud  (that  [  baliility  of  the  thioff  fuundtd  upon 
is,  if  till*  buy  Khoiilu  be-  di-i'n-ed  to  be  tht^, joint  possfssion  of  tne  boy,  and  taeii 
flare  of  thu  Mu-&ulinan,  and  not'  Ihc  son  of  |  nection  with  each  other  aSi  husbaai 
the  Christiun).  in  that  kiri^  the  Ime  faith  in  wife.  JtesidcH,  the  assertion  of  each 
the  buy  would  ho  ciitabli^hed  meivly  from    1      '  -      ■     . 

depc-ndanci?,  whilst  he  muit  be  precluded   i 
from  freedom,    aa    nut  harin?    tbc    power   i 
himsfK  to  acquire  it.— If,  howuvcr,  both  the  < 
Mussulman   and   the   Clirittian  duitn   the 
issue,  the  eljini  of  tlic  Mua.-ulman  must  in  . 
that  cav?  bu  preferred,  on  u'tuuiint  of  the   i 
superiority   due    to    the   triii'    fnith,    and 
beeause    of    the    fuperjor    udvantaf;^}    that 
would  result  to  tho  boy. 

A    rliiim    ••/    piirenl'ige,    bij   a    marritd   i 


r/rtiHi  iif  niirrninge,  bij  ii  miirrU 
■H,  it  ii-it  almiltril.  •fitleii  «l  h/ist  M 
n;mun  (eat!f:i  I-  Ihc  biilii.—lr  a  married 
wom:in  shoull  claim  parvnta;;e,  as  if  she 
should  say,  "  this  buy  in  my  armi^  is  nir 
Kon,"  her  claim  is  not  valid  unless  tbc  birtn 
be  attested  bv  the  teslimouy  of  one  woman ; 
becauso  tbc  claim  so  made  relates  to  another, 
and  is  therefore  not  admitted  unless  sup- 
ported by  pruuf ;  in  eontradictiun  to  tbc  ease 
of  a  father,  as  bis  claim  of  parentage  relatea 
purely  to  himself.— tit  is  to  he  observed  that 
tho  testiiuouy  uf  tbc  midwife  alone  is  suffi- 
cient with  reapict  to  birth,  since  the  object 
of  the  testimony  is  merely  to  ascertain  that 
the  child  in  nuestion  is  the  identical  child 
which  the  said  woman  brought  forth ;  whilst 
pareDta|;e,  on  the  other  hand,  is  tstabliahed 
on  the  ground  of  tbc  mother  of  the  child 
being  tlie  wife  of  tlic  husband :— it  is,  mo 
over,  recorded,  in  the  Xakl  Salieeb,  that  t 
prophet  acei-ptcd  the  t*^stimony  of  a  m 
wife,  in  a  case  of  birth.) 

Or  [if  ihe  be  in  tier  edit)  one  man  ami  t 
tooiiieii. — Ik,  however,  the  woman  in  lues- 
tion  be  in  her  edit  from  a  complete  divorce. 
the  testimony  of  the  midwife  ubme  duLS  nol 
sulHee  with  rcsptet  to  the  birth ; — on  the 
contrary,  that  of  two  men,  or  of  one  man 
and  two  women,  is  requisite. — ^This  is  the 
doctrine  according  to  the  opinion  of  Ha- 
neefu,  as  has  been  already  mentioned  in 
treating  of  divorce.) 

If  the  woman  be  neither  married,  nor  in 
her  edit  from  divorce,  in  this  case  luwyer.i 
havo  asserted  that  tlio  parentage  of  the 
child  is  established  by  herself)  her  own 
assertion  on  tliia  head  being  admitted ;  sinee, 
in  this  case,  it  doei  not  operate  upon,  or 
affect,  any  other  person. — But  if,  being  mar- 
ried, she  should  say,  "this  is  my  son,  be- 
gotten by  this  my  liusb.ind,*'  and  the  husband 
verify  tne  same,  there  is  in  this  case  no  O'ea- 
sion  for  one  witness  to  prove  the  birtli,  bince 
the  acknowledgment  of  the  husband  renders 
it  unnecessary. 

But  if  hfr  huiband  verify  her  clnim,  there 


—If  the  boy 


tendency  to  destroy  the  lifcht  of  the 
and  therefore  that  of  neither  ought 
adopted.— ThLt  case  reacmbles  that 
each  of  two  men,  having  jointly  the  i 


wv  ueu,  UKhing^  joinuy  Lae  f 

piece  of  cloth,  nsserts  that  it 

joint  property  of  himself  nnd  some 
person,  in  which  case  the  cloth,  is  adj 
o  be  the  property  uf  the  two  possesi 
There  is,  however,  this  difference  bt 
bi'KC  two  c.tses, — that,  in  the  case  i 
.'loth,  tho  other  persons,  in  favour  of 
the  parties  have  respectively  made  an  ac 
ledirment,  are  adioitled  to  a.  partid 
in  tho  shores  of  their  respcu'tive  nd 
ledgers,  because  of  the  sutject  of  ci 
tion  (namely,  the  cloth}  bein;  cupal 
division; — whereas,  in  the  case  in  qu> 
the  pcr!<on8  referred  to  ara  not  admitl 
a  participation  in  the  right  of  the  k. 
led^ni.  since  pirenta^e  (which  is  the  oi 
of  It)  does  nut  admit  of  participation. 
Ctme  uf  n  perstn  begOting  a  child  ■ 
fcmnte  tiare,  under  an  erroneoua  jimn 
— If  a  person  purchase  a  female  tlavi 
beget  a  child  upon  her,  nnd  claim  it,  ad 
birth,  as  his  issue,  and  it  afterwaMEi 
that  the  slave  had  not  been  the  propc 
the  seller,  in  tliis  case  the  purchaser 
give,  to  the  rif^htful  master  of  the  tlai 
value  which  the  child  may  bear  at  tb 
of  contention, — aod  the  child,  is  freej 
beeause  he  is  the  offapriog  of  d  Uagrtw 
a  Ma^roor  is  delincd  to  be  a  person  wli 
gets  a  child  upon  a  woman,  on  the  bel 
her  being  his  properly— (or  whom  htf  1 
that  belief  married), — and  who  a^er 
proves  to  bo  the  property  of  iinother 
this  ddiuition  of  a  Magroor  is  exactly  i 
cable  to  the  person  in  question;  the 
of  a  Magroor  is  therotore  free  for  an  eq 
lent,  accordinf- to  all  the  companions;—: 
second  place,  a  regard  must  be  had  i 
right  of  hoth  parties.— The  said  ehi 
therefore  completely  free,  in  behalf  i 
fatlier,  and  a  slave  m  behalf  of  the  pla 
namelv,  the  proprietor  of  his  mother.— 
since  the  child  remains  in  the  possess 
the  father  without  any  transgression  n 
warrantable  oet  on  the  part  of  the  fathe 
father  is  therefore  not  responsible  fi>r  i 
less  he  become  a  bar  to  the  seisin  of  it  b 
proprietor  (in  the  same  manner  as  is  dt 
m  the  case  of  the  child  of  on  usurped  fi 
slave) ;  and  he  is  a  bar  onlywhere,  the  | 
tiff  having  demanded  the  child,  fae 
father]  refuses  to  surrender  him  ;  whei 
is  that  Ihe  value  of  the  child  is  estin 
from  the  day  of  contention,  as  it  is  then 
the  bar  begins  to  operate.  If,  therefon 
child  should  die  in  the  possession  o 
father,  without  any  contention  having 
pened,  tlie  father  is  in  no  degree  respon 
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siiice  no  bar  had  taken  place;  and  hence,  CHAPTER  I 
also,  if  the  child  should  die  possessed  of  pro- 
perty, the  father  inherits  it,  as  the  child  was  Acknowledgment^  proceeding  from  a  compe- 
completely  free  in  right  of  his  father.  —  tent  person^  is  binding  upon  the  acknowledger. 
If,  on  the  other  hand,  the  father  should  kill  — When  a  person  possessing  sanity  of  mind, 
ihe  son,  he  must  in  this  case  make  compen-  and  arrived  at  the  age  of  maturity,  makes  an 
■ation  for  the  value,  since  he  himself  ope-  acknowledgment  of  a  right,  such  acknow- 
rated  as  a  bar  to  the  proprietor's  right.— In  ledgment  is  binding  upon  him,  whether  the 
the  same  manner  also,  if  any  other  than  the  subject  of  it  be  known  or  unknown ;  because 
fkther  were  to  kill  the  child,  and  the  father  aclmowledgment  (as  has  been  already  ex* 
Bixact  the  fine  of  blood,  he  must  pay  the  value  plained)  is  an  avowal  of  the  right  of  another 
to  the  proprietor ;  because,  although  the  upon  one's  self,  and  by  acknowledgment  the 
eliild  be  destroyed,  3ret  the  compensation  re-  right  of  another  becomes  binding ; — and  this 
mains  whole  and  entire  in  the  nands  of  the  argues  the  establishment  of  such  right ;  be- 
Gither  (since  the  fine  of  blood  is  a  compen-  cause,  propertv  being  desired  by  all  men,  it 
lation)  j  and,  as  the  existence  of  the  compen-  is  not  likely  that  any  person  would  falsely 
lation  IS  equivalent  to  the  existence  of  the  establish  the  right  of  another  to  a  part  of  his 
thing  itself,  and  the  bar  to  the  compensation  own.  Besides,  the  prophet  ordered  Maaz  to 
m  equivalent  to  the  bar  to  the  thing  itself,  it  be  stoned  in  consequence  of  his  acknowledg- 
follows  that  it  is  incumbent  on  him  to  give  ment  of  whoredom. 

the  value,  in  the  same  manner  as  it  would  But  not  upon  any  other  person, — It  is  pro- 
have  been  incumbent  on  him  in  case  of  the  per,  in  this  place,  to  observe  that  aoknow- 
Bxistence  of  the  child.— It  is  to  be  observed  ledgment  is  a  defective  proof,— in  otiier  words, 
that  the  purchaser,  after  paying  a  compensa-  it  operates  only  upon  the  person  of  the  ac- 
tion for  tne  value  of  the  child,  is  entitled  to  knowledger,  and  not  upon  that  of  another, 
receive  the  said  value  from  the  seller,  since  since  over  that  he  has  no  power. 
the  seller  was  responsible  to  him  for  the  The  points  that  establish  competency  are 
lafetv  and  preservation  of  it ;  he  is  therefore  freedom,— F&eedo^  is  established  as  aueces- 
antitled  to  exact  from  the  seller  the  value  of  sary  qualification  in  an  acknowledger,  in 
the  child,  in  the  same  manner  as  the  price  of  order  that  his  acknowledgment  may  be  valid, 
the  mother.— It  is  difi*erent,  however,  with  absolutely— (that  is  to  say,  with  respect  to 
respect  to  the  Akir,  or  fine  of  trespass,  as  he  property  and  the  like) :  for  although  a  privi- 
is  not  entitled  to  exact  that  from  the  seller,  leged  slave  be,  virtually,  the  same  as  a  free- 
— The  purchaser,  therefore,  as  having  had  man  with  respect  to  acknowledgment,  yet 
oamal  Knowledge  of  a  woman  who  was  the  the  acknowledgment  of  an  inhibited  slave  is 
DToperty  of  another,  althqugh  he  be  exempted  not  valid  with  respect  to  property,  but  merely 
Dom  punishment  for  whoredom,  because  of  with  respect  to  punishment,  or  retaliation. — 
the  doubt  which  existed,  is  notwithstanding  The  reason  of  this  is  that  the  acknowledgment 
required  to  pay  to  the  proprietor  an  Akir,  or  of  an  inhibited  slave  induces  the  obligation  of 
fine  of  trespass ;— but  he  must  not  demand  a  debt  upon  himself ;  and  his  self  being  the 
I.  reimbursement  for  the  Akir  from  the  seller,  property  of  his  master,  it  is  consequently  the 
because  he  became  liable  to  pay  it  for  the  same  as  if  he  had  made  an  acknowledgment 
commission  of  an  act  of  which  he  himself  in  regard  to  another,  which  is  not  lawful. — 
reaped  the  sole  benefit.  It  is  otherwise  with  respect  to  a  privileged 

slave ;  for  his  acknowledgment  is  valid,  as 
his  master,  in  privile^ghim,  does  virtually 
assent  to  his  contracting  debts. — It  is  other- 

•_  ^  wise,  also,  with  respect  to  the  acknowledg- 

ment  of  inhibited  slaves,  in  cases  of  punish- 
ment and  retaliation ;  for  if  an  inhibited 
slave  should  say  "  I  have  committed  whore- 

BOOK  XXV.  ^9°^  ^^^  ^  certain  woman," — or  **  I  have 

killed  a  certain  person,*'— his  acknowledg- 

OF  IKKAR,  OR  ACKNOWLEDGMENTS.  ment  would  in  these  cases  be  Valid;  since  a 

T\  ^   •^-       rn    *            T-^.^   :^4.T,^i„«  slave,  in  matters  relative  to  punishment  and 

BefimUon  of  the  <m/^-lKEAn,  m  the  Ian-  retaliation,  is  aUowed  to  assSme  his  origSal 

rnage  of  the  LAW   means  the  noMcation  or  condition  Jf  freedom  (whence  it  is  that  the 

"x^^^X^^  t''^  "8ht  »f  another  "Pon  one  s  acknowledgment  of  his  master  with  regard 

Mlf.-The  person  making  such  acknowiedg-  to  him  in  tLse  oases  is  inyalid).              ^ 

ment  is  termed  Mookir  ;-the  person  m  whose  ^     -,    y     •  ^     ^  maturity. -^lvix^  of 

fevour  the  acknowledgment  IS  made  IS  termed  ;^j  and  maturity  of  years,  im  also  neces- 

Mookir-lee-hoo;  and  the  thing  which  is  the  g^ry  conditions  in  acknowWgment.  because 

jubject  of  the  acknowledgment  is  termed  the  acknowledgment  of  an  inlant  ot  an  idiot 

moour-  De-nee.  jg  invalid,  as  neither  has  any  power  to  assume 

Chap.  I. — Introductory.  an  obligation  upon  himself.    The  aduiow- 

Chap.  II.— Of  Exceptions,  and  what  is  ledpment  of  a  privileged  infant  is,  however, 

deemed  equivalent  to  Exception.  valid,  as  he  is  virtually  a  mtgor. 

Chap.  III.— Of  Acknowledgments  made  Acknowledgment   is   not    invalidated  hu 

oy  Sick  Persons.  ignorance  of  the  sufyeet.—IavouAJiCB,  with 


ACKSOWLEDQMEXTS. 


[To 


'i 


ri'Kpci't  to  the  subject,  \t  not  dpEtructiTe  of  I  An  aeknoieledgment,  expretaed  hm 
thu  vnliility  of  aeknowlt-dfrmi-Dt,  eiope  iX'gtntral  term  propertjf,  muMt  be  n 
■oin<'tiiiii-»  liaiipcnB  tliut  «n  unknown  riftht  [  according  to  the  explanation  of  the  at 
in  i|iii-i  a*  wliin-,  f<ir  iimlaiiif,  n  i»-in>ji:  ledger , — If  a  peraon  say  "property" 
df^tniys  ii'iiiii'tliiiiK  iH'lunKiutr  to  qdoIIkt,  i  by  ae  to  a.  certain  person,'  he  tnuit  t 
of  wliii-Ii  the  viilue  wu8  nut  known  In  the '  the  ani'iunt ;  und  bis  explanation  m 
own<'r,  -or  tiivis  a  |H-rh«n  a  wound,  uf| credited,  whether  it  be  ^reat  or  small 
n'hifh  ihi'  h|H'i'ilie  tine  \*  uot  known  nt  the ;  (treat  and  imail  are  alike  applicabU ' 
iiistani,— or,  whtn-  a  persiin  hiu  BcnountsliH'rty.— If,  however,  he  specify  less  th 
to  M'ttb-  with  an»th<T.  and  of  nhit-h  lie  dirm,  it  is  not  to  ho  odmitted,  since,  i 
knows  imt  till'  exiK't  lialniiif  in  fuvinir  of  I  mon  uhokc  any  thia;  short  of  a  dirai 
the  iithi-r,  AeknuwUdKiiient,  nn'r.'over,  ih , reekontd  property. 
ail  iiitinialiim  of  l)ie  riicht  uf  anolhir ;  and  i  But,  if  made  to  a  greai  pmperty,  it 
the  ai'kiiiiwli'd)|rruent  uf  an  unknown  right  mean  /eta  than  tehat  canslitutet  a  A' 
ii  thiri  lore  valid.  \fhe    Brnperij/    to  vhick    it    relatu.- 

lltit  it  iir  <",  btf  iijiinninrp  of  the  jirrton  in  should  say  "  a  rreat  pmperty  ia  due  h 
K-haiic  fariittr  the  'ickH"u-leilgmrHf  m  mni/c— |then,  provided  he  explain  it  to  be  )« 

"     '      -'        '      -  '   -    ■'     - — ■-  -    two  hundred  dirms,   it  rannot  be  ad 

accordiuK  to  the  two  disciple*  [aa 
occordine  to  one  report  from  Haneefi 
cause,  where  he  deacrihes  the  prop 
question,  aa  being  considerable,  his 
nation  to  any  amount  short  of  tira  hi 
dirms  is  not  to  be  credited ;  for,  if  i 
otlierwiuc,  his  description  of  grtatwc 
idle  and  nufjstory,  since  the  amallci 
whiih  can  properly  be  termed  frrest ! 
which  constitutes  &  Nisab  in  Zol 
namely,  two  hundred  dinns  ;  as  it 
posscssiiin  of  this  sum  wbic^  brinp 
fca  within  the  dcM^ription  of  w«>] 
There  is  another  opinion  ascribed  to  Hi 
that  the  explanation,  if  it  be  lev 
ten  dirms  (which  is  the  Nisab  fix 
theft]  must  not  be  admitted  ;  becan 
dirms  are  what  may  properly  be  tei 
great  property,  whence  it  ia  that,  1 
theft  of  that  quantity,  the  bond  o 
(which  is  otherwise  sucred)  is  ent 
What  is  here  advanced  respects  an  oc 
Icdffment  of  great  property  in  dinns. 
if  hH  should  have  said  "  I  owe  gt«* 
l>ertv  of  deenars,"  then  the  amount 
hxi'd  at  twenty  Miskals.  In  camel 
twenty-five  \  because  the  amallest 
of  camels  upon  which  a  camel  ia  ( 
Zakat,  is  twenty -live- J— In  all  propel 
subject  to  Zakat,  the  explanation  is  re 
to  amount  to  a  Kisab  with  respect 
value  1  %  that  is  to  say,  if  the  acknow 
explain  to  ibe  value  of  a  Nisab  his  ac 
leclgment  is  to  be  credited  ;  but  if  t 
it  must  be  rejected.— If  the  aoknow 
"'^"  lid  say,  ■■!  owe  large  properties 


(It  is  olherwise  where  thu  person  in  wbuse 
favour  the  oeknowlvdirment  is  made  is  un- 
known; for  this  is  iiivaliil,  as  a  ritrht  oi 
claim  cannot  n-st  in  an  unknnwn  pcriwn.) 
— As  the  acknowledgment,  therefore,  of  un 
unknown  riffht  is  valid,  the  ueknuwUdmT 
muit  be  requirt-d  to  dctine  tho  unknowi 
thing,  Hiimr  it  IB  with  him  that  the  igno 
roncu  oriftinates ;— in  the  same  manner  ai 
where  a  pfrson  emancipates  one  of  twi 
slaves, —  in  which  esse  ho  is  refiiiired  ti 
apeeit'y  the  one  to  whom  tho  emaiieipatioL 
opplies,— It  the  neknuwledgir  should  refuse 
to  make  the  sneeiticution,  then  the  Kazec 
must  compel  him ;  since  it  is  iiieiimbent 
upon  him  to  disengngu  himself  fnini  the 
responsibility  fnunded  upon  a  valid  acknow- 
ledgment, wliii'h  he  lias  incurred,  and  this 
cannot  be  etIU'tual  but  by  a  specilieation. 
Ackni'teleilgment  generally  mniie  mint 
tprcifieil  tu  rrlale  to  temclhtng  uf  a  raluabh 
nature.— Ir  a.  pirson  say  "  1  owe  a  thing  (■ 
a  right)  to  a  eirtain  pentira,"  it  in  ineiimbeut 
on  him  to  specify  somelliing  vnluuble ;  bt- 
cause  lie  has  acknowledxed  an  obligation; 
and  a.  thing  which  dues  nut  bear  value  in. 
duces  no  obligation :  if,  tlurelore,  he  sjH'eilj 
something  which  bears  no  value,  it  is  eon- 
biden-d  as  a  retractation  of  his  acknowledg- 
ment I  which  in  temporal  concerns  ia  noi 
admitted.— In  the  same  manner,  also,  if  l 

Serson  should  say  "  1  have  usurped  a  thing 
■om  a  certain  person,"  it  is  incumbent  on 
him  to  explain  it  tu  be  somelbini;  bearing 
value,  and  to  the  taking  of  which  there 
existed  some  bar  and  prevention;  since 
usurpation  is  not  established  unless  there 
be  a  bar  to  the  taking  of  it ;  and  accord- 
ing to  established  eustum  there 
bar  where  tho  thing  in  question  b 

And  if  mure  br  claimed  than  the  achioic- 
ledger  upecifiei,  hie  atserlion,  upon  oath,  is 
credited.— ly  a  person  make  an  acknowlidg- 
ment  with  n-speet  to  an  unknown  thing,  or 
an  unknown  right,  and  dttine  it  to  be  some- 
thing bearing  value,  and  tbe  person  in  whose 
favour  tho  acknowledgment  is  made  should 
claim  more  than  is  delined  by  the  ucknow- 
ledger,— in  this  case  the  assertion  of  the 
ackiio«ledg[er,  corroborated  by  an  oath, 
must  be  aredit«d. 


smallest  specification  that  con  ii.  „. 
he  admitted  is  three  Kisaba,  of  that  i 
of  properly  to  which  the  acknowted 
relates ;   because    the    word     proptgrl 


*  Arab.  Ual;  meaning  property  in 
or  in  the  precious  metaU,  Ac,  in  oppi 
to  K'ikht  and  Matta,  which  are  partic 
applied  to  goods  and  effects. 

t  SeeVj.I.,p.l. 

t  Upon  which  a  Zakat  u  paid  of  a 
lin?  camel's  colt.    (Sm  Tol.  T.,  p.  5), 

I  See  Vol.  I.,  pp.  9  and  10. 
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Sliiral,  and  the  smallett  decree  of  plniulit;  testator,  or  the  inherit«e,  and  was  to  vest  in 

I  three.  the  offspring  only  on  condition  of  ita  being 

Catts    of    acknowledgment    relaiing    to  bom  alive,  wliicb   did  not  afterwarda  take 

many  dinni.—lg  a  twrson   should  say  "  I  place.— If  the   woman   should   hnag  forth 

•we   many  dirms,"  his  eiplanation   is  not  two  liviof;  children,  then  tbe  thing  aoknow- 

■dmitted  to  an  amount  short  of  ten  dirms,  lodged   must   be   divided   equally   between 

aMwrding  to    Haneefa. — The   two  disciples  them. 

MUDtain  that  it  is  not  to  be  admitted  t«  an        Bui  if  tuch  acknoutUdgment  he  ateribtd 

anount  short  of  two  hondrcd;    because   a  toanimpoiatble  cauae,U  iinall. — If  a  person 

proprietor  of  a  Kisab  (namely,  two  hundred  say  "  I  am  bouod  to  the   conception  of  a 

dirms)  is  held  to  be  opulent — (aot  one  who  is  certain  woman  for  a  thousand  dirms,  bf^ing 

SKMsessed  of  a  smaller  number),  whence  it  is  the  price  of  an  article  I  purchased  from  the 

ihst  the  proprietor  of  a  Niaab  is  required  to  said  conception,"  or  "  being  money  borrowed 

■id  and  assist  others,  and  not  he  who  is  pos-  from  it,'* — no  obligation  rests  upon  the  ac- 

SBMed  of  a  smaller  number. — The  reasoning  knowledger,  as  he  explained  it  to  arise  from  a 

•f  Haneefa  is  founded  upon  principles  peon-  cause  which  could  not  have  happened,  since 

Sar  to  the  Arabic  language.  a  conception  is  incapable  of  either  lending 

Or  to  dirm*,  generally.— Is  the  acknow-  or  selling. 

lodger  should   say  "I  owe  dirms,''    he   is       AndtoahoifU  he  made  without  spte^- 

•apposed  to  mean  three,  as  that  is  the  least  ing  any  catue.—\r  a   person   acknowledge 

anmber  of  plurality.     But  if  he  should  him-  his  being  bound  to   a  conception,  without 

self  explain  a  larger  number,  it  must  be  specifying  the  oause,  such  acknowledgment 

admitted,  aa  the  word  dirms  may  be  applied  (according    to    Aboo    Yoosaf)   is  invuid. — 

to  nny  number. — The  weii^ht  of  the  (urms  Mohammed  maintains  that  it  is  valid ;  for, 

Stnat  DC  estimated  from  what  is  customary.*  as  acknowledgment  is  proof,  it  is  necessary 

to  fulGI  it  as  far  as  may  be  practicable  ;  and 

~^, .  it  is  practicable  to  fulfil  it,  in  the  present  in- 

^^  ""'■  stance,  by  construing  the  cause  to  have  been 

^oSf.m.W™ral  mJ,   m  Jtmir  of  u  ■™k  u  j..,  con>p,l«iit  to  tbe  i.Ubli.hm.nt 

Mtftryo  (m  c?r(«  of  bequest  6r  inhtritanee)  2.'  "  "S"^  "'  ?"'^''^,'f  '"v   "^  Mnoeption.— 

•  UuD-nd  d™.,to  th.  »no.ptio.  in  th.  «ekBO»lHenient,  wh.n  .brfnto  u  ton. 
•ddthnt  "tb,  «id  .n«  i,  dn.  in  virtue  ot  ■>  tU.t  tb.  ackno.l.d,«™t  of  .  piml,|Kd 

•  begnert  of  a  particular  per»n,"^r  tbnt  ''"?"■  °' °'  ?"  'f  "'  %, '",«  !"««"■  >V 
"llii  tbe  right  of  tbe  eonVeption  in  rirtue  fe»P~>tr,  >■  undentood  to  be  «,  jotoow- 
rf  inheritance  from  it.  p.telt,"-tb,  .0-  jdmne"  founded  upon  trjffieh  tbe  ca«, 
knnwledgment  m  made  i.  ..lid  in  u  much  tb.'efore.  1.  the  .un.  «,  it  Ije  aoknowledger 
U  it  reSle.  (in  there  inetencei  to  a  eau»  f •'    'W";'?    'ff'!"i'i  S'l  "T,       ■ 

iSoi"  'i  s''."'"'".:s,'?n'i''.oi,t£;-  s"  i^-»  ir'it'K.Jd"ite'„'Se':.'i .; 

rroioti,  „ri,d.-l,,  tbetefoVe,  tbe   women  .  A,kmMg,mM  r,laU^  lo  .  «,™  ,iul- 

SoSd  afSrward.  bring  forth  i  living  child  '"»■  '"f  ""W"!.''"?*  "  J?'"'^","  '•;■ 

within  ™b  a  period  .;  evince,  the  conc.p-  7°  ■eknowledg.  the  eoncepfon  of  .  fomd. 

tion  to  have  eii.ted  in  the   womb  .t  t(.  -Lve.  or  the  olf.pnng  of  a  goat  to  he  du, 

time  of  tbe  acknowledgment,  the   ..know-  f  "'•'.I'",  '.fl"   "',V°J''l''«r°'  "  f?^r, 

fedjvi.  bound  .0  tbeXld  f„athou„d  f/ U'Tc^'e.K  d 'eifC  .tlbe'i^an'd' 

^ni  if  lie  embryo  prot,  •litl  Wn.  Ihe  hi.  intention  i>  therefore   eon.tnied  to  bo 

Mino  acknotohdged  mmt  be  diridtd  among  *""?■.       _,  j„„,„,    ^      j  ^,         j__ 
a.  %,i„  ,  or,  ./lioin.  be   born,  it  ,nml  &       MnMpmeot  of  fieU    under  a  con- 

Jie^d   iel^iei    Ihem.-Ir.   on   tbe    other  f'l^  / Zi      '    ,  '"'"'■""''  'f'  Z        T 

kand,  the  woman  .h.uld  bring  forth  a  de.d  '>"'^"  ",'"■ -,\','".;r"^  "''""'''  '"•k" 

u'l  J  .u  tT  1  J  _  .  :„  *!,».  «r=^ ...  acknowledgment  tb.t  he  owe.  another 
fMd  the  acknowledgment  in  that  ca.e  r..       ^^^^^J  ji,„,  „        „        ,„„j       ^^ 

utes  to  the  teatator  or  the  inheritee,  and  Ine  . .     .>  ,;_    .v,      „    j     •(  l      l     u      _  i>.t 

monntof  it  must  accordingly  be' divided  ^^  ^1^^°*^"  Le  bi  L  (or  l>om^^^^ 

^ongst  their  heirs;   because  the  acknow.  ThlvcTn'op  ion  of  terys'' ."rhe^'^^^ 

ledgment  was  m  rcaUty  in   favour  of  the  ^j^j^,^   ^^  ^    ^^^  ^^  -^  ^^is  case  null,  since 

. optional  oonoilions  are  instituted  with  a  view 

to  annulment,  whereas  an  acknowledgment 

■  A  considerable  portion  of  the  teit  which  is  a  notitii;ation  or  avowal,  which  is  binding; 

immediattly  follows  bos  been  omitted  by  tbe  the   ackuow ledgment,   therefore,   is  in  this 

translator,  as  the   cases   wbit;h  it  contains,  cose  binding,  and  is  not  rendered  noil  bj> 

lelaiing  entirely  to  verbal  criticism,  cannot  the  nullity  of  the  condition, 
easily  be  translated,  and  ore  such  as  belong 

more  properly  to  the  province  of  gramma-  ■ 

nans  tlwn  of  lawyers. 
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;  in  other  irordt,  they  become  so  upon 
I  qualitica    btin;^  ciplumFd. — In   tlie  bi 
■  rs  Pi:rMEl>      instanw!,  on  the  eontriry  (when:  the  e 
'Tl"N.  tiiin  is  cloth),  the  thing  excepted,  and 

uf  the  thing  \  from  vhich  the  eiireption  is  made,  i 
'Intrlu  Jiiinril  i  dilli'rent  (rcnus,  ai  cloth  is  not  price  it 
if  tie  irhule  \  shape,  neither  in  resjiect  of  itself,  t 
../ir'/rnfA'/ fu.  'e^IX'ct  uf  its  description  or  nnnlitr' 
Icilj^mi'Dt  of  u '  acciirdin^lr,  clolh  is  aot  due  i; 


„„■<)< 


;  aH'Uni;  nn  iieip-   of  exclmnif,  cictpting  that  of  Siuim 

Kii  iicknuwlvilKiMl,  I  i*-  where  tbc  price  U  odTanced  to  the 

'  "  '  hcfort-handl.— Nowwhatever  is  prieeha 

titneu,  that  it  may  be  set  in  comparisoD 

(lirma  or  ileennn,  and  010.7  conseqnenl 

a  propurtionntc  degree,   t>e  excepted 

them;— whereas,  on  the  other  hand, 

r  cannot  be  stattd  as  price  hoj  not 

I  of   beinfr   compared   with    diniu 

doi'nani,  and  consequently  cannot  be  1 
exception  from  tbem,  eince  the  pi 


tiiin  of  part  of  thf  „ - . 

iiu.li  exception  w  valid;  ami  the  1 

Itilit^'r  hei'dines   Wund  for  the   n-muinder, 
whither  the  exivjitioii    Ix'   (rri:it  or  uriinll ; 
proviiled,  howev.r,  thnt  it  Im-  iTnTOeai:it.Iv 
joined    to   the    ai.-l!n<>wled|;:neiit.t      If.    on 
the  enntmry,  hi-  exeept  the  whole  of  the- 
thinir  U"kniiw]i-di,'eil,   the  nekiiowleilKment   ■ 
1:1  in  tliut  ojs '  Mnilin?,  and  the  exception 
null ;  b«'i>auKe  thii  i-<  in  fuet  u  relriictalion, 
not  un  exceiitiiiii :  fur  exi^'plton  sunpoM'S 
leinainder  of  a  part  atW  Ihi;  deiluetior 
the  thiuK  exiM'iili'd   from    Ihe  whole ; 
after  the  diihietinn  of  the  whole  there  r 
reiiiaindiT :  it  is  therefore  a  i^'traetation,  mid   1 
(■■iiitequeDtl.V  nidi.  ' 

TAf  fjrceatiim  must  lie  hnmiigrneoui  irilk    1 
Ihi-  aekiiiiirMgmrlil  :  nlhrrtritr  it  is  iiifiiliil.    ' 
—  If  a  iH'rson  say  "  1  nm  hound  to  a  eertiiin    ' 
person  tur  a  himilii'd  ilinns,  with  the  excep- 
tion of  one  d.in:ir"  (or  "of  one  Kaleer  of 

whi'att"),  then,  iiii-'niiiis  to  the  two  iIik-    '        ,  „  .         ^ 

eij-li-s.  lie  is  lirjuiid  for  a  liumtrni  dirins,  which  is  null,  Ha  an  acknowledgment 
wiih  the  cxceptiiiu  of  one  dwnar  (or  of  one  I  ""t  admit  of  heing  suspended  on  a  cond 
Kafeez  of  wheats.— If,  011  the  eoutrnir.  he  I  sineo  neknowledffinent  is  aa  avowal,  1 
■hould  say  "  1  owe  a  hundred  ilirins,  with  i  cannot  bo  mude  conditiimol ;  for  if  it  bi 
the  exception  of  one  iiieee  of  eloih ; "  the  'J  cannot  be  rendered  false  by  a.  defoi 
o  matle  1-4  not  valid.— Mojiatnmi'd '  J;'"-'  condition;  or,  on  the  contrary,  if 


maintains  that  the  e 


hoth  cases.- Sbafei,  on  the  other  hand,  liohla 
that  in  b-ith  cases  it  is  valid.— The  argument 
of  Mohammed  is  that  an  i-xiiption  means 
deiliicti'>ii  from  the  thing  nii-iitinned  in  tl 
lircci-diniF  ptrt  of  the  seiilenei',  which  eaiin 
Iki  cilahtishi.'d  where  the  thinfr  excepted 
not  of  the  same  K''""*  ^'it'i  the  thine  fri>... 
whieh   it   is   exeeptuil.      'Jhe  argument  of 
Shafii  is  that  the  thiii<> exei-pted.  and  that 
from  whicih  the  exception  is  made,  ar 
one  and  Ihu  i-airic  k'-'UVS,  aw  heiii([  Iwth  v 
The  nrpiiiiient  of  the  two  disi'iph 


_.. -tained. 

A  rrteriatiou  of  ihe  Kill  of  Goi  rt 
thr  nehiioieUtlgment  null. — If  a  person 
an  ncknnwleilKnient,  with  this  proriM  ' 
pleaso  tiOD,"  he  i»  not  then.  liable  foi 
tliinjr ;  becauiie  (according  to  Aboo  Yo 

vation  of  the  pleasure  of  God  is  1 

lulment  of  the  acknowledgment 
suspension  of  it ;  and  the  acknowledf 
is  null  on  either  supposition : — or,  be 
(as  Mohammed  argues)  it  is  equivalent 
acknowledgment  suspended  uponacond 


'  the  condition  ;  or,  on  the  contrary,  if 
fidsc  it  cannot  bo  rendered  true  by  the 


th: 


It  Ml  the  fiirtniT  instunue,  the  thin 
i\  the  exception  from  it,  are  of  il 
they  arc  l.-oth  _priw 


Lvidently  so:— and  things  estimable  by 
weiirht,  or  by  nieasurement  of  enjiaidtv,  -- 
so  likewise,  acc'trdin?  to  tliiir  rjuajilie 


•"What  is  deemed  c([uiv;ilenl  to  excep- 
tion,"—that  is,  reservntir.n  ol  any  kind.  &,: 

t  That  is,  that  it  he  expressed  in  the  some 
sentence  ivith  lhi>  ncknowleil^iient. 

I  lirain  id  iinit'd  with  iiioin'y  in  account", 
Iwih  beius  considered  as  of  tin;  same  ^-enus, 
since  lioth  are  is|ually  price  tlhat  is,  standards 
ot  valuL-),  and  mnv  be  equally  used  to  reiire- 
sent  property,  (Soo  Partnership,  note.  Vol. 
II..  p.  2i2.) 


mcnt  of  the  condition: — or,  Itisttv, 
the  acknowledgment  is  suspendeil  on 
cuinstance  whieh  it  is  impossible  to  1 
tain, — It  is  otherwise  where  a  person 
"  I  aeknowledxe  a.  hundred  dirma  to  b 
liy  iiie  to  a  particular  person  no  my  deat 
or  "  upon  the  arrival  of  a  particular  mu 
— or  "  upon  the  fcslival  of  breaking  X 
— bccaiLsu  in  these  cases  the  scknov^df; 
is  ni>t  suspended  upon  a  condition,  as  tl 
mtftly  an  explanation  of  the  time,  a 
ihereliire  a  postjiouing  of  the  thing  act 
led<red,  and  not  a  suspension  ;  \\'bence 
that  if  tliu  pcr><on  lu  whose  favunr  th 
knowh'dgmcnt  is  made  can  ^rovc  the  fi 
of  the  iiost|ionement,  the  thing  become 
to  him  iiumediatclr. 

Ill  an  ackHiiiehilpmfnt  regartling  a  i 
(iH  c^iplioH  of  the  foundation  il  iaralia 
IL  p(|rKon  make  an  acknowledgment  of  a  1 
ill  favour  of  another,  and  except  the  foi 
tion,  both  iho  house  and  the  foundatio 
the  rijrht  of  the  person  in  whosu  lavou 
acknoivledgmcnt  is  made ;  becauKo  the  foi 
Hon  is  included  in  the  house  from  its  di 
dancj-,  and  not  from  its  hting  cotnpreh< 
m  the  word  house ;  and  an  exception  i« 
only  where  it  relates  to  something  cor 
hendcdinthe  thing  expressed,  noeordi 
the  meaning  of  the  word.    It  is  to  be  obsi 


BookXXV.-Chap.II.]  acknowledgments.  «I 

that  the  stone  in  a  rin^,  or  the  trees  of  an  :  wbicli  he  had  porobaaed ;  and  oonBequentlr 
orchurd,  stand  in  the  same  relalion  to  the  I  upon  the  other  pcwon's  declaration  of  the 
ring  or  the  orchard  as  the  foundation  does  ta  existence  of  the  filave  sold,  he  beoomes  liable 
•  house,  becauso  neitlier  the  word  ring  nor   for  the  amonnt. 

tirchard  applies  to  the  stone  or  the  trees,  but  i  Objectios.— It  would  appeal  that  the 
■ire  both  included  merely  as  dependants.  It  acknowled^r  is  not  responsible  for  the 
is  otherwise  where  a  person  makes  an  acknow-  '  amount,  since  he  aclinowleag'es  his  debt  of  a 
ledgment  of  a  house  in  fuTour  of  another,  thousand  dirms  for  the  purchase  of  a  speoific 
exccptiug  from  it  an  iudcfluite  irortion,  or  a  '  slave ;  whereas  the  person  in  whose  ^vonr 
■peafie  apartment,  as  the  eieeption  in  these  !  the  acknowledgment  is  mode  claims  the  said 
aBBearelateslo  a  thing  which  ia  comprehended  |  debt  for  the  sale  of  another  slave. — Now  as 
in  the  word  house.  I  acknowledgment  is  binding  onlv  from  the 

^n  exception  of  the  eourl-yard  of  a  house  particular  cause  which  is  assigned  for  it,  and 
it  admitteil.^  If  a  person  say  "  the  founda-  !  the  cause  in  this  case  is  contradicted  by  the 
tioti  of  this  house  belongs  to  me,  and  the  Sihn  |  prson  in  whose  faroiir  the  acknowledgment 
(meaning  the  court-yard)  to  a  particular  per-  la  made,  it  follows  that  the  acknowledgment 
•on  ;"  then  the  person  in  whose  favour  the    is  not  valid. 

Msknowledgment  is  made  is  entitled  to  the  Rkplt. — The  contradiotion,  with  respect 
coort-yard,  and  the  foundation  is  the  pro-    lo  the  cause,  after  their  mutual  agreement  aa 

Krty  of  the  acknowledger.  It  ia  therefore,  in  '  to  the  existence  of  the  obligation,  is  of  no 
st,  the  same  as  if  the  acknowIed^L-r  had  :  effect.  Thus  it  a  person  acknowledge  his 
declared  that  "  all  the  ground  free  ol  build-  responsibilitv  to  another  for  a  thousand 
ing  is  the  property  of  such  a  person.''  It  |  dirms,  as  "  tor  goods  purchased  from  him," 
wonld  be  otherwise  if,  instead  of  Sihn,  he  and  the  person  in  whose  favour  the  acknow- 
were  to  mention  the  word  Arz  [earth],  for  i  lodgment  is  made  assert  the  obligation  in 
in  that  case  the  foundation  as  well  as  the  I  question  to  have  arisen  from  usurpation  or 
hoTue  would  become  the  property  of  the  per-  loan,  still  the  acknowledger  is  responsible 
•on  in  whose  favour  the  acknowledgment  ia  for  the  amount :  and  so  also  in  the  case  in 
made;  becauso  an  acknowledgment  of  the  question. — III.  TVbero  the  person  in  whose 
Bronnd  is  an  acknowledgment  of  the  founda-  lavoiir  the  acknowledgment  is  made  declares 
a  much  as  an  acknowledgment  of  the  '  the  slave  in  (question  to  be  his  own  property, 
itself;  for  the  ground  is  the  original  '  °"^  Ar.ni/^a  in*  ^^a^i^^  «ni/i  bi:*n  .  i>^  ...i.;^^ 

„,  and  the  foundation  is  included  along 

with  it  as  a  dependant.— In  an  acknowledg- 
ueot  of  the  ground,  therefore,  the  founda- 
tion ia  included  as  a  dependant,  in  the  same 
manner  as  it  wonld  he  included  in  the  houEC 
itself ;  and  hence  the  cscL-pliun  is  invalid. 

"  n  of  non-ilelkery  of  the  article 


debt  of  a  thousand  dirms  to  another,  as  the 
price  of  a  slave  which  he  had  purchnsed 
from  that  other,  but  which  he  liad  not  re- 
ceived trom  him.  in  that  c.ise.  if  the  slave 
be  speeilic  (as  if  he  had  said.  "  as  the  price 
of  this  slave''),  tlie  person  in  whose  favour 
the  acknowledicment  is  made  must  be  desired 
to  deliver  up  the  slave  and  receive  a  thou- 
sand dirms.  on  pain  of  forfeiting  his  claim. — 
The  compiler  of  the  Ilednya  remarks  that 
-'   s  case  admits  of  several  statements. — I. 


obligation,  because  he  has  acknowledged  the 
property  to  be  due  only  as  in  return  for  the 
slave,  and  consequently,  without  that,  it  is 
not  due  from  him. 

But  in  case  of  a  disagreement  tcilh  retpect 
to  the  article,  both  parties  must  be  aicorn. — If, 
[lowever.  in  this  case,  the  person  in  whose 
Tavour  the  acknowledgment  is  made  should 
further  declare  that  "he  had  sold  another 
slave  to  him  [the  acknowledger],"  both 
parties  must  be  sworn  ;  because  they  are 
both  defendants,  as  they  reciprocally  deny 
the  assertions  of  each  other : — and  upon  eactt 
laking  an  oath,  the  obligation  involved  in 
theacknowledgmentis  annulled,  and  theslave 
remains  with  tho  person  in  whose  favour 
Ihe  acknowledgment  was  made. 

If  the  article  be  not  specific,  the  re*ercati<m 
is  not  regarded.  —  Wuat  is  here  advanced 


That  which  has  been  already  made,  and  |  proceeds  on  a  supposition  of  the  slave  b^ing 
which  proceeds  on  the  supposition  of  the  apecilic:  for  if  a  person  acknowledge  a  debt 
acknowledger's  assertion  of  the  purohase  of  a  thousand  dirms,  due  to  another,  for  a 
and  the  non-delivery  being  verified  by  the  ,  slave  that  he  had  purchased  from  him,  witb- 
person  in  whose  favour  the  acknowledgment  j  out  specifically  describing  the  slave,  the 
IS  made  ;  and  in  which  the  law  stands  as  ncknowlcdgcr  is  in  that  ease  responsible  for 
above  expounded,  because  tho  mutual  Bgree-  a  thousand  dirms : — and  his  assertion,  that 
mcnt  of  the  parties  is  equivalent  to  actual  "he  had  not  received  the  slave,'' is  not  to  be 
inspeetion.— II.    "Where  the  person  in  whose    regarded,  according  to  Haneefa,  whether  he 


favour  the  acknowledgment  is  made  denies  ci^nnect  such  assertion  with  his  acknowledg- 
tho  sale  of  the  particular  slave  alleged  by  meiit,  or  make  it  aeparatciv  ;  because  such 
the  ackniiwledger,  and  declares  that  "  the  assertion  is  a  retraction  of  his  aekuowlcdg- 
biave  in  oueslion  ia  his  propertv,  and  it  is  I  ment;  for  this  reason,  that  in  acknowledg- 
anothcr  slave  he  sold  to  him ;' — in  which  I  ing  a  thousand  dirms  to  be  due  from  him, 
case  the  acknowledger  is  liable  for  the  I  he  assumes^  an  obligatiou  to  that  amount; 
amount ;  since  he  acknowledges  a  sum  due,  and  his  denial  of  the  receipt  of  the  indefinite 
on  the  supposition  of  the  existence  of  a  slave  I  slave  is  repugnant  to  this  obligation,  os  the 


433 
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Diiidefinit«ilave,beceuse{"hehaB  not  yet  received  it," 


credited,  accordin, 


Bcknowlt 


pricpisnotduefor^ , 

of  the  uucvrtaiutr ; — and  Ibis,  wht'ther  the  \  mnst  in  tnit 
unitrluiuty  Iiv  iDtitnuvt'D  in  the  contract  jail  our  docton 
(ui  hIkti:'  h  pi'Thim  )>uri'haM'8  unt  ciut  uf  two  arknuwlfdiicd  a  contrair 
■laves),  iir  mitn-Tvcuii-ut  iit>i>u  it  (as  wtxrv  a.  aL'^nuwIcdgmeiit  of  sule 
piT^'n  I'liri'hitM'H  u  i-)ii-('ino  ^lavu  out  of  a  lt:rlK>ii*'nt  ut  receipt,  einc^ 
(tn-vi  iiuiuIht,  uud:itlr-ru'urJHlH>th  thelmj'i'T  ,ncc<'h!tarilf  fulluw  a  com 
mill  till- tu'U<rtoiK<'t  t)ii'i-liiv('tli!it  bidU'in  is  othirniw  whtre  a  pi 
puri'iiuM'il) :  iH'ciin-i'tlii'  uucirtuiuty  i»  a  bur  tht-  ubliiftioD  of  the  pnc 
to  till-  delivery,  t-iui^'  the  jiurclia^T  may  al-   cliaivil ;  for  in  that  case  1 

vnyhilttky  whuteverrluvrii-prwluctd  by  tlii:   n-ccipt  i»  nut  approved,  us  pnjuiirai  ui 

kIUt  t"  Ik:  tlie  iiiic  purihitsi-il :  tlie  tuicer-  '  pricv  is  not  obli|{atoiy  until  utter  the  re 

taiiily,  tliiTel'iirf,  in  n  tiiir  tu  the  oliligatiiin  i  of  th«  itnoda. 

of  tile  iirii'e  :  and  siii'h  Ikjiij?  the  case,  the  ]     A  rrarrratiun  of  the  eauie  of  oblia 

ai'kiiuu li  d^er,  in  denying  tlii;  reci'ipt  of  thu   hi-iny  illrgilimate  duel  not  annul  tht  ncA 

bIuvi!,  virtiiiilly  n'tniclB  h»aekDow)e<licmcnt,  i  Udgmcnt.—lT    a    MusHulman   dcelaie 

which  is  tti.t  allowed.  —  Tile  two  dimpl.-B  "  he  o  -  .  . 

allt'irc  that  if  till;  ^iiTtaun  in  whow  favour  the  I  on  act 

ftckiiiiwIedKiui'iit  IN  tnadu  hfautild  verify  the 

ni'knowli-diti'r'ii  asM'rlion,  by  declarini;  the 

debt  uf  one  thuuHHiid  dirnin  to  be  due  liir  the 

pi)Ci-<if  a  slave,  tile  ai'knou ledger's  deelarn- 

tion  of  his  tint  huving  receivid  the  tlnve  is 

in  that  i-aM-  tu  hi'  it<  dited  :  nor  is  any  thinft 

whntfVi  r  due  friiin  liiiii,  wlK'ther  Rueli  di  ela- 

ralioii  have  hei'U  (I'lijuiiK^  with  the  acknow- 

led((iiieiit,  'ir  othirnisi-,— Hut  if  the  pi'rwm 


pel  son  a  thouwnd  d 
on  ncFouni  oi  wine  or  pork,"  he  i*  t 
for  the  thousand  dirms  : — and  hi*  eip 
tion  of  the  cause  is  not  admitted,  aecw 
to  Ilanpefu,  whether  it  be  conjoined  wit 
acknuwledpinent,  or  otherwise  ;  becaud 
a  retraction  of  his  ncknowlcdsmenu  ■ 
price  of  wine  or  pork  cunnot  De  oblip 
on  a  MuBSulnian  ;  and  in  the  prec(dui| 
of  his  tpeech  he  expresely  deelarri 
c;[iBteiice  of  an  obligation  upon  him  t 
'■'""'       "  disciple*   I 


cimtimlict  the  nckniittliiljrer,  wilh  rvsjR'et  to 

the  di'lil  hiiiiB  I'nr  ihc  prieeur  a  slave,  assert- 

init  it  t<i  he  <lue  for  Miiiie  ulhi-r  goods,  then 

the  ecknowliilfrrr'a  declaration  of  his  not 

having    received    the    slave    is    not    to   bu 

orediivd,  uiiIvsh  it   lie  i-unjoiiicd  with  the 

BckniiwK-<l|iii>c>it.    Their  rlu^oning  in  «iip- 

jKOl  of  this  opinion  is  that  the  ackiiovU-dfcer 

Iiavinir  aeknun Icdtied  the  oblifialion  of  the 

debt  u[Hin  himself,  uud  having  explained  the    cf  the  matter  up<in  a  condition  of  w^ 

caubt-of  it  (namel,T,  sale),  it  follows  that  if  I  is  inipotsihletu  obtain  a  knowledge.  Be 

the  )H'rMin  in  W'hib'i-  lavnur  the  aeknowledg- 1  the  susptnsion  on  a  condition  in  a  raoc 

ment  is  made  verily  his  deelarution,  so  far  as  j  tion,  and  ccinatqutntly  admisfcible,  pre 

relates  to  the  cause  uf  the  obligution.  the  Nile    it  be  conjoined  wilh  ihe  speech 


thut  if  the  i'3:pl»nBlion  be  conjoined 
the  aeknowli'dgment,  nothing-  la  due 
the  acknowledger,  since  the  latter  p 
his  biK'tch  evtdvntly  shows  this  to  have 
hia  meaning ;  it  being  in  fact  the  saioi 
he  had  added  "if  it  please  God. "-To 
however,  it  may  be  replied,  that  there 
onalogy  between  the  two  cases,  as  a  rei 
tii<n  of  the  pleasure  of  Gos  is  a  snB» 
L'f  the  matter  up<in  a  condition  of  v 


ia  fully  proven  and  estuhlishid:  theobligL 
tion,  howevir,  lownnls  the  discharge  of  the 
debt,  can  K'  cslal.lishcd  only  by  the  ri't'dpt 
ot  the  subject  of  the  sale ;  and  as  this  is 
denied  by  tijo  ackiiowlediier,  his  assertion  is 
thirif.ire  credited,— If,  on  the  other  bund, 
the  person  in  uhoH'  favour  the  acknowledg- 
ment is  made  sliuiild  contradict  the  assertion 
of  the  nekiiowledger  in  regard  to  the  cuuse 
of  obligation,  t  hi  n  the  iii'knuw ledger's  expla- 
nation uf  the  niusi'  maybe  regiirded  as  a  modi- 
fication (that  is,  he  by  il  modilies  the  tenor 
of  the  tiritt  part  of  his  sjiceeh)  \  because  the 
tenor  of  the  tirst  part  ui  hia  speech  goes  to 
■how  thut  an  obligution  is  at  pnscnt  actually 
operating  ujiun  him  ;  whtrvaa  the  latter  part, 
in  denying  the  receipt,  teiuUto  prove  that  nu 
obli){ation  huIimsIh,  since  the  ubligation  to 
pay  is  not  established  till  alter  the  rei-eipt ; 
the  last  imrt  of  1hi>  s[ieieh,  tliirefure,  is  an 
explanatory  niuditieation ;  and  a  moditica- 
tion  is  nut  admitted  unless  it  be  conjoined 
with  the  acktioH'li-dfnuent. 

A  reterriitiim  iff  non-rrreipt  of  the  thing 
aeknnwliiiigvd  must  br  cretliM.—lv  a  person 
acknowIetTge  1hu  puruhaso  of  an  article  from 
another,   at  the  same  time   declaring  that 


.   ._  acknowledginent  of  the  pr 

wine  or  pork,  which  is  not  a  suspeuaioi 
an  annulment  of  the  ackno-wledgmei 
has  bi-en  already  explained. 

All  ej-rrptiiin  with  retpect  to  the  quai 
mviiru  arkHiitrMged  fa  be  due,  it  tet 
hji  (he  foiiiitrr-aetrrtion  of  the  peri 
trhiM' fari'ur  the  aeknowleilgmcnt  it  i 
— If  a  pirson  declare  that  "a  tho- 
dinuB  ere  due  from  him  to  I'uch  a  fen 
the  price  of  wilain  eflccls."  or  '"on  u 
of  a  loan  ;''  and  alterwards  allege  th< 
thousand  dinua  to  be  Zeyf,  or  Binhii 
Satooka,  or  Arzeiz,  and  the  ptraou  in  ' 
I'uvour  the  acknowledgment  i«  made 
thtm  to  U'  -lecd,*  in  thut  case,  accordi 
llanicl'a.  the  aeknowledcer  i«  tft-pu 
lor  Jeed  diims,  whether  his  latter  ass 
be  i'onjoiiied  with  his  prior  declaralii 
otberu lee.— 1  he  two  disciples  maiutaii 
the  latter  asrirtii-n  of  the  acknoKkdj 
to  be  credilid,  in  cate  only  ot  its  beiuf 


Pure  money,  of  the  currint  stai 
The  other  deuiriplions  are  cxplainid  n 
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~  Joined  with  the  former,  and  not  otherwise,  relation  to  wheat,  is  not  a  quality  but  a 
— The  same  difference  of  opinion  obtains  '  apcciea,  and  an  absolute  contract  aoes  not 
frhere  a  person  declares  that  "  he  owes  |  necessarily  require  that  the  wheat  be  other 
another  a  thousand  dirma,"  adding,  that  than  ooarse. — It  is  related  as  an  opinion  of 
"they  are  Zeyf,"  or  that  "another  has  lent   Haneefa,   in   other  books   than   the    Zahir 

-  liiin  a  thousand  dirms,  but  that  they  are  liawayet,  that  in  a  case  of  borrowing,  the 
Zeyf,"  or,  that  "he  owes  another  a  thousand    acknowled^r's  assertion  of  the  dirms  being 

-  dinns  on  account  of  certain  goods,  but  that  Zeyf  ought  to  be  credited,  provided  this 
"  tiiej  are  Zeyf." — (Zeff  dirms  are  such  as  assertion  be  conjoined  with  the  acknowledg- 
'  are  not  accepted  at  the  public  treasury,  but    ment ;  because  the  act  of  borrowing  is  not 

-  which  pass  amongst  merchants:  the  Binhirja  |  complete  until  after  the  seisin  of  the 
'■  it  of  a  Kind  still  worse,  which  does  not  pass   borrower;  and  it,  often  happens  that  dirms 

amount  merchants ;  and  the  Satooka  and   are  Zeyf  in  borrowing,  in  the  same  manner 

AizMZ  are  the  worst  of  all,  and  in  which  the  j  as   in    usurpation.    The    reasoning  of  the 

'      mixture  of  base  metal  preponderates).     The   Zahtr-Rawajet  is  that  the  common  oustom 

■    '  ngnment  of  the  two  disciples  is  that  the   is  to  deal  in  ^ood  dirms,  and  therefore  when 

}     dWTe  explanation  is  a  mo<Qttoation,  and  b  j  the  explanation  is  absolute,  good  dirms  must 

Miuequently  valid  if  conjoined,  in  the  same  '  be  understood. 

-  BlUiner  as  a  condition,  or  an  exception ;  for       An  exception  tnith  reipect  to  the  ^aalitj/  it 

-  the  word  dirm    is    literally  applicable    to   admitted,  if  the  cause  of  the  obligation  be 

-  Zerf,  and  metaphorically  te  Satooka :  the  not  mentioned  by  the  acknowledger. — If  a 
awnowledger's   declaration,    therefore,     of   person  acknowleage  that  he  owes  another  a 

f  their  being  Zeyf  or  Satooka  is  merely  a  j  thousand  Zeyf  dirms,  but  without  reciting 

>  modifloatioD.  in  the  same  miknner  as  if  a ;  the  cause  (such  as  sale  or  loan],  some 
?  penon  should   declare    that    "he    owes    a  I  authorities    say   that    this    assertion    with 

!■  thousand  dirms,  but  of  such  a  kind  that  ten  '  respect   to   the  quality  of  the  dirms  is  te 

'-  «f  them  weigh  five  miskola.     The  reasoning  \  be  credited,   accordiug  to  all  our  docters. 

i.  of  Haneefa  is  that  his   assertion  of  their   Others,  however,  allege  that,  acoording  to 

!^  being  Zeyf  or  Satooka  is  eqaivalent  to  a   Haneefa,  it  is  not  to  be  admitted,  because, 

retrsctation :  for  an  absolute  contract  pre-  as  the  acknowledgment  is  absolute,  it  may 

.:     nipposes  dirms  free  from  defect;   whereas  relate  either  to  legal  contracts,  or  to  acts  of 

Zeyf  and  Satooka  are  both  defective.     Now  violence,  such  as  usurpation  or  destruction, 

:-'     the  plea  of  a  defect  is  a  retractation  of  part  which  are  illegal ;— and  the  former  supposi- 

of  the  obligation  involved  in  the  acknow-  tion.  is  adopted,  as  acknowledgment  is  rather 

i:      led^ment ;    and   the   case  ia   therefore   the  to  be  attribntea  to  a  lawful  tban  to  an  un- 

>  Mine  as  if  the  seller  of  a  thing  should  say  lawful  cause. 

to  the  purchaser  of  it,  "  I  have  sold  you  a  And  alio  where  it  is  mentioned,  if  it  be 
thiuf;  with  a  defect,  of  which  you  were  either  usurpation  or  truil.—l7  a  person 
apprised,"  and  the  purchaser  deny  his  acknowledge  hia  hiving  usurped  a  thousand 
knowledge  of  the  defect,  in  which  case  the  dirms  from  another,  or  his  having  received 
denial  of  the  purchaser  is  credited,  as  them  in  deposit;  and  afterwards  assert  that 
probability  argues  in  hia  favour,  siuce  every  the  said  dirms  were  Zeyf  or  Binhirja ;  in 
absolute  contract  suppo^ies  a  freediim  from  that  case  bis  assertion  must  be  credited, 
.;  defect.  Besides,  Salooka  dirms  do  not  con-  whether  it  be  conjoined  with  or  separate 
.;  stitute  price  ;.  and  as  a  contract  of  sale  is  from  the  acknowledgment;  because  man- 
never  concluded  but  for  price,  it  follows  that  kind  are  accustomed  to  usurp  whatever  they 
his  explanation  is,  in  effect,  a  retractation,  j  can  find,  and  to  place  in  deposit  whatever 
(With  respect  to  the  case  adduced  by  the  they  possess;'  and  therefore  neither  of  these 
two  disciples  of  "an  acknowlci^gment  of  a  acts  necessarily  infers  the  dirms  to  have  been 
debt  of  a  thousand  dirms,  accompanied  with  |  Jeed  (that  is,  good).  The  acknowledger's 
a  declaration  that  the  dirms  due  arc  of  that  i  assertion,  therefore,  of  the  dirms  being 
kind  of  which  ten  are  equivalent  to  five  either  Zej-f  or  Binhirja  is  equivalent  to  an 
_■     miskals,"— it  is  to   be  observed,   in  reply,  1  explanation  of  the  species,   and  is  conae- 

-  that  the  reservation  is  admitted,  for  this  quently  admitted,  even  though  it  should 
:     reason,   that    the    acknowledger,    in    Ibis    not  have  been  conjunctively  made.— for  the 

instance,  speaks  with  a  reservation  merely  same  reason,  nUo,  if  an  usurper  produce 
_  of  the  degree  or  proportion  of  the  dirms,  and  .  a  defective  article,  aa  the  thing  he  had 
_■     to  that  the  word  dirms  applies. — It  is  other-  ,  usurped, — or  a  trustee  produce  a  defective 

wise  in  a  description  of  the  goodness  of  the  irticle,  aa  the  thing  he  had  received  in 
r     dirms,  for  as  to  tbia  the  term  dirms  does  not   deposit, —the  declaration  so  made  must  in 

properly  apply,   it  is  not  considered  as  a  |  tither  case  be  admitted. — It  is  reported,  from 

reservation,  any  more  than  the  exception  of   In  Aboo  Yoosaf,  that  in  case  of  an  acknow- 

the  foundation  of  a  house.)  '  ledgment  of  uburpation,  the  ncknowlt-dgtr's 

Sut  not  ic?ien  the  exception  relates  to  the    isscrtion  of  the  dirms  being  Zeyf  ougbl  not 

tpeciei  and  not  to  the  qualilu.—TiiE  case  is    to  be  credited  where  it  is  madTe  separately 

difl'ercnt  where  a  person  aoknowlednes  Uiat 

he  is  indebted  to  another  a  £oor  of  wheat, , 

aa  the  price  of  a  slave,  but  that  the  wheat  is  |     *  Witboot  any  regard  to  the  ipeciea  or 

of  a  coarse  kind;  because  coarsenesa,  with   quality. 
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frnm  t1ic  acltnowlcdfrmcnt ;  bcrause  of  the  [  and  thej  are  lort,"  and  Omar  reply 
niittlt>L',v  I'f  tliiH  van-  1<i  tliut  al  n  loan,  on  the  you  took  them  by  way  of  nranatio] 
iiriiii'iiUi-  111'  Ki'iMiL  iu<liii'iiifr  n'Hpiinsihility  that  rase  Zeyd  ii  TespoQBible  for  tl 
III  li"tli  ra<'f,  thiit  i>,  in  n  cnsc  I'ithcr  of |  If  Zeyd,  on  the  contrary,  say.  "yo' 
tiFiirpHiion  or  I'f  l'>uii :  fur  hi-  huldv  that,  in  mc  a  thouiand  dirms  by  way  of  depoi 
atiiMiif  I'liin,  thi-ii..kniiwl.dKir"ii  nwttrtiun  1'  ,....-,  ... 

Ill'  llif  iiii>n<-y  iHiiTiiwi'd  bi'iiiK  7.vjt  caiinot   1 
\'diu-d.  if  H.'iiuTatcly  inado ;  and  » 


n  ihi-  < 


II  nu'-K 


Ai-kHinrlrilijHirnt  tcHh  rrnpn-t  io  the  tlc- 
ptuiil  IT  iinuriKilu'H  !•/  Sal„i,ia  ilirm*.-~\v  o 
)iVT>an  otknowli-d((C  his  uaurpatinn  of  a 
thuiuand  dinnH,  or  hia  rccc-ipt  of  that  *um 
in  di-pniiit.and  assirt  thot  lliuy  werf  Satooka. 
ill  tliat  caiKi  liiH  asM'rtiun  muHt  bi-  credited, 
if  «oiiji>iiii'd  with  thi-  ackiiuwledKio^iit ;  hut 
not  othiTwisf ;  Iwi-aust  ulthuiiKh  Satimka  be 
n<it  in  n-ality  u  kimi'Iis  »f  dirms,  slill  it  is 
rutiti>niury  to  apply  that  «-ord  to  them  fiRura- 
tivtly:—tb>-nu-nlion  of  this  term,  therefure, 
i.t  II  niiiililicatiuii,  and  niuit  comieqiuutly  bu 

All  ij-rrpti-n  af  a  part  from  the  irholt  m 
imt  t'l  lie  rrrdi/til.  if  uiiiifr  luparaMj/.^lv  a 
piTMiu  <lii-lari'  that  "In-  owes  Buuh  an  one 
a  Ili<iiit>:ind  dirnis,  on  aeeuunt  of  certuin 
(.•ornlii,"  or  that "  he  hail  borrowed  a  tho^^and 
diriii*,"  iir  that  "  hu  h.ia  wctivi-d  a  thousand 
dinus  in  di  llu^it,"  or  that  "  ho  owes  a  thou- 
sand Zi-Tf  ilirniK,'*  or  tliat  lit  has  usurped  a 
tliuu^anJ  dirms," — and  he  at'tL-rwards  exuept 
a  partieiihir  number  of  dimis  from  the  obh- 
cation,— in  none  of  theiw  cvu-b  is  his  asser- 
tion to  be  adiuilti-J,  if  made  separately  from 
the  aeknowhdifini'iit,— wliercoB  if  it  M  OOO- 
j<iinLil  with  the  afknowli ■dement  it  must  be 
udiuitted,  as  the  assertion  is  in  this  case  an 
PKn-plion,  tind  an  eiet-t'tion  is  raUd  whin 
coDJunet.  It  is  othiTwisi.'  if  he  oRsert  the 
dirms  to  be  Zeyf,  o»  a  reservation  of  this 
iMttire  is  not  valid,  sinee  Ztjt  relates  to 
([ualilv  ;  hilt  i^xpre'ssion  appfieH  bolely  to 
ouanlily,  not  to  quality;*  and  eieeption  is 
not  adiiiiltid  with  respecl  to  any  matter  but 
what  tuny  In-  jirt'cisi'ly  expressed.         ..... 

I'uIrM  this  ariie  fmiii  «iinv  tmaroidable 
BcciWtHf.— It  is  to  l.i:  ohnrved,  howc 
that  if  the  cxceiition  should  have  been 
jeined  by  neee»Kliy  (such  as  by  a  coiig:h,  .  .. 
ul.«.4T.^.ig  uf  breuUi).  it  is  then  considered  as 
et,  because  of  the  interruption  being 
„„Aoidable. 

In  an  nrtnoNleilffiiieiit  uf  uturpiiliiiH  a 
damaijeil  artirle  amul  he  accupled.—lv  A  per- 
son auknowledfto  the  iisupation  uf  eloth,  and 
then  produee  damaged  cloth,  it  must  nwer- 
tlieteos  be  odmitted,  as  usurpation  is  not 
rest rie led  to  perfect  thiufcs. 

Where  Iht  property  i*  Imt,  if  the  aikHoir. 
ledger  alli^  a  tmtt,  and  the  othtr  paiif 
atierl  ail  utitrpetioH,  the  aekHiHc/edmr  i» 
reniHiniiblv—lv  Zeyd  tay  to  Umar,  "  1  took 
from  you  a  thuusaud  dirms  by  way  of  trust, 


r  admits 


case  Zerd  is  not  rcapouaible  for  ti 
The  difference  between  tHeae  two  ci 
that  Zeyd  ^in  the  former  oaae)  first  ai 
led^fci  a  thing  which  la  a  caTue  of  re 
bihty,  namely,  taking,  and  ofterwsrdi 
an  exemption  from  responsibility,  by 
ing  that  he  held  it  aa  a  deposit. 
deposit  implies  tbo  consent  of  Onu 
Omar  denies  his  assent ;  and  therel 
defendant,  his  assertion  supported 
oath  must  be  credited.  In  tne  secog 
on  the  contrary,  Ze^  does  not  mt 
acknowledgment  subjecting  him  to  : 
sihility ;  because,  in  usioK  the  word 


he  r 


B  the  a 


*  MeaninR,  perhaps,  that  n 

of  a  precise  and  definite  expre         ,  .       .   _ _, 

<^uahty  can  bo  ascertained  only  by  examina-  by  way  of  deposit," — and.the  otiier 
tion  and  inspection.  I  "  no ;  yon  have  taken  them  by  way  of 


himself;  and  no  one  is  aubjeot  to  n 
bility  for  the  oetions  of  another. 
on  the  other  hand,  asserts,  Sfftdnst  '. 
cause  of  responsibility,  namely,  usor 
which  Zeyd  denies ;  and  oonaeqoei 
defendant,  his  word  supported  by  ■ 
must  be  credited. — It  is  to  be  ohsen 
the  word  receive,  in  this  case,  is  eqv 
to  take  i  and  the  word  remove  to 
give.  Thus,  if  the  acknowledger,  ini 
taken,  should  say  that  he  had  rea 
thousand  dirms,  he  is  in  that  case  sni 
responsibility.  If,  on  the  contrary, 
"  you  have  removed  to  me,"  instead  t 
have  given  me,"  he  is  not  in  that  os 
jett  to  responsibility. 

OujEcTioN. — Neither  giving  nor  re 
can  bo  carried  into  execution  without 
on  the  part  of  the  other  party.  An  B 
Icdgment  of  giving  or  of  removing, 
fore,  in  virtually  an  aeknowledni 
rcoeiving ;  and  consequently  it  woidd 
that,  in  either  case,  the  acknowlei 
subject  to  responsibility. 

Keplt. — The  giving  and  removing 
thinj;  to  another  is  sometimes  perfbr; 
ft  mere  relinquishment  of  the  right 

artielo   (that  is,  by  a '-'  - 

other  &om  takiujr  '' 

placing  the  article  b  

and  removing  may  therefore  be  csnii 
execution  without  a  receipt  or  takis 
hence  an  acknowlcdfrment  of  giving 
morinft  does  not  involve  an  ackuowle< 
of  receiving  or  taking.  Besides,  adi 
that  receipt  is  established  tiaia  gii 
rcmuvinp,  still  it  is  established  o) 
implii'ation ;  and  whatever  is  establii 
implication  is  adopted  only  in  cases  of 
sity  ;  but  there  exists  no  necessity, 
prcKoiit  instance,  to  establish  respimi 
for  the  loss. 

Hut  not  if  he  auert  a  Iruff,  and  thi 

auerl  a  toan.—lF  a  person  say  to  m 

I  hovo  taken  a  thousand  dirms  tn 


Book  XXV.-Chap.  II.] 


ACKNOWLEDGMENTS. 


435 


— *in  tlus  case  the  assertion  of  the  acknow- 
ledger, notwithstanding  his  use  of  the  word 
fcakiDi?,  must  be  admitted :  for  both  parties 
ue  ai^ed  in  the  taking  of  the  dirms  with 
fclie  consent  of  the  person  in  whose  favour 
the  acknowledgment  is  made ;  but  he  asserts 
n  loan  (which  is  a  cause  of  responsibility), 
irhereas  the  acknowledger  asserts  a  deposit. 
—There  is  an  evident  difference  between 
Qus  case  and  that  which  has  already  been 
izplained,  in  which  the  person  in  whose 
BuTOur  Uie  acknowledgment  is  made  asserts 
BMirpation ;  because  that  i)erson  stands  as 
Itfendant,  since  he  denies  his  consent. 

Case  of  acknowledgment  of  the  receipt  of 
noficy,  with  a  reservation  of  its  being  the 
property  of  the  acknowledger. — If  a  person 
mjt  *'this  sum  of  a  thousand  dirms,  my 
property,  was  in  trust  with  such  a  person, 
md  as  such  I  have  taken  it  from  him,"  and 
the  other  deny  this,  and  declare  the  said 
mm  to  be  his  own  property;  he  is  in  that 
MM  entitled  to  take  it  from  the  acknow- 
ledger; because  the  acknowledger  confesses 
SiAt  he  took  the  sum  in  auestion  from  him 
m  the  claim  of  its  being  nis  own  property, 
vhioh  the  other  denies ;  and  hence  his  asser- 
icMi*  as  defendant,  must  be  credited. 

Ciue  of  acknowledgment  of  the  receipt  of 
peeiftc  property,  with  a  reservation  to  the 
mms  effect, — If  a  person  affirm  that  he  had 
Itfed  out  an  animal  of  carriage  to  another, 
rlio,  ^ter  riding  upon  him,  had  returned  it 
o  him, — or,  that  he  had  hired  out  a  garment 
o  another,  who,  after  wearing  it,  had  re- 
umed  it  to  him, — and  the  other  contradict 
liis,  declaring  the  said  anhnal  or  garment 
o  be  his  own  property,  in  that  case,  according 
o  Haneefa,  the  assertion  of  the  acknow- 
edger  must  be  admitted,  upon  a  favourable 
construction. — The  two  disciples  maintain 
hat  the  assertion  of  the  other  party  must  be 
oedited ;  and  this  is  agreeable  to  analogy. 
—(The  same  difference  oi  opinion  also  obtains 
rhere,  instead  of  hiring  out,  the  acknow- 
edger  says  that  he  had  lent  his  horse  to  the 
ither  to  ride  on,  or  his  house  to  reside  in, — 
>r,  had  given  his  garment  to  another  to 
nend,  or  hire,— and  had  afterwards  resumed 
;he  article,  and  the  other  declare  it  to  be  his 
;iroperty. — (Analogy  would  suggest,  as  has 
)een  already  mentioned  in  the  example  of 
leposit)  that  the  acknowledger,  in  these 
sases,  has  confessed  his  having  taken  and 
IKMsessed  himself  of  things  which,  however, 
la  asserts  to  be  his  own  prox)erty ;  but  which 
s  denied  by  the  |)er8on  in  whose  favour  the 
loknowledgment  is  made ;  whose  assertion, 
IS  defendant,  must  therefore  be  credited. — 
rhe  reasons  for  a  more  favourable  construc- 
;ion,  in  this  particular,  arc  twofold. — Fekst, 
lie  establishment  of  the  receipt,  in  cases  of 
lire  and  of  loan,  is  not  admitted  from  itself, 
)at  from  necessity  (that  is,  from  the  neces- 
ity  of  answering  the  object  of  the  contract, 
lamely,  the  usufruct  of  the  article) ;  and 
lie  e£»ct  is  therefore  restricted  to  the  point 
kf  neoeBsitv.  Henoe  the  acknowledgment  of 
lire  or  of  loan  does  not  inyolve  the  acknow- 


ledgment of  receipt,  as  in  the  case  of  a 
deposit. — Secondly,  as  in  the  cases  of  hire, 
loan,  and  residence,  the  possession  of  the 
person  in  whose  favour  the  acknowledgment 
IS  made  is  established  solely  by  the  avowal 
of  the  acknowledger,  his  explanation  of  the 
nature  of  that  possession  must  be  admitted. 
It  is  otherwise  in  the  example  of  deposit, 
since  a  deposit  may  be  made  without  a  deli- 
very ;  as  where,  for  instance,  a  person's 
gown  is  blown,  by  the  wind,  into  another 
person's  house,  in  which  case  the  gown  re- 
mains a  deposit  with  the  owner  of  the  house, 
although  no  formal  delivery  have  been  made. 
The  author  of  this  work  observes,  that  the 
point  upon  which  the  difference  between  the 
cases  ot  hire,  loan,  or  residence,  and  that  of 
deposit  (as  before  explained)  turns,  is  not 
that  the  word  take  is  recited  in  the  latter 
and  not  in  the  former  oases;  because  this 
word  is  used  by  Mohammed,  in  tiie  case  in 
question,  in  the  Mabsoot,  treating  of  acknow- 
ledgments ; — but  that  it  rests  upon  the  two 
reasons  for  a  favourable  construction  of  ^e 
law  in  this  particular,  as  recited  above. 

If  a  person  says  **  I  have  received  from 
such  a  person  his  acquittance,  of  a  thousand 
dirms  which  he  owed  me," — or,  **  I  lent 
such  a  person  a  thousand  dirms,  and  have 
received  back  the  same,**— and  the  other 
deny  the  previous  existence  of  the  debt,  our 
doctors  are,  in  that  case,  unanimously  of 
opinion  that  the  assertion  of  the  person  in 
whoso  favour  the  acknowledgment  is  made 
is  to  be  credited ;  because  a  debt  must  be 
discharged  by  means  of  a  similar ;  and  this 
cannot  otherwise  be  accomplished  than  by 
the  creditor  s  receiving  a  portion  of  the 
debtor's  property,  equivalent  to  the  debt, 
in  such  a  manner  as  may  induce  responsi- 
bility. The  acknowledger,  therefore,  in 
sapng  that  he  had  received  from  the  other 
an  acquittance  of  the  debt  which  that  other 
owed  nim,  confesses  a  circumstance  which 
is  a  cause  of  responsibility ;  and  he  after- 
wards claims  the  right  of  property  in  the 
same,  in  virtue  of  its  having  been  given  to 
him  in  exchange  for  his  debt,  which  is 
denied  by  the  other;  he  therefore  stands 
as  defendant,  and  his  assertion  must  con- 
sequently be  credited.  It  is  otherwise  in 
assertions  of  hire,  loan,  or  residence,  be- 
cause the  thinjj:  seized,  in  those  instances,  is 
an  identic  article,  for  which  the  acknow- 
ledger claims  the  hire,  or  so  forth :  there  is 
therefore  an  evident  difference  between  tht? 
cases. 

Ca$e  of  dispute  with  respect  to  imtnovable 
property, — If  a  person  acknowledge  that 
another  has  cultivated  a  particular  piece  of 
land,  or  built  a  particular  house,  or  planted 
grapes  in  a  particular  orchard,  the  said  land, 
house,  or  orchard  being  in  the  possession  of 
the  acknowledger,  and  the  person  in  whose 
favour  he  acknowledges  claim  the  property 
of  these  things,  and  the  acknowledger,  on 
the  other  hand,  declare  them  to  be  his  own 
property,  and  that  the  other,  in  the  cultiva- 
tion, buiiding,  or  planting,  had  only  acted 
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bv  hh  <lrsirf,  as  his  assistant,  or  as  his  1  debt,  therefore,  resembles  the  settlem 
hinlinu'— in  that  caso  the  assorlion  of  the  a  contract  of  purchase  or  of  marriage  ; 
acknowk(l«,'(T  must  b(i  credited,   according? ;  is  to  say,  if  a  Mck  person  purchase  goo< 


remain  indebted  for  the  price, — or  nu 

a  proi>cr  dower,  and  remain  indebted 

same,— debts  so  contracted  are  upon  ai 


to  all  our  duetors ;    because    he   does    not 
make  an  aekn«»\vb  dtrment  of  the  possession 

on  iK-lialf  of  th«?  othi-r.  but  menlv  of  the    . 

abovi-nuiitioned  acts  as  performed  by  that  |  footing;:  with  debts  oontracted  durini^  ] 
otiicr,  ami  tlu  si*  do  not  ar^ue  a  ri^ht  of  pos-  and  so  also  in  the  case^  in  question 
session,  since  the  persun  in  whose  favour  the  j  argnmcnt  of  our  doctors  is  that  ackno 
ncknowl<-d}i:ment  is  made  mi^ht  have  law- 1  mcnt  is  not  valid  when  it  tends  to  pr 
fully  ptrfurmt'd  these  acrts  upon  thin^  that  i  the  right  of  another ;  and  the  ackno 
were  in  the  possession  of  the  acknowledger.  I  ment  of  a  sick  i>erson  does  indu 
Tlie  ease,  tliert-t'ore,  is  the  same  as  it'  a  per-  consequence,  since  the  rijrbts  of  the  ci 
son  were  to  declare  that  a  particular  tailor !  of  debts  contracted  during  his  hea 
had  sewed  his  ^^arment  for  lialf  a  dirm,  but  |  connected  w^th  his  property,  inasn 
that  hr  had  not  received  the  garment  from  they  may  seize  it  for  the  payment  of 
the  tailor  i  and  the  tailor  claim  tlie  pro- '  owing  to  them ; — whence  it  is  that  c 
prrly  of  the  garmeni :  for  there  the  acknow-  i  a  gratuitous  or  benevolent  nature  a 
ledp-m'-nt  so  made  is  not  sup]>osed  to  allude  .  allowed,  in  a  sick  man,  beyond  the  e] 
to  tho  iMisscssion  on  the  part  of  the  tailor,  !a  third  of  his  estate. — It  is  otherwi 
and  tliereffjre  the  assertion  of  the  acknow- j  respect  to  marriage  on  a  proj)er  doi 
ledirer  is  ereditc  d  ;  and  so  also  in  the  ease  in  .  marriage  is  one  of  the  most  essentia 
quesiion.  It  is  otherwise  if  the  acknow- !  of  a  sick  person,  since  in  the  same  ma 
ledger  say  that  **  h'*  has  received  possession  :  man  is  impelled  to  his  own  preserva 
from  the  tailor;  "  for  concerning  that  case  also  is  he  impelled  to  the  propagation 
there  is  a  disagreement  amon^rstour  doctors,  '  species. — It  is  otherwise,  also,  with 
similar  to  what  has  been  described.  '  to  the  purchase  of  property  for  an  eqr 

'  price ;  because  the  right  of  the  cred 
'  connected  with  the  substance  of  the  pi 
'  and  not  with  the  form  of  it ;  and 
instance  of  purchase  the  substance  is 
—During  health,  moreover,  the  righl 
creditors  is  connected  ^ath  bis  pen 
with  his  property,  since  wbilst  he 
I  condition  to  acquire  property,  it  is  si 
I  that  the  property  will  increase: — a 
Debts  avkntnchdged  on  a  deathbed  {xcithoui  ,  sickness,   on    the   contrary,    is    a    & 
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inability,  and  therefore   tbe    right 
creditors  is  then  connected  with  li 
perty.f 

OBJECTiox.—If  the  connection  oi 
contracted  during  health,  with  the  p 
of  the  sick  person,  be  a  bar  to  the  ob 


assigning  the  cause  of  them)  are  preceded  by 
debts  of  ever !f  other  description.— It  a  person, 
in  his  last  illness,  acknowledge  a  debt,  as 
being  due  to  another,  and  he  also  owe  other 
del)ts  contracted  during  health,  or  debts  con- 
tracted during  his  sickness  for  known  causes 

(such  as  the  purchase  or  the  destruction  of  of  other  debts,  because  of  the  priority 
property),andof  which  proof  may  be  obtained  I  former,   it  follows  that    if    a   sick 
by  other  means  than  ihroujrh  his  acknow-  |  having  made  an  acknowledgement  in 
Jedurment,  or  be  indebted  to  his  wife  married    of   a    peison,  should    afterwards  ra 
during  his  sickness,  for  her  Mihr-Misl  (or 
prop*  r  dow<T),  — all  lhes«.'  debts  so  contracted 
duiinpT  health  or  sickness  have  a  pr»  ferencc 
to  that    oth»r  which   he    so   acknowledges 
durinur  his  sickness,  and  of  which  the  cause 
is  unknown.  tShafei  maintains  that  the  debts 
of  the  healthy  and  the  sick  arc  alike  valid, 
since  acknowledgment,  which  is  the  cause  of 
both,  is  in  both  instances  equal,  inasmuch 
ns  it  is  derived  from   the    understanding. 
Debt,  moreover,  and  the  responsibility  of  the 
person  to  which  the  obligation  relatA.'s,  are 
capable  of  comprehending  the  rights  of  a 
variety  of  persons.    An  acknowledgment  of 


*  By  sick  persons,  throughout  the  whole  of 
this  chaptcT,  is  meant  such  as  are  affected 
with  a  mortal  disorder. —  (The  analoirical 
principle  on  which  the  law  upon  this  head 
proceeds  is  set  forth  in  treating  of  the  divorce 
of  the  bick.— See  Vol.  I.,  p.  99.) 


g ---F -—w.    w^    Mb      TV    «A«    ■mi>f  ■&! 

acknowledgment  in  favour  of  anoth 
not  valid,  because  the  first  acknowle 
is  preferable,  as  being  connected  w 
proper tv ;  whereas,  according'  to  lai 
are  both  valid. 

llF.PLr. — The  whole  period  of  sick 
considered  as  one  and  the  same,  beca 
whole  of  it  is  a  time  of  restrictic 
therefore  one  part  or  period  of  it  is  tl 
as  another. — It  is  otherwise  with  rei 
health,  as  health  is  not  a  period  of 
tion,  and  therefore  deeds  are  then 


•  That  is  to  say,  without  any  pai 
specification  of  a  dower  :  for  if  a  sick 
marry  upon  a  specified  dower,  the  agi 
holds  to  the  extent  only  of  one-third 
whole  property. 

t  Wnat  is  here  said  pnerita  some  atl 
as  it  elucidates  a  very  important  poin 
laws  of  property. 
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whereas,  sickness  beinf^  a  time  of  restrictioD, 
many  deeds  arc  ihen  unlawful. 

It  is  to  be  observed  that  debts  contracted 
during^  sickness,  of  which  the  cause  of  the 
obli^tion  is  known,  are  preferable  to  debts 
of  sickness  which  are  supported  merely  upon 
seknowledgment ;  because  the  former  are 
mree  from  suspicion.  It  is  also  to  be  obseryed 
that  debts  of  sickness,  of  which  the  cause 
Is  known,  are  upon  a  foot  of  equality  with 
dsbts  of  health,  neither  having  a  preference 
orer  the  other ; — a  debt  of  a  proper  dower, 
because  of  the  necessity  for  marriage;  and 
debts  contracted  on  account  of  purchase,  or 
of  a  loan,  because  of  the  existence  of  an 
equivalent.  —  The  right  of  the  creditors, 
MoreoTcr,  is  connectea  merely  with  the  sub- 
stance ;  and  as,  in  the  establishment  of  these 
debts,  there  is  no  doubt  or  suspicion,  they 
are  therefore  on  a  foot  of  equality  with  debts 
of  health. 

ji  dying  person  cannot  concede  any  specific 
property  oy  acknowledgment. — Ip  a  sick 
person  make  an  acknowledgment  in  favour 
of  any  person,  of  something  he  holds  in  his 
hand,  such  acknowledgment  is  not  valid, 
beeause  of  the  injury  it  induces  to  the 
ereditors,  whose  right  is  connected  with  that 
thiM. 

.\or  make  a  partial  discharge  of  his  dehts 
(juee^pting  those  contracted  during  his  ill' 
Mas). — It  is  not  lawful  for  a  sick  person  to 
discharge  the  debts  of  part  of  his  creditors, 
because  such  partial  discharge  is  a  destruc- 
tion of  the  right  of  the  others :  and  in  this 
jeapectthe  creditors  of  health  and  of  sickness 
ajre  upon  an  equality : — excepting,  however, 
'where  the  sick  person  restores  something  he 
may  have  borrowed  during  his  sickness,  or 
pays  the  price  of  something  he  may  have 
purchased  during  his  sickness;  and  the 
obligation  admits  of  being  proved  by  wit- 
nesses :— in  other  words,  if  a  person  borrow, 
during  his  last  illness,  a  thousand  dirms, 
and  keep  the  same  by  him,  or  purchase  any- 
tlung  with  them  to  that  value,  and  after- 
'vrards  repaj  the  loan,  or  pay  the  price  of  the 

Kurchase,  it  is  lawful,  where  it  admits  of 
eing  proved  by  evidence,  because  these 
payments  are  attended  with  no  injury  to  the 
creditors,  as  the  acknowledger  has  obtained 
an  equivalent  for  what  he  pays. 

A.  debt  acknowledged  upon  a  death-bed  is 
discharged  after  all  other  aebts. — If,  after  the 
discharge  of  the  ^vhole  of  the  preferable 
debts,  there  still  remain  some  property  of 
the  sick  man's  estate,*  such  residue  must 
be  applied  to  the  discharge  of  the  debts 
acknowledged  during  his  sickness;  because 
such  acknowledgments  were  in  themselves 
valid,  and  having  been  annidlcd  merely  from 


♦  This  case  supposes  a  distribution  of  the 
effects  of  the  acknowledger,  after  his  decease ; 
and  the  term  sick  man  is  applied  to  the 
defunct,  in  this  instance,  merelv  to  dis- 
tinffnish  him,  as  having  aoknowleoged  debts 
whust  he  was  sick  of  a  mortal  illness. 


a  regard  to  the  rij^hts  of  the  creditors,  they 
resume  their  original  validity  when  the  bar 
to  their  operation  is  removed. 

If  there  be  no  other  debts,  it  is  discharged 
previous  to  the  distribution  of  the  inheritance. 
— The  acknowledgments  of  debt,  by  a  sick 
person,  ^vho  does  not  owe  any  debts  ot  health, 
are  valid,  as  they  occasion  no  injury  to 
others. — In  such  case,  also,  the  said  debts 
are  preferable  to  the  claims  of  the  heirs; 
because  Omar  has  said,  **  whenever  a  sick 
person  acknowledges  debts,  they  must  be 
considered  as  obligatory,  and  discharged  from 
his  etfects."~Besides,  the  discharge  of  his 
debts  is  a  matter  of  necessity ;  and  the  right 
of  the  heirs  is  connected  with  his  estate  on 
the  sole  condition  of  its  beioff  free  from 
incumbrance  ;  whence  it  is  that  the  discharge 
of  the  funeral  expenses  precedes  the  right 
of  the  heirs,  as  that  is  also  a  matter  of 
necessity. 

An  acknowledgment  in  favour  of  an  heir  is 
not  valid,  unless  admitted  by  the  co-heirs, — 
If  a  sick  person  make  an  acknowledgment 
in  favour  of  any  of  his  heirs,  it  is  not  valid, 
unless  it  be  verilitd  by  the  other  heirs.— 
Shafei,  in  one  report  of  his  opinion  upon  this 
point,  says  that  it  is  valid  ;  because  acknow- 
ledgment is  the  manifestation  of  an  estab- 
lished right ;  and  the  probability  is  that  the 
acknowledger  has  spoken  truth,  since  reason 
forbids  falsehood,  more  particularly  in  time 
of  sickness. — Besides,  as  religion  and  justice, 
when  joined  to  reason,  must  restrain  a  man 
from  falsehood,  the  acknowledj^mentof  a  sick 
person  in  favour  of  his  heir  is  like  an  ac- 
knowledgement in  favour  of  a  stranger ;  — or, 
like  an  acknowledgment  iu  favour  ot  an  addi- 
tional heir — (as  if  a  person  should  acknow- 
ledge that  **  a  particular  person  is  his  son," 
— which  acknowledgment  is  valid,  notwith- 
standing it  diminish  the  rights  of  the  other 
heirs) ; — or,  like  an  acknowledgment  of  the 
destruction  of  a  deposit,  the  property  of  an 
heir  (as  where,  for  instance,  a  person  lodges 
a  deposit  of  one  thousand  dirms,  during  either 
health  or  sickness,  with  his  father,  in  tne  pre- 
sence of  witnesses,  and  the  father  afterwards, 
whilst  dying,  acknowledges  that  he  had  de- 
stroyed the  deposit  of  his  son, — in  which  case 
the  acknowledgment  is  valid,  and  the  person 
in  whose  favour  it  is  made  is  entitled  to  a 
thousand  dirms  from  the  estate  of  the  acknow- 
ledger, although  it  diminish  the  right  of  the 
heirs  ; — and  so  also  in  the  case  iu  question).— 
The  arguments  of  our  doctors  upon  this  point 
are  threefold. — First,  the  prophet  has  said 
"  there  is  no  legacy  to  an  heir,  and  no  ac- 
knowledgment of  a  D£BT  in  favour  of  an 
HEIR." — Secondly,  as  the  right  of  the  heirs 
is  connected  with  the  property  of  a  person  in 
his  last  sickness  (on  which  account  ne  is  not 
permitted,  at  that  period,  to  do  any  deed  of 
gratuity  or  affection),  an  acknowledgment  in 
favour  of  some  of  the  heirs  is  invalid,  as 
being  prejudicial  to  the  right  of  the  others. — 
Thirdly,  as  the  sick  person^  in  his  last  ill- 
ness, is  above  the  want  of  his  property,  and 
as  affinity  is  the  cause  of  connecting  the  right 
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of  the  whole  of  the  heira  with  the  property, 
wht-n  thi'  want  of  it  no  hmfrcr  exists  m  the 
si  ok  person,  it  follows  that  at  sueh  period  an 
acknowli'd^^nient  iu  favour  of  a  part  of  them 
must  bo  au  injury  to  the  whole.  This  eon- 
nexi-'ii,  howi'Vi-T,  (loos  not  operate  with  respect 
to  strangers,  because  of  the  necessity  the  sick 
mau  was  under,  during?  health,  of  entering 
into  coucerns*  with  them  ;  for  many  of  the 
con  corns  of  the  sick  (such  as  purchase,  sale, 
and  the  like)  are  entered  into  with  strangers 
durin;^'  health  ;  and  if  their  acknowledgment 
of  these  during  their  sickness  were  not  valid, 
people  would  l>e  cautious  of  dealing  with  them 
durin«?  their  liealth,  and  their  affairs  would 
of  eiinsequence  sutier. — Such  an  acknowledg- 
ment, there  fori',  is  preferable  to  the  claims  of 
the  heirs. — It  is  to  be  observed  that  the  con- 
nexion hen?  mentioned  docs  not  op<.-rate  to 
the  destruction  of  a  sick  man^s  acknowledg- 
ment of  ])areutage,  by  which  an  additional 
heir  is  occasioned  ;  because  the  sick  man  also 
is  necessitous  in  this  particular,  as  narentago 
exists  aiter  death,  and  a  man  is  held  to  con- 
tinue in  existence,  after  death,  in  the  person 
of  his  oilspring ;  whence  parentage  is  one  of 
the  wants  of  the  dead. 

ylnd  so  also  of  on  acknoiclcdgmrnt  in  favour 
of  a  part  of  me  heirs. — If  a  sick  man  make 
an  acknowledgment  in  favour  of  part  of  his 
heirs,  and  the  others  verify  the  same,  such 
acknowledgment  is  valid,  because  of  the  re- 
moval of  the  only  obstacle,  namely,  the  con- 
nexion of  the  right  of  the  other  heirs  with  his 
property,  which  they  themselves  relinquish. 

The  acknoicledijmvnt  of  a  dying  person  in 
favour  of  a  stranger  is  valid,  to  the  amount  of 
the  whole  estate. — If  a  sick  person  make  an 
acknowledgment  iu  favour  of  a  stranger,  it  is 
valid,  although  it  be  tantamount  to  the  whole 
of  his  pro nerty,— because  Omar  has  said  **  the 
acknowleagment  of  debt  by  a  sick  person  is 
valid ;  and  the  debt  is  due  from  the  whole  of 
his  estate" — (as  before  quoted). — Analogy 
would  suggest  that  the  acknowledgment  does 
not  operate  in  a  deg[ree  beyond  the  third  of 
his  property  ;  as  it  is  in  that  degree  only  that 
the  LAW  admits  of  the  deeds  of  a  sick  man 
with  regard  to  his  property. — Our  doctors, 
however,  remark  upon  tnis  that  as  the  acts  of 
a  sick  person  arc  valid  with  respect  to  a  third 
of  his  property,  it  follows  that  the  acknow- 
ledgment of  a  sick  person  is  valid  in  the  same 
proportion ;  and  it  then  becomes  valid  with 
respect  to  the  remaining  thirds  also ;  because, 
upon  the  sick  person  acknowledging  one  third 
of  his  property  to  belong  to  another,  it  be- 
comes from  that  moment  the  property  of  that 
other ;  and  as  the  remaining  two  thirds  then 
form  the  whole  of  the  property  of  the  acknow- 
ledger, he  may  lawfully  make  an  acknow- 
ledgment of  one  third  of  it,  and  so  on, 
until  nothing  remain. 

Objection. — It  would  hence  appear  that 

*  Arab.  Moalikat ;  meaning  concerns  of  a 
suspended  nature, — ^sueh  as  purchase  with  a 
suspension  of  payment  of  the  price,  and  so 
forth. 


bequest  to  tho  extent  of  the  whole  pi 
is  also  valid. 

Reflt.— In  bequest,  the  tliird  of  the 
does  not  become  the  pruperty  of  the  le 
until  after  the  death  of  the  testator;  i 
cordingly,  they  cannot  claim  their  1 
before  that  event.  It  is  otherwise  w 
spect  to  an  acknowledgment  of  debt 
person  in  whose  favour  the  acknowIe< 
IB  made  becomes  immediate  propri 
There  is  therefore  an  eTident  dist 
between  the  cases. 

But  it  is  annulled  by  a  subsequent  a 
ledgment  of  the  stranger  being  his  • 
a  sick  person  make  an  acknowledgn 
favour  of  a  stranger,  and  afterwards 
that  *'  he  is  his  son,"  the  parentage  ii 
lished  accordingly,  and  the  acknowlei 
is  null. — If,  on  the  contrary,  a  sick 
make  an  acknowledgment  in  favou 
strange  woman,  and  afterwards  mar 
the  acknowledgment  does  not  beoom 
The  difference  between  these  two  c 
that,  in  the  former,  upon  the  sick 
declaring  the  other  to  be  his  son,  his 
age  is  establislied  in  the  ocknowledg 
the  instant  of  conception  in  the  n 
womb ;  whence  it  is  e\'ident  that  the 
in  whoso  favour  the  aoknowledgme 
made  was  the  heir  of  tho  acknowle 
the  period  of  his  acknowlcdgrment ;  a 
sequently,  that  he  has  made  an  acknc 
ment  in  favour  of  his  own  son,  whicl 
valid  of  course. — It  is  otherwise  with 
to  marriage;  for,  as  tho  rclationsh 
duced  by  that  takes  place  only  ix\ 
time  of  contracting  it,  it  follows  t 
woman  was  not  tho  acknowledgc-r's 
the  time  of  tho  acknowledffmcut ;  ai 
sequently,  that  his  acknowledgment 
favour  remains  valid. 

Case  of  achnowledgment  in  fato% 
repudiated  tcife.^lv  a  sick  i>ersbnTe 
his  wife  by  three  divorces,  and  thei 
ail  acknowledgment  of  debt  due  to  h 
die,*  she  is  in  that  case  entitled  to 
ever  of  the  two  claims  (namely,  her 
of  inheritance,  or  the  amount  of  tl 
acknowledgt^d)  may  bo  the  smaUest 
reason  of  this  is  that  both  the  woman  i 
man  are  iu  this  case  liable  to  suspicJ4 
as  the  edit,  or  term  of  probation,  w 
expired,  the  woman,  after  his  death 
heir,  and  an  acknowledgment  in  fa^ 
an  heir  is  not  valid. — Hence  there  is  t 
bility  that  the  woman  may  have  rec 
her  divorce  as  the  means  of  her  acqu 
right  to  the  acknowledgment ;  and  tl 
husband  may  have  divorced  her  wi 
view  of  giving  her  more  than  she  was  e 
to  as  an  heir.  As,  therefore,  both  hi 
and  wife  arc  liable  to  suspicion,  the  sma 
the  two  claims  is  decreed  to  the  womai 
concerning  that  there  can  be  no  susp 

*  Before  the  expiration  of  her  edit. 
+  See  this  treated  of  at  large  und 


head  of 
p.  99.) 


the  divorce  of  the  sick.     (1 
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I  If  confirmed  by  the  parlies. — It  is  to  bo 
observed  that  Id  all  tlieec  canes  the  conlir- 

'iniLtion  of  the  party  concvmiDg  whom  the 
Acknotoltdgmenti  of  parentage  with  re-.  |  aeknowledgmeiit  is  madu  is  requisite,  ex- 
tpeet  to  infanlt. — If  a  peraon  acknowledge  i  ceptinif  in  the  acknowledg'tneat  with  respect 
the  parentage  of  &  child  who  ia  able  to  give  '  to  a  child,  when  so  young  as  not  to  be  able 
Ml  account  of  himself,  saying,  "  Ibis  is  m;  to  give  any  account  of  himself.  ^It  is  also  to 
•on,"  and  the  ages  of  the  parties  be  such  sx  ,  beobserred  that  the  conlirmatian  concerning 
to  admit  of  the  one  being  ttie  child  of  the  i  parentage  is  valid,  although  made  after  the 
other,  and  the  parentage  of  the  child  be  not  '  death  of  the  acknowledger  ;  because  the 
well  known  to  anv  person,  and  the  child  him-  relation  of  parentage  oxista  after  death. — In 
■olf  yerify  the  acknowledgment,  his  parent-  the  same  manner,  also,  the  oonfirmation  of 
■m  is  established  in  the  aoknowled^er,  a  wife,  after  the  death  of  her  hasband,  ia 
■Ithongh  he  [the  acknowledger]  bo  sick  ;  vaUd;  because  the  edit  ia  one  of  the  effects 
because  the  parentage  in  question  is  one  of   ,,i  marriage;  and  that  exists  after  the  death 


those  things  which  affect  the  acknowledge) 
himaelf  only,  and  no  other  person. — It  is  made 
•  ooodition,  in  this  case,  that  the  ages  of  the 
pwtieB  be  such  as  to  admit  of  the  relation 
of  puentage ;  for  if  it  were  otherwise,  it  ia 
avident  that  the  acknowledger  has  spoken 
fidaely. — It  ia  also  made  a  condition,  that 


the  .     „ 

and  therefore  the  confirmation  of  the  v  .. 
after  the  death  of  her  husband,  is  valid. — Bo 
aXr-a  (in  the  opinion  of  the  two  disciples]  the 
cimHrmntion  of  the  husband  ia  valid,  after 
Ifei  because  inheritance, 


the  parentage  of  the  boy  be  unknown  ;  for  ■■  which  is  ono  of  the  effects  of  marriage, 
If  ho  be  known  to  be  the  issue  of  some  other  exists  after  the  death  of  the  wife ;  whence 
than  the  acknowledger,  it  necessarily  fallows  the  marriage  itself  endures,  in  one  shape; 
that  the  acknowledgment  is  null.— It  is  also  I  for  which  reason  his  conKrmation  is  vaiid. 
made  a  condition,  that  the  boy  verify  the  '  —According  to  Haneefa  the  confirmation  of 
•dcnowledgment;  because  he  ia  considered  the  husband  is  not  valid,  becauso  the  mar- 
M  his  own  master,  as  he  is  suppoaed  able  to  riage  expires  upon  the  death  of  the  wife  j 
(ive  an  acoonnt  of  himself. — It  were  other-  an  which  account  it  is  not  lawful  for  a  hus- 
WtM  if  the  boy  could  not  explain  his  con-  band  to  wash  the  body  of  his  wife  after  her 
dition ;  for  then  the  acknowledgment  would  death.— In  regard  to  tho  assertion  of  the 
hmre  operated  without  his  venUoation.— It  two  disciples,  that  "the  marriage  endures, 
ia  to  be  observed  that  the  acknowledgment,  |  in  one  shape,  after  the  death  of  the  wife, 
fn  this  instance,  isnot  rendered  ntill  by  sick-  j  because  of  inheritanoe,"  it  is  not  admitted; 
seas ;  becauae  parentage  ia  an  original  and  for  tlie  inheritance  does  not  take  place  until 
sot  a  snpervenient  want.  By  tho  establish-  after  death,  and  was  therefore  a  nonentity 
nent  of  the  parentage,  therefore,  the  boy    at  the  time  of  the  acknowledgment. — Now  a 


becomes  one  of  (he  acknowledger' a  heirs, 
the  same  manner  as  any  of  his  other  heirs. 

Acknotcleilomeuls  icllh  retpect  to  parents, 
chiidren,  and  patrons,  are  taiid. — If  a  per- 
son acknowledge  bis  parents  or  his  son  (as  il 

he  should  declare  that  "  a  certain "-*- 

father,"  or,  that  "  a  certain  woi 

mother,"  or,  that  "a  certain  pei 

•on," — and  the  ages  of  the  parties  admit  of  person  acknowledge  a: 
those  relations)  I — or,  if  a  person  acknowledge  '  such  acknowledgment 
a  particular  woman  to  be  his  wife,    '    '  '  '     "    "'         "  '' 


(jontirmation,  in  order  to  be  valid,  must  b, 
directed  to  the  period  of   tho  acknowledg- 
ment ;  and  as,  at  that  period,  the  inherit- 
ince  did  not  exist,  it  is  therefore  invalid. 
The  acknoicledgment  of  a  dying  person, 
■lis  I  icilh  respect  la  an   uncle  or  brother,  entitles 
his  ]  Ihem  to  inherit  (if  he  have  no  other  heirs), 
his    >>ut  does  not  establish  their  parenlage.^e  a 
0  or  a  brother, 
credited,  so  far 
relates  to  the  eBtablishment  of  the  parent- 


__i  all  these  cases  tho  aeknowledgi 
valid,  as  affecting  only  himsiJf,  and  not  any 
other.- In  the  same  manner,  also,  if  a 
woman  acknowledge  her  parents,  cr  her 
husband,  or  her  Mawla,  it  is  valid,  for  the 
same  reason.— A  woman's  acknowledgment 
of   a  son,  however,  is  not   valid,^  as   such 


acknowledger  have  a  known  heir,  whether 
near  or  remote,  the  whole  of  the  inheritance 
^oes  to  him,  and  not  to  tho  person  in  whose 
lavour  the  acknowledgment  is  made,  since 
^0  parentage  not  having  been  estahhshed 
the  part  of  the  acknowledger,  no  obstacle 
thence    arise   to  the  inheritanoe   of   a 


of  a  son,  however,  is  not  valid,  as  such  ean  thence  arise  to  the  inheritance  of  a 
Rcknowledgment  affects  her  husband,  in  '  known  heir. — If,  however,  the  acknowledger 
whom  the  parentage  is  established:  her  I  have  no  other  heir,  tho  person  in  whoso 
acknowledgment  of  a  son,  therefore,  ia  not    favour  be  makes  acknowledgment  is  in  Uiat 


clearly  entitled  to  the  inheritance,  as 


hat  it  be  verified  by  the  birth  being  proven  I  when  he  has  : 


by   tho    evidence    of 


I    midwife,    which    person  may  bequeath  tho  whole  of  his  pro- 

tr< : —  »!._    nerty  in  legacy,  provided  he  have  no  heirs. 

J  person  in  whose  iwrnit  the  aekuqw- 


suffices  in  tjiis  particular. — (Concerning  the    j 

acknowledgments  made  by  women  of  their , _    _™_„„- 

children,  there  are  varioiu  diitinctions,  as  set  i  lodgment    is    made  is    therefore    in    this 


forth  at  large  in  treating  of  eiums.) 


I  entitled  to  the  whole  of    the  pro- 
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pcrly,  althoudi  tho  parcntaRi;  ho  not  proven, 
(that  is,  althi^iiffh  h*:*  h't  not  adinittca  to  he 
tiu"  hrolhiT  or  iinrlc  of  the  acknowledger) ; 
as  t!i;it  w(nil(l  t-nd  to  allVct  another,  namely, 
thi?  I.ithcr  (ir  praiidlather  of  tho  acknow- 
lediTiT.*  -It  i**  tt)  be  o])servfd  that  the  ac- 
knowh-d-Miir'nt,  in  this  rase  is  nut  in  reality 
a  lepra ey  ;  ht-eaiise,  if  a  man  should  acknow- 
lediru  a  particuhir  person  to  bo  his  brother, 
and  ait-rwards  btjqueath  the  whole  of  his 
property  to  another,  the  le;;atee  would  in 
that  ctise  he  entitled  only  to  ono  tliird  of  the 
wlioli*  of  the  ]»r«)pirty:  ^vhe^eaH,  if  the  ac- 
knowlid^'inent  had  been  in  rejlity  a  lep^acy, 
the  pi  rsoii  in  whose  favour  the  aeknowledjj- 
ment  is  made,  and  the  legntee,  would  in  that 
ca'>e  shnri"  the  whole  of  the  property  equally 
b(.'t\vi.in  them.  The  acknowledgement,  how- 
ever, is  t  quivalent  to  a  lepraey,  on  this 
couNidcration,  that  the  pcr.vm  in  whose 
favour  it  is  made  is  entitled  to  the  property 
m'Ttly  bee:iube  of  the  declaration  of  the 
aeknowlrdtrer,  and  not  from  any  other  cause 
whatevir,  as  in  bequest:  for  which  reason, 
if  a  siek  man  should  aeknowledj^o  a  certain 
person  to  Ite  his  brother,  and  this  person 
coiitirm  tho  siime;  and  the  aeknowledsjer 
ait  r wards  deny  his  rijjht  of  inheritance, 
and  bi-qui-ath  the  whole  of  his  ]>roperty  to 
some  other,  tho  legatee  is  entitled  to  tho 
"wlude  of  his  estate: — or.  that,  if  he  should  not 
bef|iieath  his  property  to  another,  the  whole 
of  his  estuto  poos  to  the  public  treasury ; 
be'Muse  retraction  is  in  this  case  valid,  for 
this  reason,  that  tlie  iiarentajj^e,  which  annuls 
the  validity  of  the  acknowledgment,  is  not 
established. 

T/u!  ach no\ch'd(jmnit  of  a  brother,  by  the 
hi  li\  vntitlvH  to  inheritance,  but  docs  not 
estuhfii>h  jmrentat/e. — If  a  person  die,  and 
his  son  acknowledR-o  another  to  be  his 
brother,  tlio  parentapfo  of  the  person  in 
whose  favour  the  acknowledgment  is  made 
is  not  established,  but  he  is  entitled  to  a 
share  in  the  inheritance  with  tho  acknow- 
ledtrer ;— because  the  aeknowledpfment  in 
question  involves  two  consequences ;  namelv, 
the  establishment  of  the  parentage,  whicn, 
as  afieetin;?  another,  does  not  take  place, — 
and  the  partieipation  of  the  aeknowledgee 
in  tho  property,  which,  beinjr  a  power  he 
possesses,  as  afteelinf?  himself  only,  does 
theri'fore  take  place. — In  the  same  manner 
as  where  a  purchaser  acknowledjjes  that  the 
slave  he  has  bought  had  been  emancipated 
by  the  seller,  in  which  case  the  acknowledg- 
ment (so  far  as  it  relates  to  the  seller)  is  not 
to  be  credited;  and  on  this  account  the 
buyer  is  not  entitled  to  retake  the  purchase- 
money  from  the  seller:— the  acknowledg- 
ment, however,  is  credited  so  far  as  it  relates 
to  himself,  and  therefore  the  slave  is  free. 


Case  of  acJcnowiedgment,  made  by  a  co- 
heir, of  the  partial  payment  of  a  debt  ovcinj 

:  to  the  person  from  whom  (he  inherttanet 
(iescenas. — If  a  person,  to  wlLom  a  debt  is 
owing  by  another  of  one  hundred  dirms, 
should  die,  leaving  two  sons,  and  one  of 
these  acknowledge  that  his  father  htl 
received  payment  of  fifty  dirms  of  the  tud 
debt,  in  that  case  the  acknowledger  is  not 
entitled    to    any  thing;    and  the  other  is 

I  entitled  to  the  remaining  fifty  dirmi;  be- 
cause, as  the  acknowledger  has  here  mide 

I  an  avowal  which  operates  upon  himself,  his 
brother,  and  the  deceased,  it  is  therefore 
valid  only  so  far  as  it  relates  to  himself,  and 

;  not  with  respect  to  any  other ;  for  his  ac- 
knowledgment that  the  deceased  had  recd?ed 
fifty  dirms  of  the  debt,  is  equivalent  to  an 
acknowledgment  that  the  deceased  ov€d 
fifiy  dirms,  since  the  receiving  payment  of 
a  debt  cannot  be  established  but  bj  the 
receipt  of  a  thing  involving  responsibility 
— (that  is  to  say,  by  the  receipt  of  a  tML? 
which  induces  responsibility  on  the  receirer, 
so  as  that  this  responsibility  may  stand  as  a 
debt  against  him,  and  that  then  a  mntnal 
liquidation  may  take  place,  by  the  opposi- 
tion of  the  debt  of  one  to  the  debt  of  the 
other). — ^Upon  the  other  brother,  therefore, 
contradicting  the  acknowledgment,  the  debt 
which  it  in  consequence  established  upon 
the  deceased,  is  opposed  to  the  share  of  the 
acknowledger,  in  conformity  with  the  tenets 
of  our  doctors;  for  with  them  it  is  an 
established  tenet  that  if  one  of  the  heirs 
acknowledge  a  debt  due  by  the  deceased, 
and  tlie  other  heirs  contradict  the  same,  the 
debt  is  in  that  case  charged  to  the  share  of 
the  acknowledger. — In  short,  both  brothen 
agree  in  this,  that  the  sum  to  be  reoeived 
by  the  brother  who  is  not  the  acknowledger 
(namely,  fifty  dirms)  appertains  equally  be- 
tween them: — it  is  to  be  considered,  how- 
ever, that  if  the  acknowledger  wei«  to  takt 
the  half  from  his  brother  upon  his  receiving 
payment  of  the^e  fifty,  he  would  then  take 
It  from  the  debtor;  and  the  debtor,  again, 
would  take  the  same  from  the  acknowledger; 
which  revolution  would  be  totally  usekss: 
and  this  is  the  true  meani^iaf<<^  tiie  per,  or 
rolution,  as  mentioned  iiTthe  HedayiL 


rev 
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*  IJecause,  if  he  wero  admitted  to  be 
actually  the  uncle  or  the  brother  of  the 
acknowledgerj  that  would  induce,  in  his 
favour,  a  claim  of  inheritance  from  them 
also. 


Definition  of  the  term. — Soolh,  in  the 
language  of  the  law,  signifies  a  contract 
by  means  of  which  contention  is  prevented 
or  set  aside.  The  essentials  (or  pillars)  of 
it  are  declaration  and  acceptance;  and  the 
conditions  of  it,  that  the  subject  of  the  com- 
position (that  is,  the  thing  with  relation  to 
which  tho  contract  is  formed)  be  property ; 
and  also,  that  it  be  defined,  provided  there 
be  a  necessity  for  seisin,  but  not  otherwise.-* 
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Thus  if  a  person  claim  some  degree  of  riffht  opinion  was  a  just  one  ;  and  this  is  lawful ; 
II  a  house  belonging  to  another,-yand  tnat  and  the  defendant,  on  the  other  hand,  pays 
>ther  claim  some  degree  of  right  in  a  shop  it  to  remove  from  himself  a  contention ;— and 
:>elongiDf^  to  this  person,  and  they  come  to  a  this  also  is  lawful ;   because  the  object  of 
wmpromise,  by  relinquishing  their  respec-  property  is  self-preservation ;  and  the  giving 
ive  rights  in  favour  of  each  other,  such  of  *  a  bribe,  with  a  view  to  remove  oppression 
sompromise  or  composition  is  valid,  although  from  himself,  is  lawful  in  the  giver.  Besides, 
Jiey  should  not  have  explained  the  extent  this  cannot  be  strictly  termed  a  bribe,  as  a 
)f  their  rights ;  since  ignorance  with  respect  bribe  is  what  is  taken  by  the  receiver  for 
JO  a  claim  which  is  to  be  annulled  is  not  a  the  reason  assigned  by  the  giver,  whereas 
saose  of  contention.  here  it  is  otherwise,  lor  the  giver  gives  it 
Chap.  I.-Introductory.  j^i^^?  ^  ^uV""^  contention,  and  the  re- 
Chap.  Il.-Of  gratuitous  or  voluntary  ^^^.^^  /^^^^^  ^*^^^^®  ^  ^"  ^P^^**^  ^*  ^» 
Compositions ;  and  of  the  appoint-  ^^s  J^ist  rignt.                          •        ^             . 
ment  of  Agents  for  Compositions.  -  Composition  hy  a  concession  of  property 
Chap.  Ill.-Ot- Compositions  of  Debt.  /^'*  P^oper^y^  «  equivaUnt  to  «a/e.-Iv  a 
*^                         ^  composition  made  alter  acknowled^ent,  all 
CHAPTER  I  ^^®  eflfects  of  sale  take  place,  provided  it  be 
\,ii£s.r            .  ^  composition  of  property  for  property ;  be- 
Composition  may  he  made  tn  three  modes--  cause  it  then  corresponds,  in  its  nature,  with 
with    acknowledgment,    under  silence,  and  sale,  which  is  an  exchange  of  property  for 
tfter  cfc/iia/.— Composition  is  of  three  kinds  property  by  mutual  consent  of  the  parties ; — 
)r    descriptions.— I.    Composition  with  AC-  whence  it  is  that,  if  it  relate  to  land,  it 
urowLF.DGMENT    (as  whcre   the   defendant  admits  of  the  right  of  Shaffa;   and  also, 
icknowledges  the  right  of  the  plaintiff,  and  that  the  consideration  may  be  returned  on 
then  compounds  it  for  some  other  thing) :  account  of  a  defect :  and  that  the  conditions 
II.   Composition  under  silence  (as  where  of  insi>ection  and  or  option  exist  with  respect 
the  defeildant  neither  acknowledges  nor  de-  to  it. 

Dies  the  claim) :  and.  111.  Composition  after  And  is  rendered  invalid  by  an  ignorance 

DENIAL.— All  these  descriptions  of  composi-  of  the  thing  to  be  ^iven  in  composition,— This 

tion  are  lawful;   because  God  says,  in  the  species  of  comx)ositiun,  therefore,  is  rendered 

Koran,  **  composition  is  laudable  ;"  and  invalid  by  an  ignorance  of  the  consideration 

this  ordinance   being  absolute,  necessarily  for  the  composition,  as  such  ignorance  may 

includt  s  all  these  species  of  it ; — and  also,  be  a  cause  of  contention,  whereas  an  igno- 

because  the  prophet  has  said  **  every  com-  ranee  of  the   subject   of  the    composition 

position  is  lawful  amongst   Mussulmans,  cannot  afford  any  cause  of  contention,  as 

excepting  such  as  renders  lawful  what  is  that  merely  ceases  (in  consequence  of  the 

unlawful,  or  renders  unlawful  what  is  law-  composition),  whence  there  is  no  occasion 

ful.** — Shafti  maintains    that  compositions  for  taking    possession  of  it.— It  is,  more- 

ifter  denial  or  under  silence  are  unlawful,  over,   a  condition,   that  the   defendant  be 

because  of  tlie  above  tradition ;  for  in  these  competent  to  make  good  the  amount  of  the 

two  cases  it  necessarily  follows  that  what  is  consideration  in  question, 

unlawful  becomes  lawful,  and  what  is  lawful  Composition  by  a  concession  of  usufruct  is 

becomes  unlawful, — since  the  thing  given  in  equivalent  to  hire. — If,  however,  the  compo- 

composition  was,  previous  to  the  conclusion  aition  be  a  stipulation  of  usufruct  in  lieu  of 

[)f  the  contract,  unlawful  to  the  giver,  and  property,  then  the  laws  and  rules  incident 

lawful  to  the  receiver;  but  afterwards  be-  to  hire  take  place  with  regard  to  it;  because 

comes  the  reverse.    Besides,  in  both  these  the  characteristic  of  hire  (namely,  an  endow- 

cascs,  the  defendant  gives  property  for  the  ment  with  usufruct  in  exchange  for  property) 

removal  of  contention  ;  and  this  is  bribery. —  exists  in  it. 

The  arguments  of  our  doctors,  in  support  of  But  the  term  of  usufruct  must  be  sped- 

their  opinion  upon  this  point,  are  threefold,  fed, — And  as,  in  contracts,  regard  is  had 

First,   the  texts  of  the  Koran,   as  above  to  the  spirit  of  the  agreement,  it  is  also 

quoted.      iSKCONDLY,  the  first   part  of  the  requisite  that  the  period  of  right  to  the 

Eibove  tradition  concerning  the  prophet,  com-  usufruct  be  fixed.— The  composition  is  also 

prehends  both  thcca^es  in  question;  whereas  rendered  null  by  the  decease  of  any  of  the 

the  latter  part  applies  bolely  to  a  composi-  parties  during  that  term,*  because  a  compo- 

tion  which  renders  lawful  something  in  it-  sition  of  this  nature  is  a  species  of  hire.f 

§elf  originally  unlawful,  such  as  wine; — or.  Compositions  after  denial  are  equivalent  to 

Mrhich  renders  unlawful  something  that  in  an  exchange  with  respect  to  the  plaintiff,  but 

iself   was  originally   lawful ;    as  where  a  not  with  respect  to  the  defendant—^ouTOsi- 

nan  agrees  with  a  wife,  for  a  certain  con-  tions  subseouent  to  denial  are,  with  respect 

lideration,  not   to   have  carnal  connexion  to  the  defendant,  equivalent  to  an  atonement 
vith  another  of  his  wives.    Thirdly,  com- 
>osition  after  denial,  or  under  silence,  is  a 

composition  in  consequence  of  a  valid  claim,  *  That  is,  during  the  term  of  usufruct. 

Lud  is  therefore  effectual,  since  the  claimant  t  A  contract  of  nire  is  rendered  null  by 

^ceives  the  thing  given  in  composition  in  the  demise  of  either  of  the  contracting  par- 

ieu  of  a  right  of  nis  own,  which  in  his  ties  during  its  term. 
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for  an  oath*,— and  Bub^onucnt  to  silence, 
thoy  stuml  (with  nspout  to  him)  merely  as  a 
rc'ino\  111  of  Mrit'f ; — hut  they  do  not  stand  as 
a  mutual  i-xchunp:'',  witli  respect  to  him,  in 
eitliT  i':is<'.— With  rtspoct  to  the  plaintitt', 
on  Xhv  contrary,  they  arc  in  the  nature  of  a 
mutuiil  cxchangrr  ;  hccaunc  the  plaintiff  ac- 
C(-])t^th(M'ompobition  in  licuofanarticle  which 
in  hiii  lu'lict'  was  his  rig;ht ;  and  one  contract 
may  liwtully  hear  ditlercnt  interpretations 
iiv'itli  n-pard  to  the  two  parties,  in  the  same 
manner  as  the  dissolution  of  a  sale  is  an  an- 
nuhncnt  of  the  contract  with  resjK'Ct  to  the 
hi'lliT  and  purchaser,  but  with  respect  to 
others,  a  new  sale.  The  reason  of  a  comiM)- 
siiion  after  denial  standing,  with  respect  to 
the  defendant,  as  an  atonement  for  an  oath 
is  obvious  :  —ami  it  stands  after  silence  as  a 
mere  removal  of  strife,  bc-cause  silence  ad- 
mits of  two  Hup}>ositions,  namely,  acknow- 
Icil.irmenl  or  deinal ;  and  hence,  with  respect 
to  the  composition  in  qucsti<m  being"  a  con- 
tract of  exehanpe,  there  is  a  doubt ;  and,  in 
consequence  of  this  doubt,^  it  cannot  be  es- 
tal)lished  as  an  exchange  with  respect  to  the 
defendant. 

The  coficf'ifsion  of  a  houS(\  ht/  a  compoaitt'on^ 
thicH  not  induce  a  riijht  of  Shaffa, — Jf  a  person 
claim  a  house  from  another,  and  that  other 
either  deny  the  claim,  or  remain  silent,  but 
afterwards  compound  the  matter  with  the 
claimant  for  a  certain  amount,  in  that  case 
the  right  of  Shaffa  does  not  operate  with  re- 
s])cct  to  that  house ;  because  the  defendant 
receives  it  as  his  original  right,  and  not  in 
virtue  of  exchange ;  since  he  gives  the 
amount  of  the  composition  to  the  plaintiff 
merely  to  put  an  end  ti>  the  contention. 

OiUECTioN. — Although  the  defendant,  in 
his  own  bidief,  receive  the  house  as  his  ori- 
ginal ri>rht,  and  pay  the  composition  to  put 
an  end  to  the  eoutintiou,  yet  the  plaintiff 
believes  that  he  receives  the  composition  in 
lieu  of  the  house,  and  therefore  (on  the 
grounds  of  the  belief  of  the  plaintiff)  the  right 
of  Nhaffa  ought  to  operate. 

JiKPLY.— Tlie  belief  of  the  plaintiff*  has  no 
efft^ct  upon  the  defendant,  since  a  man  is 
judged  by  his  own  belief,  and  not  by  that  of 
others. 

Hut  Shaffa  is  induced  hy  the  act  of  giving 
a  house  in  comjfosition . — It  is  otherwise  where 
a  house  is  given  in  comf)osition  (as  where, 
for  instance,  a  person  claims  some  property 
from  another,  and  that  other,  after  denying 
the  right,  or  remaining  silent.  comi)ounds 
the  claim  by  givnng  up  a  house) ;  for  in  this 
case  the  right  of  Shatta  takes  place,  as  tlic 
plaintiff  receives  the  house  in  exchange  for 
Iiis  property,  and  the  composition  is  there- 


*  Supposing  him  (as  defendant)  to  have 
sworn  to  the  fallacy  of  the  plaintiff's  claim  ; 
in  which  case,  if  he  aftenvards  enter  into  a 
composition  w^ith  the  plaintiff,  it  is  evident 
that  he  sworo  falsely,  and  consequently, 
that  atonement  or  expiation  is  due  for  his 
perjury. 


fore,  with  respect  to  him,  a  contract  of 
exchange  (for  which  reaMixL  the  ligU  «f 
Shaffa  operates  upon  his  own  acknovltdf- 
ment,  notwithstanding  the  defendant  (xmir*r 
diet  him).— It  is  therefore  the  tame  ai  if  he 
were  to  declare  that  **  he  has  pnrchaaed  the 
house  from  the  defendant*" — and  the  defra- 
dant  deny  the  same  ;  in  whieh  case  the  iv;\i 
of  bhafla  operates ;  and  so  also  in  the  case  in 
question. 

Cases  in  which  part  of  the  thing  giemw 
composition  must  be  restored, — ^If  a  person 
claim  something  from  another,  and  that  other, 
having  acknowledged  the  claim,  componndil 
with  the  phiintifi'  lor  something  else ;  and  it 
afterwards  appear  that  the  Uiing  diimed 
was  in  part  the  property  of  another,— in  that 
case  the  defendant  is  entitled  to  takeba^ 
from  the  plaintiff  a  part  of  the  thing  givw 
in  composition,  proportionate  to  that  port  ot 
the  article  claimed,  which  afterwards  prored 
the  property  of  another ;  because  the  oom^ 
sitlon  in  this  case  is,  like  hole,  a  contract  d 
exchange  with  respect  to  both  parties ;  ind 
such  is  the  law  in  sale,  when  a  part  of  a 
thing  sold  proves  the  property  of  another. 

If  the  composition  he  after  denial  or  sUmoe, 
and  the  thing  compounded  for  prove  the  rifki 
of  a  not  her  f  the  consideration  mwutherHmrmtA 
and  the  plaintiff  must  lay  hie  claim  af^initkin 
who  has  the  right. — If  a  person  claim  a  thing 
from  another,  and  that  other  either  deny  it 
or  remain  silent,  and  then  compound  irith 
the  plaintiff'  for  some  other  article,  and  it 
afterwards  appear  that  the  thing  daiBKd  is 
the  right  of  another  and  not  of  the  pkiitiff, 
in  that  case  the  plaintiff  must  pxefex  his 
demand  against  the  person  who  claims  the 
right,  and  return  to  the  defendant  whatever 
he  may  have  received  from  him  in  compon- 
tion ;  becaiLsc  the  defendant  gave  his  pro- 
perty merely  for  the  purpose  of  removing 
contention  ;  but  when,  afterwards,  it  appears 
that  the  thing  claimed  is  the  property  of 
another,  it  becomes  evident  that  he  was  not 
liable  to  a  contention  with  the  plaintidf. 
Hence  he  is  entitled  to  take  back  the  article 
given  in  composition,  as  a  condition  on 
which  he  gave  it  (namely,  a  right  to  detain 
in  his  possession  the  subject  of  the  claim)  is 
rendered  void. 

And  the  same  proportionahly,  uhere  any 
part  of  it  proves  the  property  of  another.-^llt 
on  the  other  hand,  a  part,  only,  of  the  tiiiing 
claimed  prove  the  right  of  another,  the 
plaintiff  must  in  that  case  return  to  the  de- 
fendant a  proportionate  part  of  the  thin? 
^iven  in  composition,  and  make  a  demand 
tor  the  same  upon  the  person  possessing  the 
right;  because  the  intent  of  the  defendant 
does  not  comprehend  that  proportion. 

If  the  thing  given  in  com^^it ion  after  ac- 
knowledgment, prove  the  rtght  of  another,  it 
must  be  restored^  and  the  plain t(ff  is  entitled 
to  an  equivalent  frofn  the  defendant, — ^JLf  the 
thing  given  in  composition  prove  the  right 
of  another,  the  plaintiff  is  in  that  case  enti- 
tled to  receive  from  the  defendant  the  wh<de 
amount  of  the  composition,  provided  it  be 
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after  acknowledgment,   as   this   species  of  the  subject  is  invaltd.—lF  a  person  claim  a 

csomposition  is  equivalent  to  sale  (as  was  house,  and  the  defendant  compound  the  claim 

before   explained}.— If,    also,  the  right  of  for  a  part  of  the  house,  such  composition  is 

another  appear  to  a  part  of  the  composition,  unlawful,  because  what  the  plaintiff  receives 

the  plaintitf  is  entitled  to  a  proportionate  is  already  his  actual  right,  and  the  rest  of 

part  of  it,  for  the  same  reason.  his  claim  remains  unsatisfied.     There  are 

Jf  this  happen  tn  composition  after  silence  two  devices,  however,  by  which  this  corn- 
er denial,  the  plaintiff  must  claim  from  the  position  may  be  rendered,  lawful.— The  one 
defendant  the  article  in  dispute,— If,  in  a  is,  by  the  plaintiff  adding  a  dirm  to  the  share 
case  of  composition  after  silence  or  denial,  it  of  the  house  ;  in  which  case,  the  dirm  is  con- 
appear  that  the  whole  or  a  part  of  the  thing  sidered  as  an  equivalent  for  the  remaining 
given  in  composition  is  the  property  of  an-  part  of  the  claim :— the  second  is.  by  the 
others  the  plaintiff  must  prefer  a  claim  against  plaintiff  exempting  the  defendant  from  the 
the  defendant  for  the  thing  in  dispute  be-  remaining  part  of  the  claim. 
tween  them,  either  wholly,  or  in  part,  as  the  ^  .. 
case  may  be.— It  is  otherwise  in  a  case  of  oectton. 
Bale  after  denial;  as  where,  for  instance,  a  Disputes  cbncerning property  may  he com^ 
person  lays  claim  to  a  house,  and  the  person  pounded. — Cohpositions  are  lawful  in  claims 
upon  whom  the  claim  is  made  denies  his  of  property  ;  for  a  composition  (as  was  before 
nght,  but  afterwards  compounds  the  matter  explained)  being  in  the  nature  of  a  sale,  it 
by  means  of  a  slave,  using,  however,  the  follows  that  whatever  may  be  lawfully  sold 
word  "  sold  '*  instead  of  **  compounded  ;'*  as  may  also  be  lawfully  compounded. 
if  he  should  say,  **  I  have  sold  this  slave  for  And  also  claims  of  usufruct,  — Cohposi- 
fhe  said  house ;  '*  for,  in  that  case,  if  the  tions  are  likewise  lawful  in  claims  of 
Boose  afterwards  nrove  to  be  the  property  usufruct ;  as  for  instance,  where  a  person 
of  another,  the  plaintiff,  instead  of  claim-  prefers  a  claim,  against  the  heirs  of  a  per- 
ing,  is  entitled  actually  to  take  the  house  son  deceased,  to  the  usufruct  of,  or  right  to 
from  the  defendant:  because  the  defen-  dwell  in,  a  particular  house,  in  virtue  of 
dant,  in  selling  the  slave  for  the  house,  does  the  bequest  or  the  deceased  ;  in  which  case, 
Tirtually  acknowledge  the  house  to  be  if  the  heirs,  having  either  denied  or  acknow- 
the  property  of  the  plaintiff :— contrary  to  a  lodged  the  claim,  should  compound  it  with 
case  of  composition,  as  compositions  are  fre-  the  plaintiff  for  something  else,  such  com- 
quently  made  merely  to  remove  contention,  position  is  valid.  The  reason  of  this  is  that 
—^It  is  to  be  observed  that,  in  case  the  thing  usufruct  is  considered  as  a  property,  in  a 
gJTeu  in  composition  be  either  lost  or  de-  contract  of  hire,  and  so  also  in  a  case  of  com- 
ttroyed  in  the  hands  of  the  defendant,  pre-  position ; — for  it  is  a  general  rule,  to  con- 
vious  to  the  delivery  of  it,  the  law  is  the  sider  the  composition  as  partaking  of  tho 
same  as  where  it  proves  the  right  of  anotht^:  nature  of  that  contract  to  which  it  bears  tho 
— that  is,  if  the  composition  follow  acknow-  nearest  resemblance,  in  order  to  render  it 
led^rment,  the  plaintiff  is  entitled  to  take  the  valid. — Thus,  if  the  composition  be  of  pro- 
articlo  claimea  ;  or,  if  it  follow  denial  or  perty  for  property,  it  is  considered  as  a  ide, 
sUenee,  he  must  prefer  a  claim  for  it  against  because  or  its  near  resemblance  to  that  con- 
the  defendant.  tract.— If,  on  the  other  hand,  it  relate  to 

A  composition  for  an  undefined  part  of  a  usufruct,  it  is  considered  as  a  species  of  hire, 
thing  is  not  affected  by  the  right  of  another  because  of  its  resemblance  to  it. 
afterwards  appearing  to  a  part  of  that  thing.  Compositions  are  hwful  in  homicide,  — 
— ^Ip  a  person  claim  a  right  in  a  house,  with-  Compositions  are  lawful  in  cases  either  of 
out  explaining  the  extent  of  it  (such  as  a  wilful  or  erroneous  bloodshed.  —  They  are 
third,  a  fourth,  or  the  like),  and  the  de-  lawful  in  tho  former  instance,  because  God 
fendant  under  this  state  of  uncertainty,  give  has  said,  **  If  a  portion  of  the  property 
him  something  in  composition  for  his  claim,  of  the  ht7RDERER,  being  a  believer,  be 
and  the  right  of  another  afterwards  appear  offered,  by  way'  of  composition,  to  the 
to  a  part  of  the  house,  the  plaintiff  is  not  in  representative  of  the  murderer,  let 
that  case  obliged  to  return  to  the  defendant  him  accept  the  same  ;" — which  passage  Ibn 
any  part  of  the  thing  received  in  composi-  Abbas  reports  to  have^  been  revealed  upon 
tion,  since  it  is  possible  that  the  right  may  the  subject  of  compositions  for  wilful  blood- 
rehite  to  some  other  part  of  the  house,  and  shed.— It  is  to  be  observed  that  composition 
not  to  that  part  which  the  plaintiff  had  for  wilful  bloodshed  resembles  marriage,  be- 
daimed.  It  is  different  when  the  whole  of  cause  in  both  cases  property  is  given  without 
the  house  proves  to  bo  the  propertv  of  au-  receiving propertyin  return;  and  accordingly, 
other ;  for  in  that  case  the  whole  of  the  thing  whatever  is  capable  of  constituting  a  specihc 
given  in  composition  must  be  returned  to  dower,  is  also  capable  of  being  given  in  com- 
the  defendant ;  since  it  would  otherwise  position  for  wilful  bloodshed.— There  is  this 
necessarily  follow  that  the  defendant  had  difference,  however,  between  marriage  and 
received  nothing  in  exchange  for  the  thing  the  conaposition  in  question,  that  whenever 
he  gave  iu  composition  ;  andtnis  is  unlawful:  the  recital  of  the  thing  to  be  given  in  com- 
as nas  been  already  explained  under  the  head  position  is  invaild  (as  where  an  anim(U  is 
of  Sale.  mentioned  indefinitely,  or  cloths  are  recited 

Composition  in  consideration  of  a  part  of  without  a  specification  of  them),  a  Deyit  or 
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fine  of  blood  must  he  paid ; — because  such  is  j 
the  rule  in  cast-s  of  bloo-lshed ;  and  an  in- ' 
valiility  in  the  nomin:ition  docs  not  prevent  j 
the    romiisMou   of   ri'taliatioii,    in  the  same 
inannt-r  as  it  docs  not  prevent  the  validity 
of  iiuirriajfc. 

hut  if  acraivd  to  for  an  unltticful  article^ 
not  hi  II  ff  is  (hti\ — If,  however,  a  composition 
of  wine  or  pork  he  stipulated  for  wilful  blood- 
shed, nothing?  whatever  is  due;  because 
neither  of  these  articles  are  valuable  pro- 
perty :  it  is  therefore  understood  that  the 
avenper  of  blood,  in  agreeing  to  receive  a 
comp()^ition  which  is  not  property,  has,  in 
effect,  remitted  the  retaliation ;  and  as,  in  a  re- 
mission of  the  retaliation,  no  property  is  due. 
so  neither  is  it  in  the  case  in  (luestion. — In 
maniago,  on  the  eontrarv,  a  Mihr-Misl  (or 
proper  dower)  is  due  in  either  case,  (that  is,  in 
caseof  the  invalidity  of  the  reeital,— or,  where 
the  dower  is  stipulated  to  be  paid  in  wine 
or  pork)  ;  because  the  di>wer  is  one  of  the 
essential  requisites  of  marriage,  and  is  there- 
fore due  in  law,  although  no  recital  should 
have  been  made  of  it.  It  is  to  be  observed 
that  as  tlie  crime  i-xpressed  in  this  case  of 
composition  is  absolute,  it  relates  both  to  the 
members  of  the  body,  and  to  the  body  itself, 
that  is  to  say,  the  life.— It  is  also  proper  to 
observe  that,  although  compositions  for  wil- 
ful bh>odshed  be  lawful,  as  above  related,  yet 
it  is  otherwise  with  respect  to  compositions 
of  property  for  the  riirht  of  Shatta  (by  a 
person  receiving  pro])erty  from  a  purchaser, 
m  composition  for  his  right  of  Shatfa),  which 
is  invalid,  because  the  proprietor  of  the  right 
of  Shalla  has  no  absolute  property  from  it, 
but  merely  a  right  to  become  ]iroprietor  if  he 
please:  until,  therefore,  he  become  the  pro- 
prietor, he  has  no  right  to  compound  for  it. 
—Retaliation,  on  the  other  hand,  means  a 
right  of  property  in  the  subject,  with  respect 
to  the  action:  in  other  words,  the  heir  or 
representative  is  proprietor  of  the  subject  so 
far  as  relates  to  the  action,  inasmuch  as  he 
has  a  right  to  take  retaliation,  and  may  con- 
sequently, if  ho  choose,  receive  a  composi- 
tion for  not  taking  of  it :  in  opposition  to  the 
case  of  Shaffa. — Now,  since  a  compositi'>n  of 
property  for  the  right  of  Shatfa  is  invalid,  it 
follows  that  nothing  is  on  that  account  due 
from  the  purchaser,  and  that  the  right  of 
Shatfti  is  lost,  in  the  same  inanner  as  in  a 
case  of  non-opposition  or  silence. — Bail  for 
the  person  is  also  like  the  right  of  Shaffa, 
and  therefore  nothing  is  due  in  case  of  a  com- 
position of  property  for  it. — With  respect, 
nowever,  to  the  annulment  of  the  bail,  in 
Buch  a  case,  there  are  two  traditions,  both  of 
which  have  been  already  recited  in  their 

aer  places. — Compositions  are  also  lawful 
le  latter  case  (namely,  erroneous  blood- 
shed), because  they  in  this  instance  relate  to 
property,  and  therefore  resemble  sales.  Still, 
nowever,  they  are  not  lawful  when  they 
exceed  the  amount  of  the  tine  of  blood ;  be- 
cause the  rate  of  that,  as  haying  been  fixed 
by  the  law,  cannot  be  set  aside  ;  anything, 
therefore,  beyond  the  fine  of  blood,  must  be 


rejected. — It  is  otherwise  in  retaliation,  for 
there  the  comi>osition  may  exceed  the  fine  of 
blood,  as  retaliation  is  not  property,  and 
therefore  cannot  be  converted  into  it  but  bj 
a  special  contract. — What  is  here  advanceii 
proceeds  upon  the  supposition  that  the  com- 
position consists  of  one  of  the  three  spedes 
of  Deyits,  namely,  dirms,  deenars,  or  eamek 
— If,  nowever,  it  consist  of  anj  other  species 
of  property,  it  is  lawful,  because  it  is  in  thit 
case  an  exchange  for  the  Deyit,  or  oidained 
fine.  But  yet  it  is  requisite  that  the  dtrlivcrv 
be  made  upon  the  spot  where  the  contract  U 
concluded,  because  it  must  otht^rwise  foUov 
that  one  debt  (namely,  the  Deyit)  remains 
opposed  to  another  debt  (name^,  the  com- 
position), which  is  declared,  in  the  sacred 
writings,  to  be  illegal.  If  the  Kazee  should 
pass  a  decree  directing  the  murderer  to  pay 
the  Deyit  in  one  of  the  three  modes  to  tke 
avenger  of  blood ;  and  he  [the  mordererj 
enter  into  a  composition  with  him  [\h,t 
avenger]  for  another  species  of  property,  ia 
a  dc^jree  exceeding  the  Deyit,  such  oompoii- 
tion  is  lawful,  provided  it  be  .from  hand  to 
hand ;  because,  after  the  decree  of  the  Kazee. 
the  right  of  the  avenger  of  blood  to  the 
amount  decreed  by  the  Kajc^  becomes  fixed 
and  determined ;  and  his  composition  of  it, 
in  that  case,  is  merely  an  exchange.— It  is 
difierent  where  the  parties  themselves,  in  the 
beginning,  enter  into  a  composition  for  one 
of  the  three  kinds,  exceeding  the  amount  of 
the  Deyit ;  because  the  consent  of  the  parties 
to  one  of  the  three  kinds  is  equivalent  to  the 
decree  of  the  Kazee  in  respect  of  fixing  it— 
(that  is,  in  the  same  manner  as  it  is  fixed  by 
the  decree  of  the  Kazee,  so  also  is  it  fixed  by 
their  consent) ;  and  as  the  Kazee  is  not  em- 
powered to  pass  a  decree  exceeding  the 
amount  of  the  Deyit,  so  neither  are  they 
permitted  to  fix  it  at  a  superior  rate.  Hence 
it  is  not  lawful  to  exceed  the  rate  of  a  thing 
already  fixed  by  the  sacred  writings. 

There  is  no  composition  for  pun whnient.'^ 
Composition  for  claim  of  Hidd,  or  stated 
punishment,  is  not  lawful. — Thus  if  a  person 
should  apprehend  another  in  the  act  of 
whoredom,  or  of  stealing  the  goods  of  another, 
or  of  drinking  wine,  or  whilst  in  a  state  of 
intoxication,  and,  intending  to  carry  the 
culprit  before  the  Kazee,  should  notwith- 
standing accept  something  for  sufferini;  him 
to  escape,  such  compusition  is  invalid;  be- 
cause punishment  is  a  right  of  God,  and  it 
is  not  lawful  to  accept  a  composition  for  the 
right  of  another. 

Claim  of  parentage,— Yo^  the  same  reason, 
also,  it  is  not  lawful  to  compound  with  a 
woman  for  a  claim  of  parentage.  For  in- 
stance, a  divorced  woman,  having  brought 
forth  a  child,  says  to  the  divorcer,  •*  this  is 
your  child,*'  and  he  denies  the  same,  but 
compounds  with  the  woman  for  withdiawini? 
her  claim  ;  which  composition  is  invalid, 
because  the  claim  of  parentage  was  not  her 
right,  but  that  of  the  child ;  and  the  accep- 
tance of  a  consideration  for  the  right  of 
another  is  not  valid. 
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Or,  for  Auferanee  of  a  buildintj  on  the 
higliicau.—  ls  the  Enme  manner,  if  » iwreon 
erect  a  bathing-houBe,  or  a  place  for  nttjiig 
in,  on  tbe  hii;h  road,  and  another  liaving 
reqnired  him  to  puU  it  dawn,  ho  compound 
with  him  to  withdraw  his  claim,  iiiifh  com- 
position is  invalid,  hecnusc,  the  Iiigh  road 
beinff  the  rijfht  of  the  community,  no  in- 
diTidaal  is  einply  entitle  to  compiiUTid  for 
it. — It  is  to  ho  ohserved  that  the  punishment 
mentioned  on  this  occasion  comprehends 
punishmCTit  for  slandtr.  bemuse  in  such 
paniBhment  the  right  of  Gon   is  predomi- 

A  claim  of  marriage  may  be  compounded, 
— whether  the  claim  proceed  from  a  man.— 
Ip  a,  person  claim  mnrrioge  with  a  woman. 
Mid  she  deny  the  same,  but  compound  with 
die  man  for  his  claim,  tbe  com^sition  in 
that  case  is  valid,  because  there  is  a  possi- 
bility of  reconciling  it  to  the  L*w,  by  sup- 
poting  thut  the  man  conceives  tbe  contract 
of  composition  to  be  in  the  nature  of  a 
Kboola;  and,  on  the  other  hand,  that  the 
woman  pays  the  money  to  remove  strife. — 
lawyers,  however,  have  asserted  that,  in 
the  siKht  of  God,  it  is  not  lawful  for  the 
person,  in  this  case,  to  take  the  composition, 
if  his  claim  he  uufounded. 

Or  a  umman. ^It  a  woman  claim  marriage 
with  a  man.  it  is  lawful  for  him  to  com- 
pound the  claim  with  her.  The  author  of 
the  Hedaya  remarks,  upon  this,  that 
although  the  law  be  thus  stated  in  several 
copies  of  the  compendium,*  yet  in  other 
oopiea  such  composition  is  declared  to  be 
illegal. — The  legality  of  it  is  established  by 
supposing  that  the  thing  given  in  composi- 
tion is  an  increase  of  her  dnwer;  and  that 
he  afterwards  sells  her  a  divorce  for  the 
amount  of  her  original  dower, t  so  that  the 
increase,  or  the  amount  of  the  composition, 
remains  binding  upon  him. — The  reason  of  its 
illegality  in.  that  the  man  having'  given 
■omething:  by  way  of  composition  to  t' 
woman,  lo  induce  her  to  retract  her  clniL.. 
it  follows  that  this  retractation  must  either 
he  considered  as  equivalent  to  a  separatioi 
between  them,  or  as  not  equivalent  to  i 
separation  :  now,  if  it  be  equivalent  to  i 
separation,  it  is  invalid,  bfcause  no  propert; 
b  giTen  for  a  separation,  since  it  operates  of 
itself  upon  the  parties  (as,  for  instance, 
where  a  woman  admits  the  son  of  her  hm- 
band  to  carnal  connexion,  in  which  case  the 
LAW  enjoins  a  separation  between  them)  : — 
if,  however,  on  tne  other  hand,  the  retrac- 
tation from  the  claim  ho  not  considered  as 
equivalent  to  a  separation,  then  the  case 
remains  as  before  ;  and  the  composition  is 
consequently  invalid,  as  not  being  opposed 
to  any  advantage  in  eichanee. 

ji  claim  of  bondage  may  be  compounded. 


*  The  Mookhtasair ;  a  compendium  of  the 
commentary  of  Eadooree. 
\  BeaEhoola. 


Ip  a  person  claim  another  as  his  alave,  and 
that  other  compound  with  him  for  his  claim, 
by  giving  him  some  specific  property,  such 
composition  is  valid,  as  being,  with  respect 
to  the  plaintiff,  an  emancipation  in  exchange 
for  property ;  because  in  his  belief  tbe  defen- 
dant gives  the  composition  in  exchange  for 
his  freedom  ;  and  is  therefore  considered  in 
the  light  of  a  Mokatib.— It  is  for  this  reason, 
also,  that  the  composition  in  question  is 
valid,  if  made  in  consideration  of  an  animal 
due,  and  to  be  delivered  at  a  fixed  future 
period ;  because  it  would  not  be  valid  if  it 
were  considered  as  an  exchange  of  property 
for  property  instead  of  an  emancipation  for 

Sropcrty :  for  an  animal  cannot  exist  as  a 
ebt  in  exchange  for  property,  as  has  been 
explained  in  treating  of  the  Sillim  sale  of 
animals :  but  it  may  exist  as  a  debt  for  some- 
thing; else  than  property,  as  in  the  case  of 
marriage  or  a  fine  of  blood, — It  is  therefora 
requisite  that  the  composition  in  question  be 
considered  as  an  emancipation,  and  not  as  an 
exchange. — With  respect  to  the  defendant, 
the  composition,  in  this  case,  is  merely  a 
removal  of  contention,  since  he  believes  hun- 
seif  to  be  originally  free. 

But  it  iearet  no  right  of  Willa  tn  tht 
claimant. — It  ia  to  be  observed  that  in  this 
case  no  right  of  Willa  over  the  defendant 
rests  with  tho  plaintiff,  because  of  the  denial 
of  the    former. — If,  however,   the  plaintiff 

Erove  by  witnesses  that  tbe  defendant  was 
is  slave,  Buoh  evidence  is  admitted,  and  the 
right  of  Willa  then  rests  with  him. 

A  privileged  ttare  cannot  compound  for 
offences  committed  by  himself;  but  be  may 
for  offences  committed  by  his  slave. — ]p  a 
Mazoon,  or  privileged  slave,  wilfully  kill  a 
person,  he  is  not  of  himself  entitled  to  com- 
pound for  the  murder;  but  if  bis  slave  should 
commit  murder,  he  may  then  lawfully  com- 
pound for  it.  The  distinction  between  these 
two  cases  is  that  the  person  of  a  privileged 
sUvc  not  being  a  subject  of  traffic,  he  is  not 
entitled  to  dispose  of  it  in  any  manner  (such 
us,  for  instance,  to  sell  himself),  and  in  the 
same  manner  he  is  not  entitled  to  redeem 
his  person  by  means  of  the  property  of  his 
master,  being  considtred  with  respect  to  his 
person  as  a  stranger.  His  slave,  on  the 
contrary,  is  a  subject  of  traffic,  whence  he  is 
at  lihcrty  to  sell,  or  otberwiso  to  dispose  of 
him,  and  consequently  may  also  redeem  him. 
The  reason  of  this  is  that  the  slave,  on  com- 
mitting the  crime,  ceases  to  be  his  property ; 
whence  the  composition  resembles  a  purchase 
of  him ;  end  this  it  is  lawful  for  a  privileged 
slave  to  make. 

Case  of  composition  for  a  property  usurped; 
and  which  perishes  in  the  usurper's  handl. 
— If  a  person  usurp  cloth  from  a  Jew,  of 
which  the  value  was  lebs  than  a  hundred 
dirms,  and,  having  lost  or  destroyed  the 
same,  compound  the  mntter  with  the  Jew 
by  agreeing  to  pay  him  a  hundred  dirms 
previous  to  any  judicial  decree  upon  the 
subject,  in  that  case  the  composition  is  law- 
ful, according  to  Haneefa.   The  two  disciples 
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maintain  that  the  composition,  in  this  case, 
is  not  lawful  in  the  degree  in  which  it  ex- 
ceeds the  appraised  value  of  the  cloth  ; 
because  nothiiij^  was  due  from  the  usurper 
hut  the  value  ;  and  the  value  of  any  artiele 
is  to  he  known  only  by  appraisement ;  any 
thin^'  beyond  that  mus»t  tlierefore  be  con- 
sider, d  as  usury. — It  is  otherwise,  however, 
if  the  composition  for  the  cloth  be  made  in 
articles  of  furniture,  or  so  forth,  exceeding 
in  value  the  article  usurped  ;  for  such  com- 
position is  valid,  because  the  difference  of 
the  value  not  l)eing  obvious,  from  the  articles 
beintr  of  a  ditterent  genus,  no  usury  can  be 
inferred.  It  is  otherwise,  also,  if  the  diflfe- 
rence  of  value  be  such  as  may  come  within 
the  estimation  of  some  of  the  appraisers, 
because  the  observance  of  an  excessive  degree 
of  caution  is  impracticable.  The  reasoning 
of  Ilaneefa,  in  support  of  his  opinion,  is  that 
the  right  of  the  proprietor  of  an  usurped 
article  continues  in  it  after  its  destruction, 
until  his  right  to  an  equivalent  be  estab- 
lished ;  as  is  evident  from  this  circumstance, 
that  if  an  usurped  slave  should  die,  and  the 
muster  refuse  to  accept  an  equivalent,  he 
must  in  that  case  defray  the  expences  of  liis 
burial.  Now  from  this  it  appears  either  that 
the  right  of  the  proprietor  of  an  usurped 
article  remains  in  it  after  its  destruction, — 
or,  that  he  has  a  right,  if  he  choose,  to  a 
similar,  both  in  appearance  and  in  reality,* 
because  reparation  for  a  transgression  must 
be  made  in  a  similar. — But  his  right  is  not 
transferred  to  the  value  until  such  time  as 
the  Kazee  pass  a  decree  to  that  effect:  any 
agreement,  therefore,  exceeding  the  value, 
which  the  parties  themselves  may  conclude 
previous  to  such  decree,  being  merely  a  com- 
pensation for  the  artiele  destroyed.,  or  for 
one  similar  to  it  in  appearance  and  reality, 
cannot  be  considered  as  usurious. — It  is 
otherwise  if  such  agreement  bo  made  after 
the  decree  of  the  Kazee ;  for,  in  that  case, 
according  to  all  our  doctors,  the  composition 
is  not  valid,  as  far  as  it  exceeds  the  value; 
because,  in  this  instance,  the  right  of  the 

Sropiietor  to  the  value  has  become  fixed  and 
etermined  by  the  decree  of  the  Kazee  ;  and 
any  thing  beyond  it  is  therefore  usurious. 

Case  of  composition  for  a  share  in  a  part- 
nership slave, — If  a  man  who  is  rich  emanci- 
pate a  slave  held  equally  in  partnership 
between  himself  and  another,  and  compound, 
with  that  other  for  a  sum  exceeding  the 
value  of  his  half,  such  composition  is  invalid, 
according  to  all  our  doctors :— according  to 
the  two  disciples,  because  (as  they  hold) 
nothing  is  due  from  the  emancipator  bcyona 
half  the  value,  which  is  to  be  ascertained  by 
appraisement;  whence  any  degree  beyond 
that  is  usurious: — and,  according  to  Haneefa, 
because  the  value,in  emancipation,  is  decreed 
by  the  law  ;  now  the  rate  hxed  by  tho  law 
is  not  short  of  the  rate  fixed  by  the  Kazee ; 
and  as,  in  a  case  where  the  Kazee  passes  a 

*  Independent  of  any  judicial  decree. 


decree  for  the  yalae,  a  oompoation  for  any 
thing  beyond  the  value  is  null,  it  is  in  the 
present  instance  null  k  fortiorL — It  is  other- 
wise in  the  example  coneeminff  the  doth,  as 
before  recited,  becauae  the  Yiune  of  that  it 
not  decreed  by  the  law. — ^Itis  tobeobserred 
that  if,  in  the  case  in  question,  a  composition 
exceeding  the  value  of  half  the  suve  be 
made  in  fipecifio  goods  or  efiects,  it  is  valid, 
because  the  excess  in  tiie  value  is  not  obvious, 
where  the  articles  are  of  a  different  genua; 
and  henoe  no  usury  can'be  inferred. 


CHAPTER  n. 

OF  ORATUTTOrS  OR  VOLUSTAHT  COXIOSI- 
TIOXS  ;  AND  OF  THE  APPOIKTMEST  OF 
AGENTS  FOE  COlfPOSiriON. 

An  agent  for  composition  in  a  case  of 
bloodshed  or  debt  is  not  responsible  for  du 
consideration^  unless  he  expressly  aqrts  to  he 
so. — If  a  |>erson  apnoint  another  tds  agent 
for  composition,  ana  the  agent  aooozdinriy 
enter  into  a  composition  on  his  behalO^ 
[the  agentj  is  not  responsible  for  the  thinr  to 
be  given  m  composition,  unless,  in  settliiig 
tho  contract,  he  stipulate  it  as  a  oonditka 
that  '*he  himself  snail  be  answeraUe  for 
it." — This  is  where  the  oomposition  is  on 
account  of  wilful  bloodshed,  or  of  some 
claim  in  the  nature  of  debt,  in  either  d 
which  cases  tho  oomposition  is  a  mere 
annulment ;  and  as  the  agent,  in  either  esse, 
is  merely  a  messenger,  he  is  therefore  anb* 
ject  to  no  responsibility,  any  more  t***^^  an 
agent  for  marriage ;— unless  he  himaelf 
engage  in  the  responsibility, — ^in  whidi  oaae 
he  becomes  answerable,  because  of  his  ocm- 
tract  of  security,  but  not  from  his  oontnct 
of  compositicm. 

JBitt  he  is  responsible  where  the  eomposiOtm 
is  of  property  for  property. — Where,  bow- 
ever,  the  oomposition  is  of  property  for  pro- 
perty, it  is  equivalent  to  a  sale,  and  the 
rights  of  it  appertain  to  the  agent.  —  In  sack 
a  case,  therefore,  the  claim  for  the  property 
(that  is,  for  the  article  to  be  given  in  com- 
position) lies  against  the  agent,  not  against 
the  constituent. 

Fazoolee  compositions  are  of  four  desertp' 
tions. — Fazoolee  compositions  (that  is,  sadi 
as  are  concluded  by  a  stranger,  in  behalf  of 
the  defendant,  without  his  desire)  are  of  four 
kinds. 

/.  Of  a  debt  by  property  (for  tohich  He 
compounder  is  responsible). — ^1.  Where  a 
person  compounds  for  a  claim  of  debt  by  pro- 
perty, and  makes  himself  responsible  for  the 
property: — in  which  case  the  composition 
IS  complete,  because  the  defendant  acquires 
nothing  from  it,  hut  is  merely  exempted  from 
a  debt,  and  in  this  respect  a  stranger  and  the 
party  that  is  the  defendant  are  considered  as 
the  same.— It  is  also  proper  to  remark  fur- 
ther, that  in  the  same  manner  as  the  condi- 
tion of  responsibility  for  the  thing  to  be 


Boox  XXVI.— Chap.  II.] 


COMPOSITION. 


447 


ffiyen  in  composition  is  lawful  to  the  defen- 
aant,  so  also  is  it  lawful  to  the  stranger :  a 
stranger,  therefore,  is  capable  of  standing 
as  the  principal  in  composition,  and  in  the 
obligation  of  the  property,  when  he  makes 
himself  responsible  for  the  thing  to  be  given 
in  composition;  in  the  same  manner  as  a 
Fazoolee  who  concludes  a  £hoola  in  behalf 
of  a  wife. — In  other  words,  if  a  person  pro- 
pose a  Ehoola  to  his  wife,  and  another, 
without  the  desire  of  the  wife,  conclude  the 
contract  of  Ehoola  with  the  husband  on  her 
behalf,  making  himself  responsible  for  the 
consideration  of  Ehoola,  it  is  valid,  and  he 
it  responsible  for  the  consideration ; — and  so 
also  in  the  case  in  Question,  the  Fazoolee  is 
responsible  for  the  thing  to  bo  given  in  com- 
position.— He,  moreover,  stands,  withresi>ect 
to  the  defendant,  as  one  who  acts  gratui- 
toTLslj,  in  the  same  manner  as  a  person  who 
Yoluntaiilv  pays  the  debts  of  another,  in  as 
much  as  ne  exempts  the  defendant  from 
responsibility ;  he  therefore  is  not  entitled 
to  any  return  from  the  defendant :  but  it  is 
otherwise  where  the  compounder  acts  by  the 
desire  of  the  defendant,  for  in  that  case  he 
is  not  a  voluntary  agent.  The  compounder 
in  question,  moreover,  is  not  entitled  to  anv 
part  of  the  debt ;  but  that  is  cancelled  "mtn 
respect  to  the  defendant;  for  the  principle, 
wiu  respect  to  the  legality  of  the  com- 
position, in  this  case,  is  that  the  plaintiff 
annuls  the  operation  of  the  debt  upon  the 
defendant,  and  not  that  he  renders  tne  com- 
pounder proprietor  of  it,— and  this,  whether 
the  defendant  acknowledge  the  debt,  or  deny 
it ; — ^in  a  ease  of  denial,  evidently,  because 
the  defendant  does  not  in  his  own  opinion 
owe  anj  thing,  and  the  opinion  or  belief  of 
the  plamtiff  cannot  operate  upon  him  ; — and 
in  a  case  of  acknowledgment,  also,  because 
the  property  of,  or  right  to  the  debt,  cannot 
bo  conveyed  to  another  but  bj  the  person 
who  is  immediately  indebted :  it  is  therefore 
impossible,  in  this  instance,  to  render  the 
composition  valid  on  any  other  principle 
than  that  of  the  annulment  of  the  debt. — It 
is  otherwise  where  the  plaintiff  claims  some 
specific  article  in  the  possession  of  the  de- 
fendant, who  acknowledges  the  same,  and 
another  person,  unauthorized,  |^ves  him 
something  as  a  composition  for  his  claim, — 
because  in  this  case  the  unauthorized  person, 
in  coinpoundinfi^  for  his  claim  with  the 
plaintiff,  does  virtually  purchase  the  article 
claimed ;  and  his  purchase  of  a  thing  from 
the  proprietor  is  lawful,  although  it  oe  not 
in  his  possession.  ^ 

//.  Of  any  thing  for  a  specific  property 
(which  must  be  immediately  delivered  oy  the 
compounder). — II.  Where  the  compounder 
says,  **  I  have  compounded  for  these  thou- 
sand dirms  of  my  own,**  or  "  for  this  slave 
of  my  own ;"  in  which  case  the  composition 
is  valid;  and  it  is  incumbent  on  the  com- 
pounder to  deliver  over  the  article  stipulated 
to  the  plaintiff;  because,  in  referring  the 
compositiou  to  his  own  property,  he  renders 
obligatory  upon  himselx  the  delivery  of  it ; 


on  which  account  the  composition  so  made 
is  valid. 

///.    Of  any  thing  for  unspecified  pro- 

ferty  (but  which  the  compounder  delivers), — 
II.  TV  here  the  compounder  says,  **  I  have 
compounded  for  a  thousand  dirms,"  and  im- 
mediately delivers  a  thousand  dirms  to  the 
plaintiff,  in  which  case  the  composition  is 
valid ;  for  on  the  delivery  of  the  thousand 
dirms  the  plaintiff  obtains  his  object,  and 
the  contract  of  composition  is  thereby  com- 
pletely fulfilled. 

IV\  Of  any  thing  for  unspecified  property 
(and  which  the  compounder  does  not  deitver), 
— IV.  Where  the  compounder  says,  "  I  have 
compounded  for  a  thousand  (firms, "  but 
does  not  deliver  them ;  in  which  case  the 
composition  remains  suspended  on  the  con- 
sent of  the  defendant.  If  he  confirm  it,  he 
becomes  responsible  for  the  sum  stipulated: — 
or,  if  he  withhold  his  assent,  the  composition 
is  annulled. — The  reason  of  this  is  that  in 
compositions  of  this  nature,  the  defendant 
is  a  principal,  because  of  their  operating  to 
free  him  from  contention ;  but  the  com- 
pounder is  also  a  principal,  because  of  his 
charging  himself  with  the  consideration  of 
composition,  either  expressly  (as  where  he  says, 
**  I  am  responsible  for  the  thousand  dirms**) 
or  directly  (as  where  he  compounds  for 
one  thousand  dirms,  and  delivers  them). — 
Xow,  if  he  should  not  so  have  charged  him- 
self (as  the  present  example  supposes),  the 
contract  of  composition  continues  on  the 
part  of  the  defendant  only ;  •  and  the  va- 
lidity of  it  consequently  rests  upon  his 
concurrence. 

Case  of  a  Fazoolee  compounding  for  a 
specific  article,  without  referring  the  same  to 
his  property,— Tn^  compiler  of  the  Hedaya 
remarks  that  a  fifth  kind  of  composition 
may  be  added  to  the  preceding ;  as,  for 
instance,  where  a  Fazoolee  says,  "I  have 
compounded  for  this  thousand  dirms,'*  or 
**  for  this  slave,"  without  referring  these  to 
his  own  property  ;— which  sort  of  composi- 
tion is  valid,  because,  iu  specifying  the 
thing  to  be  delivered  to  the  plaintiff,  the 
compounder  does,  as  it  were,  establish  it  as 
a  condition  that  the  said  thing  shall  become 
the  right  of  the  plaintiff.  If,  however,  the 
slave  should  afterwards  prove  to  be  the 
property  of  another,— or,  if  it  should  become 
known  that  he  was  free,  or  a  Mokatib  or 
Modabbir,— or,  if  the  plaintiff  should  return 
him,  on  account  of  a  defect,  to  the  com- 
pounder in  none  of  these  cases  is  the 
plaintiff  entitled  to  take  anything  from  the 
compounder,  since  he  engaged  for  nothing 
further  than  the  delivery  of  a  s^eciiic  article ; 
if,  therefore,  that  article  remain  safe  for  the 
plaintiff,  the  contract  is  valid  ;  if  otherwise, 
he  is  not  entitled  to  take  any  thing  from 
the  compounder,  but  must  prefer  his  claim 
against    the    defendant. — It    is    otherwise 


.  \P^^  w  to  Bay.  ho  alone  is  concerned 
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whoro  the  compounder  Rtipulatcs  dirras,  and 
makes  himself  n'sponsiblc  for  the  same,  and 


—  g    -  ~       -         ____  —  _     — ....« _- ,    —  __  — 

they  afterwards  prove  the  ripht  of  another, 
or  of  bad  equality,  and  the  plaintiff  returns 
th'-m  ;  for  in  tliat  ease  the  plaintiff  is  en-  ■ 
titli'd  to  take  an  equal    number   of   jrix)d 
diriMS  from  the  comjwunder,  bepause  of  his  ' 
having:  made  himself  a  principal  with  respect  ■ 
to  security :   and,  accordingly,  if  the  com- 
pounder refuse  to  comply,  he  must  be  com- 
l>elled  to  make  the  delivery. 


CHAPTER  III. 

OF  COMPGSITIOys  OF  DKBT. 

A  dcht  otcinq  in  consequence  of  any  con- 
tract  cnncfitdvJ  upon  credit  tnai/  be  com- 
pounded  by  ^myment  of  a  part, — If  the 
thins:  to  be  given  in  composition  be  of  the 
same  nature  with  the  debt  which  is  to  be 
compounded  for,  and  whieh  is  owing*  to  the 
plaintiir  nnder  an  Akid  ^loodainat,  or  con- 
traet  concluded  upon  credit, •  the  composi- 
tion is  not  in  that  case  construed  to  be  an 
exchange,  but  the  plaintiff  is  considered  as 
taking  a  part  of  his  right,  and  annulling 
or  relinquishing  the  remainder.— An  Akid 
Moodainat,  or  contract  concluded  upon  credit, 
is  where  a  person  purchases  the  goods  of 
another,  for  a  thousand  good  dirms  (for  in- 
stance), and  then  the  parties  separate,  without 
the  seller  receiving  the  price,  or  a  time  of  pay- 
ment being  agreed  upon  :— in  which  case,  if 
the  purchaser  should  compound  the  said 
thousand  for  five  hundred  good  dirms  (or 
five  hundred  bad  dirms),  and  the  seller  agree 
to  the  same,  such  composition  is  valid ;  and 
it  is  thus  construed,  that  he  [the  seller] 
agrees  to  accept  a  part  of  his  right,  and 
to  relinquish  the  romaiiider ; — not  that  he 
accepts  the  live  hundred  in  exchange  for  the 
thousand. — The  reason  of  this  is,  that  it  is 
necf  ssary,  as  far  as  possible,  to  give  validitj 
to  the  acts  of  rational  persons;  and  this 
may  be  done,  in  the  former  instance,  by  the 
claimant  relinquishing  a  part  of  the  dirms 
to  which  he  is  entitled,— or,  in  the  latter 
instance,  by  conceding  that  and  the  goodness 
of  them. — Such  also  is  the  rule  where  the 
debt  has  been  incurred,  on  the  part  of  the 
defendant,  by  a  usurpation  or  destruction  of 
property. 

*  The  commentators  define  Moodainat  to 
signify  **  the  act  of  selling  to  a  person  upon 
credit;"  or  "the  act  of  granting  credit." — 
The  composcjrs  of  the  Persian  version  of  the 
Ileduya  have  evidently  mistaken  the  sense 
of  the  text  in  the  beginning  of  this  passage. 
The  Arabic  simply  states  it  **in  all  com-, 
positions  for  a  thing  claimed  under  a  con-^ 
tract  upon  credit,  the  transaction  is  not 
considered  as  an  exchange,  but  as  an  accept- 
ance of  a  part  of  the  right,  and  a  relinquish- 
ment of  the  remainder 


And  the  same  of  similar  compositirmt  of 
deht^  owing  in  consequence  of  any  act  vkuk 
subjects  to  responsibuity, — The  restriction  to 
debts  owing  **  in  consequenoe  of  a  contar. 
concluded  upon  credit ''  (as  here  set  forth), 
is  for  this  reason,  that  it  is  originallj  re- 
quisite that  debt  be  incurred  in  eonseqnenoe 
of  a  contract  agreeable  to  law. 

Debt  may  be  compounded  by  a  fofbior- 
ance,  for  the  same  sum, — Ip,  in  the  esse  in 
question,  the  comnosition  consist  of  a  tlum- 
sand  dirms  payable  at  a  distant  time,  fori 
thousand  dims  immediately  i>ayable,  it  is 
valid ;  because  the  construction  then  pTOi 
to  it  is  that  the  plaintiff  agreed  to  postpoK 
his  claim,— not  that  he  entered  into  an  ex- 
change ;  as  the  sale  of  dirms,  for  dims 
payable  at  a  future  period,  is  not  lawful. 

But  not  if  the  postponed  payment  be  stim- 
lated  in  money  of  a  different  denominaUtn, 
—If,  on  the  other  hand,  the  thousand  dinu 
be  compounded  for  a  proportionable  number 
of  deenara,  payable  after  the  expiration  of  i 
month  (for  instance),  it  is  unlawful;  beeame 
it  is  impossible  to  consider  it  merely  u  • 
delaj  of  the  claim  ;  since  the  claim  rebted 
to  dirms,  not  to  deenars ;  nor  is  it  possible 
to  construe  it  into  a  sale,  because  a  sale  of 
dirms,  for  deenars  payable  at  a  future  period, 
is  unlawful.  The  composition,  there&rf,  in 
this  case,  is  invalid. 

A  postponed  debt  cannot  be  compomiM 
by  the  immediate  payment  of  a  part.—h  a 
person  have  a  debt  of  one  thousand  dirma, 
payable  at  a  future  period,  owing  to  him  by 
another  in  consequence  of  a  contract  vpan 
credit,  and  compound  the  same  for  five  hun- 
dred dirms  payable  immediately,  such  con:- 
position  is  invalid ;  because  ready  money 
IS  better  than  future  payment;  and  rwuly 
nrioney  not  being  his  right,  the  compoaitioa 
therefore  takes  place  in  a  thingr  which  is  not 
his  right,  whence  it  is  impossible  to  consider 
the  composition  as  a  dereliction  of  part  of 
the  claim  :— it  must  therefore  be  necessarily 
considered  as  an  exchange  (in  this  way, 
that  the  debtor  gives  up  his  right,  namely, 
the  delay  of  payment,  in  return  for  the  fire 
hundred  remitted) :  — those  five  hundred, 
therefore,  are  in  exchange  for  the  forbea^ 
ance ;  and  the  acceptance  of  any  thing  in 
consideration  of  forbearance  is  not  lavAu. 

A  debt  of  bad  money  cannot  be  compounded 
by  the  payment  of  a  smaller  sum  in  good 
money, — If  a  person  have  a  debt  owing  to 
him  by  another,  in  consequence  of  a  con- 
tract upon  credit,  of  a  thousand  adulterated 
dirms,  and  compound  it  for  five  hundied 
pure  dirms,  it  is  not  valid  ;  because  pure 
dirms  are  not  the  right  of  the  seller,  as 
those  exceed  his  right  with  respect  to  their 
q^uality,  and  it  accordingly  cannot  be  con- 
sidered as  a  concession :  it  must  therefore  be 
construed  into  an  exchange  of  one  thousand 
for  iive  hundred,  superior  with  respect  to 
quality, — and  that  is  usurious,  as  quality  is 
not  regarded  in  transactions  of  exchange. 

But  a  debt  of  good  money  tnay  be  com' 
pounded  by  bad,  whether  the  wmbe  smaller 
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iJkafif  or  equal  to,  the  demand. — ^It  is  other- 
wise where  a  person  compounds  a  debt  of  a 
thousand  g^ood  dirms  for  five  hundred  bad 
dirms,  because  that  is  a  concession  with 
respect  both  to  number  and  quality.  It  is 
otherwise,  also,  where  a  person  compounds 
m  debt  due  to  him  of  a  thousand  bad  dirms 
for  a  thousand  good  ones ;  because  this  is  an 
ezehang[e  of  like  for  like ;  and  in  that  no 
regard  is  paid  to  quality. — It  is,  however, 
m  condition,  in  this  case,  that  the  plaintiff 
take  possession  of  the  thing  giyen  in  com- 
position upon  the  spot,  as  this  is  a  Sirf  sale. 

A  debt  in  money  of  two  denominations 
may  be  compounded  by  a  smaller  sum  of 
mtier  denomination, — If  a  person  have  a 
dMbt  of  a  thousand  dirms  and  a  hiindred 
deenars  owing  to  him  by  another,  in  con- 
wqnenoe  of  a  contract  upon  credit,  and 
wmpound  the  same  for  a  hundred  dirms, 
leady  money,  or  payable  at  the  expiration 
of  a  month  (for  instance),  such  composition 
is  lawful,  as  it  is  possible,  in  this  instance, 
to  give  validity  to  the  contract  of  comjK)- 
ahion.  by  supposing  that  the  creditor  remits 
the  wnole  of  uie  debt  owinf^  to  him  except 
me  hundred  dirms,  payable  immediately,  or 
(as  in  the  second  case)  within  a  month.  It 
therefore  is  not  to  be  regarded  in  the  light 
of  an  exchange ;  for  if  it  were  so  considered, 
the  eontract  would  not  be  valid,  as  it  would 
he  usurious.  In  compositions,  moreover,  a 
oonoession  is  alwajs  understood ;  and  as,  in 
the  case  in  q^uestion,  concession  is  the  pre- 
Taknt  idea,  tne  matter  must  be  regarded  as 
a  concession  rather  than  as  an  exchange. 

Case  of  proposal  from  a  creditor  to  grarU 
hU  debtor  a  complete  discharge,  on  condition 
tf  his  paying  one-half  of  the  debt  within  a 
limited  time. — If  a  person,  having  a  debt 
due  to  him  of  a  thousand  dirms,  payable  at 
a  future  period,  should  say  to  tne  debtor, 
"pay  me  ^yg  hundred  dirms  to-morrow, 
upon  this  [condition],  that  you  are  exempted 
m>m  the  remainder  of  the  debt ;  '*  and  the 
debtor  act  accordingly,  he  is  then  exempted 
from  the  remainder.    If,  however,  in  such 


the  debtor  should  not  pay  the   five 
hundred  dirms  on  the  morrow,  he  remains 
reaponsible,  according  to  Haneefa  and  Mo- 
hammed, for  the  thousand  dirms.      Aboo 
Yootaf  maintains  that  five  hundred  dirms 
are    immediately   remitted,    and    that   the 
claim  to  them  cannot  afterwards  be  revived  : 
far  (in  his  opinion)  the  exemption  here  is 
abeolute;*  because  the  plaintiff  has  estab- 
Hahed  the  payment  of  fiyQ  hundred  dirms 
ma   an.  exchange  for  the  exemption  of  five 
hundred  dirms ;  but  the  payment  of  these 
fiire  hundred  dirms  cannot  be  considered  as 
an  exchange  for  the  remainder,  the  payment 
of  "which  still  continues  incumbent  upon  the 
debtor,  and  is  not  at  all  suspended  upon  the 
exemption.    To  make  it  an  exchange,  there- 
fore, is  nugatory ; — consequently  there  re- 


•  That  is,  it  is  not  suspended  upon  the 
oondition  of  payment  on  the  morrow. 


mains  only  the  absolute  exemption ;  and 
hence  the  whole  of  the  original  debt  cannot 
revive  from  a  failure  of  the  payment  on  the 
morrow,  any  more  than  if  tne  creditor  had 
said,  "  I  have  exempted  you  from  five 
hundred  dirms  out  of  one  tnousand  dirms 
upon  this  [condition],  that  you  pay  me,  to- 
morrow, five  hundred  dirms ;"  in  which  case 
the  exemption  is  absolute,  and  so  also  in  the 
case  in  question. — The  reasoning  of  Haneefa 
and  Mohammed  is  that  the  exemption,  in 
this  case,  is  not  absolute,  but  conditional. 
Upon  failure  of  the  condition,  therefore, 
the  exemption  does  not  take  place,  for  two 
reasons.  First,  because  the  creditor  begins 
his  speech  with  requiring  the  paynient  to- 
morrow, and  this  may  be  considered  in  itself 
as  an  object,  since  it  is  possible  that  the 
creditor  is  afraid  of  losing  the  whole  of  the 
money  in  the  event  of  the  debtor's  becoming 
poor,  which  induces  him  to  use  expedition ; 
and  also,  because  he  perhans  wishes  to  ^et 
the  money,  in  order  that  ne  may  acquire 
profit  from  it  in  trade.  The  expression, 
moreover,  bears  the  construction  of  being 
conditional,  and  is  therefore  to  be  taken  in 
that  sense,  in  order  to  give  validity  to  the 
contract. y-SECONDLT,  such  conditions  are 
common  in  compositions ;  and  an  exemption 
may  be  restricted  to  a  condition,  although  it 
be  not  suspended  upon  it.  Thus  a  transfer 
of  debt  (for  instance)  is  restricted  to  the 
condition  of  safety ;  in  so  much  that  if  the 
person  who  had  agreed  to  accept  the  transfer  * 
should  die  insolvent,  the  debt  reverts  upon 
the  person  transferring  it;  the  transfer, 
therefore,  is  restricted,  in  this  instance  fto 
the  condition  of  safetvl,  and  so  also  in  the 
case  in  question.  With  respect  to  the 
reasoning  of  Aboo  Yoosaf,  an  answer  will 
soon  be  given  to  it. 

Which  admits  of  three  different  state^ 
ments.  /.  miere  the  proposal  has  no  con- 
dition  annexed,  in  failure  of  payment,  II, 
Where  it  is  annexed  that,  in  failure  of 
payment  the  proposal  shall  be  void.  III, 
Jlnere  the^  discharge  is  primarily  stated, — 
The  compiler  of  the  Hedaya  remarks  that 
this  case  admits  of  three  separate  state- 
ments.— I.  That  which  has  teen  already 
explained. — II.  Where  the  ci*editor  says,  "1 
have  compounded  with  vou  the  thousand 
dirms  for  five  hundred  dirms;  which  you 
must  pay  me  to-morrow,  and  then  you  snail 
be  exempted  from  the  remainder ;  provided, 
however,  that  if  you  do  not  pay  them  to- 
morrow, the  thousand  dirms  shall  remain 
due  by  you  as  before;"— in  which  case, 
according  to  all  our  doctors,  if  the  payment 
be  made  on  the  next  day,  the  exemption 
holds  good;  but  if  otherwise,  it  is  void. — 
III.  Where  the  creditor  says,  "I  have 
exempted  you  from  the  nayment  of  five 
hundred  dirms  out  of  a  thousand,  on  this 


*  That  is,  to  take  upon  him  the  respon- 
sibility for  the  debt  (in  the  manner  of  an 
acceptor  or  indorser  of  a  bill  of  exchange). 
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[condition]  that  jou  give  me  Rvt  hondrod  or  thing  taken  if  Uw  lols  propertT  of  the 

dirniB    to-morrow:"  — in    wliich    case    tlie  reoeiver,  becaiue  sabstAttoe  U  totftU j  difi- 

debtor  ii  exempted   from  the  payment  of  rent  from  debt,  and  the^  notaytr  ha*  takn 

the  live  huadrcd  dirms  ;  and  this,  whether  the  article  in  qnmtioiL  in  exchange  for  Ui 

he  pay  the  Hve  hundred  on  the  ensuing  day  rig'ht.—He  ia  oonNquentlr  the  propiicbrr 

or    not,    because    the    exemption   is    here  and  aocordingly  «11  acts  of  hia  witlt  tegtri 

primarily  stated.*  tathe  substanoe  in  queatioii  ai«  validatil 

An  acknowledgmtnt  may  he  atipulated  for  he  remains  responsible,  in  a   proportkaih 

a  compoiitiun. — If  a  person  «ay  to  another,  dexree,  to  his  partner. — It  ia  to  be  obKmJ 

"  I  will  not  acknowledge  four  right  of  pro-  that  by  a  partnership  debt  i*  •nsant  *■»)■  • 

perty  until  you  tiriit  Hi  a  distant  time  for  debt  as  beoomes  due  to  t<ro  o 


perty  until  you  nriit  an  a  distant  time  loi  debt  as  beoomes  due  to  t<ro  or  mora  peiMM 

the  delivery,  and  promise  me  an  indulgence  from  one  cause ;  auoh  as  the  priee  m  |*gdi 

--  *'■"  -ayment,"— or,  "  until  you  first  remit  sold  by  two  proprietors  tindsr  one  eontnel; 

le  whole  [or  a  part)  of  the  property,"  or  a  debt  inherited  by  two  men ;  or  the-nhn 


Of  ParticipaUd  DebU. 
Ona    of    tico   partner!    compounding  hi» 


— and  the  person  so  addresited  act  accord-  ot  a  joint  property  destroyed  ot  any  perana. 
ingly,  his  thus  fixing  a  time,  or  remittinK  a  Now  such  being  the  established  mle,  it  fcl- 
part  or  the  whole  of  the  property  is  lawful,  lows  that,  in  the  case  in  qaestioa,  the  nrt- 
becBuse  he  does  this  of  his  own  accord,  and  ner  is  at  liberty  either  to  demand  his  bajfd 
not  by  compulsion.  the  debt  from  the  debtor  (ainoe  his  share  riiD 

Jiui  if  the  itipulation  be  publicly  pro-  remains  due  to  him,  in  as  miioh  as  tin  aOm 
poserf,  the  compotdion  is  of  no  effect. — This  partner  has  only  received  the  amount  of  lu 
IS  where  the  acknowledger  addresseB  the  own  right],  or  to  take  the  half  of  the  dott 
other  party,  as  above,  secretly  and  in  a  from  the  other  partner,  beoaoaa  of  bil  ri^ 
covert  manner.— Where,  however,  he  ad-  of  participation  in  iL — If,  however,  tb*  an* 
dresses  him  publicly,  ha  becomes  liable  for  should  give  him  a  compensation,  by  |«lii| 
the  whule  of  the  subject  of  aoluiowledgment  him  the  quarter  of  the  debt,  he  uen  has  h 
upon  the  instant.  right  to  half  of  the  cloth,  aa  hia  right  it  tal; 

to  a  quarter  of  the  whole  debt. 

One  of  two  partrters  reeticifg  parmnt  if 
his  share  in  a  iM>l  due  to  them  joattig,  mi 
paying  the  other  hia  proportion  of  mW  v 
"  y-  J  i/j"  .  ,1  ■  ■:,  .,1  -ji  so  recovered,  hat  still  a  claim  upoN  Ut  n- 
snare  of  a  debt  due  to  them  jointly,  the  other  mainder.—lF  one  of  two  partneniia  a  d«U 
partner  may  either  take  h,i  proportion  of  ghoald  receive,  from  the  debtor,  the  half  rf 
tlte  composition,  or  look  to  the  debtor  for  his  his  portion  of  the  debt,  the  other  paitner  « 
lAore.— If  there  be  a  debt  owmg  to  two  then  at  liberty  either  to  participate  ia  tk 
men.  Jointly,  froni  a  third,  and  one  of  the  half  so  reoeived,  or  to  look  to  thaddibr  fi« 
two  compound  with  the  debtor  his  share  of  his  fnll  share,  for  the  reasons  reoiled  is  & 
the  debt  for  a  piece  of  cloth,  the  fellow-  preceding  eiample.— If,  therefore,  he  AoaU 
creditor  has  it  m  his  ehoioe  either  to  demand  participate  with  the  oompoandiiuf  partaei, 
the  other  half  ot  the  debt,  which  is  his  due.  Uth  partners  are  in  that  oose  entidedioiatif 
from  the  debtor,  or  to  take  the  half  of  the  to  take  from  the  debtor  what  remaiiu  i^ 
doth  from  the  compounder;  unless,  how-  because  having  shared  equaUy  in  what  wm 
ever,  he  [the  compounder]  pay  him  a  quarter  received,  they  are  of  oonseqaeaoe  antitlad  ts 
of  the  whole  debt ;  for,  m  that  case,  he  u  share  equally  in  the  remainder. 
not  enUtled  to  take  the  half  of  the  cloth.-  ^  the  other  prefer  reeetBing  paymMt  rf 
In  short,  in  all  cases  of  the  nature  here  Am  part,  solely,  from  Ike  Mftir^ami  Os 
exemphfied.  It  la  a  rule  that  whenever,  in  ^  ^  property  bs  lost,  or  th«dthtor  proBtinaolMid. 
partnership  debt,  one  of  the  partners  re-  "he  has  then  a  claim  to  his  proporUtm  o/  vM 
osives  a  part  of  it,  the  other  partner  is  Aa,  6ee„  received  by  Ihit  partner  ,•  ha  not 
entiUed  to  an  eoual  share  in  the  part  so  '  where  this  partner  has  eompounded  fyr  Jm 
seized ;  beoause  although  debt  beoome  a  sort  ,hare  by  a  eommiOation.—lF,  on  the  eoB- 
of  inoteaje  from  seisin  {sinoe  debt  is  not  trary,  he  should  prefer  domandiiur  hia  alian 
considered  as  substantia!  property  until  it  I  Iq  fnU  from  the  debtor,  to  an  oaSal  partiai- 
bo  Uken  possession  of).  .stiU  this  increase  pation  in  the  part  received  ft  theotlwr 
has  reference  to  the  original  right  j  and  as  creditor,  and  that  part  of  the  debt  whMl 
the  original  right  was  equally  divided,  so  j  has  been  reoeived  should  remain  safe,  aad 
alw  is  the  inOTcase ;  in  the  same  manner  as  that  which  remains  due  be  lost,  or  destroyed, 
pfiipnng  or  fruit.  The  partner,  therefore,  either  by  the  debtor's  dyiny  inaolveat,  or  to 
has  a  right  of  partioipation  in  the  part  whioh  j  his  denial  of  the  debt  upon  oath,  he  is  n 
IS  taken  possession  of.--Still,  however,  pre-  that  case  still  entitled  to  a  partidiKtia 
vious  to  the  operation  of  such  right,  the  part  with  the  other  creditor  in  what  has  he« 

. -.  .. i  received  i  because  he  declined  it  before  oBly    I 

I  on  the  snpposition  of  the  safety  of  the  »•  ' 
*  Two  other  statements,  toother  with  a  I  maining  part  of  the  debt ;  arid  when  tb 
longdiicussion.  areomitt«d  byme  translator,  I  event  proves  otherwise,  he  of  oonrse  be- 
as  the  whole  turns  upon  certain  points  of  comes  entitled  to  an  equal  participatiao- 
Terbaloriticis[n,notoapableof  an  intelligible  i  Supposing^  however,  that  one  of  the  joint 
translation.  '  creditors,  instead  of  receiyisg  hia  ahaie  of 
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the  debt,  tlioald  comtnute  it  for  a.  debt  wbicb 
lie  had  previoasly  coDtracted  to  the  debtor, — 
then  the  other  sbarer,  in  case  of  the  deatruo- 
tion  of  that  portioa  of  debt  due  to  faimEelf, 
ill  not  entitled  to  any  participation  with  him, 
■inoe  be  ie  in  this  instance  held  to  hare  paid 
a  debt,  Qot  to  have  received  pajmeiit  of  one. 
— The  law  ia  aleo  the  same,  where  one  of  the 
erediton  exempts  the  debtor  from  that  share 
of  the  debt  which  ia  due  to  him,  becanse  an 
exemption  is  a  destruction  and  annnlment, 
and  not  a.  receipt. 

Jn  a  releaat  from  a  part  of  ii*  thare,  by 
MM  partner,  the  right  of  the  creditori  arn- 
titmet  in  proportion  to  their  remaining 
eluimi. — Ir  one  of  two  partners  in  a  debt 
leleue  the  debtor  from  a  part  of  his  pro- 
portion of  the  debt  (snch  ab  an  half,  for 
nMtince),  the  renDaininR  part  of  the  debt  it. 
In  that  osse,  due  to  the  two  creditors  in 
degree!  proportionate  to  their  respective 
rigbtc— A».  for  inetence,  if  the  debt  due  to 
than  were  originally  twenty  dirms,  and  one 
of  them  afterwsTds  release  the  debtor  from 
the  half  of  hie  cbeie,  the  remaining  debt 
vill  then  be  fifteen  dirms,  of  which  five  are 
dne  to  the  exempting  partner,  and  ten  to  the 
other  partner. 

On«  nf  two  partner*  may  agree  to  a  po*l- 
fomtment  of  payment. — If  one  of  two  part- 
sera  sboula  protract  the  period  of  payment 
of  hia  ihare,  it  is  valid,  accotdicft  to  Aboo 
Toonf,  because  of  its  enalogv  to  an  abEolate 
ciemption  or  release  :— in  other  words,  as  a 
of  the  payment  u  equivalent  to 


y     s  reatrioted  release,  it  is  therefore  vaJid, 

tha  same  manner  as  an  absolute  relea>e. 

s     Aooordinff  to  Baneefa  and  Uobnmmed  this 

it  not  valid  ;  as  in  such  a  case  it  must  follow 

:      that  a  division  of  debt  taltee  place  prior  to 

J    Miain,— lince  protracting  the  period  of  pay- 

1     uent  with  respect  to  one  abar^,  and  not  to 

:<    the  other,  is,  aa  it  were,  a  partition  of  the 

(     alures ;  and  a  partition  of  debt  previous  to 

eeiain  is  not  lawful ;  because  partition  bears 

■  the  sense  of  endowment  with  a  right  of  pro- 
perty, and  the  endowment  with  a  right  in 

I     a  debt,  made  to  any  other  than  the  debtor 

I      himself,  ia  not  la wfnl,— Moreover,  partition 

implies  distinction  i  and  as  dietinction  can- 

,     not  exist  with  respeot  to  any  obligation  upon 

tfaeperson,  it  ia  therefore  invalid. 

One  of  tieo  partnert  receirei  hii  thare  by 
i  tuurptng  anything  from  the  debtor;  or  by 
•  toting  or  de»troying  anything  belonging  to 
,  Ann ;  or,  by  accepting  a  Uate  in  eompoei- 
I  Hon;  or,  by  burning  a  piece  of  cloth,  hit 
^  property. — Jr  one  of  two  partner*  usurp 
s  aome  specific  article  from  the  debtor,  or  pur- 
3    ehaae  something  from  him  by  an  invalid 

■  oontract,  and  lose  or  destroy  the   tame, 

■  theae  acta  are  considered  aa  equivalent  to  a 

■  receipt  of  bia  debt.^80  also  if  one  of  two 
■3    partners  accept  a  lease  from  the  debtor  in 

■  lien  of  hia  debt,  he  ia  iu  that  case  held  to 
a   have  received  his  debt.     If,  also,  one  out  of 

■  two   partners  should  burn  a  piece  of  cloth 
belonging  to  the  debtor  of  eijual  value  with 

(    hia    share  of  the  debt,  this  ia  a  reoeipt. 


according  to  Mohammed,  but  not  according 
to  Aboo  Yoosaf.  (Some,  however,  observe 
that  this  difference  proceeda  on  the  suppoai- 
tion  of  his  having  thrown  fire  on  the  cloth, 
without  having  previonaly  laid  hold  of  it; 
for  if  be  should  lave  first  laid  bold  of  the 
oloth,  and  then  burned  it,  all  our  doctors  are 
of  opinion  that  he  has  received  his  share, 
because  he  ie  considered  first  to  have 
usurped  the  cloth,  and  then  to  have  de- 
Btroyed  it.) 

One  of  tico  partneri  annuli  hit  ihare  by 
marrying  the  debtor  (being  a  female)  and 
lettling  hit  ihare  of  the  debt  aa  her  dnuier ; 
or,  by  compounding  teitk  it  for  an  offence. — 
If  the  debtor  be  a  female,  and  one  of  two 
Tiartners  in  the  debt  should  menr  her,  anii 
itipulate  bia  share  of  the  debt  at  her  dower 


this,  acdordi 

annulment : — auu  m  aim,  u  uc  i;ui 
with  hia  abare,  for  a  wilful  offence. 
however,  to  be  observed,  that  if  one  of  the 
partners  in  a  debt  should  marry  the  woman 
who  ia  their  debtor,  without  stipulating  hia 
abare  of  the  debt  aa  her  dower,  in  that  caae 
the  other  sharer  haa  a  claim  npon  bim,  aa 
under  such  circumstances  he  ia  held  to  have 
made  a  commutation  with  hia  wife  of  hia 
Oaim  for  hera.  It  is  otherwise  where  be 
itipniates  his  share  of  the  debt  as  her  dower  1 
for  then  be  it  held  to  have  annulled,  and 
'  ave  commuted  hit  right,  and  on  this 
the  other  sharer  can  have  no  future 
claim  upon  him.— -It  ia  an  invariable  rule 
that,  where  a  receipt  haa  been  made,  by  one 
■,  the  other  paitner,  in  case  of  the 
deatruction  of  hia  right,  by  the  debtor'a 
dyin^  insolvent,  or  otberwiae,  is  entitled  to 
participate  with  the  receiving  partner; — 
but  he  has  not  such  right  in  the  case  of  an 
annulment. 

One  of  the  partnen  compounding  hie  thara 
of  the  debt  by  a  purchase,  the  other  may  either 
take  hit  thare  from  the  debtor,  or  an  equiva- 
lent for  hit  proportion  in  the  receipt  from  the 
parchater.—Jy  one  of  two  partners  m  a  debt 
purchase  something  from  the  debtor  (auch  aa 
cloth,  for  instance)  in  lieu  of  his  share  of  the 
debt,  then  the  other  partner  is  at  liberty, 
either  to  require  his  share  of  the  debt  from 
the  debtor  (in  which  case  all  the  effects  t^e 
place,  aa  described  in  the  preceding  example, 
where  the  partner  requires  payment  from 
the  debtor),— or  to  taJte  an  equivalent  from 
the  purchaser  of  a  fourth  part  of  the  debt ; — 
because  be  [the  purchaser]  has  taken  com- 
plete possession  01  his  debt,  since  in  buying 
and  selling  there  is  no  decree  of  loss  or  dit- 
— ■•y  admilted  ia  the  thinga  exchanged. — 

therefore,  is  responsible  for  a  fourth  part 

of  the  debt,  and  baa  no  option  of  either  giving 
luarter  of  the  debt,  or  a  half  of  the  cloth, 
t  is  otherwise  in  a  oompcaition,  because, 
eompo(.ition  generally  prooeeda  upon  a 
nci(i!e  cf  lenity  and  abatement,  it  would 
__  an  injury  to  the  compounder  to  force  him 
to  give  a  fourth  part  of  the  debt,  and  there- 
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artiolo  roociviMl  in  oompoMtion. — The  non- 
rt'ccivinff  partner,  iiior«ovi.'r,  is  not  entitled 
to  any  part  of  the  oloth  purchased,  as  the 
purchiisiuK  partner  has  become  proprietor  of 
the  same  in  virtue  of  a  contract  of  sale. 

OiuKCTioN.— The  eloth  in  question  ouprht 
to  be  <livided  ]ntwe<n  the  two  partners,  as  it 
has  been  acquired  in  exchange  for  a  joint 

debt.  .     , 

It K PLY.— The  cloth  in  question  has  not  been 
ac<iuirod  in  exehauj^e  for  a  joint  debt,  but 
merely  in  exchanjre  for  the  share  of  the  pur- 
chaser, in  this  way.  that  it  produces  a  com- 
mutatiim  of  the  price  of  the  cloth  for  that 
part  of  the  debt  which  is  duo  to  him. 

OiuKCTioN. — If  the  price  of  the  cloth  be  a 
conimutati(»n  of  his  share  of  the  debt,  it  in- 
duces a  partition  of  the  debt  prior  to  the 
seisin  of  it,  which  is  unlawful. 

Kkply.—  a  wilful  partition  of  debt,  pre- 
vious to  the  seisin,  is  unlawful,  but  an 
unintentional  partition  of  it  (bv  that  beinff 
comi)rehended,  for  instance)  is  lawful ;  and. 
in  the  case  in  question,  it  is  comprehended 
in  the  validity  of  the  sale;  in  the  same 
manner  as  (in  the  preceding?  case)  the  par- 
tition of  the  debt,  previous  to  the  seisin,  is 
interwoven  with  itlie  validity  of  the  com- 
position. 

Ont*  of  hen  partners  iji  a  Sillim  contract 
cannot  compound  for  his  share, — Ip  two 
persons  conclude  a  Sillim  contract  (that  is, 
advance  money  for  poods,  to  be  delivered 
at  a  future  period),  and  one  of  them  after- 
wards compound  his  share  of  the  ^oods  for 
his  sliare  of  the  st^wk  advanced,  it  is  not 
lawful,  aceordinf^to  Haneefa  and  Mohammed. 
— Aboo  Yoosaf  maintains  that  it  is  lawful,  as 
he  considers  this  to  be  analogous  to  any  other 
debt ;  and  also  to  a  case  where  two  persons 

Surchasc  a  slave,  and  one  of  them  afterwards 
issolves  the   contract  with  respect  to  his 
share,  which  is  lawful ;  and  so  also  in  the 
present  case.— The  arKumcnts  of  Haneefa  and 
Mohammed,  upon  this  point,  are  twofold. — 
First,  if  the  composition  in  question  be  law- 
ful with  respect  only  to  the  share  of  one  of 
the  partners,  it  must  necessarily  follow  that 
a  partition  of  the  debt  has  been  made  prior 
to  the  seisin  of  it ;  which  is  unlawful ;  for  as 
the  debt,  prior  to  the  seisin,  is  not  extant,  it 
is  impossible  to  discriminate  part  from  part. 
If,  on  the  other  hand,  it  be  lawful  with  re- 
sp'ect  to  the  shares  of  both,  then  the  oonscnt 
of  the  other  must  be  had. — It  is  otherwise 
where  two  persons  purchase  a  slave,  and  one 
of  them  dissolves  the  contract  with  respect 
to  his  share,  because  the  slave  in  question  is 
extant,  and  the  partition  of  an  extant  thing 
is  not  impracticable,  since  part  can  be  discri- 
minated from  part,  whether  before  seisin  or 
after  it.— SecondlTj  if  the  oomposition  in 
question  be  valid,  it  must  follow  that  the 
right  of  the  purchaser  to  the  goods  for  which 
the  advance  nas  been  made  is  annalled,  and 
established  in  the  capital  (tlwt  is,  in  the  price 
advanced),  and  that  it  afterwards  reverts 
with  respect  to  the  goods  for  which  the  ad- 
vance has  been  made.    For  supposing  the 
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composition  to  be  Talid,  and  that  one  of  the 
partners  receives,  in  consequence,  hu  ihsR 
of  the  capital,  the  other  partner  has  then  i 
right  to  take  from  him  hia  itroportion  of  it; 
and  the  oompoonder  again  Has  a  daim  npoi 
the  other  partner  for  a  prox>ortionatepirt«f 
the  goods.    Hence  it  followa  that  the  liriit 
of  the  compounder  reverts,  with  respect totte 
goods  for  which  the  adTanoe  has  been  madfl, 
after  annulment : — bnt  an  annulment  euml 
take  place  {without  a  dissolution:  adiaolfr 
tion,  therefore,  is  primarily  estaUidied.— 
Now,  uDon  his  right  reyerting,  an  snnwlmprt 
of  the  dissolution  is  induced ;  and  this  iiim- 
iawfnl,  as  a  dissolution  in  contracts  of  SiSia 
cannot  be  annulled.  ^Lawyers  have  obaattd 
that  this  case  proceeds  on  a  suppositim  <rf 
the  purchasers  having  mixed  together  thv 
capital :  for,  if  their  sbarea  of  Uie  otpHil 
should  not  have  been  mixed  or  oompUoited. 
then  (according  to  the  first  of  the  aboTe  aifB* 
ments)  the  same  disagreement  must  still  nb- 
sist ;  since  a  division  of  the  debt  ^rerioulB 
the  seisin  must  then  also  necessarily  ioQov: 
but,  according  to  the  second  argument,  Ai 
composition  is  valid  in  the  opinion  of  sU  Mr 
doctors;  for,  in  such  a  oaae,  the  um-eoB- 
pounding  partner  would  not  partiaipate  vitfc 
the  compounder  in  that  part  of  the  e^ifeiJ 
which  he  receives  back,  as  they  were  not  flo- 
partnors  in  the  capital,  and  hence  it  does  not 
follow  that  the  right  of  the  purchaser,  to  thi 
goods  for  which  the  advance  was  made,mertB 
after  annulment. — It  is  recited  in  the  kaxik 
that  this  assertion  concerning  the  unaainity 
of  our  doctors,  as  stated  in  the  seoood  siys- 
ment,  is  not  well  founded ;  because  a  xigkt  to 
participate  in  the  article  received  is  fbonded 
on  this  circumstance,  that  the  goods  for  vhidi 
the  advance  has  been  made  oonstitnte  a  Mot 
debt,  as  it  arises  from  one  contract  in  wkidi 
they  are  alike  concerned ;  and  hence  the  non- 
compounding  sharer  has  a  right  to  partieipste 
with  the  compounder  in  whatever  he  may 
have  received  m  virtue  of  their  partnership 
in  the  goods  for  which  the  advance  was  made 
whether  their  shares  of  the  capital  have  been 
complicated  or  not. 


Section, 
Of  Takhafi/. 

Dejlnition  of  the  term. — Takhisv,  in  the 
language  of  the  law,  signilies  a  oompontios 
entered  into  by  some  heirs  with  other  hein, 
for  their  share  of  the  inheritance,  in  ood- 
sideration  of  some  specific  thing,  whi^ 
excludes  them  from  inheritance. 

Heirs  nunf  comjMund  with  a  co-^keirfir 
his  share  of  inheritance,  consisting  f^  \sU 
or  effects,  by  any  equivalent, — ]>  the  cstiSt 
of  a  person,  consisting  of  laiid,  or  of  foodf 
and  effects,  be  liable  to  be  shsml  amoos 
several  heirs ;  and  the  heirs  compomu 
with  one  amongst  themselves  for  his  shsic 
of  the  inheritanoe,  by  givinjg  him  •obm 
specific  article,  such  composition  is  lawfdl. 
whether  the  thing  given  oe  superior  or  in- 
ferior to  his  right ;  oecause  it  is  possible  U 


xxvr.-CHAP.  m.]  composition.  4S3 


sale. — If,  in  the  cose  in  question,  the  com- 
position be  made  for  goods  and  effects,  it  ia 
^wful,  absolutely, — that  ia,  whether  seiain 
be  made  by  the  parties  at  the  meeting,  or 
other  wise,  ^and  whether  the  thing;  given  in 
oompositian  be  inferior  or  superior  to  the 
share  of  the  inhericanoe. 

in/teritanca  of  money  may  b«  eom- 


xe  tbia  compoaitioD,  by  oonstruing  it  ii 

ature  of  a  sale ;  and  also,  beoauM  it  ii 

■A  that,  in  the  time  of  Osman,  Tamazir. 

rife  of  Abdul- Rihman,  the  son  of  Auf, 

had  been  divorced  by  ht.-T  hnsband  ia 

at  illnest,  compounded  her  shure  of  the    . 

itance,    which    was    a   fourth   of  the   s 

h,  for  one  half   of   the   fourth  of   r 

h  1  aa  is  evident  from  this  ciroumatiuio-,   ^  -  ,         .  ~  ■  , 

Abdul- Rihman,  who,  bi'sidcs  children,    oppoted  to   the  other   respectively.-  __    

our  wives,  left  an  eatj^t^-  of  hve  iniUJonB  estate  oonsist  of  dirms  and  deeuare,  and  the 
hundred  and  twelve  thonsand  Deeri  bs;  composition  also  consist  of  dirms  and  deenara, 
^e  share  she  received  was  eighty  three  .  it  ia  lawful,  whether  the  amount  given  in 
land  deenars.  which  is  one  half  of  the  .  composition  exceed  or  fall  short  of  the  share 
ti  of  an  eightn.  I  of  inheritance  compounded  for,  beoause  each 

,  by  one  precious  metalj  inhere  the  iu'  hind  is  opposed  to  ita  opposite,  in  the  samo 
ince  is  in  another  precwua  metal. — Ik  j  manner  as  in  sale.— It  is  a  requisite,  bow- 
ime  manner  also,  if  the  estate  consist  of  ever,  that  the  seisin  be  made  at  the  meeting, 
',  and  gold  be  given  to  one  of  the  heirs  |  because  the  oompositioa  in  question  is  in  tns 
oompositioQ, — or,  if  it  oonaiat  of  gold,    nature  of  a  Sirf  sole. 

1  composition  be  given  in  silver,  it  is  I  The  inheritance  of  a  debt  cannot  be  com- 
,  whether  the  thing  given  be  inferior  or  pouru^.— If  there  be  a  debt  due  to  the 
ior,  because  this  is  a  sale  of  one  species  deoeaaed,  and  it  be  included  in  the  oompost- 
inother,  and  in  it  the  condition  of  tion, — by  the  compounding  heir  giving  up 
itf  between  the  consideration  and  the  ,  bis  share  of  it,  and  agreeing  that  it  ah^  go 
n  la  not  required.— It  is  requisite,  how-    entirely  to  the  other  heira,  such  oompoaition 

that  the  subjects  of  the  composition  be  is  null;— beoausein  thiaoasetheheirrender* 
ally  interchanged  and  taken  possession  the  other  heirs  proprietors  of  hia  share  of  a 
'  the  parties  at  the  place  where  the  con-  debt,  which  is  unlawful,  aa  the  property  of  a 
of  composition  is  concluded ;  for  this  is  debt  cannot  be  oonveyea  to  anj  out  the  per- 
■f  sale,  and  in  it  mutual  seisin  at  the  i  son  indebted.— The  composition,  thereMr«, 
ing  is  aneoessary  oondition.  — But  if  the  I  ia  null; — beoause    it   is  null  in  that  part 

in  whose  possession  the  remainder  of  whioh  relates  to  the  debtj  and  when  a  con- 
istate  is,  snould  deny  the  possesaion,  I  tract  is  null  in  port,  it  becomes  null  in  the 
the  former  seisin  suChces,  itecaose  it  is  '  whole, — ainoe  where  a  oontrect  is  invalid 
sin  of  responsibility  (since  it  ia  in  the  with  respect  to  a  port  of  ita  subject,  it  is 
re  of  usurpation),   and  may  therefore  '  invalid  in  toto. 

I  for  a  seisin  of  composition. — If,  on  the  Except  by  the  heir  agreeing  to  reieaie  the 
ary,  he  should  acknowledge  the  posata-  debtor  from  hit  proportion.— Iv,  however, 
then  it  is  necessary  that  a  new  seisin  be  the  composition  be  made  on  this  condition, 
' ;  because  the  seism,  in  that  case,  being  that  the  oompuuading  heir  shall  release  iha 
le  nature  of  a  trust,  and  consequently  debtor  from  his  share  of  the  debt,  and  that 
tended  with  responsibility,  is  weak  in  the  others  sbaJl  not  exact  it,  the  compoEiition 
larisoQ  with  a  seisin  of  composition,  is  valid,  as  it  is  either  an  annulment  of  the 
h  is  attended  with  responsibibty,  and  debt,  or  a  conveyance  of  it  to  the  debtor. — 
fore  cannot  be  substituted  in  the  place  ^  This  is  one  expedient  for  legalizing  the  com- 
position. 
I  inheritance  of  bullion  and  effecli  may  Or  bi^  the  other  heirt  paying  him  that 
mpounded for  by  gold  or  diver;  but  thii  'proportion  gratuitotuly.  — Another  expe- 
or  lilver  muit  exceed  the  ahare  of  the  I  dient  is,  by  the  heirs  paying,  in  a  gratuitous 

metal  inherited :  and  the  heir  muet  be  I  manner,  to  the  compounding  heir,  the  ^are 
■n  potseision  of  such  eicett  at  the  time  of  the  debt  which  is  due  to  him,  and  then 
Ijuating  the  composition. — If  the  estate  I  making  a  oompoaition  with  him  for  his  share 
st  of  gold,  silver,  goods,  and  effects,  and '  of  the  collected  port  of  the  estate. — In  both 
leira  compound  tne  share  of  one  amongst 'these  expedients,  indeed,  an  injury  results 
selves  for  silver  or  for  gold ;  it  is  in  that  to  the  other  heirs  ; — in  the  latter,  evidently, 
requisite  that  the  gold  or  silver  given  as  there  they  pay  his  demand,  out  of  their 
mposition  be  somewhat  greater  than  hia  right,  without  any  return  ;  —  and  in  the 
i  of  the  gold  or  silver  by  inheritance,  in  former,  because  it  is  possible  that  they  may 
■  tliat,  after  opposing  an  exact  equality  never  receive  the  debt,  nor  any  part  of  it, 
B  two  similar  specica  to  each  other,  there  from  the  poverty  of  the  debtor- 
remain  some  excess  te  oppose  as  a  com-  Or  lending  it  to  him,  to  transfer  to  the 
ion  for  his  share  of  the  other  articles,  to  debtor. — The  best  expedient,  therefore,  ii 
nd  that  tiie  imputation  of  nsury  may  be  that  the  heirs  lend  tne  compounding  heir 
led. — In  this  case,  also,  it  is  recLuisite  the  amount  of  his  share  of  the  debt,  and 
possession  be  taken,  at  the  meeting,  of  tlien  oompouud  with  him  for  his  share  of  the 
hing  opposed  to  bis  share  of  the  gold  or  collected  estate ;  aud  that  he  then  transfer 
diver,  because  the  composition  to  that  ;  the  said  loan  to  the  debtor,  in  order  that  the 
it  is  considered  in  the  nature  of  a  Sirf  other  heirs  may  lawfully  receive  from  the 
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ivhtot  (he  sbarc  of  the  debt  vhivli  U  due  to  | 
Urn. 

C\in  >if  eompfmilim  of  an  inherilanee 
tptu-rt  thr  parlicultiri  of  the  fttaU  arc  not 
k«aicn.-lv  tht-n-  be  no  debta  due  to  the 
ettatu  of  thi-  duO'iiHuil,  and  it  be  not  koovrn 
of  wh:it  spuoics  th>!  iirtidni  of  the  estate  con- 
■iit,  and  one  of  the  heirs  compound  his  share 
for  artieles  of  Wfiitht.  or  measurement  of 
oapiieity, — !Jome  have  iiid  that  this  OJmpoM- 
tion  is  iii)t  lawful.  b<n;auso  of  the  semblance 
it  bear*  to  usury.— Othera,  however,  main- 
tain thut  it  is  lawful,  ai  t)ie  semblance  to 
usury  is  dubious  in  this  instance ;  for.  in  the 
lint  Vlau",  it  is  possible  that  the  articles  may 
ooDsist  of  artiules  of  weight  and  of  measure- 
ment of  capacity,  and  it  is  also  possible  that 
they  may  not ; — and,  in  the  next  place,  it 
they  do  vonsist  of  sueh  articlos,  it  is  possible 
that  the  qu  tntity  of  the  comjmsitioa  may  be 
unequal  to  his  riKht,  and  it  is  also  possible 
that  it  may  be  eaual  to  it.— The  sBmblanec 
to  usury  is  thoretoro  dubious ;  and  regard  is 
bad  to  an  antual  seublanee  only,  not  to  a 
dubious  semblance. 

Citieofthe  name,  where  the  parlieulara  are 
only  kii'itcn  in  pari. — Ip  the  estate  consist  of 
■omcthinK  elao  than  artioiea  of  weiifht  or 
mcasurcmeat  of  capacity,  but  of  which  the 
partiotilar  substances  are  unknown,  and  one 
ofthehi-ira  compound  his  share  for  articles 
of  weight  or  measurement  of  oipooity, — some 
have  said  that  this  is  unlawful ;  because  the 
nature  of 
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the  articles  opposed  in  exchanfre  is 

tain.  The  most  opproved  opinion,  however, 
is,  that  it  is  lawful ;  since  the  unuertainty 
here  cannot  be  productive  of  strife,  inasmuct 
as  the  thinf;  for  which  the  compisition  is 
mailo,  and  which  is  the  subject  of  the 
oertainty,  is  in  the  handi  ot 

The  inherit'lnre  of  an  iniohenl  eltate  can 
neither  he  compounded  fur  nor  diilribiited, — 
If  the  estite  be  completely  overwhelmed  ■ 
with  dr-bt,  neither  oompnsition  nor  division  , 
of  it  amoDRSt  the  heirs  is  lawful ;  because  j 
the  heirs  are  not,  ia  this  cose,  masters  of  the  , 
property,  as  inheritance  takes  place  only 
with  respect  to  such  property  as  is  unin- 
curobered  with  some  essential  requisite  of 
the  deoeased  ;  and  the  payment  of  the  debts  ' 
of  the  deceased  ia  one  of  bis  essential  requi-  ' 
sites.  If,  alao,  the  estate  be  not  completely 
overwhelmed  with  debt,  it  is  not  even  then 
beoominf;  to  enter  into  any  composition  until 
the  debts  be  discharged.  Lawyers,  however, 
have  said  that  if,  in  such  case,  a  composition 
or  a  division  be  made,  prior  to  a  discharje  of 
the  debts,  it  is  valid. — Koorokhee,  ia  treating 
of  partition,  observes  that  it  is  not  valid 


derived  from  Zirrib.and  n „, 

tense,  to  walk  on  the  ^rouod.  In  II 
ifua^e  of  the  law,  Mozaribat  ai^oiAes 
tract  of  copartnerahip,  of  whiohtheon 
[namely,  the  proprietor)  is  entitled  to 
on  acco'int  of  the  stock,  he  being  d 
dated  Rabbi  Hal,  or  proprietor  of  thi 
(which  is  termed  Roi  Mat) ;  and  tlu 
party  is  entitled  to  a  profit  oa  acoonn 
labour ;  and  this  last  ia  denominal 
Uozarib  (or  manager),  iiuismaeh 
derives  a  benefit  from  iiia  own  Uba 
endeavours. 

A  participation  in  the  profit  Uan  t 
of  the  contract. — A.  coa'TKici  of  Ma 
therefore,  cannot  ba  established  wit 
particip:ition  ia  the  profit  ;  for  if  th 
of  the  profit  be  stipulated  to  tha  pn 
of  the  stock,  then  it  is  considered  a*  a 
or,  if  the  whole  be  Btipula.ted  to  the 
diate  mane^r,  it  be  oonsidered  as  a  L 

Chap.  I. — Introductory, 

Chap.  II.— Of  a  Uana)^r  entarinj 
Contract  of  Uozanboit  with  k 

Chap.  III.— Ot  the  DUmission 
Maoa^r  ;  and  of  the  Dirii 
the  Property. 

Chai.  IT.— Of  enah  Acts  u  o 
lawfully  per  formed  by  a  Uui 

Cha^.  7.— Of^  Disputes  between  tl 
prietOTof  the  atook  and  thsMi 

CHAPTER  I. 
Contractt  of  Moiaribat  are  laiofkL- 

--    .—     TR\cr3  ot  Mozaribat  are  aathorued 

of  the  ,  LAW  from  neoessity;  sinoe  Tusjiy  peop 

property  who  are  unskilled  ir  — 


of  analog. 


that  it  ia  valid  upon  the  principle 


without  having  the  property;- 
is  a  neoeaaitv  for  autoorisini 
rthat  the  iateresti 
rich  and  poor,  and  of  the  skilful  anil  i 
ful,  may  be  recuQciled : — moreorer, 
entered  into  such  contracts  in  the  p 
of  the  prophet,  who  did  not  prohin 
□onfirmed  the  same :  several  of  the 
panions,  alao,  entered  into  these  oontr 
The  itoek  is  a  triut  in  the  manogtr'i 
— Whateveb  may  he  given  by  tb!e  pn 
of  the  stock  to  the  mana^r  is  consid 
a  truat,  becauae  the  manager  takes 
sion  of  the  same  at  the  desire  of  tl 
prietor,  and  neither  with  a  view  to  p! 
I  nor  to  pawn.— The  manager  ia  also  a 
on  the  part  of  the  proprietor  in  rej 
the  employment  of  the  stock,  as  he 
that  respect  by  the  orders  of  the  pro; 
Whenever,  therefore,  any  profit  is  ac 
the  proprietor  and  the  manager  sj 
sharers  m  it,  inasmuch  aa  it  proceeds 
from  the  stock  of  the  one,  and  the  la 
the  other. 
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If  the  contract  he  of  an  invalid  nature,  the 
manager^  in  lieu  of  proftt,  receives  an  ode- 
fuate  hire.^WKEN  a  contract  of  Mozaribat 
18  invalid,  it  is,  in  effect,  an  invalid  hire ; 
beoaose,  as  the  manager  acts  for  the  pro- 
prietor, with  regard  to  his  stock,  the  profit 
which  is  stipulated  to  him  is  similar  to  hire 
Ibr  his  labour.  The  contract  of  Mozaribat, 
therefore,  where  it  is  invalid,  bears  the  con- 
•tmotion  of  an  invalid  hire ;  and  such  being 
^e  case,  the  manager  is  entitled  only  to  a 
lore  adequate  to  his  labour.* 

Jl  manager  opposing  the  proprietor^  stands 
«•  an  U9urper,  —  If  the  manager  should 
Oppose  the  proprietor,  he  is  then  neld  to  be 
aa  ii8uri>er,  since  he  wilfullv  transgresses 
with  respect  to  the  property  of  another. 

Ji  Mozaribat  hotds  only  in  such  stock  as 
mdmits  of  partnership, — Contracts  of  Mo- 
nribat  are  valid  only  with  respect  to  stock 
in  which  contracts  of  copartnership  are 
Tmlid ;  namely,  dirms  and  deenars  (according 
to  Haneefa),  and  also  current  Faloos  (accord- 
ing to  the  two  disciples),  as  has  been  already 
tMted  of  at  large,  tinder  the  head  of  Part- 
nership. ^  Hence  if  a  proprietor  of  stock 
■hould  give  goods  or  effects  to  another,  and 
desire  mm  f  to  sell  them,  and  then  to  act 
M  a  Mozarib  with  regard  to  the  price,  "t 
tiie  contract  of  Mozaribat  would  in  such 
otae  be  lawful,  because  it  is  not  referred  to 
tiie  goods  or  effects,  but  to  the  price  of  these, 
and  this  is  a  thing  respecting  which  a  con- 
tract of  Mozaribat  is  valid. — In  regard  to 
Ids  referring  the  contract  to  a  price  at  a 
Aitnre  period,  it  is  lawful  to  do  so  in  con- 
tracts of  Mozaribat ;  because  such  contracts 
are  either  in  the  nature  of  a  commission  of 
agency,  or  of  hire ;  and  neither  of  these  is 
jreventive  of  the  validity  of  a  reference  to  a 
mture  period. — In  the  same  manner,  also,  if 
the  proprietor  should  say,  "  receive  the  debt 
due  to  me  by  a  particular  person,  and  act  as 
mana^r  with  regard  to  it ; "  the  contract  of 
Mozaribat  is  then  lawful,  because,  bv  being 
referred  to  the  period  of  seisin,  it  relates  to 
fabstance  and  not  to  debt,  and  it  is  lawful  to 
refer  it  to  a  future  x>eriod,  for  the  reason 
above  mentioned. — It  is  otherwise,  however, 
where  the  proprietor  of  the  stock  says,  "  act 
as  a  Mozanb  with  respect  to  the  debt  due  by 
you ; "  for  this  is  not  lawful  either  according 
to  Haneefa  or  the  two  disciples : — according 
to  the  former,  because  he  holds  an  appoint- 
ment of  agency  of  this  nature  to  be  unlaw- 
fiol  (as  has  been  before  explained  in  treating 
of  agency  and  sale) :  and  also  according  to 
the  two  disciples,  because,  although  such  an 
appointment  of  agency  (as  they  hold)  be 


*  To  understand  this  it  may  be  proper  to 
remark,  that  where  a  contract  of  hire  is  ren- 
dered invalid  by  the  invalidity  of  any  of  its 
conditions,  the  person  hired  is  entitled  only 
to  a  hire  proportionable  to  the  subject,  and 
not  to  the  nire  stipulated  in  the  contract 

t  That  is,  "  to  employ  them  in  trade,  in 
the  manner  of  Mozabibat." 


lawful,  yet  as  a  thinff  purchased  by  a  per- 
son so  instructed  is  the  property  of  the  in- 
structor, it  follows  that  tne  contract  of 
Mozaribat  relates  to  goods  and  effects,*  and 
is  accordingly  tinlawful. 

It  requires  that  the  profit  be  determinate, 
— ^It  is  one  of  the  conditions  of  a  contract  of 
Mozaribat,  that  the  profit  of  the  proprietor 
and  the  manager  be  indeterminate ;  that  is 
to  say,  that  neither  of  them  be  entitled  to  a 
specific  number  of  dirms :  for  if  the  condi- 
tion of  a  specific  number  of  dirms  be  stipu- 
lated with  respect  to  one  or  other  of  the 
parties,  the  partnership  between  them  with 
respect  to  the  profit  oeases  to  exist,  since  it  is 
possible  that  the  whole  profit  might  not  exceed 
the  number  fixed,  and  it  is  essential  that  they 
be  partners  in  the  profit.    If,  therefore,  ten 
dirms  (for  instance)  be  fixed  as  the  portion  of 
one  of  the  parties,  the  manager  is  entitled  to 
an  hire  adeouate  to  his  labour,  because  the 
contract  of  Mozaribat  has  become  invalid, 
since  it  is  possible  that  the  whole   profit 
acquired  may  not  exceed  the  amount  nxed, 
in  which  case  there  could  be  no  copartner- 
ship with  respect  to  it. — The  manager  is, 
in  this  case,  entitled^  to  an  adequate  hire, 
because  his  object  in  his  labour  was  to  receive 
a  return,  and  he  is  prevented  from  receiving 
such  return  by  the  invalidity  of  the  con- 
tract: it  is  therefore  indispensable  that  he 
be  paid  an  adequate  hire. — In  regard  to  the 
profit  which  in  such  case  may  be  acquired, 
It   goes   to    the    proprietor,    being   consi- 
dered as  the  offspring  of  his   property. — 
This  is  the  law  in  every  case  of  an  invalid 
contract  of  Mozaribat. — It  is  to  be  observed 
that  an  adequate  hire,  in  the  case  of  an 
invalid  contract  of  Mozaribat,  cannot,  in  the 
opinion  of  Aboo  Toosaf,  exceed  the  Quantity 
stipulated.    According  to  Mohammed,  on  the 
contrary,  whatever  may  be  adequate,  with- 
out any  re^rd  to  the  quantity  stipulated, 
must  be  given;  as   has  been  already  ex- 
plained in  treating  of  partnership. — In  a 
case  where  the  contract  proves  invalid,  an 
adequate  hire  is  declared,  in  the  Rawayet 
As8]I,t  to  be  due,  although  no  profit  should 
have  been  acquired,  be^use^  tne  hire  of  a 
hireling  is  due  upon  the  delivery  either  of 

Erofit  or  of  labour,  and  the  delivery  of  one  or 
oth  of  these  here  takes  place. — It  is  recorded 
from  Aboo  Yoosaf  that  nothing  in  such  case 
is  due,  because  of  its  analogous  resemblance 
to  a  valid  contract  of  Mozaribat ; — that  is  to 
say,  as  in  a  valid  contract  of  Mozaribat 
nothing  is  due  to  the  manager  in  the  event 
of  there  bein^  no  profit,  so,  ii  the  contract  be 
invalid,  nothing  is  due  to  him  a  fortiori. — 
It  is  further  to  be  observed  that  the  stock  of 
an  invalid  contract  of  Mozaribat  is  not  to  be 
replaced  or  accounted  for  in  case  of  its  loss 
or  destruction ;— that  is  to  say,  indemnifica- 


*  Arab.  Rakht  woo  Mattaa,  as  distin- 
guished fh>m  Mai.    See  Vol.  I.,  p.  10. 

t  The  original  traditions.  A  law-book  so 
called. 
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tion  is  not  iiicuiiibiriit  upon  the  manajrer  ;— 
btM'inistr,  as  th»Te  is  no  responsibility  for  a 
Idss  of  Htoj.'k  in  a  valid  oiintract,  so  neitlnT  is 
th'Ti*  any  in  an  invalid  contract;  and  aliio, 
biMMus"*,  as  thu  nianairor  in  th«  case  of  an 
invali<l  contract  is  only  a  hireling',  and  the 
stork  FLnLiins  in  his  possession  mcndy  that 
he  may  employ  it,  no  in<li'mnitlcatii»n  la  due 
from  him  on  aiM^iunt  of  its  dt?striiction. 

Ami  not  stthjrrft^tl  to  ant/  uncertainty — 
Anoi'iikh  reqiiisito,  in  oontraoU  of  Moza- 
ribat,  is  that  th-Te  b<i  no  condition  creative 
of  an  uncertainty  with  nrsnect  to  the  profit ; 
for  such  a  condition  invaliaat«;sthe  contract, 
fr^in  its  d»'struction  of  the  object  of  it.  Any 
other  invalid  conditions,  however,  excepting 
this,  or  sudi  as  are  opposite  to  the  nature  of 
the  contract,  do  not  invalidate  the  contract, 
but  of  themselves  fall  to  the  jrround,  as  in 
the  case  of  a  condition  of  loss  to  the  mauagrer 
(wliere  it  is  stipulated  that  **  whatt^ver  profit 
may  accrue  sliall  be  sliared  between  the  pro- 
priety »r  aud  tlie  manager,  aecordins'  to  tneir 
agrreeuient;  but  that  if  any  loss  result,  it  shall 
fall  entirely  on  the  manai^er'').  The  con- 
tnict  of  Mozuribat,  therefore,  is  not  annulled 
by  the  stipulation  of  conditions  of  this 
nature,  but  the  condition  itself  is  null; 
because,  as  the  condition  is  merely  redun- 
dant, and  is  neither  productive  of  a  dissolu- 
tion of  the  partnersnip,  nor  of  uncertainty 
with  respect  to  the  profit,  the  contract  of 
Mozaribat  is  not  thereby  rendered  invalid ; 
in  the  same  manner  as  aj^ency  does  not 
become  invalid  from  the  invalidity  of  its 
conditions. 

That  thv  stock  he  comphtely  made  orer  to 
the  mttnamr.—X^oniKK  requisite  in  Moza- 
ribat, is  that  tlie  proprietor  deliver  over  the 
stock  to  the  manaiirer,  and  retain  no  seisin  of 
it,  bi'oause  it  is  in  the  manager's  hands  in 
the  nature  of  a  deposit,  and  must  therefore 
be  in  his  solo  possession,  and  in  no  respect 
in  possession  of  the  proprietor.  It  is  other- 
wise in  a  contract  of  partnership ;  becaust*, 
in  a  contract  of  Mozaribat,  the  property  is 
supplied  by  the  one  party,  and  the  labour 
by  the  other ;  whence  it  is  indispensable 
that  the  |)roiH'rty  remain  entirely  with  the 
manager,  in  order  that  he  may  be  competent 
to  perform  itho  necessary  labour  with  regard 
to  it :  whereas,  in  partnership,  the  labour  is 
supplied  by  boh  parlies ;  whence,  if  it  were 
stipulated  that  the  property  shall  remain 
entirely  with  one  of  the  parties,  a  contract 
of  partnership  would  not  be  established. 

A  contlition  of  management  by  the  proprie- 
tor  inralithteathe  contract.-^X  CONDITION  of 
management  by  the  proprietor  of  the  stock 
invalidates  a  contract  of  Mozaribat ;  because, 
whore  such  a  condition  exists,  the  stock  can 
never  be  possessed  solely  by  the  manager, 
wherefore  ho  cannot  be  competent  to  act 
with  re8i)eot  to  it,  and  thus  the  object  of  the 
contract  (namely,  a  participation  in  the 
profit)  cannot  be  effectea ; — and  this,  whether 
the  proprietor  be  of  sound  understanding  or 
otJierwise  (snch  as  an  infant),  because,  as 
the  possession  of  thu  stock  is  established  in 


the  proprietor  in  virtue  of  his  right  of  pro- 
perty, so  long  as  it  continues  in  his  po&sei- 
sion  no  delivery  of  it  to  the  manager  can  be 
certified.— In  the  same  manner,  also,  if  od« 
of  two  Mozaribat  partners,  or  one  of  two 
Ainan  partners,*  deliver  stock  to  any  person 
in  the  way  of  a  Mozaribat,  and  stipuliSe 
that  the  other  partner  shall  also  engage  in 
the  management  of  it,  such  contract  oi 
Mozaribat  is  null,— because  the  other  pazt^ 
ner  is  also  a  proprietor  of  the  stock  in  qoet- 
tion,  although  he  be  not  a  party  to  tb 
Mozaribat  agreement. 

And  90  also,  a  condition  of  mamagemeni 
hff  the  contracting  party ,  although  he  he  miA 
the  proprietor. — If  tbe  contractor  of  a  \[o- 
zarioat  agreement  be  not  the  proprietor  oi 
the  stock,  and  stipulate  that  he  also  aluU 
unite  with  the  Mozarib,  or  manager,  in  the 
management  of  the^  stock,  such  agTeemest 
or  contract  is  invalid,  where  the  oontraictor 
happens  to  be  incompetent, — that  is,  where 
he  is  a  person  who  (like  a  privileged  slave) 
cannot  lawfully  undertake  the  mana^aeat 
of  stofjk,  in  the  way  of  Mozaribat.— -Where, 
therefore,  a  privilef^d  slave  gives  stock  to 
another  to  manage  m  the  way  of  Mozaritot, 
stipulating  that  ho  shall,  conjunctly  with 
the  manager^  act  with  regard  to  the  stock, 
for  a  proportion  of  the  profit,  the  contrut  is 
invalid,  because  although  the  slave  be  not 
actual  proprietor  of  the  stock,  yet  as  hehss 
a  possession  of  it,  with  the  power  of  employ- 
ment, he  is  held  to  be  the  same  as  the  pio- 
Srietor,  and  thereforo  his  possession  of  it  is 
cstructive  of  the  validity  of  the  contract 
Unless  he  be  competent  to  undertake  if.— 
Hut  if  the  party  bo  competent  to  receaTS 
stock,  and  act  as  a  manager,  then  the  con- 
tract in  question  would  not  be  invalid :— ss 
where,  for  instance,  a  father,  or  a  guardian, 
gives  the  property  of  his  infant  charge  td 
any  person,  to  manage  in  the  waj  of  Mozari- 
bat, stipulating  that  he  himself,  in  exchanj^ 
for  a  certain  shan^  of  the  profit,  shall  join  in 
the  management  of  the  stock; — in  wliieh 
case  the  contract  is  valid ;  because,  snch  a 
person  being  himself  entiUed  to  undertake 
the  management  of  the  infant's  property,  in 
the  way  of  Mozaribat,  is  eqaaUy  entiUed  U> 
join  in  the  management  of  it  in  the  way  of 
Mozaribat,  with  others. 

The  manaacr  is  at  liberty  to  act  with  ih< 
stock  according  to  his  own  diecretion.'^As 
contracts  of  Mozaribat  are  absolute,  that  is 
to  say,  are  not  restricted  to  time,  place,  or 
other  ciroumstances,  it  is  therefore  lawfol 
for  the  manager  to  purchase  or  sell,  or  to 
eat  of,  or  travel  with,  the  stock :  or  to  lodge 
it,  cither  as  a  Bazat  or  a  deposit ;  because 
the  contract  is  unrestricted ;  aud  the  object 
of  it  is  the  acquisition  of  profit ;  and  as  this 
cannot  be  accomplished  but  by  trade,  the 
contract  of  course  extends  to  every  occurrence 
in  commerce ;  and  the  appointment  of  an 
agent,  or  the  giving  property  by  vray  of 


See  Partnership,  YoL  II  p.  233. 
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the  deposit  of  properly. 

a  of  commeroe; — and  iii  i 

travelling  is  evidently 


uf  a< 


rwpoot  to  hia   trust, , „   ,,., 

travullin^  with  it,  and  therefore  &  ma 
who  has  the  power  ot  aetioQ  with  rrn 
the  stock,  is  entitled  to  travel  will,  it 
tiori  :— besides,  the  word  Mo^oribjt  ir 
implies  this  [wwer,  as  it  i»  derisid 
Zirrib,  whioh  sii^ifies  to  walk  oa  ttn-  u; 
or,  in  other  words,  to  travel.— It  is  r-;. 
from  Aboo  Yoosof  that  a  manajfei-  is 
liberty  to  travel ;  and  he  has  also  ri  l:i 

r'lion  ot  Haaeefa,  that  if  the  |ir.] 
old  give  the  stock  to  the  manairL'i-  iii  \n- 
own  citj,  the  manager  is  not  in  that  cas.-  ai 
liberty  to  travel,  baoause  U>  ti-avil  witl 
property  is  an  unueoessary  enduiigtrmonl 
of  it ;  but  that,  if  the  proprietor  givi^  llii, 
•took  to  him  in  some  other  city  th.tii  lii; 
own,  he  may  then  travel  to  his  ovtu  I'itv 
beoanw  it  is  not  likely  that  a  m:in  sh.iui.l 
oontinue  always  travelling;  and  as  Uv  pro. 
priet«r  knowinjfly  pivB  him  thi*  stui^k  ir 
mnother  city  than  his  own,  it  may  bi-  prr- 
■omed  that  he  thereby  oonsenttd  to  Id- 
travelling  with  the  property  to  hia  owi 
city. 

Bui  he  eanaot  entrutt  it  to  anotl,.r  „.  ih, 
manner  of  Jtfozaribat  without  the  pr-i'r..<>,r' 
eonaent. — It  is  not  lawful  for  a  iiijiiiiil:i  r  ti 
make  over  the  stock  to  another,  in  !''■■  "" 
of  Hozartbat,  unless  with  the  conHi  nt 
proprietor,  or  lulest  he  should   h.ii 
powered  him  to  act   according  In  h 
judgment  and  discretion ;   beonu)<<'  -.i 
cannot  include  its  like,  sinoe  both  ]i, 

glial  force,  one  cannot  yield  to  thi   <i 
mce  it   is  necessary   either  thjit  '-, 
press  permission   should  have  betn   > 
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,11  '  Qivine  propertyin  the  way  of  Mozaribat,  on 
i(.  the  other  hand,  is  in  the  nature  of  trade,  and 
s,' '  therefore  a  manager  in  snoh  a  case  may  give 
i\i  the  stock  which  is  the  subject  of  it,  by  way 
,,l  of  MoiarJbat,  to  another,  prorided  the  pro- 
r,  prietorhare  empowered  him  to  actaooording 
Lii  to  his  judgment  and  disoretion. — The  case  is 
r- ,  the  same  with  respeot  to  partnership  and 
If  commixture  of  the  stock  with  the  manager's 
1,1  ownproperty ;— that  is  to  sny,  if  the  manager 
I,  should  oommiz  the  stock  with  his  own  pro- 
■  i  perty  and  thus  become  a  partner  therein,  it 
It  ^  IB  lawful,  provided  the  proprietor  have 
111  empowered  him  to  act  according  to  his  Jadg- 
>r  ment  and  discretion,  beoause  mixture  and 
copartnership  are  in  the  nature  of  trade,  and 
the  power  so  given  is  therefore  held  to  extend 

to  it. 

3%«   manager   cannot  deviate  from   any 

rettrictioni  impoted  upon  him  in  toe  contract, 

—If  a  person  give  property  to  another  by  way 

of  Mozaribat,  and  restrict  his  management 

of  it  to  a  particular  city  or  to  partioolar 

articles,  it  is  not  lawful  for  the  manager  to 

deviate  there&om ;    because  this   is  in  tho 

nature  of  a  oommissLcn  of  agency  ;  and  as 

restriction  is  attended  with  an  advantage,  it 

is  therefore  allowed  to  operate. — (An  eipla- 

I  nation  will  hereafter  be  given  of  the  nature 

Hi,?   of  restriction. )— Neither  is  it  lawful  for  the 

'jr'.i ,  manager  under  such  circumstances  to  give 

r  I,)  I  the  stock  by  way  of  Bozat  to  another  penoo, 

\-,xy   to  be  carried  by  him  from  that   porticalar 

I  Ku  ,  eity  ;  fur  as  it  is  not  lawful  for  the  manager 

ra- :  himself  to  carry  it  from  that  city,  he  there- 

iivn  I  fore  is  not  entiued  to  delegate  such  a  power 

jue   to  another. 

■  lit        Upon  violating  the  reilrtetion,  the  manager 

.._  \becomesreaponsSik  for  the  stock.— \tt}i^-prO' 

i^x-   prietor  restrict  the  managementof  the  stock 

particular  city,  and  the  manager  never- 


imilar  to  that  of  the  appointmm' 
agent ;  for  one  agent  has  not  the  puivi.T  o. 
appointing  another  agent,  unless  tin'  cun- 
atituent  should  have  said  "  act  aci'i'riiiiik:  ii 
yonr  own  judgment  and  discretion.''— 1 1  \: 
different  with  respeot  to  the  depiiiiliii(,-  m 
property,  or  giving  it  by  way  uf  Iluzut. 
because  these  acto  aro  lawful  to  a  maiuKi^r. 
as  they  are  of  a  nature  inferior  to  a  contriii'1 
of  Mozaribat,  and  a  thing  may  include  it^ 
inferior. 

Nor  lend  it  to  another , although  his /loiceri 
be    discretional.~lT    is    not   lawful    lor    c 
manager  to  grant  a  loan  to  any  fiiir  out  u: 
the  Mozaribat  slock,  although  the  pr-jprittoi 
may  have  said  to   him   "act  acc'irJiiiR  \f. 
your   own    discretion;"    because    liu-   [iro- 
prietor  of  the   stock,  in   giving   \]\-f    (In- 
cretional  power,  means  to  give   a   Ixlitiitk 
with  respect   to    such   things   only  in  ir.. 
relative  to  trade ;  and  a  loan  is  not  C'.iuiu;! 
with  trade,  but  is  a  gratuitous  de<d,  in 
■ame  manner  as  charity,  or  a  gift  :  whi 
fore,  by  giving  a  loan,  the  object  (nam* 
profit)  cannot  be  obtained,  sinoe  to  recev 
back  more  than  what  is  lent  ij  not  lawfuL- 


that   case   responstble   for   the  stock ;    and 
whatever  he  may  have  purchased  with   it 
becomes  hU  propertv,  as  well  as  the  profit 
which   may   arise   tnerefrom ;    because    he 
stands  as  a  usurper,  sinoe  he  has  aasumed  a 
power  of  action  with  respect  to  the  property 
of  another  without  that  other's  oonsent. — 
If,  however,  the  mana^^r,  having  carried  the 
stock  out  of  the  particular  city,  shonld  not 
purchase  anything   with   it    until   he   had 
returned  to  the  oity  to  which  the  proprietor 
had  restricted  his  power  of  action,  tie  be- 
comes freed  from  responsibility  (in  the  same 
manner  as  a  trustoe  who  has  opposed  the 
depositor  becomes  freed  from  responsibility 
on  the  cessation  of  auoh  opposition),— and 
the    stock    resumes   ite    former   nature   of 
Mozaribat,  in  virtue  ot  its  oontinuance  in 
. ..    the  possession   of  the  manager,  under  tho 
^ri'   original  contract. ^In  the  same  manner,  also, 
ted   if  the  manager,  having  bought  something 
till;   with  port  of  the  stuck  in  the  city  in  (jues- 
re-   tion,  should  depart  from  it  with  the  remaining 
ily.  I  part  of  the  stock,  and  again  rctom  without 
having  purohascd  anything  with  it,  in  that 
caoe  both  the  purchase  which  was  at  first 
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made,  and  the  port  which  wm  aftenrardi  uya  "  Take  this  itoek  on  oonditiini  that  jn 
broui^ht  back,  are  conudcred  in  the  nature  purDhaae  with  it  from  the  people  of  Eoou,' 
of  Mozaribat,  for  the  reasoa  abore-men-  or  "aell  it  to  them;'' — or,  "  Take  tlua  itock 
tioncd. — It  is  to  be  observed  that  what  foraSirf-aale.onooiiditionthatTODpDiduM 
baa  been  here  related  with  respect  to  the  '  with  it  from  SiiTofi  {Imiiken],  or  tell  it  ta 
maaaffGr'a  bt.-comiiig  re!<poasible  upon  carry-  '  them ;  "^for  if  the  manager  (m  the  Ibmtr 
inn  the  stock  to  anuther  city,  and  there  !  ioataiioe]  ieU  the  stock  in  tbe  dtj  of  Eoofi, 
making  a  purchase  with  it.  is  recittrd  from  to  a  peraon  who  ia  not  an  inhabitant  of  llut 
thu  Jama  Sa^hcer.— In  the  llabaoot,  treating  city,  or  (in  the  latter  inatanoe)  lell  it  to  n« 
of  llozaribat,  it  in  related  that  the  manuf^T  one  who  ia  not  a  Sirraf,  bia  act  ia  lawful  ;— 
becomes  responsible  immediatt^lv  on  carrying  because  the  fint  of  these  re«triationi  ii  mcrdj 
the  atock  from  the  prescribed  city. — The  a  restriction  in  point  of  plaoe ;  for  ai  Am 
more  approved  doetnne,  however,  is  that  people  of  Kootaare  alldinlerent  inngatdt* 
the  manager  becomes  responaible  inune-  their  judgments  and  manner  of  toai 
diatel^  on  carrying  away  the  stock  from  the  business,  the  restriction  to  them  in 
prescribed  city  j  and  that  upon  bia  making  a  could  be  attended  with  no  advanta^, ' 
purchase  with  it  in  anotbtr  city  the  reapon-  i  the  restriction  to  the  plaoe  !■  advai. 

aibilily  becomes  fixed  and  permanent,  since   in  regard  to  the  preservation  of  the 

there  then  exists  no  probability  of  his  brine-  and  the  second  of_  these  reatriotioiM  ii  i 
in^  it  back  to  the  prescribed  city. — The  |restriction  to  a  particular  mode  of  uie;  fis 
condition  stated  in  the  Jama  Sagheer,  there-  as  he  did  not  confine  the  restriction  to  iv 
fore,  of  the  manager  makinfr  a  purehase  out  one  individual,  but  to  a  i^rticoiar  set  rf 
of  the  city,  relates  to  the  confirmation  of  the  |  people  who  prosecute  the  basineM  of  Saib,* 
responsibility,  and  not  to  the  original  birth  it  is  evident  that  the  reatriotion  was  metnl 
of  it,  which  takes  plaoe  immediately  on  merely  to  a  fiirf  sale. — Such  ia  the  mcaiditfi 
carrying  the  property  out  of  the  city  '  in  common  aoceptation,  of  the  resbietiim  m 

A  reairiclliitt  to  any  particular  pari  of  a  these  two  particular  cases  ;  bat  not  in  otiun. 
city  I!  intraiul.—lF  a  person  give  stock  to  The  contracl  may  be  reitricUd,  ia  lb 
another  bf  way  of  Mozaribat,  on  condition  operation,  to  a  particular  period. — b  tb 
of  his  making  a  purchase  with  the  said  stock  proprietor  limit  the  Uozaribat  to  a  psi- 
in  the  market-place  of  a  particular  city,  the  licular  period,  the  contract  becomes  nnlUt 
condition  is  invalid ;  because  a  city,  nolwith-  the  expiration  of  that  period  ;  because,  a 
standing  the  distinction  of  its  parts,  is  yet  [  this  ia  a  commiaaion  of  afcenor,  its  conti- 
like  one  place,  and  such  a.  restriction  is  j  nuance  is  therefore  restricted  to  the  period 
therefore  useless.  |  specified ;  and  as  the  restrictian  of  its  da> 

Unless  stipulated  under  an  express  exeep-  ration  may  be  adrantageoua,  it  theism 
tion  of  any  other  place.^lF,  however,  he '  operates  in  the  same  manner  as  a 
expressly  limit  the  purchase  to  the  market-  tion  to  a  particular  place  —  '- 
place,  by  saying,  "  purchase  with  this  stock ,  mode  of  aale. 
in  the  market-place,  and  nowhere  else,"  a  ^"thing eanhe purehaied,hj/tha mmiagtr, 
purchase  made  out  of  the  market-place  is  in  whieh  is  not  a  subject  of  property,  in  cirfiM 
that  case  unlawful,  because  the  proprietor  in  of  leitin,  icilh  respect  to  th«  propritt«r.— 
thia  instance  has  expressly  declared  that  A  vanaqeb  is  not  at  liberty  to  pnrdiue, 
"  he  shall  not  make  a  purchase  out  of  the  with  the  stock,  a  slave,  who  would  becomt 
market-place;"— and  the  proprietor  is  antho-  'free  by  being  transferred  to  the  pR>prietor, 
rized  to  lay  this  restriction.^Thc  reatriotion  whether  from  the  oiruumatanoe  of  afiUiity, 
here  mentioned  is  to  be  understood  in  the  or  from  any  other  oanse  (as  if  the  proprie- 
proprietor  saying  to  the  manager,  "I  give  tor  had  already  vowed  toemanoipate  him), 
tjiia  stock  to  you  on  condition  that  you  act  beoause  the  coutract  has  been  made  with  t 
with  it  in  sucti  a  manner"  ("  that  you  pur-  ■  view  to  the  acquisition  of  profit,  which  ms 
chase  cotton  with  it,"  for  eiampie)  ;~or,  on  be  obtained  only  by  repeated  aola,  mch  u 
condition  that  "you  employ  it  in  each  a  ^previous  purchase  and  subsequent  aalej  and 
place  i  "—and  so  also,  from  his  saying,  '  to  this  last  the  freedom  of  the  slave  operates 
'■  Take  this  stock  and  employ  it  in  Koofa  -,'  as  a  bar  :— and  for  this  reason  the  punhase 
or,  "  Take  this  stock  on  condition  of  half  the  of  all  such  things  as  do  not  beoome  property 
profit  arising  from  it  in  Koofa." — If,  how-  I  in  virtue  of  seisin  (such  as  wine  or  oanion], 
••■"•'    the  proprietor  were    simply   to    say,  I  is  not  comprebendid  in  a  Hozaribat 


"  Employ  tnie  stock  in  Koofa,"  the  managt-r 
May  then 'employ  it  in  Eoofa  or  out  of 
Koofa. — The  proofs,  upon  these  pointe,  are 
connected  with  Arabic  grammar. 

The  manager  may  be  restricted,  in  hit 
transactions,  to  particular  person!. — If  the 
proprietor  say  to  the  manager,  "  Take  this 


tract.     (It  IS  otherwise  with  respect  to  the 
purchase  of  a  thing  under  an  invalid  sale: 


'  Sirraf   is    derived    from    Sirrif,    whidi 

.     .  ,   .     .-- o-  ,      -. —  signifies  a  pure  sale,  or  the  act  of  excdianffini 

stock,  on  condition  that  yon  purchase  and  one  sort  of  specie  for  another :  henoe  6in^ 
sell  with  it  with  a  particular  person,"  auch  '  means  not  only  a  banker  or  money  ohangv, 
restriction  is  valid,  being  founded  on  the .  but  also  any  one  whose  dealings  are  ofUiM 
particular  credit  in  bnsiness  of  the  person  f  aatnre,  and  oonseqaently  a  negoliator  of 
to  whom  It  relates.— It  is  otherwise  «Iiei«  he  [  Sirf  sales. 
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for  this  is  comprehended  in  a  Mozarihat  con- 
tract, since  the  manager  may  lawfully  sell 
that  thing  again  after  seisin ;  and  conse- 
quently profit,  which  is  the  object  of  the 
contract,  may  in  that  case  be  obtained.)— Iff 
therefore,  a  manager  purchase  a  slave  who 
becomes  free  with  respect  to  the  proprietor 
of  the  stock,  such  purchase  is  not  included 
in  the  Mozaribat  stock,  but  is  considered  to 
have  been  mode  for  the  manager  himself; 
for  the  bargain  being  valid  with  respect  to 
the  purchaser,  is  therefore  effectual  with 
respect  to  him,  in  the  same  manner  as  in  the 
case  of  an  agent  for  purchase  who  opposes 
his  constituent. 

The  manager  cannot  purchase  a  slavey  free 
with  respect  to  himself  ^  where  any  profit  has 
been  previously  acquired  upon  the  stock, — 
It  is  not  lawful  for  a  manager  to  purchase 
a  slave  who  is  free  with  respect  to  the  ma- 
nager himself,  where  a  profit  nas  been  gained 
upon  the  stock;  because  the  share  of  the 
manager  (namely,  in  the  profit)  would  in 
this  case  become  emancipated  from  the 
whole  stock,  and  consequently  the  share 
of  the  proprietor  would  be  vitiated,*  accord- 
ing to  Haneefa.  (The  two  disciples  hold 
that  it  would  become  emancipated,  because 
of  the  known  difference  of  their  opinion 
firom  that  of  Haneefa  concerning  the  divi- 
sibility or  indivisibility  of  manumission.) — 
Now,  where  a  slave  becomes  emancipated, 
either  wholly,  or  in  part,  he  is  no  longer  a 
lawful  subject  of  sale;  and  consequeutlj 
the  end  of  the  contract  (namely,  the  acqui- 
sition of  profit)  cannot  by  this  means  be 
obtained.  Hence  it  is  not  lawful  for  a 
manager,  where  a  profit  has  been  gained 
upon  the  stock,  to  purchase  a  slave  who, 
with  respect  to  himself,  becomes  free. — If, 
however,  he  should  make  this  purchase, 
under  such  a  circumstance,  he  becomes  re- 
sponsible for  the  amount  of  the  Mozaribat 
stock  so  expended,  because  he  is  then  held 
to  have  made  the  purchase  for  himself,  and 
he  has  paid  the  price  out  of  the  stock. — But 
if  there  have  been  no  accession  of  profit  to 
the  stock,  the  manajger  may  lawfully  pur- 
chase a  slave  that  is  free  with  respect  to 
himself,  because  there  exists  no  bar,  in  this 
case,  since  the  manager  has  no  share  in  the 
purchase, t  so  as  to  render  his  portion  in 
the  slave  free. — And  if,  after  the  purchase, 
a  profit  should  arise,  from  the  slave  increas- 
ing in  value,  the  manager's  portion  of  the 
slave,  involving  his  share  of  the  profit,  is 
emancipated ;  and  he  is  not,  in  this  case,  in 
any  respect  responsible  to  the  proprietor  of 


*  Because  the  slave,  by  becoming  free  in 
part,  is  rendered  tinsaleable,  and  obtains  a 
elaim  to  freedom. 

t  For,  as  no  profit  has  been,  as  yet,  gained 
upon  the  stock,  and  as  the  profit  is  the  only 
thing  in  which  the  manager  has  any  share, 
it  follows  that  no  part  of  the  manager's  pro- 
perty is  expended  in  the  purchase. 


the  stock,*  because  neither  the  increase  of 
the  value,  nor  the  share  acquired  by  the 
manager,  were  effected  by  his  means,  but 
operated  of  themselves  independent  of  his 
will  or  endeavour.  Hence  this  case  is  the 
same  as  where  a  person  becomes  heir  to  a 
relation,  or  to  some  one  else;  as  if  a  wife 
should  purchase  the  son  of  her  husband, 
and  should  afterwards  die,  leaving  behina 
her  husband  and  brother ;  in  which  case  the 
child  becomes  free,  and  the  father  is  not  in 
any  degree  responsible ;  and  so  also  in  the 
case  in  question. — (It  is  to  be  observed  that 
the  slave  in  question  must  perform  emanci- 
patory labour  to  the  proprietor  of  the  stock, 
to  the  amount  of  his  share  in  him,  as  the 
proprietor's  property  is  involved  in  his  per- 
son ;  he  must  therefore  perform  emanci- 
patory labour,  in  the  same  manner  as  in  a 
case  of  inheritance.) 

Case  of  the  manager  purchasing  a  female 
slave,  and  begetting  a  child  upon  her, — If  a 
person  give  one  thousand  dirms  to  be  man- 
aged, in  consideration  of  a  moiety  of  the 
profit,  in  the  way  of  Mozaribat,  and  the 
manager  purchase,  for  the  thousand  dirms, 
a  female  slave  of  the  value  of  these  thousand, 
and  afterwards  have  carnal  connexion  with 
her,  and  she  in  consequence  produce  a  child 
aL»o  valued  at  one  thousand  dirms,  and  the 
manager  claim  tlie  child,  and  the  child  after- 
wards increase  in  value  to  fifteen  hundred 
dirms,  in  this  case  the  proprietor  of  the 
stock  has  it  at  his  option  either  to  claim 
emancipatory  labour  from  the  slave  [the 
manager's  child]  to  the  amount  of  one  thou- 
sand two  hundred  and  fifty  dirms;  or  to 
emancipate  him  :  but  the  manager  does  not 
owe  any  indemnification  to  the  proprietor 
for  his  share,  though  he  be  rich.  The  reason 
of  this  is  that  there  is  a  presumption  of  the 
validity  of  the  claim  here  made,  since  it  is 
possible  that  the  female  slave  may  be  the 
wife  of  the  manager,  by  her  former  proprie- 
tor having  first  contracted  her  in  marriage 
to  him,  and  afterwards  sold  her  to  him  on 
behalf  of  the  Mozaribat  stock ;  and  that  the 
child  which  she  produeed  may  have  been  the 
issue  of  his  cohabitation  with  her : — but  his 
claim  to  the  child  was  not  effectual  (that  is 
to  say,  the  child  was  not  emancipated),  be- 
cause the  condition  of  ite  emancipation 
(namely,  his  right  of  property  in  the  slave) 
did  not  in  any  respect  appear,  as  no  profit 
had  as  yet  arisen  from  her ;  for  the  value  of 
each  (namely,  of  the  mother  and  child)  was 
exactly  equal  to  the  amount  of  the  stock,  and 
consequently  no  profit  existed  in  either  of 
them;  in  the  same  manner  as  where  the 
Mozaribat  stock  consiste  of  different  sub- 
stences,  and  the  value  of  each  substance  is 
equal  to  the  stock,— in  this  way,  that  a  per- 
son purchases,  with  a  stock  of  one  thousand 
dirms,  two  slaves,  and  each  of  them  after- 


*  That  is,  he  owes  him  no  indemnification 
for  the  vitiation  of  his  property  in  the  slave 
from  this  circumstance. 
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wards  becomes  worth  one  thoagand  dirms,— 
in  which  case  no  proftt  is  held  to  exist  in 
either  uf  thi>m ;   and  so  also  in  the  case  in 

J[uestion ; — and  as  no  profit  appears,  it  fol- 
0W8  that  the  mana^*r  obtains  no  share 
whatever  in  either  the  slave  or  the  child,  and 
oonsi-quently  that  his  claim  is  invalid :  but 
upon  the  child  exceeding:  the  stock  in  value, 
a  protit  then  appears,  and  consequently  the 
claim  formerly  made  then  becomes  valid. — It 
were  otherwise  if  the  manafi^T  were  first  to 
emancipate  the  child,*  and  afterwards  the 
yalue  of  him  to  rise,  for  this  emancipation 
would  be  altof^>ther  invalid  (that  is  to  say, 
would  be  inetfectual  after  the  appearance  of 
protit,  as  well  as  before),  because  the  libera- 
tion is  an  indication  of  manumission,  and 
the  indication  being  null  at  the  time,  from 
non-existence  of  a  present  rijfht  of  property  t, 
cannot  afterwards  oeeome  eliectual  in  conse- 
quence of  a  superv'cnient  right;  whereas 
claim,  on  the  other  hand,  is  an  express  noti- 
fication, and  hence  may  lawfully  be  admitted 
as  effectual,  in  consequence  of  a  supervenient 
right  —  (in  the  same  manner  as  wnore  a  per- 
son ^  having  declared  the  slave  of  another  to 
be  tree,  afterwards  purchases  him  ;  in  which 
case  the  slave,  after  the  purchase,  becomes 
free,  in  virtue  of  the  previous  declaration) ; 
— and  the  claim  being  effectual  after  tlie  ex- 
istence of  profit,  and  the  parentage,  also, 
being  established,  it  follows  that  the  cliild  is 
free,  in  virtue  of  the  manager's  right  of  pro- 
perty in  a  part  of  him :  and  no  compensation 
for  any  part  of  his  value  ^  due  from  the 
manager  to  the  proprietor  of  the  stock, 
whether  tlie  manager  be  ricli  or  poor ;  be- 
cause the  freedom  of  the  child  is  established 
in  virtue  of  the  parentage,  and  also  in  virtue 
of  the  manager  s  right  of  property  (that  is 
to  say,  in  virtue  of  both) : — but  as  the  right 
of  property  is  established  subsequent  to  the 
parental^,  the  freedom  is  therefore  referred 
to  the  right  of  property,  which  takes  place 
independent  of  the  will  and  endeavour  of  the 
manager,  and  in  which  therefore  he  is  guilty 
of  no  transgression ;  and  as  tlio  indemnifica- 
tion for  emancipating  a  slave!  is  an  indem- 
nification for  damages,  it  is  not  due  but  in  a 
case  of  transgression.— ^Tho  proprietor  of  the 
stock  is  entitled,  on  this  occasion,  to  demand 
emancipatory  labour  of  the  male  slave,  be- 
cause the  property  which  ho  had  in  him  re- 
mains, as  it  were,  detained  in  him ; — and  he 
is  also  at  liberty  to  emancipate  him,  because 
a  slave  who  owes  emancipatory  labour  is 

*  That  is  to  say,  "  it  were  otherwise  if  the 
manager's  claim  (involving  the  emancipation 
of  the  child)  were  first  admitted,  &c." 

t  As  the  manager  acquires  no  right  of  pro- 
pertv  in  the  child  until  such  time  as  a  profit 
DO  obtained  upon  it. 

X  As  where  a  partner  (for  instance)  eman- 
cipates his  share  in  a  slave,  which  induces 
his  ultimate  freedom  in  toto,  and  is  therefore, 
in  its  consequence,  destructive  to  the  pro- 
perty of  the  other  partners. 


(according  to  Haneefa)  like  a  If  okatib ;  and 
the  proprietor  ii  therefore  empowered  to 
emanci|Mite  him. — If  the  iiroprietor  reqnize 
the  labour,  the  slave  must  perform  it  to  the 
amount  of  one  thousand  two  hundred  and 
fifty  dirms ;  for  the  proprietor  is  entitled  to 
one  thousand  on  account  of  the  etodk}  and 
the  remaining  five  hundred,  which  u  the 
profit,  is  equally  shared  between  him  and 
the  manager ;  the  labour,  therefore,  must  be 
performed^  to  the  amount  above  stated :  and 
upon  the  proprietor  thoa  obtaining  that 
amount  of  him,  he  is  then  entitled  to  takeaa 
equivalent  for  half  tiie  value  of  tlie  mother; 
because  the  proprietor  being*  entitled  to  one 
thousand  dirks  out  of  the  twelve  hundred 
and  fifty,  on  account  of  the.  atohk  (whid 
claim  must  always  be  first  satisfied),  it  fial- 
lows  that  the  female  slave  is  altogether  pio- 
fit,  and  is  therefore  equally  shared  between 
the  proprietor  of  the  stock  and  the  managtr: 
and  as  the  manager  formerly  prefeiM  t 
claim  that  was  valid  (sinoe  there  was  a  pre- 
sumption that  he  mi^ht  have  oohahitedwith 
the  tomale  slave  in  virtue  of  marriage),  and 
the  efiiciency  of  which  remained  sn^wnded 
only  on  account  of  the  defect  in  his  right  of 
property,  and  became  effectual  on  the  esUb- 
lishment  of  that  rightj  by  whioh  means  the 
female  slave  becomes  his  Am- Walid, — he  [the 
manager]  is  therefore  responsible  for  the 
share  of  the  proprietor,  whether  he  be  rich 
or  poor,  because  the  responsibility  in  this  in- 
stance is  responsibility  for  assumption  of 
Sroperty,  and  a  responsibility  of  this  nature 
oes  not  remain  suspended  on  transgression; 
— ;in  the  same  manner  as  where  a  nersoiij  in 
virtue  of  marriage,  cohabits  with  toe  femsle 
slave  of  another,  and  a  child  is  bom  of  her, 
and  this  person  aftcorwards  obtains,  by  in- 
heritance, a  right  of  property  in  her,  jointly 
with  another  person, — m  whioh  ease  tke 
person  in  question  is  responsible  to  the  other 
for  his  share;  and  so  also  in  the  oaie  in 
question  :— contrary  to  responsibility  for  the 
cnild,  as  before  treated  of. 


CHAPTER  II. 

OF  A  MAXAQEE  ENTERING  INTO  ▲  OOVTRiCI 
OF  HOZABIBAT  WITH  AKOTHSK. 

A  manager  entrusting  the  stock  «s  his 
hands  to  a  secondary  manager,  is  responsikle 
to  the  proprietor,  upon  any  profit  being  oc- 
qnirea  on  it, — If  a  manager  give  stock  to 
another  person,  in  the  way  of  Mozaribat,  with- 
out authority  from  the  proprietor  of  the  stock, 
in  that  case  the  first  or  prinoinsl  mansger 
is  not  responsible  [for  the  stooK]  either  on 
account  of  having  so  given  the  stook  to  the 
other,  or  on  account  of  that  other's  employ- 
ment of  the  same,  until  sudi  time  as  pnmt 
shall  have  been  acquired  thereon :  but  when- 
ever profit  takes  place,  then  the  principal 
manager  becomes  responsible  to  the  pro- 
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prietor  of  the  stock. — This  is  recorded  by 
Hasan  as  an  opinion  of  Haneefa.  The  two 
disciples  maintain  that  the  primary  manager 
becomes  responsible,  immeoiately  upon  the 
action  of  the  secondary  manager,  whether 
profit  may  haye  been  acquired  or  not :  and 
this  is  asreeable  to  the  Zahir  Kawayet. — 
Ziffer  holds  that  the  primary  manager  is 
Tesponsible  for  the  giving  of  the  stock  to 
the  other,  whether  that  other  may  have 
acted  with  regard  to  it  or  not  (and  there  is 
an  opinion  recorded  from  Aboo  Toosaf  to 
the  same  effect) ;  because  it  is  lawful  for  a 
manager  to  giyethe  stock  by  way  of  deposit, 
but  not  by  way  of  Mozaribat ;  and  as,  in 
the  case  in  Question,  it  was  given  by  way  of 
Mozaribat,  tne  manager  was  therefore  guilty 
of  a  trespass,  and  is  consequently  liaole  to 
responsibility. — The  argument  of  the  two 
disciples  is  that  the  stock  is  here  in  reality 

B'ven  as  a  deposit;  and  is  only  renderea 
ozaribat  by  the  action  of  the  secondary 
manager ; — *'  therefore  (say  they)  there  are 
two  circumstances  in  this  case,  and  we  pay 
attention  to  both  circumstances,  and  deter- 
mine, accordingly,  that  responsibility  takes 
place  in  case  of  the  action  of  the  secondary 
manager :  but  if  he  do  not  act,  and  the  pro- 
perty oe  lost  in  his  possession  without  any 
transgression,  responsibility  is  not  in  that 
case  incumbent." — The  reasoning  of  Haneefa 
is  that  the  mere  act  of  giving,  previous  to 
the  action,  is  a  deposit,  and  after  the  action 
it  is  an  entrusting,  in  the  manner  of  a 
Bazat ;  and  as  both  these  deeds  are  lawful 
to  a  manager,  he  is  not  consequently  re- 
sponsible tor  either  of  them : — but,  upon 
profit  accruing,  the  first  manager  renders 
the  secondary  one  a  sharer  with  nim  in  the 
stock,  and  is  therefore  responsible  in  the 
same  manner  as  if  he  had  mixed  the  stock 
with  the  property  of  another,  in  which  case 
he  would  have  become  responsible  in  conse- 
quence of  his  having  rendered  that  other  a 
sharer  in  the  stock  ;  and  so  also  in  the  case 
in  question.  All  this  proceeds  on  a  supposi- 
tion of  both  the  Mozaribats  being  valid: 
but  if  one  or  both  of  them  be  invalid,  then 
the  primary  manager  is  not  responsible, 
though  the  secondary  manager  should  have 
acted  with  regard  to  the  property ;  because, 
in  such  case,  tne  secondary  manager  is  con- 
sidered as  a  hireling,  entitled  to  an  adequate 
hire,  and  not  to  any  share  in  the  profit. 
Mohammed,  in  the  Mabsoot,  observes  that 
in  case  of  the  validity  of  the  Mozaribat,  the 
primary  manager  becomes  responsible  ;  but 
ne  has  not  stated  the  consequences  with  re- 
gard to  the  secondary  manager.  Some  have 
said  that  he  is  not  responsiole,  according  to 
Haneefa,  and  that  he  is  so  according  to  the 
two  disciples ;  proceeding  on  the  different 
opinions  which  they  have  maintained  with 
regard  to  the  trustee  of  a  trustee, — Haneefa 
holding  the  principal  and  not  the  secondary 
trustee  to  be  responsible ;  and  the  two  disci- 
ples holding  the  proprietor  to  be  at  liberty 
to  take  the  compensation  from  whichever 
he  chooses ;  and  so  also  in  the  case  in  ques- 


tion.— Others,  a^ain,  have  said  that  the 
proprietor  is  at  liberty,  in  the  opinion  of  all 
our  doctors,  to  take  a  compensation  either 
from  the  principal  or  the  secondary  manager; 
and  this  is  the  common  opinion.  This  is 
evidently  the  opinion  of  the  two  disciples, 
because,  according  to  them,  a  secondary  trus- 
tee is  responsible : — and  it  is  also  evidently 
agreeable  to  the  opinion  of  Haneefa ;  because 
the  principal  manager  was  guilty  of  a  trans- 
ffression,  in  giving  the  stock  to  the  secon- 
dary manager  without  the  proprietor's  per- 
mission; and  the  secondary  manager  was 
also  guilty  of  a  transgression,  in  taking 
possession  of  the  property  of  another  with- 
out his  consent.  Kespecting  the  two  cases 
of  a  manager  and  a  |brustee,  the  difference 
between  them,  according  to  Haneefa,  is  that 
the  secondary  trustee  ta]kes  possession  of  the 
deposit  with  a  view  to  the  benefit  of  the 
pnnoipal  trustee,  and  is  therefore  not  re- 
sponsiole; whereas  the  secondary  manager 
seizes  the  stock  with  a  view  to  his  own  profit ; 
on  which  accotint  it  is  proper  to  make  him 
responsible.  It  is  to  be  observed  that,  upon 
thd  primary  manager  becoming  responsible 
for  the  stock,  the  contract  of  Mozanbat  be- 
tween him  and  the  secondary  becomes  valid ; 
and  the  profit  is  participated  between  tiiem 
agreeably  to  their  stipulation ;  because  the 
primary  manager  becomes  proprietor  of  the 
Mozaribat  stock,  in  consequence  of  his  re* 
sponsibility,  from  the  time  that  he  exceeded 
his  authon^,  by  making  it  over  to  another 
without  the  owner's  consent,  whence  it  is 
the  same  as  if  he  had  so  given  his  own  pro- 
perty. If  the  proprietor,  on  the  other  hand, 
should  require  the  indemnification  of  the 
secondary  manager,  then  the  secondary  must 
revert  for  satisfaction  to  the  primary  man- 
ager, because  of  their  contract  of  Mozaribat, 
as  he  acts  on  behalf  of  the  primary  manager; 
— in  the  same  manner  as  where  a  proprietor 
takes  a  compensation  from  the  trustee  of  an 
usurper,  in  which  case  the  trustee  has  re- 
course to  the  usuper ;  and  so  likewise  in  the 
case  in  question :  and  also,  because  the  prin- 
cipal manager  deceived  him  in  the  body  of 
the  contract.  And  in  this  case  also  the 
contract  of  Mozaribat  between  the  primary 
and  the  secondary  managers  is  valid,  oecause 
responsibility  ultimately  falls  upon  the  pri- 
mary manager,  and  it  is  therefore  the  same 
as  if  the  proprietor  had  taken  a  compensa- 
tion from  him  first : — but  the  profit,  in  this 
case,  is  fair  and  lawful  to  the  secondary, 
and  not  to  the  primary  manager;  because 
the  secondary  is  entitled  to  the  profit  on 
account  of  his  management,  in  which  there 
is  no  baseness ;  but  tne  principal  is  entitled 
to  profit  merely  from  his  right  of  property, 
which,  being  founded  only  <m  the  payment  of 
the  compensation,  is  not  altogether  free  from 
baseness,  since  a  right  of  property  merely 
constructive  is  in  one  shape  established,  but 
in  another  shape  it  is  not  established. 

Case  of  a  manager  entrusting  the  stock  to 
a  secondary  manager^  toUh  the  proprietor's 
concurrence, — If  a  person  give  property  to 
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another  by  way  of  Mozaribat,  on  condition 
of  half  the  profit,  and  with  permission  to 
him  to  pive  the  property  to  another  in  the 
way  of  Mozaribat,  and  the  manager,  accord- 
ingly, give  the  said  property  to  another  by 
way  of  Mozaribat,  on  condition  of  a  third  of 
the  profit ;  and  the  secondary  mana^r  em- 
ploy the  said  stock,  and  acquire  proht  upon 
It,  m  that  case,  if  the  proprietor  should  have 
said  to  the  tirhtmaoager,  "Whatever  advan- 
tage God  Almighty  may  grant  upon  it  is 
between  you  and  me  in  an  equal  degree," 
then  a  half  of  the  whole  profit  is  due  to 
the  proprietor,  one  third  to  the  secondary 
manager,    and  one    sixth    to   the  primary 
manager ; — because  the  act  of  the  primary 
manager,  in  giving  the  stock  to  the  secondarr 
manager  bv  way  of  Mozaribat,  was  lawful, 
as  he  had  the  consent  of  the  proprietor  there- 
to ;  but  as  the  proprietor  stipulated  to  him- 
self one  half  of  the  whole  profit,  he  is  there- 
fore entitled  to  it,  and  the  remaining  half  is 
all  with  which  the  manager  has  any  concern ; 
and  as  he  agreed  to  give  a  third  of  the  whole 
to  the  secondary  manager,  there  will  remain 
of  course  only  one  sixth  of  the  whole  to  him. 
~  One  half  of  the  profit  is,  in  this  instance, 
fair  and  lawful  to  the  two  managers, although 
the  primary  manager  has  not  employed  him- 
self [with  regard  to  the  stock],  because  the 
industry  of  the  secondary  manager  is  held  to 
be  that  of  the  primary :— in  the  same  manner 
as  where  a  person  hires  another  to  make  him 
a  garment  for  one  dirm  ;  and  the  person  so 
hired  hires  another  to  do  the  work  for  half  a  I 
dirm  ;  in  which  case,  although  the  principal  I 
hireling  does  no  work,  yet  he  is  fairly  and 
lawfully  entitled  to  the  profit  of  an    half 
dirm,  as  the  work  of  the  secondary  is  con- 
sidered as  his  work.     But  if,  in  the  case 
in  question,  the  proprietor  should  have  said, 
•*  Whatever  advantage  God  Almighty  gives 
to  you,  is  between  you  and  me  in  an  equal 
degree  ;**   then  the  secondary  manager    is 
entitled  to  one  third,  and  the  remainder  is 
divided  in  an  equal  ^  degree   between  the 
proprietor  and  the  principal  manager  ; — be- 
cause, in  this  instance,  the  proprietor  com> 
mits  the  disposal  of  the  property  to  the  first 
manager,  stipulating  for  nimself  one  half  of 
the  whole   profit  which  may  accrue   from 
it ;  and  as,  oy  this  statement,  two  thirds  of 
the  profit  accrue,  those  two  thirds  are  eaually 
divided    between   the   proprietor   ana   the 
manager. — It  is  otherwise  m  the  preceding 
case,  because  there  the  proprietor  had  stipu- 
lated for  himself  one  half  of  the  whole  profit : 
hence  there  is  an  evident  dififerenoe  between 
the  two  cases. 

If  the  proprietor  of  the  stock  say  to  the 
manager,  **  1  give  this  stock  in  oraer  that 
whatever  profit  may  result  to  you  therefrom 
be  equally  divided  between  us ;''  and,  at  the 
same  time,  give  him  permission  to  have  it 
managed  by  Mozaribat,  and  if,  accordingly, 
the  manager  entrust  it  to  another  manager 
with  an  agreement  of  half  the  nrofit  to  him, 
in  this  case  one  half  of  the  pront  goes  to  the 
secondary  manager,  and  the  other  half  is 


divided  equally  between  the  propnetor  and 
the  primary  manager ;  because  the  primary 
manager  has  agreed  to  let  the  eeoondary 
manager  have  one  half  of  the  whole  profit, 
and  the  proprietor  of  the  stock  haTing  almdy 
agreed  to  this,  the  eecondarr^  manager  u 
entitled  to  one  naif  accordingly :  and  as  tlie 
proprietor  established  for  himaelT  one  half  <tf 
the  profit  that  might  accrue  to  the  primaiT 
manager,  and  one  half  only  of  the  ifhsM 
accrues  to  him  (as  the  half  which  goes  to  tbe 
secondary  must  necessarily  be  deducted), 
it  follows  that  this  half  is  divided  between 
them. 

If  a  proprietor  give  stock  to  any  penao 
by  way  of  Mozaribat,  upon  condition  that,  of 
whatever    advantage  may  accrue  thernn, 
one  half  shall  come  to  hjm,^-or  that,  one 
half  of  the   increase,    above    the  onginal 
amount,  shall  be  divided  equally  between 
him  and  the  manager, — ana  at  the  same 
time  permit  the  manager  to  entrust  the  stock 
in  the  way  of  Mozaribat  to  another,  and  the 
manager  accordingly  give  it  to  another  m 
the  way  of  Mozaribat,  with  an  a^^reementof 
one  half  of  the  profit  to  him, — m  that  cue 
the  proprietor  is  entitled  to  one  half  of  the 
profit,  and  the  secondary  manager  to  ^ 
other  half,  whilst  nothing  whatever  U  doe 
to  the  primary  manager ;  for  the  stockholdff 
having  conditioned  for  himself  one  half  of 
the  property  in  an  absolute  manner,  one  half 
therefore  goes  to  him ;  and  as  the  principal 
manager  agreed  to  give  one  half  (which  ii 
the  share  that  would  be  due  to  huiseli}  to 
the    secondary   manag^er,    the    same  nmit 
therefore  be  given  to  him ;  hence  he  himsdf 
is  entitled  to  nothing ; — in  the  same  mamier 
as  where  a  person  hires  another  to  make  him 
a  garment  for  one  dirm,  and  the  person  lo 
hired  again  hires  another  to  do  the  work  fior 
one  dirm  also,— in  which  case  the  secondair 
hireling  would  be  entitled  to  the  dirm,  ana 
nothing  whatever  would  be  due  to  the  prin-  ' 
cipal ;  and  so  also  in  the  case  in  question.— 
But  if  the  primary  manager  agree  to  give  the 
secondary  one  two  thirds  of  the  profit  instead 
of  one  half,  then  the  proprietor  is  entitled  to 
one  half,  and  the  secondary  to  the  other ; 
and  the  principal  manager  must  miake  good 
to  the  secondary,  from  nis  own  property,  to 
the  amount  of  one  third  of  the  profit,  in  <mier 
that  a  complete  share  of  two  thirds  may  be 
thus  rendered  to  him  ;  for  here  the  primary 
manager  stipulated  to  the  secondary  a  thing 
which  was  the  right  of  the  proprietor ;  and 
hence,  in  respect  to  the  proprietor,  his  agree- 
ment is  of  no  effect,  since,  if  such  were  the 
case,  it  must  necessarily  follow  that  the  con- 
dition he  had  himself  established  was  null; 
— yet  there  is  no  illegality  in  referring  the 
obligation  of  it  to  his  own  x>erson,  since  it 
relates  to  a  fixed  and  certain  object,  inter- 
woven in  a  contract  which  he  was  competent 
to  make.    Hence  he  becomes  responsible  for 
the  safe  delivery  of  two  thirds  to  the  secon- 
dary, and  consequently  the  discharge  of  the 
same  is  incumbent  upon  him.    Besides,  he 
has  deceived  the  secondary  in  the  body  of 
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the  ooDtract,  whicli  is  a  cause  of 
that  is  to  Bay,  entitles  the  secondary  to  re- 
o  the  priucipal ; — in 
a  person  has  been 


Tert  and  have  recourse  —  . 
the  same  manner  u,s  where 

hired  to  moke  a  (rarment  .—  , , 

he  again  hires  ain;ther  to  do  the  work  for 
dirm  and  an  haU,— in  which  oaae  the  sec 
dary  hireling  is  pntitlt-d  to  an  half  dirm  from  |  stipi 


privileged  nlave  enter  into   a   contract  of 

ibat  with  a  stranger,  stipulatinff  that 


the  property  of  the  master  ;'  and  as  it  ig 
stipulated  that  the  master  shall  unite  in  the 


the  property  of  the  principal  hireling  1 — and   management,  it  is  requiait*  that  he  mak« 
■O  likewise  in  the  present  case.  seisin  of  it  for  that  purpose ;  but  the  seisin 

,of   the  proprietor 
delivery. t    If,  ho' 


present 
SecU 
The  eontrael  may  atipulalt  a  proportion  of 


tht  profit  to  the  slave  of  the  proprietor. 
m  manager  stipulate  to  give  one  third  of 
the  profit  to  tie  proprietor  of  the  stock,  one 
third  to  the  slme  of  the  proprietor  (on 
condition  of  asa^i^t^nce  in  the  labour),  and 
the  remaining  third  to  himself,  it  is  lawful, 
whether  the  slavo  be  indebted  or  not ;  be- 
oaoBe  the  seisin  of  u  slave  is  valid  (especially 
where  he  is  a  Muzoon,  or  privileged  slave ; 
and  in  the  present  lu-e  the  slave  is  privileged, 
inasmuch  as  th(  i  undition  of  his  working 
with  the  managi  r  ™dowshim  with  aprivi- 
We ;  and  agreealilv  to  the  rule  of  the  seisin 
Of  ■  slave  being  viilid.  a  master  is  not  per- 
mitted to  take  from  a  trustee  the  deposit  ' 
which  may  have  been  made  by  his  slave,  ■ 
although  the  slave  be  not  privileged ;  and  on 
the  same  princi|ii.. ,  iiiso,  a  master  may  stll 
any  thing  to  his  1  .v>',  provided  he  be 
leged)  :— and  thi    -.  i.^in  of  the  slave 


— t  purpose;  but  the  seisin 

of^  the  proprietor  is  repugnant  to    a   due 
>r,  the  slave  be  insol- 
«niraci  is  valid,  as  in  that  caoe 
me  master  stands  in  the  same  relation  as  a 
Btrauger,  aooordin;  t«  Haneeia. 


CHAPTER  III. 

or  TBB  DIBUflSIOir  OF  A  HAJTAOER ;  AITD  OF 
THE  DITISIOH  OF  THB  IBOPERTY. 
The  eontracf  it  dinolved  by  the  death  of 
either  party. — ly  either  the  proprietor  of  the 
stock  or  the  manager  should  die,  the  contraot 
becomes  null ;  because  a  oontraot  of  Uozari- 
bat  (as  has  been  already  explained]  is  i 
nature  of  a~    '   '     "    "     " 


TiSid.  . 


follow, 
n  the  n 


I  the  condition  of  hi 


nnitlng  in  the  m  iii;igi!ment  ia  not  repugnant 
«ither  to  the  delivery  of  the  atock,*  or  ti 
th«  distinction  between  the  st>>ok  and  tbi 
ir :   the   condition    is    therefore 


manager  '. 
prove3.+ 


'.^  does  not  take  pUoe  with  regard  to  agency,  aa 
has  been  already  demonstrated. 

Or  bj/  the  apoatacy  and  expatriation  of  the 
manager.— If  the  proprietor  of  the  stock 
beoome  an  apostate,  and  be  united  to  a 
foreign  country,  t  the  contract  of  Mozaribat 


proTd.t    (II  i>  <ith.twi„  where  it  i.  uiSi-  ;°"«°  «>™'J.  J  '■■•  ™.™«  «  "?"nM 

(whence  it  is  that  his  property  is  then  divided 

'   amongat  his  heirs}.— If,  on  the  other  hand, 

not  bu  united  to  a  foreign  country, 

lotions  III  his  manager  remain  sus- 

;   pendi^d  in  their  cSect — (that  is  to  say,  if  he 

'   a^aiu  become  a  Klussulman,  they  then  take 

;   etfeot]  :  but  if  he  die  in  his  apostaoy,  they 

:  then  become  null   (according  to   Eaneefa), 

'i   because  his  manager  s  transaction  [with  the 

i>ek]  if   the  same  as  his  own  transaotioD, 


ahall  himself  work,  because  that  is  pi_  __ 
tdve  of  a  delivery,;  and  constquently  invalid, 
as  has  been  already  expluiued.) — The  con. 
tract  of  Mozaribat,  tborefare,  being  valid, 
one  third  of  the  profit  goes  to  the  manager, 
and  two  thirds  to  tht>  proprietor  of  the  stock ; 
because  the  eamiug-s  of  the  slave  are  the 
property  of  the  mastfr,  if  he  be  not  indebted ; 
and  if  he  be  indebted  they  are  the  propertv 
of  the  creditors.— The  doctrine  here  laid 
down  proceeds  on  a  supposition  that  the 
master,  and  not  Ibe  slave,  has  concluded  the 
oontract  of  Mozaribat. 

But  (f  a  liaee  engage  in  tuch  a  contract  on 
behalf  of  hit  master  it  w  invalid.— Foe,  if  a 


*  To  the  slave,  for  the  pnrpose  of  mi  lage- 

+  If  a  slave  were  incapable  of  making 
seidn,  it  would  follow  that  a  delivery  of  the 
stock  to  the  slave  (for  the  purpose  of  manac- 
iug  it]  would,  in  fact,  be  a  return  of  it  to  ttii; 
proprietor,  his  master,  and  consequently  the 
—  • — ■  "vonld  bt  rendered  nugatory. 


the  manager  acts  on  his  own  account ; 
and  as  (according  to  Haneefa)  the  acts  of  an 
apostate  are  suspended  in  their  effect,;  so, 
in  the  same  manner,  the  acts  of  his  manager 


*  Whereas,  if  the   privileged  slave  were 

I    involved  in  debt,  the  stock  entrusted  by  bim 

to  the  manager  would  (in  common  with  his 

)ther  property]  be  the  right  of  his  creditors. 

t  Because,  as  the  property  of  the  slave  is, 

cuatruub  woiiiu  ik-  reuaereu  iiuiruujrj.  in  effect,  the  property  of  hismaster,  it  follows 

t  Since  such  dulivery  would  be  a  return  of  i  that  a  delivery  to  the  master  would  be  Duga- 


r,  which  woald  invalidate  I  tory. 
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in  force. •^]  v  tlif  mannffor  Income  nn  apostato, 
yrt  Xhv  roiitrart  htill  rontiinn;8  to  exiBt  in  its 
original  stiit**,  hcoaiiMi'  tlu'  actionMof  a  pennon 
art-  »u^lH  iul<'<l  in  tlnir  viYwX,  only  on  account 
of  a  suhiMMMnn  of  his  riKht  of  proixTty :  hut 
tlie  apobtatf  in  riurMion  Ikih  no  rij:ht  of  pro- 
pirty  in  thi-  Mozarihat-stwk.as  that  Iwlon^ 
Boh-ly  to  tin*  i»roi)ri<tor  of  the  8t<»ck  ;  and  as 
thf  i»n>pri«  tnr'»  rijrht  of  proi>trty  i»  not  sus- 
])tn«ucl,  tlie  contract  of  course  still  continues 
in  force. 

ytff  ttrts  of  thf  nwnaf/cr  are  raj  id  ^  until  fie 
fw  thihf  apprized  of  fus  di/<misfion. — Jr  the 
pr«»i)ritt<ir  of  the  Ktook  dismiss  the  niana^T, 
and  In-  j»liould  not  U'  acmiainted  with  his 
dismishiun  until  aftrr  he  had  transacted  hy 
imrchaM-  and  salr,  then  those  transactions 
are  valid  ;  Incauhe  he  acts  as  an  a^^^-nt  on 
behalf  of  the  proprittor  ;  and  the  disinis>ion 
of  an  ajrrnt,  if  it  Ik?  voluntary  and  intended 
(that  is  to  say,  not  virtual,  sudi  as  hy  death), 
n  mains  su^p^•nded  ui>«»n  a  know  led  ^^e  of  it ; 
for  dismission  is  a  prohiliition  from  action; 
and  piohihitions,  in  injunctions  respecting 
any  matti-r,  do  not  omrate  until  after  know- 
ledjre  of  tliem,  as  in  the  case  of  the  commands 
and  prohihitions  (»f  the  law. 

Tfit'  mauainr^  after  hvimj  apprized  of  his 
diamitfiiitiiif  may  still  eonrert  what  remains 
oti  his  hands  into  mont-y. —  If  the  pr<>i>rietor 
of  the  stock  dismiss  the  manag:(T.  ana  ho  be 
ai>prized  thereof,  h<'  may  nevertheless  sell 
6Ui*li  of  the  Mozaribat-stoik  as  consists  of 
chattels  and  efl'ects,  because  his  dismission 
fn>m  the  ajr<'ncy  is  not  preventive  of  a  sale 
of  articles  of  that  kind,  since  he  has  a  rijrht 
to  profit,  which  cannot  be  obtained  otherwise 
than  by  a  division;  and  this  can  be  effected 
only  by  tuniinir  the  subject  of  the  stock  into 
BiHcie.*— From  this  necessity,  therefore,  he 
is  at  liberty  to  sell  such  stock  :  but,  after 
the  sale,  it  is  not  lawful  for  him  to  make  any 
purchase  whatever  with  the  price  he  procures 
fcr  these  eflects ;  because  there  is  no  necessity 
for  his  so  doinp,  and  the  sale  is  admitted 
only  from  necessity,  as  has  been  already  ex- 
plained. 

But  if  it  hare  been  already  conrerted  into 
money ^  he  eannot  transaet  with  it.—  \y  the 
propriet4>r  of  a  stock,  w  liich  had  ori^nally 
consisted  of  dimis  or  deenars,  dismiss  the 
manager  at  a  time  when  it  has  In^en  reduced 
to  specie,  and  the  manager  be  apprized 
thereof,  in  that  case  he  is  no  lonjrer  entitled 
to  act  with  n-jrard  to  it,  since  there  exists  no 
further  nen-ssity  for  his  so  doin^r.^ 

I'nless  this  money  he  of  a  speeivs  different 
from  the  oriqinal  stack,— in  which  vase  he 
tnau  conrert  it  into  money  of  the  same  speeies. 
— liiE  author  of  the  Iledaya  remarks  that 
the  law  here  proceeds  on  the  sujiposition  that 
the  stock  has  been  converted  into  the  very 
same  specie  with  the  original  stock :  but  that, 
if  it  should  have  been  converted  into  specie 
of  a  different  denomination  (as  if  the  stock 
had  originally  consisted  of  deenars,  and  it  be 
now  converte<l  into  dirnis,  or  vice  versa),  the 
manager  is,  bv  the  benevolence  of  the  law, 
allowed  the  liberty  of  selling  it  for  the  same 


specie  08  the  original  btock ;  becaoM  it  ii 
incumbent  upon  the  manager  to  return  i 
similar  to  the  original  atodc,  which  is  im- 
practicable othcrwiBe  than  by  selling  vhit 
he  has  on  hand  for  the  some  vpecie  ts  the 
original  stock  ;  and  also,  because,  as  the 
profit  cannot  be  ascertained  until  thepio- 
IxrtT  on  hand  be  oonvert€d  into  aometrng 
of  the  very  same  nature  as  the  original  stodL, 
the  case  Dccomes  exactly  the  same  as  if  the 
property  consisted  of  goods  and  effect*.— It 
IS  to  be  observed  that  all  the  rules  here  laid 
down  with  respect  to  the  dismission  d  i 
manager  arc  applicable  to  the  caae  of  the 
death  of  the  proprietor  of  the  stock.— Thus, 
if  the  proprietor  should  die,  the  manager  is 
entitlea  to  sell  the  Mozaribat  stock,  where  it 
consists  of  goods  and  effects : — ^but  he  is  not 
allowed  afterwards  to  purchase  any  thisg 
whatever  with  the  price  so  obtained.  If,  en 
the  other  hand,  the  stock  has  been  tamed 
into  dirms  or  deenars,  be  is  not  entitUd  to 
act  with  respect  to  it,  provided  the  moaeT 
into  which  it  is  converted  correspond  wit& 
the  spi>cie  of  the  original  stock  :  but  if  it  be 
different  from  the  specie  of  the  orisinal  stock, 
he  is  at  liberty;  to  convert  it,  by  a^e,  into  tike 
same  specie  with  the  original. 

7/,  at  the  dissolution  of  the  contract^  Ike 
sttH'k  consist  of  debts,  the  tnanager  mutt  hi 
compelled  to  collect  them,  tchere  any  profit 
has  bi-en  acquired. — If  tne  proprietor  tiA 
the  manager  dissolve  tho  contract,  and  the 
stock  should  at  that  time  consist  of  debt& 
due  from  others,  in  this  case,  where  say 
profit  has  been  acquired,  the  magistrate 
must  compel  tho  manager  to  possess  him- 
Si'lf  of  these  debts;  since  he  is  held  to  be 
equivalent  to  a  hirtling,  and  his  profit 
to  be  like  hire.  But  if  no  profit  have  bivn 
acquired,  it  is  not  incumbent  upon  the 
manager  to  receive  payment  of  these  debts ; 
since  he  is  merely  a  voluntary  agent,  and 
no  compulsion  can  be  used  for  the  fultilnieiit 
of  a  voluntary  engagement  (as  where  & 
person  makes  a  grant  to  another  without 
delivering  the  thing  granted,  in  which  case 
the^  donor  cannot  be  compelled  to  make 
delivery  of  the  grant).  The  manager,  how- 
ever, is  in  this  case  to  be  instructed  to 
appoint  the  proprietor  agent  in  his  behalf 
for  the  receipt  of  these  debts;  for  as  the 
rights  of  the  contract  appertain  to  the  con- 
tractor, it  is  indispensaDly  neccsssary  that 
he  thus  appoint  the  proprietor  his  agent,  to 
prevent  tne  loss  of  his  right.  Mohammed, 
m  tho  Jama  Sagheer,  observes  that,  "the 
manager  ought  to  be  instructed  to  make  a 
transfer  of  his  claim  upon  the  debtors  to 
the  proprietor  ;*'  the  meaning  of  which  also 
is,  that  ne  should  appoint  the  proprietor  his 
agent  for  the  receipt  of  the  deot ;  because  if 
such  transfer  were  sufficient,  the  proprietor 
must  necessarily  be  injured  in  case  of  the 
debtors  not  ae-ceeding  to  the  same.  It  is  to 
be  obser^'ed  that  this  is  the  rule  in  all  cases 
of  a^rency.  Thus,  when  an  agent  for  sale 
(for  instance)  is  dismissed,  he  must  be  told 
to  appoint  his    constituent   agent    for   the 
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receipt  of  the  debt,  in  the  manner  above 
mentioned.  A  broker,  however,  most  him- 
self be  compelled  to  receive  any  debts  that 
may  be  due,  because  with  brokers  the  custom 
is  to  ttct  for  hire. 

All  loss  upon  the  stock  is  placed  against 
the  profit, — Whatever  may  be  lost  or 
destroyed,  of  the  Mozaribat  stock,  must  be 
placed  to  the  account  of  the  profit,  and  not 
of  the  original  stock,  because  toe  proiit  being 
a  dependant,  it  is  most  eligible  to  refer  the 
lo6s  to  it ;  in  the  same  manner  as  a  loss  in 
}Ht>perty  subject  to  Zakat  is  referred  to  what 
18  exempt,*  and  not  to  the  actual  Nisab,  as 
the  exempt  property  is  a  dependant  of  the 
Kisab. 

If  more  than  the  profit  be  lost,  the  respon- 
sibility does  not  fall  on  the  manager,  as  he 
18  merely  a  trustee. 

If  the  profit  be  divided  previous  to  a  re- 
iteration  of  the  capital  and  any  accident 
afterwards  hefalthe  stocky  the  manager  must 
return  the  portion  of  profit  he  had  received, — 
Ip  the  stockholder  and  the  manager  divide 
the  profit  between  them,  and  continue  the 
contract  in  existence  as  before,  and  the 
whole  or  part  of  the  stock  be  afterwards 
lost,  the  manager  must,  in  that  case,  return 
the  profit  to  the  proprietor,  in  order  that  he 
may  appear  to  recover  this  capital ;  because 
a  division  of  the  profit  previous  to  a  restora- 
tion of  the  capitd  is  not  valid,  since  the 
profit  cannot  be  ascertained  until  the  pro- 
prietor shall  have  recovered  his  capital ;  for 
the  capital  is  the  principal,  and  the  profit 
the  dependant ;  and  hence,  when  what  re- 
mainea  in  the  hands  of  the  manager  is  lost 
or  destroyed,  as  he^  is  in  this  case  subject  to 
Bo  responsibility  (it  being  only  a  trust  with 
him),  it  follows  that  what  he  and  the  pro- 
prietor had  before  taken  possession  oi  is 
capital,  and  consequently  that  he  is  respon- 
sible for  the  portion  he  had  taken,  and  that 
the  portion  taken  by  the  proprietor  is  also 
accounted  as  part  of  the  capital. 

^  The  manager  is  not  resjMnsible  for  deft- 
ciency. — If,  when  the  proprietor  has  received 
back  the  whole  capital,  any  excess  remain, 
such  excess  must  be  divided  between  him  and 
the  manager,  as  being  profit:  but  if  there 
be  a  deficiency,  no  compensation  is  due  from 
the  manager,  as  he  is  only  a  trustee. 

The  profit  received  by  the  manager  is  no 
way  implicated^  with  respect  to  any  new 
contract  between  the  same  parties,— \r  the 
manager  and  the  proprietor,  having  divided 
and  taken  the  profit,  and  annulled  the  con- 
tract of  Mozaribat,  should  again  enter  into 
a  new  contract  of  Mozaribat,  and  the  stock 
be  afterwards  lost,  in  this  case  the  profit 
gained  upon  the  first  Mozaribat  is  not  to  be 
returned  to  the  proprietor,  because  that 
Mozaribat  was  completed,  and  the  second 
Mozaribat  is  a  new  contract ; — and  the  de- 
struction of  the  stock  of  the  second  Moza- 
ribat cannot  afifect  the  first ; — in  the  same 
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manner  as  if  the  proprietor  should  have 
given  some  other  property  than  that  which 
was  the  subject  of  the  former  contract  to  the 
manager;  in  which  case,  if  the' said  addi- 
tional property  should  be  lost,  it  does  not 
s^ect  tne  contract ;  and  so  also  in  the  case 
in  question. 


CHAPTER  IV. 

OF  SUCH  ACTS  AS  UAY  LAWFULLY  BE   PBR- 
FOBHEB  BY  A  UAKAOEB. 

A  manager  may  sell  the  stocky  either  for 
ready  money ^  or  upon  trust, — It  is  lawful 
for  a  manager  to  sell  the  stock  either  for 
ready  money,  or  upon  trust ;  because  these 
acts  are  in  the  nature  of  traffic,  and,  as 
such,  are  included  in  an  absolute  contract. 
— The  period  of  trust,  however,  must  not  be 
extended  beyond  what  is  customary  amon^t 
merchants  (such,  for  instance,  as  a  period 
of  ten  years) ;  because  he  is  only  permitted 
to  act  according  to  the  common  practice  and 
custom  of  merchants ;  whence  it  is  that  he 
may  lawfully  purchase  a  quadruped  for 
conveyance ;  but  he  can  only  hire  a  boat ; 
for  such  is  the  custom  amongst  merchants. 

AccoBDiNO  to  the  Rawayet  Mashhoor,  a 
manager  is  at  liberty  to  give  the  privilege 
of  trading  to  a  slave  whom  he  may  have 
purchased  with  the  stock,  since  tiiis  is  in  the 
nature  of  traffic. 

Or  entrust  a  slave  with  the  management 
of  it :  or  {having  sold  it  for  ready  money) 
may  grant  a  suspension  of  payment, — If  a 
manager  should  sell  part  of  the  stock  for 
ready  money,  and  aiterwards  admit  of  a 
suspension  in  the  payment,  it  is  lawful, 
according  to  all  our  doctors : — according  to 
Haneefa  and  Mohammed,  because,  as  an 
agent  is  permitted  to  grant  a  suspension  of 
payment,  a  manager,  as  having  a  share  in 
the  profit,  is  entitled  to  do  so  d  fortiori  (the 
manager,  however,  is  not  responsible,  be- 
cause, as  he  has  a  power  of  dissolving  the 
sale,  and  afterwards  selling  the  thing  upon 
trust,  the  deferring  of  payment  is  accord- 
ingly lawful:  contrary  to  an  agent,  as  he  is 
responsible  to  his  constituent  for  the  price  of 
what  he  sells,  because  he  is  not  at  liberty 
to  dissolve  a  sale  and  sell  the  article  over 
again  upon  trust) :— and  according  to  Aboo 
Yoosaf,  oecause  a  manager  may,  if  ne  please, 
annul  the  sale,  and  sell  the  article  over 
again:  contrary  to  an  agent,  who  haa  no 
power  of  dissolving  a  sale. 

Or  allow  the  purchaser  to  transfer  the 
payment  upon  another  person, — If  a  manager 
should  sell  something  to  Zeyd  upon  trust, 
and  Zeyd,  with  the  consent  of  the  manager, 
should  transfer  the  payment  of  the  price 
upon  Omar,  this  is  lawful,  whether  Omar 
be  rich  or  poor,  because  transfer  of  debts  18 
customary  amongst  merchants. — ^It  is  otlier- 
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wise  where  a  puardian  assents  to  such  a 
transfiT  with  respect  to  the  property  of  his 
orphan  ward,  as  he  cannot  lawfully  accept, 
in  his  ward's  behalf,  of  a  tranbfer  upon  a 
person  that  is  poor ;  because  tlie  interest  of  ■ 
the  ur])lian  is  what  must  be  consulted 
(whence  the  jwwer  of  a  guardian  is  restricted 
to  what  may  conduce  to  the  interest  of  his 
ward) ;  and' as  the  acceptance  of  a  transfer 
upon  a  person  that  is  poor  is  destructive  of 
the  orphan's  interest,  it  is  therefore  illegal. 

Thv  (irtu  of  a  mauager  are  such  as  he  is 
etnpitfCfi'cil  to  perform  hi/  the  contract, — 
The  acts  of  a  Muzarib,  or  manager,  arc  of 
three  kinds.  I.  Such  as  he  is  competent  to 
perform  in  virtue  of  the  absolute  contract  of 
Mozaribat ;  including  all  deeds  partaking 
of  the  nature  of  Mozaribat,  or  of  its  depen- 
dences ;  such,  for  example,  as  agency  for 
])urehase  or  sale,  because  of  the  necessity 
for  those  acts ;  and  also  pawn,  as  this  is  in 
tlie  nature  of  a  discharge  or  satisfaction ; 
and  likewise  deposit,  hire,  entrusting  in  the 
manner  of  Ihizat,  and  also  travelling  with 
the  stock,  as  bi  lore  mentioned. 

Or  in  virtue  of  a  tjeneral  and  discretionary 
power  vested  in  him  hy  the  proprietor. — if. 
Si'CH  deeds  as  he  is  not  competi  nt  to  i)er- 
form  in  virtue  of  the  absolute  contract,  but 
in  virtue  of  a  general  power  granted  him  by 
the  proprietor,  to  act  agreeably  to  his  own 
judgment  and  discretion ;  iucludiug  all 
such  deeds  as  may  have  a  probable  con- 
nexion with  a  contract  of  Mozaribat;  and 
which  arc  accordingly  held  to  be  connected 
with  it,  when  there  exists  any  argument  for 
their  being  so ; — such  as  the  giving  of  the 
stock  to  another  in  the  way  either  of  Moza- 
ribat, or  of  partnership,  or  the  mixing  of  it 
with  the  manager's  own  property,  or  with 
that  of  another ;— to  which  acts  a  manager 
is  not  competent,  merely  in  virtue  of  the 
absolute  contract,  except  where  something 
argues  a  connexion  between  the  act  and  the 
contract;  because  it  is  presumed  that  the 
proprietor  of  the  stock  intends  that  the 
manager  alone  should  be  his  partner,  and 
not  any  other  person ;  and  these  acts  arc  not 
in  the  nature  of  traffic  (as  traffic  does  not 
depend  upon  such  acts),  and  consequently 
are  not  comprehended  in  the  absolute  con- 
tract :  yet,  as  they  arc  all  instruments  of  an 
increase  of  proiit,  and  are  therefore  admis- 
sible in  a  contract  of  Mozaribat,  they  are 
accordingly  included  in  the  contract,  where 
any  argument  exists  of  their  so  being  ;  and 
tJie  power  granted  to  the  mauager  py  the 
proprietor  **to  act  according  to  his  own 
discretion,**  clearly  argues  thus  much. 

Or  such  as  he  is  not  empowered  to  perform 
in  either  way.—UL  Sucn  deeds  as  the 
manager  is  not  competent  to  perform,  either 
in  virtue  of  the  absolute  contract,  or  from 
the  discretionary  power  granted  him  by  the 
proprietor,  being  neither  in  the  nature^  of 
trattic,  nor  having  any  probable  connexion 
with  the  contract,  but  such  as  he  may  per- 
form in  case  of  an  express  power  from  the 
proprietor  of  the  Btook.    These  are  termed 


Istidanit*  ;  such  as  where  a  mana^  pur- 
chases something  in  exchange  for  dirms  and 
dei'narsi,  after  having  laicL  out  the  whuLo 
capital  in  the  purchase  of  goods  and  effircti, 
in  which  case  the  transaction  relates  entirely 
to  the  manager,  and  he  is  entitled  to  all  the 
protit  as  well  as  subject  to  the  loss  or  debts 
that  may  result  from  it:  or,  where  a  mansfer 
lays  out,  in  purchasinfc  groods,  more  than  m 
amount  of  the  capital,  in  which  case  iriiit 
is  tantamount  to  the  stock  is  considered  u 
belonging  to  the  Mozaribat ;  and  the  profit, 
loss,  or  debts   resulting  from  the  exce«, 
relate  solely  to  the  manager  :  or,  where  tiie 
stock  consists  of  dirms  and  deenars,  and  tlie 
manager  purchases  something  in  exebufe 
for    articles    of    weight,    measurement  of 
capacity,  or  of  tale ;  for,  in  that  case,  u 
the    manager   makes    the    purchase   vitk 
something  else  than  the  stock,  it  is  con- 
sidered as  an  Istidanit,  and  operates  entirely 
with  respect  to  the  managi^r  ;  that  is  to  saj. 
the  profit,  loss,  and  debts  arising  from  it, 
relate  entirely  t)  him,  and  not  to  tiie  prp- 
]>rietor  of  the  stock ;  the  reason  of  which  is, 
that  Istidanit  is  a  transaction  with  respxt 
to  other  property  than  the  capital ;  and »» 
the  agency  is  confined  to  the  capital,  the 
manager  is  of  course  not  competent  to  such 
transaction. — Moreover,  the  propertT.iathii 
case,  exceeds  the  amount  of  that  which  w 
the  subject  of  the  contract,  to  which  the 
proprietor  has  not  assented ;  and  althoogh, 
m  such  excess  of  property,  there  be  advan- 
tage, yet  it  is  not  free  from  the  risk  of  loss, 
and  of  its  producing  debts. — If,  however, 
the    stockholder   give    his    assent  to  the 
Istidanit,  then  the  thing  which  the  maniger 
may  have  purchased  is  participated  between 
him  and  the  stockholder,  in  the  manner  t>f  a 
Shirkat  Wadjooh,  or  partnership  upon  per- 
sonal credit,t  which   signifiea,  where  two 
f>ersons  are  partners  without  either  stock  or 
abour,  and  purchase  something  upon  credit, 
to  be  paid  for  at  a  future  period,  and  sdl  it 
again.    Of  the  third  spnecies  of  acts  in  Mo- 
zaribat is  also  the  taking  of  Sifatja,  which 
is  a  species  of  Istidanit,  and  the  giving  of 
Sifatja,   which  resembles    a   loan. — Sifatja 
means  the  delivery  of  proi>erty  to  another 
by  way  of  loan,  and  not  hy  way  of  trust,  in 
order  that  that  other  may  deliver  it  to  tome 
friend  of  his ;  and  the  object  of  it  is  to 
avoid  the  dangers  of  the  road. — In  the  same 
maimer  also   emancipation,  either   m  ex- 
change for  property,  or  without  property  in 
exchange,  and  contracts  of  Kitaoat,  axe  of 
the  third  species  of  acts  in  Mozanbat,  u 
not  being  in  the  nature  of  traffic  : — and  the 
same  of  gifts,  loans,  and  charities,  which  an 
mere  gratuitous  acts. 
A  manager  is  not  alhwed  to  cofUrad  mak 


•  Anglice.— Desiring  to  horrow.— -In  its 
common  acceptation,  it  signifies  contracting 
debt,  on  behalf  either  of  one's  self  or  oi 
another. 

t  See  Vol.  n.  p.  226. 
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and  female  slaves  {forming  a  part  of  the 
stoclq  in  marriage  to  each  other, — It  is 
not  permitted  to  a  manager,  according  to 
Haneefa  and  Mohammed,  to  join  in  mar- 
riage male  and  female  slaves  which  are  of 
the  stock  of  the  contract.— It  is  recorded  as 
an  opinion  of  Aboo  Yoosaf,  that  he  may 
contract  in  marriage  a  female  but  not  a 
male  slave,  because  the  bestowing  of  a 
female  slave  in  marriage  is  in  the  nature 
of  acquisition,  since  her  dower  is  obtained 
from  it,  and  her  maintenance  annulled. — 
The  argument  of  Haneefa  and  Mohammed 
is,  that  the  bestowing  of  a  female  slave  in 
marriage  is  not  in  the  nature  of  traffic,  and 
a  contract  of  Mozaribat  includes  only  agency 
in  such  things  as  relate  to  traffic,  wnence 
this  is  the  same  as  the  makinj^  a  slave 
Mokatib,  or  the  emancipating  him  in  ex- 
change for  propert]jr ;  for  in  both  these  cases 
there  is  an  acquisition  of  property ;  but  as 
neither  of  them  relates  to  traffic,  they  are  not 
included  in  a  contract  of  Mozaribat ;  and  so 
also  in  the  cose  in  question. 

Any  part  of  the  stock  delivered  hy  the 
manager  to  the  projyrietor  in  the  manner  of 
a  Bazatf  still  continues  to  appertain  to  the 
jjfozaribat  stock,— If  the  manager  deliver 
any  part    of  the  Mozaribat  stock  to  the 
propnetor  as  a  Bazat,  and  he  make  purchase 
and  sale  with  it,  it  continues  to  belong  to 
the  Mozaribat  stock,  in  the  same  manner 
as  before.    Ziffer  says  that  the  Mozaribat 
is  annulled;  because  the  proprietor,  in  this 
instance,  acts  with  what  is  his  own,  and  he 
is  incapable  of  being  the  manager's  agent 
in  work  which  he  performs  with  his  own 
property :  the  proprietor,  therefore,  on  this 
occasion,  may  do  said  to  have  taken  back 
80  much  of  the  Mozaribat  stock ;   whence 
it  is  that  a  contract  of  Mozaribat  is  not 
valid  where  the  labour  of  the  proprietor 
is  stipulated  for  at  the  time  of  making 
the  contract.    The  argument  of  our  doctors 
is,  that  after  the  Mozaribat  stock  has  been 
duly  delivered  to  the  manager,  and  taken 
I>os«ession  of  by  him,  and  the  manager  has 
thus  acquired  a  right  of  transacting  with 
it,  the  proprietor  is  fully  capable  of  acting 
as  an  agent  on  behalf  of  the  manager,  in 
transacting  with  the  stock ;  and  as  making 
it  over  in  the  way  of  Bazat  amounts  to  a 
commiftsion  of  agency,  it  follows  that  (in 
this  view)  the  proprietor  cannot  be  considered 
merely  as  receiving  back  his  stock.    It  is 
otherwise  where  the  proprietor's  unitin|g:  in 
the  management  is  made  a  condition  oi  the 
contract,  originally,  as  this  is  repugnant  to 
the  delivery  of  the  stock  to  him  for  the 
purpose  of  management,  and  also  to   his 
taking  possession  of  it.    It  is  also  otherwise 
where  uie  manager  makes  over  the  stock 
to  the  proprietor  in  the  way  of  Mozaribat, 
which  is  not  lawful ;  because  a  contract  of 
Mozaribat  is  a  contract  of  partnership  in 
the  profit  derived  from  the  stock  of  the 
proprietor,  and  the  labour  of  the  manager ; 
and.  in  the  case  in  question,  none  of  the 
stock  appertains  to  t£e  manager ;  whence, 


if  this  were  allowed,  it  would  follow  that 
both  the  stock  and  the  labour  proceed  from 
one  party ;  and  this  defeats  the  use  of  the 
contract. 

Objection. — Making  it  over  as  Bazat  also 
defeats  the  use  of  a  contract  of  Bazat,  as  a 
contract  of  Bazat  signifies  the  stock  being 
found  by  one  party,  and  the  labour  by 
another;  and  if,  in  the  case  in  question, 
this  were  admitted,  it  would  follow  that 
both  the  stock  and  the  labour  proceed  from 
one  party. 

Reply. — Bazat  sijgnifies,  simply,  agency; 
and  as  a  manager  is  endowed  with  a  power 
of  transaction,  it  follows  that  his  delivering 
the  stock,  as  a  Bazat,  is  a  commission  of 
agency,  proceeding  from  him,  in  regard  to  a 
thing  concerning  which  he  is  empowered. 

It  is  to  be  observed  that,  the  secondary 
Mozaribat  not  being  valid,  the  proprietor  s 
management  with  the  property  sull  remains 
subject  to  the  orders  of  the  manager ;  and 
hence  the  primarv  Mozaribat  is  not  annulled. 
No  part  of  the  manaaer's  expense  to  he 
defrayed  unless  he  travel. — Ip  the  manager 
transact  his  business  in  his  own  city,  nis 
maintenance  does  not  fall  upon  the  stock. 
If,  however,  he  travel  with  it,  his  provisions 
and  clothing  are  to  be  furnished  out  of  the 
stock; — and  the  same,  also,  of  his  convej- 
ance  (that  is  to  saj,  it  is  also  lawful  for  him 
to  purchase  or  hire  a  quadruped  to  carry 
him  from  place  to  place  at  the  expense  of 
the  stock),  for  this  reason,  that  a  subsistence 
is  due  to  him  on  account  of  his  confinement, 
in  the  same  manner  as  the  subsistence  of  a 
Kazee,  who,  as  being  in  a  state  of  confine- 
ment, in  the  exercise  of  his  public  duties, 
is  entitled  to  a  recompense  from  the  public 
treasurjr, — or  like  a  wife,  who  is  entitled 
to  subsistence  from  her  husband,  because 
of    her    being    in    his    custody: — for    the 
manager,  so  long  as  he  remains  in  his  own 
city,  resides  there  merely  as  it  is  his  home, 
and  not  on  account  of  the  Mozaribat  in 
particular:  but  upon  his  travelling  he  be- 
comes confined  on  behalf  of  the  Mozaribat, 
and  is  therefore  entitled  to  subsistence  out 
of   the    Mozaribat  stock. — It  is  otherwise 
with   an   hireling,  who  is  not  entitled  to 
any  subsistence  although  he  travel,  because 
he  is  already  entitled  to  a  compensation, 
namely,  his  wages,  which  are  certain,  and 
for  which,  if  ho  were  subsisted  out  of  the 
stock  entrusted  to  his  management,  there 
would  be  no  absolute  necessity : — whereas  a 
mana^r,  on  the  contrary,  is  not  entitled  to 
anything  but  his  share  of  the  profit;  but 
profit  is  uncertain  (in  other  words,  it  is 
possible  that  a  profit  may  be  gained ;  and  it 
IS  also  possible  that  no  profit  may  be  ffained) ; 
if,  therefore,  the  manager  were  obliged  to 
furnish  his  own  maintenance,  he  might  be 
a  loser. — It  is  otherwise,  also,  in  a  case  of 
invalid  Mozaribat,  because  the  manager,  in 
such  a  case,  is  entitled  to  wages :  and  it  is 
likewise  different  from  a  case  of  Bazat,  since 
a  person  who  undertakes  tiie  management  of 
a  Bazat  gives  his  labour  gratuitonsiy,  and  is 
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therefore  not  entitled  to  a  subsistence. — It 
is  to  be  observed  that  if,  on  the  manager's 
return  into  his  own  city,  there  remain  any 
victuals  or  clothinp  in  his  hands,  he  muht 
return  them  into  the  Mozaribat  stock,  since 
his  right  to  those  articles  no  longer  remains, 
biciu>e  of  his  return  into  his  own  city. 

To  a  distance  beyond  a  day  s  journey  from 
the  usual  place  of  his  abode. — IF  a  manager 
go  forth  from  his  place  of  residence  to  a 
distance  short  of  what  constitutes  a  journey, 
his    maintenance  docs    not    fall   upon    the 
stock ;    for,  where  he  goes  only  to  such  a 
distance  as  that,  if  he  set  off  in  the  morning, 
ho  may  by  the  evening  return  and^  pass  the 
night  at  home  with  his  family,  he  is  as  any 
other  merchant  of  the  place.— If,  however, 
he  go  to  such  a  distance  as  not  to  be  able  to 
return  home  the  same  evening,  his  mainten- 
ance is  due  from  the  stock,  since  he  is  absent 
upon  the  hu-^iness  of  the  Mozaribat. — Xifka, 
or  subsistence,  signifies  such  things  as  are 
expirndfd  in  the  supply  of  our  daily  wants, 
such    as    meat,  drink,   and  clothing;    and 
among  these  things,  also,  is  the  hire  of  a 
washerman,   and   other  servants,    and    the 
muiutenance  of  a  quadruped  for  riding ;  and 
oil  for  anointing,  where  that  is  commonly 
used,  as  in  Mecca.— It  behoves  the  manager 
not  to  expend  any  of  those  articles  of  subsis- 
tence in  a  degree  beyond  what  is  customary ; 
insomuch  that,  if  he  exceed  in  his  expenses 
what  is  customary  among  merchants,  he  is 
responsible  for  the  excess.    Medicine  used 
by  a  manager,  however,  must  be  furnished 
at  his  own   cost,   according  to    the   Zahir 
Uawayet.     It  is  recorded  from  Ilaneefa,  that 
medicine    is    included  in  the    subsistence; 
because  this  is  taken  for   the  preservation 
of  health;  and  as  it  is  impossible  that  he 
should  engage  in  commercml   transactions 
unless  he  be  in  health,  it  consequently  par- 
takes of   the    nature  of   subsistence. — The 
reason  for  what  is  said  in  the  Zahir  Rawayet 
upon  this  point  is,  that  the  necessity  of  sub- 
sist^^ncc  is  known  and  certain.    Medicine,  on 
the  contrary,  is  necessary  only  in  case  of 
superveuient  sickness ;  and  as  sickness  some- 
times  occurs,  and  sometimes  does  not  occur, 
it  follows  that  medicine  is  no  part  of  main- 
tenance;  and  hence  it  is  that,  although  a 
wife's  maintenance  must  be  furnished  by  her 
husband,  yet  she  finds  herself  in  medicine 
at  her  own  expense. 

And  it  is  defrayed  out  of  the  j^roflt,  not 
out  of  the  «<ocJt.— WnEN  a  profit  is  gained, 
the  proprietor  first  takes  the  whole  capital 
stock,  and  then  the  remainder  is  divided 
i)etwecn  both  the  parties  according  to  stipu- 
lation: the  subsistence  of  the  manager, 
therefore,  is  taken  from  the  profit,  and  not 
from  the  capital,  although  the  manager 
should  have  expended  out  of  the  capital  for 
his  subsistence. 

All  expenses  incident  to  the  sale  of  stock 
mustbe  defrayed  out  of  that,— If  the  manager 
sell  goods  and  effects  in  the  way  of  traffic,  he 
must  charge  the  expense  attending  these 
goods  and  effects  (such  as  porterage   and 


brokerage)  to  the  aoeount  of  the  capital 
stock :— but  he  is  not  to  charge  the  capital 
with  what  he  expends  ux>oii  himself  for  sub- 
sistence ;  for  this  reason,  that  it  is  the  cus- 
tom of  merchants  to  charge  the  former  to  the 
account  of  their  capital,  out  not  the  latter; 
and  also,  because  the  former  enhances  Uk 
value  of  the  goods,  but  not  the  latter. 

All  expenses  ufxm  articles  purchased  wkitk 
do  not  substantially  add  to  the  article^  art 
voluntary  on  the  part  of  the  manoffer.—lii 
manager  have  in  his  hands  one  thonaad 
dirms,  and  lay  them  all  out  in  the  purchase 
of  cloth,  and  expend  one  hundred  dirms  of 
his  own  property  in  bleaching  and  porterage, 
and  the  proprietor  of  the  stock  had  desind 
him  to  act  according  to  his  own  discretion, 
—in  this  case  the  manager  is  accounted  tj 
have  acted  Yoluntarily,  because  as  he  hathj 
subjects  the  proprietor  of  the  stock  to  a  debt, 
it  follows  that  tne  proprietor's  instraction  i-j 
him  to  act  according  to  his  own  disereticD. 
does  not  include  a  transaction  of  this  nator^. 
as  was  formerly  explained. — If,  on  the  othtr 
hand,  the  manager,  in  the  case  in  question, 
expend  one  hundred  dirms  of  his  own  io 
dying  the  cloth  red,  he  is  a  partner  in  the 
excess  occasioned  by  the  dying,  because  the 
colour  is  a  substantial  property  ezistin;  iff 
the  cloth  :  hence,  when  the  cloth  is  sold,  tht 
manager  receives  his  share  in  respect  to  the 
colour ;  and  also  his  proportion  of  the  doth, 
as   undyed,  according   to  the   oontraet  of 
Mozaribat :  contrarv  to  the  case  of  bleaduag 
and  porterage,  as  that  does  not  oocasioa  any 
additional  substantial  property  to  exist  in 
the  cloth  ; — whence  it  is  that  if  any  osurpe: 
bleach  cloth  which  he  has  seized,  withuut 
the  consent  of  the  owner,  and  the  Tilue  V 
enhanced  by  the  bleaching,  yet  the  prdprieiM: 
is  at  liberty  to  take  back  the  clotn  withon' 
making  him  any  compensation ; — whereas,  if 
the  usurper  dye  the  cloth  red  or  yellow,  tl." 
owner  is  not  at  liberty  to  take  it  back  with- 
out making  a  compensation,  but  has  it  at  hi^ 
option  either  to  take  the  cloth,  allowing  the 
usurper  the  difference  occasioned  in  the  tsIv 
by  dying, — or  to  take  an  indemnification  for 
the  value  of  the  cloth  as  it  stood  at  the  time 
of  dying,  and  suffer  it  to  remain  wi^  the 
usurper.    It  is  to  be  observed  that,  on  the 
manager  becoming  a  partner  in  the  doth  ic 
consequence  of  the  dying,  he  is  not  retpon- 
sible  for  any  thing,  because  the  proprietor) 
direction  to  him,  "  to  act  accoraing  to  hi^ 
own  discretion,"  comprehends  a  liberty  t3 
the  manager  to  mix  his  own  property  wi:h 
the  Mozaribat  stock;  as  was    before  men* 
tioned. 

Section. 

Case  of  loss  of  the  st<ick  after  a  profit  Aarin? 
been  acquired  and  a  debt  incurred  upon  it.- 
If  a  manager,  having  one  Uiousand  dirms  iii 
his  hands,  under  an  agreement  of  half  the 
profit,  purchase  linen  (for  instance)  to  the 
amount  of  one  thousand  dirms,  and  sell  the 
same  for  two  thousand  dirms,  and  again  pur- 
chase a  slave  for  two  Uioosand, — and  shouU 
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not  pay  the  price  of  either  article  (that  . 
the  cluth,  or  of  the  alave),  until  luch  time  a& 
these  two  thousand  dirms  perish  in  his  hands 
in  this  case  the  proprietor  of  the  stook  mua 
make  satisfactioii  to  the  amount  of  fifteen 
hundred  dinns,  and  the  manager  to  .  . 
unount  of  five  hundred ;  and  one  fourth  of 
the  slave  apperloina  to  the  manager,  and 
tiiree  fourths  to  the  Mozarihat  stock,— The 
compiler  of  the  Hedaya  remarks  that  what ' 
here  said  is  the  necessary  result  of  the  cas«  . 
for  the  whole  of  the  price  is  incumbent  upon 
the  manager  {lince  he  is  the  coatraoting party 
in  the  purchase) ;  but  yet  he  is  entitled  to 
oall  npoQ  the  proprietor  uf  the  stock  for 
fifteen  hundreddiriDs;  the  proprietor,  there- 
fore, is  resDonsible  for  fifteen  hundred  {at 
the  end  of  tue  transaction,  not  at  the  begin- 
ning of  it),  for  this  reason,  that  when  the 
Mozaribat  stock*  was  oouTerted  into  cash,  a 
profit  appeared  upon  it,  of  which  five  hun- 
dred dirms  go  to  the  manager :  consequently, 
upon  his  purchasing-  the  slave  for  two  thou- 
■and,  hs  purchases  one  fourth  of  the  slave 
on  his  own  account,  and  three  fourths  on 
account  of  the  Mozaribat  (according  to  the 
division  of  the  two  thousand) ;  and  upon  the 
two  thousand  perishing,  the  price  of  the  slave 
ia  due  from  him,  as  it  is  he  who  made  the 
bargain  for  him  ;  but  he  is  entitled  to  call 
upon  the  proprietor  for  three  fourths  of  the 
price,  because  he  acta  aa  his  agent  iu  the 
purchase  thereof.  The  manager's  share, 
-which  is  one  fourth,  is  detached  from  the 
Mozaribat  stock,  for  that  is  scoured  (that  is 
to  say,  it  is  incumbent  upon  the  manager  to 
Kive  one  fourth  of  the  price  to  the  sellers 
[of  the  slave  and  cloth]  after  the  destrucljon 
of  the  stock) ;  but  the  Mozaribat  stock  is  a 
trust ;  and  a  property  secured  is  inconsistent 
with  a  property  in  trust:  it  ia  therefore  in- 
dispensable that  the  manager's  share  be  so 
detached  ;— snd  three  fouiths  of  the  slave 
continue  in  the  Mozaribat  stock,  for  in  that 
there  is  nothing  inconsistent  with  Mozaribat; 
— consequently  the  capital  then  becomes  two 
thousand  tive  huodred,  because  the  proprie- 
tor of  the  stock  has  given  to  the  manager,  in 
the  first  instance,  one  thousand  dirms,  and 
fifteen  hundred  in  the  second  instance. — The 
slave,  however,  cannot  be  sold,  so  as  to  make 
any  profit  of  him,  for  less  than  two  thousand, 
because  he  has  been  bought  for  two  thousand, 
—With  respect  to  what  ia  above  said,  that 
"  the  fourth  of  the  slave  is  detached,  and 
the  other  three  fourths  continue  in  the  Moza- 
ribat 8t«ck,''— the  use  of  this  appears  where 
the  manager  sells  the  stave  (suppose)  for  four 
thousand  dirms,— for  in  this  case  the  capital, 
which  ia  two  thousand  five  hundred  dirms, 
must  be  deducted  from  that  proportion  which 
appertains  to  the  Mozaribat,  wnich  is  three 
thousand  dirms,- and  conscquentlv  a  profit 
of  live  hundred  remains  to  be  shared  between 
the  parties. 

Caiti  of  taU    by  Iht   employer  to   the 


*  Namely,  the  linen. 
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manager.  —  Ip  the  mananr  ho  possessed 
of  one  thousand  dirms,  and  the  proprietor 
of  the  Etoek  purchase  a  slave  for  hve  hun- 
dred dirms,  and  sell  him  to  the  manager 
in  ntum  fi.r  the  capital  stock  (namely, 
one  thousand  dirms),  he  [the  manager]  is 
considered  as  si'lling  him  [the  slave]  bv  a 
Morabihut  sale,  an  the  rate  of  five  hundred 
dirms;*  for  such  sale  is  lawful,  because  of 
the  difierence  of  views  in  it,— since  the  view 
of  thu  proprietor  of  the  stock  is  to  obtain  onu 
thousand  dirms,  at  the  same  time  securing 
the  cuntinuanL'e  ol'  the  Mozaribat  contract; 
id  the  viewof  the  manager  is  to  obtain  pos- 
— ssion  of  the  slave.— The  sale,  therefore,  is 
lawful,  that  Ihc  tnds  of  both  parties  may  be 
answered,  although  it  be  a  sale  of  property 
■"  'onging  to  thepartyforpropertybelonging 
the  partv.— There  is,  however,  in  this 
sale,  a  scmblanct'  of  illegality ;  sinco  thu 
slave  docs  not,  in  fact,  pass  out  of  the  pro- 
perty of  thu  proprietor  of  the  stock  ;  and  a 
aemblanee  ia  conuLCted  with  a  reality  in  any 
atter  concerning  which  caution  is  requisite. 
Now  ciiiitiuu  is  requisite  in  a  Morabihat 
te,  since  the  points  on  which  it  turns  are 
□lidenoe,  uiid  a  caution  against  the  sem- 
blanoG  uf  deti-it :  and  accordiuglv,  in  the 
Morabihat  sale,  ren^ord  is  had  to  tne  lowest 
price,  wliii'h  is  tirthundred  dirms. 

Or  by  the  iiiuiiager  to  the  etnployer. — 
'  a  mo-nagcr,  tiuisessed  of  stock  to  the 
aount  of  one  thuusand  dirms,  purchase  a 
—ive  for  those  thousand,  and  sell  him  to  hi» 
employer  for  twelve  hundred,  he  is  con- 
sidered 03  selling  him,  by  a  Morabihat  tale, 
for  eleven  hondfE^d,  since  the  contract  iu 
question  is  conaidi-red,  with  respect  to  one 
halt  of  the  prolit  (which  is  the  proprietor's 
share)  as  non-c.\istent :— as  was  formerly 
eipiained  in  Irenting  of  Morabihat  sales. 

Cuse  of  a  shiti  purchaeed  by  the  manager, 
anil  icho  U  afleiiciirdi  guilty  uf  hiimicide. — 
If  n  manager  he  rossessed  of  one  thonsand 
dirmB,undeTacoD(lLtiouof  half  the  protit,  and 
with  these  thou.snail  purchase  a  slave  vuluedat 
two  thousand,  ai^d  :he  slave  accidentally  slay 
a  person,  three  fourths  of  the  atonement  rest 
upon  the  proprietor  of  the  Gtcok,  and  one  fourth 
upon  the  manager; — because,  as  the  atone- 
ment is  an  expense  attendant  upon  the  right 
operty,  the  proportions  of  it  are,  conse- 
tiy,  accordingtothepTOportionsof  right 
operty.     Now  the  property  is  here  held 

een  the  parlies  in  four  lots,   three  of 

which  appertain  to  the  proprietor,  of  the 
stock,  and  one  Iu  the  manager  ;  because,  upon 
the  capital  being  i-esolved  inte  one  specific 
article,  the  prolit  (namely,  one  thousand 
dirms)  btcomis  evident ;  and  that  is  between 
the  two  iu  equal  .shares ;  and  one  thousand 
(thcoriginali'apitui)  appertains  to  the  proprie- 
tor of  the  stock,  a»  the  value  of  the  slave  is 
two  thousand.  I'pon  each  party  paving  his 
proportion  of  the  atonement,  the  slave  be- 
comes excluded  frum  the  Mozaribat  stock : — 


the  muiULKer'B  tbare  in  Mm ;  becaoM,  in  the .  no  agent  Mmmiuioned  to  ptmliue  a.  ipedfic 
pTMcnt  instancp,  his  responsibility  with  re-' blftve  foi one thonnndcpedficdirmi, — when 
ect  to  thai  eharc  operates  iii>on  him,  and   the  oonstitnent  deliver*    the   prioe  ta  th« 


deposit  4igeQt  befora  the  puTchue,  nnd  they  ■ 
dcpusit,    la  his  h&nda  ftfter  the  pnrohue ;  for  in  thii 
'    ase  the  agent  etnnot  tftke  the  price  frum  hii 


bencc  thnt  shiiru  is  no  Ion  (tor 

with  him;  and  Moiaribit  stock ^ 

at  was  formtrly  explained : — nnd  the  pro- 
priotor's  ehure,  DetauBe.  upon  the  maKistrate  i-onstituent 
aecri'i:ing  tho  atoni'inent  to  bo  divided  be-  lile  tn  emmii 
tweun  both,  the  sluvi;  also  brcomos  divided 
between  them ;  and  a  contract  of  Mozaribat  tuent :  for  agency  is  not  r«pngiuuit  to  it- 
is  dissolved  by  a  participation  in  tho  stock,  ^^ponsibility,  but  it  rather  inTolredwitli  it  i— 
— It  is  otherwise  in  the  case  exemplified  ^  where,  for  instanoe,  an  luarpeT  i*  tim- 
in  the  besinninfir  of  tliis  section  (where  two  laissioaed  by  the  proprietor  to  aell  tlw  thiai; 
thounand  dirms  perish  in  the  manager's  ]ic  has  usurped.— It  is  to  be  obaerred  thai, 
hands),  fur  there  the  three  fourths  which  in  the  case  of  ageaoy,  aa  here  adduced,  th' 
form  the  share  of  tlio  proprietor  of  the  stock  igent  reverts  to  his  constituent  only  onee.— 
do  nut  bi'Coroo  excluded  from  the  Jloznribat  If,  however,  the  agent  w^re  first  to  make  the 
contract.— Th«  difierence  between  that  ease  purchase,  and  then  to  reeeive  the  priw  frooi 
and  the  case  now  under  consideration,  exists  iiis  constituent,  he  cannot  afterwards  Tcvnt 
in  thrve  shapes.  1.  In  the  former  cose  the  to  him  atoll;  becaaie,  aa  the  agent  bMOBH 
resjionsibility  of  traffic  onlj  is  incumbent;  i  endowed  with  aright  to  call  upon  his  coatti- 
antl  ri'sponsibilil;  of  traffic  is  not  repuguont  taent  on  the  instant  of  the  purchase,  it  fol- 
io Jlozaribttt,  siiiec  Mozaribat  itself  is  a  lows  that  his  seisin  of  the  price,  after  tlu: 
branch  of  traffic  ;— whereas,  in  tho  cose  in  ivas  due,  is  a  complete  receipt  on.  hi*  part:— 
question,  responsibility  for  offi'ncc  is  iucum-  lie  is  therefore  considered  as  having  dnl; 
bent ;  and  rc|^>onsil>ility  for  oficncc  is  not  a  received  the  price,  in  virtue  of  bis  sriiin  of 
branch  of  troffic— II.  In  the  former  ease  tht-  it  after  the  purchase : — on  the  oontrary,  whsl 
whole  price  U  incumbent  upon  the  manager,  the  constituent  makes  over  to  the  i^t 
although  he  have  a  right  to  revert  upon  th<  before  the  purchase  is  merely  b  depMt  u 
proprietor  of  the  stock  ; — in  thit  instance,  his  hands  ;  and  after  the  pnrohase  it  still 
therefore,  there  in  no  necessity  for  division.-^  remains  a  deposit  with  faim,  aince,  in  tM( 
111.  The  slave,  in  the  instinee  of  offence,  inatanee,  no  cause  of  reaponsibility  appears 
escapes,  as  it  were,  from  the  iiropcrty  of  both  even  after  the  purchase. — The  agent,  there- 
parlies,  in  consequence  of  his  oSence,  and  fore,  in  this  case,  is  not  OonriderFd  aa  haviaf 
their  paying  an  atonement  for  him,  is,  as  it  duty  received  the  price;  and  conaeqnratly. 
were,  a  purcaasc  of  him  do  novo.— He,  there-  upon  that  being  lost  in  his  hands,  Da  mn 
fore,  no  longer  appertains  to  the  Mozaribat  jtake  it  again  from  the  purchnaet: — but  it, 
stuck,  but  is  held  between  the  parties  in  four  |  again,  it  be  lost  in  his  bands,  he  cmnol 
lots,  performing  service  to  the  manager  ont    i      '  .     ..      .■     ..  ..   . 

duj,  nnd  to  the  stock  proprietor  three  days,    i 
allernately — contrary  to  the  furmcr  case. 

The  managcT  bargaining  for  aa  article, 
and  then  losing  the  »fiick,  matt  hare  reciiurit: 
hi  hi*  employer  for  another  itock,  to  enabk 
him  to  fulfil  kit  engagement— Ip  a  manager 
be  possessed  of  a  thousand  dirms,  and  there- 
with purchase  a  slave,  but  neglect  payinn 
the  price  to  the  seller,  and  the  thousand 
dirms  perish  in  his  hands,  the  proprietor  ol' 
the  stock  must,  in  this  case,  mate  over  an- 
other thousand  to  the  manager,  and  the  Mo- 
zaribat stock  is  then  two  thousand  dirms. -p 
'J'he  reason  of  this  is,  that  as  the  stock  is 
nierely  a  deposit  with  the  manager,  he  there- 
fore cannot  bo  considered  as  having  duly  — 


ci  plained. 


leofhis 
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of  the  manager  it  to  be  credited. — Iv  the 
manager  have  two  thousand  dirma  in  hii 
hands,  and  say  to  the  stock-proprietor,  "you 


[of  tht-  entrusted  me  with  o 


areeeiptin virtui-   thousand  has   accrued  i 


,.  t  established  unless  it  in  vol  vi.'    proprietor  reply,  "  I  entrusted  yon  with  two 

responsibility.- Kow,  os  a  due  receipt  of  thr     ' '  ■  •■     -  ■  ■  -   •  ■ 

price,  by  the  manager,  is  not  established,  i 
follows  that  he  is  entitled,  even  repeatedly. 
to  tako  the  prico  from  the  block  proprietof, 


be  credited. — Haneefa  was  at  lirst  of 
_  m  that  the  assertion  of  the  proprietor 
lid  be  regarded :  and  such  is  the  doctrine 


that  into  say, if  he  take  the  price  from  tht:  of  Ziffer;— because  the  manager  here  appears 
proprietor,  aod  it  be  again  Lost  in  his  hand,  as  a  plaintiff,  claiming  a  partnership  in  the 
ne  may  again  take  the  price  from  him ;  and  protit,^and  the  proprietor  aa  a  defendant, 
BO  on,  repeatedly,  until  the  seller's  demand  denying  his  claim;  and  the  assertion  of  the 
be  satiafied  ; — and  the  whole  of  what  the  defendant  is  to  be  credited. — Haneefa,  how- 
proprietor  thus  makes  over  to  the  manager  ever,  afterwards  retracted  this  opinion,  and 
becomes  stook.^t  ia  otherwise  in  the  cose  of  admitted  that  tho  aisertion  of  ti^  manager 
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most  be  credited ;  because  the  dispute  here 
turns  upon  the  amount  received ;  and  oon- 
ceminff  that  the  assertion  of  the  receiver 
must  be  credited,  whether  he  be  merely  a 
trustee,  or  otherwise,  since  he  best  knows 
what  he  has  received. 

But  in  disputes  concerning  the  proportions 
of  proftt,  tnat  of  the  proprietor. — If  the 
parties  dispute,  not  only  concerning  the 
amount  of  the  stock,  but  also  concerning 
the  proportion  of  the  profit, — ^the  manager 
affirming  it  to  be  between  them  in  equal 
shares,  and  the  proprietor  asserting  it  to  be 
in  three  lots,  two  for  himself  and  one  for  the 
manager,  the  assertion  of  the  proprietor  is 
to  be  credited;  because  the  manager  here 
claims  profit  in  virtue  of  a  condition,  which 
condition  operates  to  the  prejudice  of  the 
proprietor ;  his  assertion,  therefore,  is  to  be 
credited. — But'  if  either  of  the  two  produce 
evidence,  his  declaration  must  be  admitted, 
as  evidence  is  positive  proof. 

As  also  in  disputes  concerning  the  nature 
of  the  agreement  under  which  the  stock  was 
entrusted  to  the  manager,-— Iv  a  person, 
having  one  thousand  dirms  in  his  hand,  say, 
*'  such  a  person  entrusted  me  with  these  m 
the  way  of  Mozaribat,  under  a  condition  of 
half  the  profit," — and  the  person  alluded  to 
say,  '*  I  gave  him  the  one  thousand  dirms  as 
Bazat,''  the  declaration  of  the  proprietor  is 
to  be  credited ;  because  the  manager  is  plain- 
tiff in  this  instance,  since  he  either  claims 
from  the  proprietor  a  recompense  for  his 
service,  or  alleges  a  condition  to  his  pre- 
judice, or  a  partnership  in  the  profit, — all  of 
which  the  proprietor  denies. 

If  a  person,  having  in  his  hands  one  thou- 
sand dirms,  the  property  of  another,  assert 
that  *'  those  thousand  had  been  lent  to  him 
by  that  other,"  and  the  other  assert  that 
'*  he  entrusted  him  with  them  in  the  manner 
of  Bazat,  deposit,  or  Mozaribat,"  the  asser- 
tion of  the  proprietor  is  to  be  credited  on  the 
one  hand,  or  evidence  adduced  by  the  person 
in  question  on  the  other;— because  he  asserts 
his  having  obtained  possession  of  the  sum 
in  dispute,  by  a  loan ;  which  the  proprietor 
denies. 

If  the  proprietor  assert  a  restriction,  the 
denial  of  the  manager  is  credited. — If  the 
proprieter  of  the  stock  advance  an  allega- 
tion, against  the  manager,  of  restriction  to 
one  m^e  of  traffic,  affirming,  for  instance, 
that  "  he  had  directed  him  to  trade  in  cloth, 
and  in  no  other  article," — ^the  assertion  of 
the  manag^er,  upon  oath,  must  be  credited, — 
for,  as  universality  is  the  original  thing  in 
a  contract  of  Mozaribat,  and  restriction  can- 
not be  imposed  in  it  but  by  particular  stipu- 
lation, it  follows  that  the  assertion  of  the 
party  who  rests  upon  the  original  thing 
must  be  credited.  It  is  otherwise  in  agency, 
for  in  that  restriction  is  the  original  thiog^. 

But  if  each  allege  a  different  restriction, 
the  allegation  of  the  proprietor  is  credited,^ 
If  the  proprietor  allege  a  restriction  to  one 
particular  mode  of  traffic,  and  the  manager 
allege  a  restriction  to  another  p«rticiilar 


mode,  the  assertion  of  the  proprietor  must 
be  credited;  for  here  both  parties  agree  in 
the  contract  being  restricted,  and  the  pro- 
prietor's admission,  in  this  particular,  is 
pleaded  against  him. — His  assertion,  there- 
fore, is  to  be  credited  on  the  one  hand ;  or 
evidence  adduced  by  the  manager,  on  the 
other; — for  the  manager  stands  in  need  of 
evidence  to  disprove  ms  responsibility ;  but 
the  proprietor  does  not  stand  in  need  of 
evidence. 

In  disputes  concerning  restriction  to  time, 
the  evidence  which  proves  the  latest  date  ^  is 
preferred. — If  the  proprietor  allege  a  restric- 
tion in  point  of  time,  and  produce  evidence 
thereto,  and  the  manager  allege  a  restriction 
to  another  time,  and  produce  evidence  there- 
to,— the  proprietor,  on  his  part,  asserting 
that  "  he  entrusted  him  [the  manager]  with 
one  thousand  dirms,  in  the  manner  of  Moza- 
ribat, for  the  purpose  of  purchasing  wheat 
in  the  month  of  Ilamzan  (producing  evi- 
dence in  support  of  his  allegation), — and  the 
manager,  that  "he  [the  proprietor]  gave 
him  one  thousand  dirms  for  the  purpose  of 
purchasing  wheat  in  the  month  of  Shawal " 
(producing  evidence  in  support  of  his  allega- 
tion),— the  evidence  which  tends  to  prove 
the  latest  date  must  be  preferred;  because 
the  condition  last  stipulated  annuls  the  con- 
dition first  stipulatea. 


BOOK  XXVIII. 

of  WIDDA,   OB  DEPOSITS. 

Definition  of  the  terms  used  in  dej^osit, — 
WiDBA,  in  the  langnage  of  the  law,  signifies 
a  person  empowering  another  to  keep  his 
property. — ^The  proprietor  of  the  thing  is 
styled  Modee,  or  the  depositor ; — the  person 
so  empowered,  the  Moda,  or  trustee; — and 
the  propertv  so  left  with  another,  for  the 
purpose  of  keeping  it.  is  styled  Widdeeyat. 
because  Widda  literally  means  to  leave,  and 
the  thing  in  question  is  left  with  the  Moda 
or  trustee. 

A  trustee  is  not  responsible  for  a  deposit 
unless  he  transgress  with  respect  to  it. — A 
DEPOSIT  remains  in  the  hands  of  the  person 
who  receives  charge  of  it,  as  a  trust,— that  is 
to  say,  he  is  not  answerable  for  it.  If,  there- 
fore, a  deposit  be  lost  or  destroyed  in  the 
trustee's  hands,  without  any  transgression 
on  his  part,  he  is  not  in  that  case  responsible 
for  it;  because  the  prophet  has  said,  "an 
honest  trustee  is  not  responsible ;"— and  also, 
because  there  is  a  necessity,  amount  man- 
kind, for  deposits ;  and  this  necessity  could 
not  be  answered  in  case  of  making  trustees 
responsible,  as  no  one  would  then  accept  the 
trust. 

He  may  keep  it  himself  or  commit  the  care 
of  it  to  any  of  his  family. — A  tbustes  majr 
either  keep  tne  deposit  himself,  or  commit  it 
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fur  that  purpose  to  some  one  of  his  family, 
such  as  his  wife,  his  son,  his  mother,  or  his 
father ;  because  it  is  evident  that  a  trustee 
dues  not  enura^^e  to  keep  the  property  of 
another  with  more  eare  than  lie  does  his 
own ;  and  he  sometimes  keeps  his  own  him- 
self, and  sometimes  commits  it  to  one  of  his 
family.  Besides,  there  exists  an  absolute 
necessity  for  committinji:  the  trust  to  his 
family',  since  it  is  neither  possible  for  him  to 
remain  always  in  the  house,  nor,  when  he 
goi-s  out,  to  carry  the  deposit  with  him. — For 
all  those  reasons,  therefore,  the  consent  of 
the  proprietor  is  understood  to  extend  to  the  j 
trustee^s  committing  the  deposit  to  the  care 
of  his  family. 

But  if  he  give  charge  of  it  to  a  stranger 
he  becovies  responsible. — bUT  if  the  trustee 
should  commit  the  deposit  to  the  chaise  of 
any  other  than  a  member  of  his  family  (as  if 
he  were  either  to  hiru  some  person  out  of  his 
family,  for  the  purpose  of  keeping  it, — or 
to  give  it  in  deposit  to  some  one  out  of  his 
family),  he  is  then  responsible,  in  as  much 
as  there  is  a  difference  between  the  care  of 
different  people,  and  it  was  his  own  care,  and 
not  that  of  another,  to  which  the  proprietor 
assented.  Besides,  a  thing  does  not  inyolyo 
its  similar;  and  hence  a  trustee  is  not  em- 
powered to  constitute  another  the  trustee  of 
the  same  thing ;  in  the  same  manner  as  an 
agent  is  not  permitted  to  constitute  another 
agent.  (Bv  the  term  family,  in  tliis  place, 
is  to  be  understood  all  such  as  live  witn  the 
trustee,  or  whose  maintenance  is  incumbent 
upon  him,  or  his  upon  them,  as  a  wife  or 
adult  son.) 

And  so  also,  if  he  lodge  it  in  a  place  of 
custody  belonging  to  another, — If  a  trustee 
lodge  the  deposit  in  a  place  of  custody* 
belonging  to  another,  he  becomes  respon- 
sible for  it ;  because  the  lodging  it  in 
another's  place  of  custody  is,  in  effect,  depo- 
siting it  with  that  other. — It  is  otherwise, 
however,  if  he  hire  the  said  place;  for  in 
that  instance  his  lodging  it  there  is  con- 
sidered in  the  same  hght  with  his  keening 
it  himself,  and  therefore  does  not  inauce 
responsibility. 

He  is  not  made  responsible  by  'putting  it 
out  of  his  own  possession  with  a  view  to  the 
immediate  preservation  of  it. — If  the  house 
of  a  trustee  take  tire,  and  ho  deliver  the 
deposit  to  his  neighbour, — or  if,  being  in  a 
boat  on  the  point  of  sinking,  he  throw  the 
deposit  into  another  boat, — and  it  in  either 
case  be  lost,  he  is  not  responsible,  since  he 
acted  only  for  the  preservation  of  it,  and 
oonsec^uently  according  to  the  consent  of  the 
proprietor.  But  the  assertion  of  the  trustee, 
in  such  cases,  is  not  to  be  credited  unless 
supported  by  witnesses,  since,  upon  the 
establishment  of  a  cause  of  responsibility, 
he  pleads  the  existence  of  a  necessity,  whiuh 


*  Arab.    Makan   Mohirrez ;    meaning 
chest,  or  other  place  of  security.    (See  Hirz 


a 


invalidates  the  responsibility,  and  the  case  is 
therefore  the  same  as  if  he  were  to  plead  that 
the  proprietor  had  empowered  him  to  consign 
the  deposit  to  another. 

Jle  becomes  responsible  on  neglecting  to 
deliver  it  on  demand. — If  the  proptietur  of 
the  deposit  demand  it  ft'om  the  trustee,  and 
he  neglect  delivering  it  to  him,  being  at 
the  same^  time  capable  of  such  delivery,  he 
becomes  in  that  case  responsible  for  it,  ainoe 
his  neglecting  or  refusing  to  deliver  it,  under 
a  capacity  to  do  so,  is  a  tran8STes8ion.--The 
ground  of  this  is,  that  the  aemand  of  the 
proprietor  clearly  indicates  his  dissent  from 
the  trustee's  retaining  possession  any  longer, 
and  is  therefore  a  dismission  of  him  from  tiic 
trust.— Hence  the  trustee  is  responsible,  U- 
cause  of  his  retaining  possession  after  such 
dissent. 

ff  he  mix  it  inseparably  with  hi$  own  pro- 
perty,  he  must  make  the  proprietor  a  com- 
pensation.— If  the  trustee  mix  the  deposit 
with  his  o^ini  property,  in  such  a  manner 
that  a  separation  becomes  difficult,  he  muti 
in  that  case  make  an  adequate  compensation, 
and  the  proprietor  (according  to  Haneefa) 
has  not  the  option  of  sharing  uie  mixed  pro- 
perty, whether  the  mixture  be  of  a  homo- 
geneous nature  (such  as  milk  with  milk, 
wheat  with  wheat,  or  white  dirms  with  whit« 
dirms),  or  of  a  heterogeneous  nature  (such  as 
oil  of  sesame  with  oil  of  oUyes,  or  wheat  with 
barley).  The  two  disciples  allege  that  where 
the  mixture  is  of  homogfeneous  articles  not 
of  a  liquid  nature  (such  as  white  dirms  with 
white  dirms,  or  wheat  with  wheat),  the  pn)- 
prietor  of  the  deposit  has  the  option  either 
of  becoming  a  sharer  with  the  trustee,  or  oi 
taking  a  compensation  for  the  value ;  becaose 
although  it  be  impossible,  in  such  a  case,  for 
the  proprietor  to  receive  his  right  with 
respect  to  appearance,  still  it  is  possible  for 
hiua  to  receive  it  with  respect  to  reality  (that 
is,  in  effect),  by  making  a  diWsion,  since,  in 
all  articles  of  weight,  or  measurement  of 
capacity,  a  delivery  by  division  is  equi- 
valent to  a  delivery  of  the  actual  article, 
according  to  all  authorities. — Such,  there- 
fore, being  the  case,  it  appears  that  mixture, 
in  the  instance  in  question,  is  a  destructiun 
in  one  respect,  but  not  a  destruction  in 
another  respect ;  and  consequently,  that  the 
proprietor  of  the  article  placed  in  deposit  has 
the  option  either  of  taking  a  compensation 
on  the  principle  of  the  mixture  being  a 
destruction,  or  of  becoming  a  sharer  (if  he 
please)  on  the  principle  of  its  not  being  a 
destruction. — The  argument  oi  Haneefa  is 
that  mixture  is  in  every  respect  a  destruc- 
tion, because  of  its  being  an  action  which 
occasions  an  impossibility  of  returning  the 
thing  to  the  proprietor  in  its  original  sub- 
stance.— In  regard  to  what  the  two  disciples 
advance,  that  **it  is  possible  for  the  pro- 
prietor to  receive  his  right  with  respect 
to  realitv,  by  means  of  a  division,"  it  is 
answered  that  the  proprietor  cannot  attain 
his  actual  ri^ht  dv  means  of  division. 
Besides,    division     has     been     instituted 


Booi  XXVIII.]                                   DEPOSITS.  473 

from     neceutty,     merely    as     a     mode    of  — They  therefore   become   partnen  in   the 

advantage  in   caaea  of   partnership.     Bivi-  whole,  accordiDf;  to  all  our  doctors. 

eiun.  iherrfore,  is  merely  aa  effect  of  purt-  If  the  truitee  expend  a  part,  and  luppty 

nership,  and  ia  incapalile  of  heinff  a  cause  the  defi^ncy,  by  mixture,  from  hit  otcnpro- 

of   it,    for   othtrwise    the    principal    would  perty,  he  is  responsible  for  the  whole.— It  a 

become  secondary,  and  the  «ecoDaiiry  prin-  truatee  expend  part  of  the  depobit,  and  then 

cipal. — Thereiultof  thiadisag:reement  is  that  produoe  a  similar  to  what  he  had  expended, 

if  the  proprietor  should  exempt  the  trus-  and  mix  it  nilh  the  remaining  part,  id  SDoh 

tee,  where  he  makes  the  mixture,  hj  Baying-  a  manner  that  a  separation  ia  difficult,  he  ia, 

to  hiiu  "  I  exempt  you  from  the  compensation  in  that  cose,  reapoDsihle  for  the  whole  of  the 

due  by  you  on  account  of  the  mixture,"  in  deposit  i    because  the  part  expended   ia   a 

that  caee,   accordiDg  to  Hanecfa,  hia  right  debt  due  by  him,  whioh  he  cannot  otherwise 

becomea  entirely  cancelled,  since  (agreeably  diachargetbao  in  the  preaence  of  the  owner. 

to  hia  tenets)  the  proprietor's  risht  ia  limited  — When,  therefore,  he  mixes  his  own  pro- 

to  the  cumpensatioD,  whiih    he    cxprth^ly  perty  with  the  remainder  of  the  deposit,  he 

foregoes;  —  whereoa,   accoiding  to  the  two  m  fact  destroys  thatremainderios  was  before 

diaciples,  the  proprietor's  right  of  option  to  explained. 

a  compensation  ceases  inconsequence  of  such  Jn  eatei  of  trantgreisum  tailh  retpect  to  the 
exemption,  and  resolves  itself  into  a  share  iu  deposit,  the  truitee  ii  reiponeible  (O  long  at 
tljemiied  property;  becauscalthoutth, by  the  'Ab  tramgrenion  continues.  ~  Is  a  tmatee 
exemption,  his  right  of  option  bo  destroyed,  tcanagress  with  respect  to  the  deposit,  by 
•till  Bis  actual  property  is  not  destroyed.—  ouuvtrting  it  to  his  own  use  {as  il,  beinp  a 
It  is  to  be  observed  that  the  mixture  of  one  quadruped,  he  should  ride  upon  it, — or,being 
liquid  with  a  different  lit^uid  (such  as  of  oil  aguwn,  he  should  wear  it, — or,  being- a  slave, 
of^  Sesame  with  oil  of  ohves)  destroj;a  the  lie  ahould  use  hit  services), — or  by  com- 
right  of  the  propriclor  to  a  participation  in  nittlng  it  to  (hi^  csre  of  a  stranger,  and  he 
the  mixed  property,  and  fixes  and  deter-  afterwords  refrain  from  the  use  of  it,  or  re- 
miues  it  to  a  compensation,  according  to  oil  ceive  it  back  from  the  stranger,  his  respoo- 
our  doctors,  as  such  a  mixture  is  a  deatruc-  sibility  thereupon  ceases.  Shafei  maintains 
tion  with  respect  both  to  appearance  and  that  he  does  not  become  exempted  from 
reality,  aioce  a  division  is  in  this  iostance  Te&pon sibility ;  because  the  contract  of  de- 
impracticable,  because  of  the  difference  of  posit  ceases  and  determines  immediately  on 
species.— Of  the  same  class,  according  to  the  the  existence  of  responsibility,  since  respou- 
Kawayet  Saheeh,  are  nil  cases  of  an  admix-  sibility  and  deposit  are  irrecoucileable :— tha 
ture  of  different  articles,  not  liquids,  where  traatee,  therefore,  in  such  case,  cannot  b« 
the  separation  is  difflcnlt,  as  in  the  mixture  exempted  until  he  make  actual  restitution  to 
of  wheat  with  barley.— In  cases  where  the  the  proprietor.  The  argumentof  our  doctois 
separation  requires  a  process,  or  is  attended  is,  that  the  order  of  the  depositor  to  preserve 
with  some  difficulty  (such  as  if  dirms  should  the  property  continued  to  operate,  as  it  was 
be  melted  and  incorporated  with  others),  the  absolute,  and  not  restricted  to  anj  particular 
depositor's  right  to  the  substance  ceases,  and  time  ;  it  being  understood,  in  this  case,  that 
he  is  entitled  to  a  compensation,  according  the  proprietor  had  generally  desired  him  to 
to  Haneefa,  as  before  stated.  Aboo  Yoosai  preserve  the  property,  without  restricting 
holds  that  in  this  case  the  smaller  ia  subordi-  such  desire  to  an;  particular  time. — As, 
nate  to  the  greater  (for,  according  to  his  therefore,  the  order  is  still  in  force,  it  follows 
tenets,  superiority  must  be  regarded),  and  that  the  trustee,  after  abstaining  from  the 
that,  therefore,  the  person  who  possessed  the  transgression,  becomes  again  trustee,  be- 
lorgeat  share  of  the  property  becomes  pro-  cause  the  object  of  the  ooolract  was  preser- 
prietor  of  the  whole,  and  liable  to  compen-  vation. — The  contract,  moreover,  was  sus- 
sat«  to  the  other  for  the  value  of  his  quan-  pended  in  its  effect  merely  from  the  ncees- 
tum.— Mohammed,  on  the  other  hand,  main-  sity  of  establishing  a  breach  of  it:  when, 
tains  that  the  proprietor  of  the  deposit  be-  therefore,  the  breach  is  removed,  the  eon- 
comes  a  participator  with  the  other  m  either  tract  becomes  revived  in  its  effect ;  in  the 
case,  because,  according  to  his  tenets,  species  same  manner  as  where  a  person  hires  another 
cannot  acquire  a  superiority  over  the  same  to  guard  his  property  t^r  a  month,  and  the 
species,  as  has  been  already  explained  iu  person  so  hired  remits  his  guard  for  part  of 
treating  of  fostcraffc.  the  month,  in  which  case  lie  is  entitled  to 
if  the  mixture  be  occasioned  by  accident,  wages  in  proportion  lo  the  number  of  days 
the  proprietor  becomes  a  proportionate  sharer  he  did  watch. — In  answer  to  Shafei's  asser- 
in  the  urhole.—lr  a  di-posit  be  mixed  with  lion,  thai  "the  trustee  cannot  be  exempted 
the  property  of  the  trustee,  not  by  any  act  from  responsibility  until  he  make  actual 
of  the  latter,  but  by  accident  (as  if  a  bag  restitution  to  the  proprietor,"  it  is  to  be  oh- 
containing  the  deposit,  and  another  contain-  served  that,  aa  the  original  order  still  con- 
ing property  of  the  trustee,  should  both  be  tinues  in  force,  and  the  trustee  ceases  from 
lorn,  and  the  contente  mingled  together),  in  hia  tranagressioo.  a  recovery  of  the  deposit 
that  case  Uie  tmstee  becomes  a  sharer  in  is  obtained  into  tke  possession  of  the  trustee, 
the  property  with  the  depositor,  and  is  not  who  is  the  substitute  or  conQdant  of  the 
tespoDSible  for  a  oompeusation,  sinoe  he  did  proprietor ;  and  as  this  recovery  is  equiva- 
not  commit  any  act  indncins  respoiuibility.  lent  to  a  reititutiou  of  it  to  the  proprietor 
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him'sclfj  he  [the  truBtee]  is  consequently  not 
responsible  tor  it  on  the  ground  of  destruc- 
tion. 

//'  the  trustee  thnt/  the  deposit,  upon  de- 
ma)id,  he  is  responsible  in  cn$e  of  the  loss 
of  it. — If  the  proprietor  of  the  deposit  de- 
mand it  of  the  trustee,  and  the  trustee  deny 
the  deposit,  and  it  be  aftirwards  lost,  the 
trustee  is  in  that  case  resnonsible  ;  because, 
as  the  depositor,  in  makiufif  the  demand, 
dismisses  tne  trustee  from  his  char^,  it  fol- 
lows that  the  trustee,  in  retaining  the  deposit 
after  sueh  demand,  is  an  usurper,  and  is  con- 
sequently responsible. — If,  also,  after  the 
denial,  the  trustee  should  acknowledge  the 
deposit,  still  he  does  not  thereby  become 
exempted  from  responsibility,  because  the 
contract  hud  been  previously  done  away, 
inasmuch  as  the  demand  of  restitution  by 
the  depositor  was  a  dissolution  on  his  part, 
and  the  denial  of  the  deposit  was  a  dissolu- 
tion on  the  part  of  the  trustee ;  in  the  same 
manner  as  trie  denial  of  agency  by  the  agent, 
or  of  sale  either  by  the  buyer  or  seller,  is  a 
dissolution  on  tneir  part. — Now  when  a 
dissoluticm  takes  place  on  both  sides,  the 
contract  to  which  it  relates  is  done  away, 
and  cannot  afterwarils  be  revived,  unless  by 
anew  formation,  which  does  not  appear  in 
the  case  in  question. — In  this  case,  there- 
fore, a  recovery  into  the  possession  of  the 
proprietor's  substitute  cannot  bo  understood. 
— It  is  otherwise  where  the  trustee  deviates 
from  his  instructions  by  transgressing  upon 
the  property,  and  afterwards  ceases  from 
such  deviation,  and  conforms  to  his  orders, 
for  in  this  case  a  recovery  appears  into  the 
possession  of  the  proprietor's  substitute,  as 
was  before  explained. 

Jiitt  not  if  the  denial  he  made  to  a  stranger, 
— If  the  trustee  deny  the  deposit  to  some 
other  than  the  proprietor,  he  is  not  respon- 
sible, according  to  Aboo  Voosaf  (contrary  to 
the  opinion  of  Zitter),  because  denial  to  any 
other  than  the  proprietor  may  be  for  the 
sake  of  preservation.  The  trustee,  more- 
over, is  not  competent  to  his  own  dismission, 
unless  in  the  presence  of  the  depositor,  or 
unless  the  depositor  claim  his  property  from 
him.  The  order  for  keeping  the  property, 
therefore,  still  continues  in  force  : — contrary 
to  where  the  denial  is  made  to  the  depositor. 
■  A  trustee  is  at  liberty  to  carry  the  deposit 
with  him  upon  a  journey. — A  thustee  is  at 
liberty,  according  to  Haneefa,  to  carry  the 
deposit  with  him  when  he  travels,  although 
carriage  and  other  expenses  be  thereby  in- 
curred.—  The  two  disciples  maintain  that 
tliis  is  not  permitted  to  nim  where  carriage 
or  other  exi)en8e  is  incurred.  JShafei,  on  the 
other  hand,  maintains  that  it  is  not  allowable 
in  either  case,  because  he  considers  an  order 
to  keep  the  article  in  the  common  accepta- 
tion ol  keeping,  namely,  keeping  in  cities ; 
in  the  same  manner  as  where  a  person  hires 
another  for  the  preservation  of  his  goods  for 
a  stated  time,  in  which  case  the  person  hired 
is  not  at  liberty  to  travel  with  the  goods. — 
or,  if  he  should  do  so,  becomes  responsible 


for  them.  ^  The  orgoment  of  Hineefa  is,  thai 
the  proprietor's  commission  for  preservatios 
is  absolute  and  uneonfined ;  and  that  a  pUia 
is  a  place  of  preservation,  provided  the  roa^ 
be  secured ;  on  which  principle  it  is  per- 
mitted to  a  father  or  guardian  to  travel  with 
the  property  of  their  ward.  The  reasoninf 
of  tne  two  disciples  is  that,  in  case  of  tn- 
velling,  where  carriage  for  the  depodtis 
necessary,  the  expense  of  it  must  fall  on 
the  depositor ;  and  as  it  is  probable  he  miy 
not  assent  to  this,  his  commission  for  keepiof 
the  article  must,  in  such  a  case,  be  considered 
as  limited  to  a  city. — The  answer  to  this  is 
that  the  circumstance  of  the  expense  of  re- 
moval falling  upon  the  proprietor  is  of  no 
moment,  as  it  may  be  a  conacquenoe  of  an 
attention  to  the  preservation  of  nisjpropertr, 
and  the  fulfilment  of  his  oommi88ion.~Tn£ 
answer  to  Shafei  is  that  although  all  articles 
chiefly  abound  in  cities,  still  the  keeping  n 
preserving  of  them  is  not  particnlariy  eon- 
tined  to  cities,  but  extends  tuike  to  cities  sod 
to  plains;  since  the  inhabitants  of  plains 
must  necessarily  keep  their  property  in 
plains. — Besides,  a  removal  of  the  deposit 
may  sometimes  be  a  desirable  object  to  die 

arietor ;  as  where  it  is  made  from  a  dty 
inger  to  one  in  security  ;  or  to  the  par- 
ticular city  in  which  the  proprietor  dwells. 
^Now  as  the  kecpinjg  of  an  article  is  not,  in 
its  common  acceptation,  limited  to  cities,  it 
follows  that  a  commission  for  keeping  is  not 
limited  to  any  particular  city.  It  is  othtr- 
wise  in  a  case  of  hire  for  keeping,  as  hire  in 
a  contract  of  exchange,  which  requires  a 
delivery  of  the  subject  of  the  contract 
(namely,  keeping  or  guarding}  in  the  place 
where  the  contract  is  execute. 

Provided  the  contract  be  absolute^  the  roei 
safe,  and  the  Journey  necessary, — It  is  to  be 
observed  that  this  case  proceeds  on  a  supposi- 
tion of  the  contract  being  absolute,  the  nad 
which  the  trustee  travels  safe,  and  the  joomvy 
necessary :  for,  if  the  road  be  dangerous,  or 
the  journey  not  necessary,  the  trustee  is 
responsible,  according  to  all  our  doctors.— 
If,  also,  the  journey  oe  not  necessary,  and 
the  trustee  travel  with  all  his  family,  he  vi 
not  responsible :  but  if,  the  journey  not  beinj: 
necessary,  he  should  leave  his  family  be- 
hind, he  becomes  responsible,  as  in  that  case 
it  was  his  duty  to  have  left  the  deposit  with 
his  family. 

Unless  this  he  expressly  prohibited, — Ipthe 
proprietor  expressly  prohibit  the  trustee 
from  carrying  the  deposit  out  of  the  city,  and 
he  nevertheless  carry  it  out,  he  becomes  in 
that  case  responsible  fur  it,  as  the  restriction 
so  imposed  is  a  valid  one,  since  keeping  the 
article  in  a  city  is  most  eligible. 

In  case  of  a  deposit  by  ttco  persons,  the 
trustee  cannot  deliver  to  either  hts  share,  but 
in  presence  qf  the  other,— If  two  men  deposit 
something  jointly  with  another,  and  one  of 
them  afterwards  appear,  and  demand  his 
share  of  the  deposit,  the  trustee  must  not 
give  it,  unless  in  the  presence  of  the  other 
depositor,  according  to  Haneefk.    The  two 
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disciples  maintain  that  the  tmstee  mnst  entire  charge,  with  the  consent  of  the  other, 
deliver  the  claimant  his  share ; — and  the  in  either  case ;  for  as  the  proprietor  has 
same  is  also  said  in  Kadooree's  compendium,  manifested  his  confidence  in  tne  integrity  of 
In  the  Jama  Sagheer  it  is  said  that  if  three  hoUi,  it  is  therefore  lawful  for  cither  to 
men  deposit  one  thousand  dirms  with  a  deliver  the  deposit  to  the  other  without  heing 
particular  person,  and  two  of  them  after-  responsible,  in  the  same  manner  as  where  the 
wards  disappear,  the  third  is  not  entitled  to  deposit  is  incapable  of  division. — The  arffu- 
take  his  share,  according  to  Haneefa :  but  ment  of  Haneefa  is,  that  the  proprietor  has 
according  to  the  two  disciples  he  is  entitled  given  his  approbation  to  the  charge  being 
to  take  it.  (It  is  to  be  observed  that  this  united  in  two,  but  not  to  its  beinff  vested 
difference  of  opinion  relates  solely  to  articles  entirely  in  one  ;  because  the  act  of  Seeping, 
of  weight,  or  measurement  of  capacity.)  The  where  it  relates  to  a  divisible  ajrticle,  applies 
argument  of  the  two  disciples  is  tnat  the  onhr  to  apart  of  the  article,  not  to  the  whole. 
dei>ositor  claims  his  own  share  only,  and  is  -^The  delivery,  therefore,  of  the  whole  by 
therefore  entitled  to  receive  it,  where  it  is  either  party  to  the  other  is  without  the  pro- 
attainable,  in  the  same  manner  as  a  copartner  prietor  s  consent ;  and  the  party  who  makes 
in  a  debt.  The  argument  of  Haneefa  is  such  delivery  is  accordingly  responsible. — 
that  the  person  presenL  in  claiming  his  But  the  receiver  is  not  responsible,  since 
own  share,  necessarily  claims  half  of  the  (according  to  his  tenets)  the  trustee  of  a 
absentee's,  since  he  claims  a  separate  and  trustee  is  not  subject  to  responsibilily.  It 
determinate  portion,  whereas  his  right  is  is  otherwise  where  the  deposit  is  incapable  of 
indefinite.  Now  where  a  right  is  mixed  division ;  for  where  an  article  of  that  nature 
indefinitely  with  another,  it  is  to  be  rendered  is  deposited  with  two  persons,  it  is  impos- 
separate  and  determinate  only  by  means  of  sible  for  them  jointly  to  be  concerned  in  the 
division :  but  the  trustee  has  no  power  to  care  of  it  every  hour  of  the  day  and  night, 
make  a  division  ;  and  accordingly,  if  he  were  unless  by  turns ;  and  the  approbation  of  the 
to  give  the  present  claimant  his  share,  it  is  proprietor,  with  respect  to  the  whole,  is 
not  accounted  a  division  by  any  of  our  therefore  of  necessity  construed  to  extend  to 
doctors. — It  is  other¥rise  in  a  case  of  a  par-  either  of  them  in  particular, 
ticipated  debt,  because,  in  that  instance,  the       Iteatrictions  are  not  regarded  where  they 

S resent  creditor  claims  from  tlie  debtor  a  are  repugnant  to  custom  or  convenience. — Ip 
elivery  of  his  right,  which  may  be  made  the  proprietor  of  a  deposit  say  to  the  trustee 
without  a  division,  since  debt  is  discharged  **  deliver  not  the  deposit  to  your  wife/*  and 
by  means  of  similars. — With  respect  to  what  he  nevertheless  deliver  it  to  his  wife,  he 
iJB  advanced  by  the  two  disciples  that  '*  the  becomes  in  that  case  responsible.—It  is 
depositor  is  entitled  to  receive  his  share  recorded,  in  the  Jama  Sagheer,  that  if  the 
where  it  is  attainable,'*  it  may  be  answered,  proprietor  prohibit  the  trustee  from  deliver- 
that  it  does  not  from  thence  follow  that  the  mg  the  deposit  to  any  one  of  his  family,  and 
trustee  is  liable  to  any  compulsion  on  that  he  nevertheless  deliver  it  to  one  of  his  family 
head  : — in  the  same  manner  as  where,  for  from  any  unavoidable  necessity,  he  is  not 
instance,  a  person  deposits  one  thousand  made  responsible  by  having  so  aelivered  it ; 
dirms  with  another,  who  is  indebted  in  one  — as  if,  for  instance,  the  deposit  be  an  animal, 
thousand  dirms  to  a  third  person  ;  in  which  and  the  proprietor  prohibit  the  trustee  from 
case,  althouj?h  it  be  lawful  for  the  creditor  giving  charge  of  it  to  his  slave ; — or  as  if, 
to  take  his  due  wherever  it  be  attainable,  stUl  being  of  the  description  of  things  usually 
it  is  not  lawful  for  the  trustee  to  pay  him  committed  to  the  care  of  women,  he  should 
with  the  said  deposit.  prohibit  him  from  delivering  it  to  any  of  his 

Two  persons,  receiving  a  divisible  article  in  wives.  The  compiler  of  the  Hedaya  remarks, 
trust,  must  each  keep  an  half.^lE  a  person  that  as  the  former  of  these  reports  is  absolute, 
deposit,  with  two  men,  an  article  capable  of  and  that  ouoted  from  the  Jama  Sagheer 
division,  it  is  not  lawful  for  either  of  these  restricted,  the  first  ought  also  to  be  under* 
trustees  to  commit  such  article  entirely  to  stood  as  restricted ;  for  this  reason,  that  it  is 
the  other,  but  they  must  divide  it,  and  impossible  to  manage  the  conservation  with 
retain  each  an  half ;  whereas,  if  the  article  an  observance  of  tne  condition,  which  is 
were  incapable  of  division,  either  might  law-  therefore  nugatory.  But  if  the  trustee  should 
fully  keep  it  entirely  with  the  consent  of  the  not  act  from  necessity,— as  if,  having  two 
other. — This  is  the  doctrine  of  Haneefa ;  and  wives,  or  two  slaves,  the  proprietor  should 
su;h  also  is  the  law,  according  to  him,  in  a  prohibit  the  delivery  to  one  particular  wife, 
case  of  two  pawnees,  to  whom  a  thing  or  to  one  particular  slave,  and  the  trustee 
incapable  of  a  division  is  jointly  pledged  ;  nevertheless  commit  the  deposit  to  the  par- 
for  in  that  case  either  of  them,  with  the  con-  ticular  wife  or  slave  so  prohibited,— ho 
sent  of  the  other,  may  retain  sole  possession  becomes  responsible,  since  the  condition  in 
of  it ;— and  so  likewise,  in  the  case  of  two  this  case  is  useful,  as  some  of  the  family  may 
agents  empowered  to  buy  anything,  and  not  he  trustworthy  ;  and,  as  the  conservation 
entrusted  jointly  with  the  purchase-money  ;  of  the  deposit  is  not  incompatible  with  the 
for  in  that  case,  also,  one  of  the  parties  may  observance  of  the  condition,  it  is  therefore 
retain  the  whole  of  the  money  with  the  con-  valid. 

sent  of  the  other.— The  two  disciples  allege       Or  where  they  relate   to  the  particular 
that  it  is  lawful  for  one  of  the  pi^es  to  take  apartment  in  a  house.— If  the  proprietor  say 
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to  the  troftee.  "  Keep  the  deposit  in  this 
apartment  of  this  Serai,"  and  he  keep  it  in 
another  apartment  of  the  same  Serai,  in  that 
case  he  is  not  responsible  for  it ;  because  the 
condition  was  ust-less,  inasmuch  as  there  is 
no  difference  with  respect  to  keeping  in 
different  apartments  of  the  same  Serai. — (If, 
on  the  contrary,  he  were  to  keep  it  in  a 
different  Serai,  he  is  responsible ;  because,  as 
a  differeoce  of  Serais  occasions  a  difference 
in  the  keeping,  the  condition  is  therefore  of 
use,  and  the  restriction  is  consequently 
valid.) — If,  however,  there  be  an  evident 
difference  between  two  different  apartments 
of  the  same  Serai  (as  if,  the  Serai  beinflr 
extensive,  the  apartment  prohibited  should 
be  full  of  holes  and  crevices),  the  condition 
BO  made  is  valid,  and  the  trustee  becomes 
responsible  in  case  of  preserving  it  in  that 
apartment. 

JVTiere  the  deposit  is  transferred  to  a 
second  trustee,  and  lost,  the  proprietor  re- 
ceives  his  compensation  from  the  original 
trustee, — If  a  person  deposit  something  with 
another,  and  that  other  again  deposit  it  with 
a  third  person,  and  it  be  lost  in  this  person's 
hands,  in  that  case  the  proprietor  of  the 
deposit,  according  to  Haneefa,  must  take  a 
compensation  from  the  first  trustee,  not  from 
the  second.  The  two  disciples  allege  that 
the  proprietor  is  at  libcrtv  to  take  the  com- 
pensation either  from  the  first  or  second 
trustee ;  and  that,  in  case  he  should  take  it 
from  the  first,  he  [the  first]  is  not  empowered 
to  take  an  indemnification  from  the  second ; 
but  that,  in  case  of  his  taking  it  from  the 
second,  the  second  is  then  entitled  to  take 
an  indemnification  from  the  first. — The  rea- 
soning of  the  two  disciples  is  that  the  second 
trustee  has  received  the  deposit  from  the 
hands  of  a  person  who  has  himself  become 
responsible,*  and  is  therefore  responsible ; — 
in  the  same  manner  as  the  trustee  of  an 
usurper;  —  that  is  to  say,  if  an  usurper 
deposit  with  any  person  the  goods  he  has 
usurped,  and  the^  be  lost  in  the  trustee's 
hands,  the  proprietor  is  at  liberty  to  take 
a  compensation  either  from  the  usurper  or 
the  trustee ;  and  so  also  in  the  case  in  ques- 
tion.— The  ground  of  this  is,  that  the  pro- 
prietor of  the  deposit  not  having  given  his 
approbation  to  the  second  deposit,  the  first 
trustee  was  guilty  of  a  transn'ession ;  and 
the  second  trustee  was  also  guilty  of  a  trans- 
gression in  having  received  it  wiUiout  the 
consent  of  the  proprietor.— The  proprietor, 
therefore,  has  the  option  of  taking  a  com- 
pensation from  either. — If,  however,  he  take 
the  compensation  from  the  first  trustee,  he 
[the  first  trustee]  is  not  in  that  case  entitled 
to  indemnify  himself  from  the  second ;  be- 
cause, upon  paying  the  compensation,  he 
becomes  proprietor,  which  constitutes  the 
second  a  legal  trustee ;  and  a  le£[al  trustee 
is  not  responsible  for  the  deposit. — If,  on 

•  In  consequence  of  the  deviation  from 
hia  trust. 


the  contrary,  the  proprietor  take  the  com- 
pensation from  the  second  tnutee,  he  [the 
se<K>ndJ  is  in  that  case  entitled  to  an  indion- 
nifieation  from  the  first;  because,  as  not 
being  a  legal  trustee,  he  must  be  considered 
merely  as  an  a^nt  for  conservation  on  be- 
half of  the  original  trustee  ;  and  as  such  he 
is  entitled  to  an  indenuii£ci^on  for  what- 
ever losses  he  may  sustain,  oonneeted  witk 
the  agency. — The  reasoning  of  HaHeefs  ii, 
that  the  second  trustee  received  the  aiticfe 
from  the  hands  of  a  trustee,  and  not  of  a 
responsible  person ;  because  the  first  trustee 
does  not  become  responsible  until  the  thing 
be  separated  from  the  second  trustee ;  since 
so  long  as  it  is  in  existence  with  him,  the 
wisdom  and  judgment  of  tJie  first  tnutee 
are  considered  to  be,  as  it  were,  extant  and 
at  hand  with  regard  to  it. — The  proprietor, 
moreover,  is  supposed  assenting  to  any 
mode  of  keeping  nis  property  which  may 
be  agreeable  to  the  trustee's  judgment ;  and 
as  that  still  continues  to  be  exerted,  it  fol- 
lows that  no  transgression  whatever  has  as 
vet  taken  place. — But,  upon  the  article  beinf 
lost  by  the  second  trustee,  the  first  trustee  is 
held  to  abandon  the  charge  he  had  under- 
taken, and  is  therefore  responsible.— The 
second  trustee,  on  the  other  hand,  continues 
in  his  origmal  predicament;  that  is,  hit 
seisin  is  a  seisin  of  trust  in  the  end,  in  the 
same  manner  as  it  was  at  the  beginning; 
and  as  he  is  not  found  in  any  transgressioii, 
he  therefore  is  not  responsiole  for  the  de- 
posit ; — in  the  same  manner  as  where  the 
wind  blows  a  gown  near  to  any  person,  and 
it  is  afterwards  destroyed,  in  which  case 
that  person  is  not  responsible. 

Case  a^  claim  advanced  by  two  persons  tc 
a  sum  of  money  in  the  possession  of  a  third. 
— If  two  persons  should  separately  claim  a 
thousand  dirms  in  the  possession  of  a  third, 
each  asserting  that  he  had  deposited  them 
with  him,  and  the  possessor  deny  their 
claims,  but  refuse  to  take  an  oath  to  that 
effect,  the  thousand  dirms  must*  in  that 
case,  be  divided  between  the  two  claimants, 
and  the  defendant  remains  answerable  to 
them  for  one  thousand  more. — The  reason 
of  this  is,  that  the  claim  of  each  several 
claimant  is  valid,  as  the  claim  of  each  has 
the  probability  of  truth.— Hence  each  is  en- 
titled to  exact  an  oath  from  the  defendant, 
who,  on  his  part,  is  required  to  make  a  sepa- 
rate deposition  with  respect  to  each,  as  the 
right  of  each  is  distinct.  The  Kaxee,  in 
administering  the  oaths,  may  lawfully  begin 
with  either,  since  it  is  impossible  to  admi- 
nister both  at  the  same  time,  and  neither 
has  ground  of  preference  over  the  other.— 
If,  however,  a  contention  should  take  place 
between  the  claimants  on  this  point,  the  die 
must  be  thrown  in  order  to  satisfy  them,  and 
to  remove  an^  suspicion  of  partiality  on  the 
part  of  the  JELazee.— If  he  then  take  an  oath 
m  denial  of  the  claim  of  one,  let  another 
oath  be  administered  to  him  in  denial  of  the 
second's  claim ;  and  if  he  thos  t«*|^ft  oath, 
denying  the  claims  of  both,  nothing  is  dns 
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from  bim,  for  want  of  proof. -- If  he  should 
refuse  to  take  the  second  oath,  a  decree  must 
be  passed  in  favour  of  the  second  claimant, 
since  the  proof  is  established. — If,  on  the 
contrary,  he  refuse  to  take  the  first  oath,  a 
decree  must  not  be  passed  in  favour  of  the 
first  claimant,  but  an  outh  must  be  tendered 
to    him  with   regard  to  the  claim  of  the 
second.— It  were  otherwise  if,  at  the  time 
of  refusing,  he  were  to  make  an  acknowledg- 
ment in  favour  of  the  first ;  for  in  that  case 
a    decree  would   immediately   pass ;    since 
acknowledgment  is  proof  and  a  cause   of 
property  in  itself;  whereas  a  refusal  to  take 
an  oath  is  neither  proof,  nor  a  cause  of  pro- 
X>erty,  unless  in  conjunction  with  the  decree 
of  the  Kazee.    It  is  therefore  lawful  for  the 
Kazee,  in  such  a  case,  to  suspend  his  decree 
until  he  shall  have  tendered  the  second  oath, 
that  he  may  be  apprised  of  the  full  extent 
to  which  his  decree  is  to  go: — and  if  the 
defendant  refuse  to  take  the  second  oath 
also,  the  Kazee  must  then  pass  a  decree 
equally  in  favour  of  both ;  because  neither 
party  has  a  superiority  over  the  other  in 
X>oint  of  proof;  and  no  regard  whatever  is 
X>aid  to  priority  of  refusal  [to  swear],  since 
the   two   refusals  do  not   constitute    proof 
separately,  but  together  and  at  one  period, 
namely,  at  the  period  of  the  decree  of  the 
Kazee; — and  as,  if  both  had  adduced  evi- 
dence, no  suneriority  would  have  been  given 
to  either  evidence  on  the  ground  of  priority, 
so  also  in  the  present  instance. — The  defen- 
dant must  also  j^ive  a  comx>ensation  of  ano- 
ther thousand  dirms  to  the  claimants,  since 
in  paying  them  the  one  thousand  which  was 
present  he  only  pays  each  half  his  due. — 
iSupposing  that  the  Kazee,  in  conseauence  of 
a  refusal  to  take  the  first  oath,  should  imme- 
diately pass  a  decree  in  favour  of  the  first 
claimant,  without  waitinjg  to  tender  an  oath 
with  respect  to  the  claim  of  the  other,  in 
this  case  Imam  Alee  Yezadee,  in  his  com- 
mentary upon  the  Jama  Sagheer,  says  that 
an  oath  must  be  tendered  with  regara  to  the 
second  ;— and  if  the  defendant  refuse  to  take 
it,  a  decree  must  then  be  passed  jointly,  in 
favour  of  both  claimants,  in  an  equal  degree ; 
because  the  decree  in  favour  of  the    first 
claimant  was  not  destructive  of  the  tight  of 
the  second,   since    the    precedence,  in   the 
administration  of  the  oath,  was  determined 
either   by  the  will  of   the  Kazee,  or  the 
chance  of  the  die  ;  and  neither  of  these  have 
power  to  destroy  the  second's  right. — Khasaf 
has  substituted  a  slave  in  this  case ;  that  is, 
instead  of  one  thousand  dirms,  he  has  sup- 
posed the  dispute  to  relate  to  a  slave ;  and 
ne  maintains  that  the  sentence  ought  to  be 
executed  in  favour  of  the  first  claimant, 
since  the  matter  is  uncertain,  in  as^  much  as 
several  of  the  learned  have  given  it  as  their 
opinion,  that  a  decree  should  be  passed  in 
favour  of  the  first  without  waiting  for  the 
second,  as  a  denial  to  take  an  oath  is  equiva- 
lent, by  implication,  to  an  acknowledgment. 
— He,  moreover,  remarks,  that  the  oatn  with 
respect  to  the  second  olaimaiit  must  not  be 


administered  to  this  effect,  "this  slave  is 
not  the  slave  of  such  an  one,"  because  a 
refusal  on  the  part  of  the  defendant  to  take 
such  an  oath  is  of  no  consequence,  after  the 
slave  in  question  had  been  proved  to  be  the 
property  of  another. — The  tbnor  of  the  oath, 
therefore,  must  be  *'  there  is  nothing  due 
from  me  to  this  man  ;  not  this  slave,  nor  the 
value  of  him  (which  is  so  much),  nor  less 
than  the  said  value." — He  also  observes, 
that  it  is  requisite  this  oath  be  administered, 
accordins:  to  Mohammed ;  but  not  according 
to  Aboo  Yoosaf ;  because  if  a  trustee  should 
make  an  acknowledgment  of  the  deposit  in 
favour  of  a  certain  person,  and  the  thing 
acknowledged  should  by  a  decree  of  the 
Kazee  be  given  to  another,  then,  according  to 
Mohammed,  the  acknowledger  is  responsible, 
but  not  according  to  Aboo  Yoosaf.— Now  the 
case  in  question  is  a  branch  of  this  case 
relative  to  the  acknowledgment  of  a  deposit ; 
and  consequently  the  law  in  the  one  case  is 
the  same  as  in  the  other. — The  case  of 
acknowledgment  here  alluded  to,  is  where 
a  person  first  acknowledges  a  particular  slave 
to  be  the  property  of  a  particular  person, 
and  afterwards  denies  it,  averring  that  ano- 
ther person  had  deposited  the  slave  with 
him,  and  a  decree  is  passed  in  favour  of  the 
first  acknowledgee,  because  of  the  second 
acknowledgment  being  a  retractation  of  the 
first ;  —  in  which  case,  if  he  should  have 
given  the  slave  to  the  first  without  a  decree 
of  the  Kazee,  he  is  responsible,  in  the  opinion 
of  all  our  doctors;  or  if  he  should  have 
given  the  slave  by  the  decree  of  the  Kazee, 
in  that  case  also,  according  to  Mohammed, 
he  is  responsible,  because  lie  acknowledges 
his  obligation  to  keep  the  slave  on  account  of 
the  second,  and  yet  he  destroys  the  said 
slave  (that  is,  so  far  as  relates  to  the  claim 
of  the  second),  by  means  of  his  acknowledg- 
ment, and  is  consequently  responsible. — 
According  to  Aboo  Yoosaf  he  is  not  respon- 
sible in  this  instance,  because,  as  he  holds, 
it  is  not  the  immediate  act  of  acknowledg- 
ment that  destroys  the  slave,  so  far  as 
relates  to  the  right  of  the  other,  but  the 
giving  of  him  to  the  other,  which  is  the 
necessary  consequence  of  the  order  of  the 
Kazee.  Mohammed,  on  the  other  hand, 
maintains  that  it  was  he  who  urged  the  Kazee 
to  pass  that  decree ;  whence  he  is  respon- 
sible.^ Now  the  reason  for  assimilating  the 
case  in  question  with  this  one  is,  that  the 
acknowledgment  in  favour  of  the  seoond 
claimant,  after  the  first  had  acquired  a  right 
to  the  thing,  is  useful  to  the  second  claimant, 
in  as  much  as  (in  the  opinion  of  Mohammed) 
it  induces  a  responsibility  in  his  favour. 
Hence,  in  this  case,  it  is  requisite,  according 
to  Mohammed,  to  administer  an  oath  to  the 
second  claimant,  notwithstanding  the  slave 
have  been  proved  to  be  the  ri^ht  of  the  first, 
because  the  object  from  it  is  to  obtain  a 
refusal  to  take  the  oath,  which  is  equivalent 
to  an  acknowledgment ;  and  an  acknowledg- 
ment, even  in  that  case,  is  useful,  as  it 
induoes  responsibility.    According  to  Aboo 


478 


LOAKS. 


[Vol.  m. 


Yoosaf,  on  the  contrary,  an  oath  is  not  to  be 
admiQistcrcd ;  because,  in  the  same  manner 
as  the  defendant  is  not  made  responsible  by 
an  acknowledgment,  so  neither  is  he  by  a 
refusal  to  swear,  and  hence  the  tendering  of 
an  oath  is  usclebs. 


BOOK  XXIX. 

OF    AREKAT,    OU    LOANS. 

Definition  of  Arccut^  and  the  nature  of  the 
use  granted  in  a  /oa//.  —  Aukeat,  accordiop 
to  our  doctors,  sigiiitics  an  investiture  witli 
the  use  of  a  thing  without  a  return. — The 
person  who   so   grants   tlie   use  is  teimed 
Sloyeer,  or  tlie  lender  ;  the  person  receiving 
it,   Moostayir,   or   the   borrower ;    and   the 
article  of  which^  the  use  is  granted,  Areeat, 
or  the  loan. — Koorokhee  and  Shafei  deline 
Areeat  to  signify,  siniplv,  a  license  to  use 
the  i)roperty  of  anotlitr,  because  it  is  settled 
by  the  word  Ibahit,  siguifjring  license  or 
permission.    Besides,  a  specification  of  the 
period  is  not  a  necessar>j  condition  in  a  loan: 
but  if  a  loan  were  an  investiture,  it  would 
not  be  valid  without  such  specification,  since 
without  a  spccitication  of  the  period  the  full 
extent  of  the  use  cannot  be  ascertained,  and 
an  investiture  with  anything  unascertained 
is  invalid.    A  loan,  moreover,  is  rendered 
null  by  a  recall,  whereas,  if   it  were  an 
investiture  with  tlie  use,  it  could  not  be 
rendered  null  by  a  recall,  in  the  same  manner 
as  a  lease  cannot  be  annulled  bv  a  recall. 
Further,  the  borrower  is  not  entitled  to  hire 
the  loan  ;  whereas,  if  it  were  an  investiture, 
he  might  let  it  out  to  hire,  because  whosoever 
is  himself  proprietor  of  a  thing  may  constitute 
another  proprietor  of  it.    Our  doctors,  on  the 
other  hand,  argue  that  the  word  Areeat  in- 
dicates an  investiture,  since  it  is  derived  from 
Areeya,; which  signifies  a  grant;  and  that, 
accordingly,  in  forming  the  contract  the  ex- 
pression investiture  is  used.    The  use  of  a 
thing,  moreover,  is  capable  of  being  property, 
in  the  same  manner  as  the  actual  thing  itseli ; 
and  as  investiture  with  the  latter  may  take 
place  either  with  or  without  a  return,  so  also 
with  respect  to  the  former. — With  rcbpeet  to 
what  Koorokhee  urges  concerning  the  term 
Ibahit,  it  may  be  replied  that  this  term  is  not 
uncommonly  used  to  express  investiture,  since 
it  is  used  in  settling  contracts  of  lease,  which 
are  an  investiture  with  respect  to  the  use  of 
the  thing  hired. — With  respect  to  his  con- 
clusion, that  **if  a  loan  were  an  investiture 
it  would  not  be  valid  without  a  specification 
of  its  period,  because  of  uncertainty,"— it 
may  be  replied  that  uncertainty,  in  loons,  is 
of  no  consequence,  as  it  cannot  be  productive 
of  strife,  inasmuch  as  loans  arc  not  binding,* 
whence  the  uncertainty  cannot  be  injurious. 


That  is,  may  be  retracted  at  pleasure. 


It  is  to  be  obsezred  that  a  recall  operates  in 
a  loan,  because  a  recall  is  a  prohibition  witli 
respect  to  the  enjoyment  of  the  use,  and 
after  such  prohibition  the  use,  of  conse- 
quence, ceases  to  be  the  property  of  the 
borrower.  The  borrower,  moreover,  is  not 
competent  to  let  out  to  hire  the  thin?  bor- 
rowed, since  that  is  attended  with  an  injuzj 
to  the  lender,  as  will  be  hereafter  expbunoL 
— It  is  also  to  be  observed  that  InTestitnre  is 
made  in  four  different  shapes.  I.  By  sale, 
which  is  an  investiture  with  substance,  for  a 
return. — II.  By  gift,  which  is  an  investitare 
with  substance,  without  a  return. — III.  By 
lease  or  hire,  which  is  on  investiture  with 
the  use  of  a  thing  for  a  return. — IV.  By 
loan,  which  is  an  investiture  with  the  use  of 
I  a  thing  without  a  return,  as  before  explained; 
I  and  which  is  lawful,  as  bein^  a  species  of 
■■  kindness ;  because  God  has  said  *'  do  kind- 
ness TO  EACH  other;"  and  also,  because 
the  prophet  borrowed  a  suit  of  armour  horn 
Sifwan. 

Forms  under  which  it  ts  granted. — ^A  deed 
of  loan  is  rendered  valid  by  the  lender 
saying  **  I  have  lent  you  this,  as  there  the 
purpose  is  expressly  mentioned;  or,  by  his 
saymjf  '^I  have  given  yoa  to  eat  of  this 
earth,"  because  such  an  expression  is  used 
to  denote  a  loan  metaphorically ;  for  as  it  is 
impossible  to  eat  of  the  earth  itself,  the 
meaning  is  therefore  construed  *'to  eat  of 
theproauce of  it.''* 

The  lender  may  resume  it  at  pleasure.— 
The  lender  is  at  liberty  to  resume  the  loan 
whenever  he  pleases;  bccanse  the  prophet 
has  said  '*  Moonha  is  liable  to  be  rcca&ed, 
ami  a  loan  must  be  returned  to  the  pro- 
prietor (Moonha  is  a  species  of  loan,  where 
a  person  lends  another  a  goat,  a  cow,  or  a 
she-camel,  for  instance),  that  he  may  use 
their  milk ;— and  also,  because  the  produce, 
or  use  of  the  thing  lent,  becomes  property, 
particle  by  particle,  merely  according  as  it 
IS  brought  into  being ;  hence,  with  respect 
to  such  part  of  the  produce  as  is  not  yet 
brought  into  bein^,  there  is  merely  an  inves- 
titure, but  no  seisin :  retractation  with  re- 
spect to  such  part  is  therefore  valid. 

The  borrower  is  not  responsible  for  the  loss 
of  it,  unless  he  transgress  respecting  it, — A 
LOAN  is  a  trust.  If,  therefore,  it  be  lost  in 
the  hands  of  the  borrower,  without  any 
transgression  on  his  part,  he  is  not  answer- 
able for  it,  whether  the  loss  happen  at  the 
period  of  his  usin^  it,  or  otherwise. — Shafei 
maintains  that  he  is  responsible  for  it  in  case 
the  loss  should  take  place  at  a  time  when  he 
is  not  using  it ;  because  he  has  taken  posses- 
sion of  the  property  of  another  without  a  right 
in  it ;  and  also,  because  as  the  borrower  is 
liable  to  the  charges  of  removal,  in  case  of 
the  existence  of  the  substance,  so  also  he  is 
answerable   for   the  value,  in  case  of  its 


*  Some  cases  are  here  omitted,  as  tiiey 
turn  entirely  upon  difimnt  modes  of  ezpores- 
sion,  in  the  original  idiom. 
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destraction,    in   the   same   maimer  as   an 
usurper,  the  article  standing  in  the  same 
predicament    with    merchandise     detained 
with  a  view  to  purchase. — With  respect  to 
the  permission  of  seisin,  estahlished  on  the 
borrower's  behalf,  that  was  granted  merely 
Trith  a  view  to  enable  him  to  enjoy  the  use ; 
and  hence,  where  the  use  ceases  it  no  longer 
operates ;— in  other  words,  where  the  loan  is 
destroyed  during  his  enjoyment  of  the  use, 
lie  is  not  responsible,  because  of  the  exis- 
tence of  the  necessity  *,  whereas,  if  it  be  lost 
at  a  time  when  he  is  not  using  it,  he  is  res- 
ponsible, because  of  the  non-existence   of 
the  necessity  at  that  time.    The  argument 
of  our  doctors  is,  that  the  term  Areeat  does 
not  indicate  responsibility ;  for  (according  to 
their  exposition)  it  is  an  myestiture  with  the 
use  without  a  return,  or  (according  to  Shafei 
and  Eoorokhee)   a  permission  of  the  use; 
and  the  seisin  of  it  is  not  a  transgression  on 
the  part  of  the  borrower,  since  it  was  made 
"with  the  consent  of  the  lender ;  and  although 
that   consent  was  merely  with  a  view  to 
enable  the  lender  to  use  tne  article,  still  the 
borrower  did  not  make  the  seisin  with  any 
other  intention :  he,  therefore,  is  not  guilty 
of  any  transgression;   and  consequently  is 
not  responsible. — In  reply  to  what  Shafei 
urges  it  may  be  observed,  that  the  expense 
attending  a  removal  of  the  article  is  incum- 
bent on  the  borrower,  merely  on  account  of 
the  advantage  he  derives  from  it,  in  the 
same  manner  as  the  maintenance  of  a  loan 
is  incumbent  upon  the  borrower,  on  account 
of  the  advantage  he  derives  from  it,  and  not 
on  account  of  any  defect  in  his  tenure.    It 
is  otherwise  in  the  case  of  an  usurper,  where 
the  charges  of  removal  are  due  merely  be- 
cause of  the  defect  in  his  tenure.— With 
respect  to  seisin  with  a  view  to  purchase, 
the  responsibility  in  that  instance  does  not 
arise  from  the  seisin,  but  fiom  the  desi^ 
with  which  it  was  made;  for  as  seisin  m 
virtue  of  a  contract  of  sale  induces  respon- 
sibility, so  also  seisin  with  an  intention  of 
purchase  induces  responsibility,  since  seisin 
with  a  view  to  any  contract  is  subject  to  the 
same  laws  with  that  contract,  as  has  been 
explained  in  its  proper  place. 

He  cannot  let  it  out  to  hire. — It  is  not 
lawful  for  a  borrower  to  let  out  a  loan.  If, 
therefore,  he  should  let  it  out,  and  it  be 
afterwards  lost,  he  is  in  that  case  responsible 
for  it ;  because  a  loan  is  inferior  to  a  lease, 
and  an  inferior  cannot  comprehend  its  supe- 
rior; and  also,  because  if  tne  hire  be  valid, 
it  can  only  be  so  on  the  supposition  of  its 
being  binding ;  and  that  cannot  be  supposed 
otherwise  than  vrith.  the  consent  or  the 
lender ;  for  if  it  were  binding  without  his 
consent,  it  would  be  a  ^eat  injury  to  him, 
as  it  would  deprive  him  of  the  power  of 
resuming  the  loan,  until  the  expiration  of 
the  lease. — The  lease  of  a  loan  is  therefore 
invalid. 

Or,  if  he  let  iL  he  becomes  reeponeible. — It 
is  to  be  observed  that,  in  case  of  letting  out 
the  loan»  the  borrower  becomes  responsible 


for  it  immediately  upon  the  delivery  to  the 
lessee ;  for  as  the  act  of  lending  does  not 
comprehend  hire,  it  follows  that  such  deli- 
very is  an  usurpation.  The  lender  is  in  l^is 
case  at  liberty  to  take  the  compensation,  if 
he  please,  from  the  lessee,  because  of  nis 
having  taken  the  property  of  another  with- 
out his  consent.  If,  however,  he  take  it 
from  the  borrower,  he  is  not  then  entitled  to 
any  indemnification  from  the  lessee,  since, 
in  consequence  of  his  receiving  a  compensa- 
tion from  the  borrower,  it  becomes  evident 
that  the  borrower  only  let  his  own  property. — 
If  he  take  the  compensation  from  the  lessee, 
the  lessee  is  in  that  case  entided  to  an  in- 
demnification from  the  borrower,  who  is  the 
lessor,  provided  he  [the  lessee]  had  not 
known  that  the  lease  was  a  loan,  as  in  that 
case  he  suffers  an  imposition.  It  is  other- 
wise where  he  takes  the  lease  knowing  it  to 
be  a  loan,  as  there  he  suffers  no  imposition. 

lie  may  lend  it  to  another  person^  unless 
this  subject  it  to  be  differently  affected, — It 
is  lawful  for  a  borrower  to  lend  the  thing 
borrowed,  provided  it  be  of  such  a  nature  as 
may  not  suoject  it  to  be  differently  affected 
by  different  uses.* — Shafei  is  of  opinion  that 
the  borrower  is  not  entitled  to  lend  the  loan 
to  another,  because  (according  to  him)  a  loan 
is  merely  a  permission  of  tne  use,  and  a 
person  to  whom  the  use  of  a  thing  is  per- 
mitted is  not  entitled  to  communicate  that 
permission  to  another,  for  this  reason,  that 
the  use  of  a  thing  is  not  capable  of  being 
property,  as  it  is  a  non-entity,  the  use  being 
considered  as  an  entity  in  the  case  of  a  lease 
merely  from  necessity,  which  in  a  loan  may 
be  completely  answered  by  permission. — 
Our  doctors,  on  the  other  hand,  argue  that 
as  a  loan  is  an  investiture  with  the  use  of  a 
thing,  the  borrower  may  therefore  lend  the 
loan,  in  the  same  manner  as  a  person  to 
whom  the  use  of  a  thing  devolved  by  be- 
quest.— Besides,  in  the  same  manner  as  the 
use  is  made  property  in  the  case  of  a  lease, 
so  also  is  it,  from  a  principle  of  necessity,  in 
the  case  of  a  loan. 

Objection.— If  a  loan  signify  an  investi- 
ture with  the  use,  it  would  necessarily  follow 
that  the  borrower  is  at  liberty  to  lend  the 
loan  even  where  a  difference  of  use  may 
occasion  a  different  affection  in  the  thing; 
whereas  the  law  is  otherwise. 

Reply. — It  is  not  permitted  to  the  bor- 
rower to  lend  the  thing  borrowed  when  of  a 
nature  to  be  differently  affected  by  different 
use,  because  of  the  possibility  of  the  use  of 
the  second  borrower  being  more  injurious  to 

*  Thus  if  the  loan  be  a  cow  or  a  goat,  as 
the  object  from  these  is  milk,  it  matters  not 
whether  for  this  purpose  they  remain  with 
Zeyd  or  Omar. — Hut  if  the  loan  be  a  riding- 
horse,  it  may  be  of  consequence  that  Zeyd 
should  not  lend  it  to  Omar,  for  if  Zeyd  be 
thin  and  Omar  fat,  Omar's  use  of  the  norse 
would  in  that  case  affeot  it  more  than  the 
use  of  it  by  Zeyd. 
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tho  thinpT  tlnn  that  of  the  first ;  and  the 
conBent  and  approbation  of  the  first  lender 
is  piven  to  thi*  use  of  tho  first  borrower,  but 
not  to  that  of  the  second.— The  compiler  of 
the  Hed.iya  remarks  that  what  is  here  re- 
lated proceeds  on  tlie  supposition  of  the  loan 
being:  absolute;  lor  that  loans  are  of  four 
kinds.  I.  Loans  that  are  absolute  with  re- 
spect both  to  the  period  and  the  use ;  in 
which  case  the  borrower  is  entitled  to  take 
the  use  in  any  manner  and  at  any  time  he 
pleases,  because  of  the  loan  bein^  absolute. 
— II.  Loans  that  am  restricted  both  as  to 
the  use  and  the  time,  in  which  case  the  bor- 
rower is  not  allowed  to  depart  from  these 
restrictions,  excepting  where  the  deviation 
is  in  an  instance  that  is  similar  to  the  one 
prescribed,  or  of  a  better  kind ;  as  where 
a  person  borrows  a  quadruped  in  order  to 
load  it  on  a  particular  day  with  ten  measures 
of  a  particular  kind  of  wheat ;  and  he  loads 
it  on  that  day  with  ten  measures  of  a 
difTerent  kind  of  wheat,  or  with  less  than 
ten  measures  of  tho  same  or  a  different  kind 
of  wheat. —III.  Loans  that  arc  restricted  in 
point  of  time,  but  al)solutc  with  respect  to 
the  use ; — and  I V.  Loans  that  are  restricted 
with  respect  to  the  use,  but  absolute  with 
respect  to  time; — in  either  of  which  it  is 
not  lawful  for  the  borrower  to  depart  from 
the  restrictions. —  [f,  therefore,  a  person 
borrow  a  quadruped  without  any  conditions 
"whatever,  he  is  m  that  case  entitled  either 
to  load  it  on  his  own  account,  or  to  lend  it 
to  another  for  the  purpose  of  lading:,  as  in 
lading?  there  is  no  ditierencc;  and,  in  the 
same  manner,  he  may  either  ride  upon  it 
himself,  or  lend  it  to  another  for  that  pur- 
pose ;— but  as  ridinp  is  supposed  to  be  of 
different  kinds,  he  is  not  entitled  to  more 
than  one  kind,  which  his  own  act  must  fix 
and  determine ;  and  hence,  if  he  should  ride 
upon  it  himself,  he  is  not  afterwards  at 
liberty  to  lend  it  to  another  to  ride ;  or,  if 
he  should  lend  it  to  another  to  ride  upon, 
he  is  not  afterwards  entitled  to  ride  upon  it 
himself. 

Loans  of  money ^  <S-c.,  as  opposed  to  loans  of 
specific  jtropcrty. — The  loan  of  dirms  and 
deenars,  and  of  articles  estimated  by  mea- 
surement of  capacity,  by  weig:ht,  or  by  tale, 
is  considered  in  tne  light  of  Karz.* — The 

*  Areeat  and  Karz  are,  in  common  con- 
versation, used  indiscriminately  to  denote  a 
loan  ;  but  there  is  a  distinction  in  law  with 
regard  to  them.  Areeat  is  used  with  respect 
to  such  things  as,  alter  being  lent  to  anotlier, 
are  identically  returned  to  him  ;  and  Earz, 
with  regard  to  such  things  as  arc  returned, 
not  identically,  but  equal  in  point  of  num- 
ber, weight,  or  measurement  of  capacity. — 
Thus  where  a  person ^  having  borrowed  a 
book,  and  read  it,  afterwards  returns  it, 
it  is  considered  as  Areeat ;  but  if  a  person 
should  borrow  one  hundred  dirms  from 
another,  and  after  using  them  should  re- 
turn another  hundred  dirms,  it  is  considered 
as  Earz. 


principle  on  which  this  proceeds  is  that 
Areeat  is  an  investiture  with  the  use  [of  the 
property  lent] ;  and  as  this  cannot  be  ob- 
tained, with  regard  to  these  articles,  without 
a  destruction  of  the  substance,  it  must,  with 
respect  to  them,  be  necessarily  considered  as 
an  investiture  with  the  substance. — Now  an 
investiture  of  this  nature  is  to  be  considered 
in  two  lights, — a  gift  or  a  loan:* — ^the  actis, 
however,  regarded  as  a  loan  in  this  instsaoe, 
either  because  loan  is  more  probable  than 
gift,  or  because  the  objects  of  a  loan  are  tiro- 
fold, — namely,  the  use  of  the  article,  and 
the  restitution  of  the  substance :  and  in  the 
loan  of  the  articles  in  question,  a  restitntioD 
of  an  equivalent  is  admitted  in  place  of  th< 
identical  substance.  —  Lawyers,  however, 
have  observed  that  this  doctrine  proceeds  oo 
the  supposition  of  the  loan  being  absokte: 
for  if  it  be  limited  (as  if  a  person  dioald 
lend  another  a  quantity  of  dirms  merely  to 
place  in  his  shop  and  attract  customers  from 
the  persuasion  of  his  being  rich),  it  is  not  in 
this  case  a  Earz-loan,  but  an  Areeat-loon, 
whence  he  is  not  entitled  to  derive  any  other 
use  from  it  than  what  was  specified:  the 
case,  therefore,  becomes  the  same  as  if  ho 
had  borrowed  a  vessel  or  a  sword  to  decorate 
his  shop. 

Land  may  he  borrotced  for  the  purpose  cf 
building  or  plantations  :  out  the  tender  is  i* 
liberty  to  resume  it.— If  a  person  borrovr 
land,  with  a  view  to  build  upon  it,  or  pbnt 
trees  in  it,  it  is  lawful ;  because  the  use  to 
which  the  loan  is  to  be  applied  is  here  ascer- 
tained ;  and  as  such  use  is  the  subject  ** 
property  in  leases,  so  also  in  loans.— But ii 
this  case  it  is  permitted  to  the  lender  to  it- 
sume  the  land;  and  as  he  is  to  receive  it 
back  in  the  state  in  which  he  lent  it,  he  U 
therefore  empowered  to  comx>el  the  borrower 
to  remove  his  houses  or  trees. — It  is  to  be 
considered,  however,  whether  or  not  ant 
period  was  fixed  for  the  loan. — If  no  pcritil 
was  fixed,  then  no  compensation  is  due  bj 
the  lender  for  the  loss  he  may  have  occa- 
sioned to  the  borrower  bj^  the  destruction  of 
his  buildings  or  trees,  since  no  deceit  was 
practised  on  the  borrower,  but  rather  he  de- 
ceived himself,  in  trusting  to  a  contract 
which  was  absolute  and  unaccompanied  with 
any  condition. — If,  on  the  other  nand,  a  pe- 
riod was  fixed  for  the  loan,  and  it  be  resumed 
before  the  expiration  of  that  i>eriod,  the  re- 
sumption 80  made  is  valid,  since  a  lender 
(as  was  before  explained)  ma^  resume  a  loan 
when  he  pleases :  but  it  is  neverthele^ 
abominable  in  this  instance,  as  it  involves  a 
breach  of  promise,  and  the  lender  is  respon- 
sible to  the  borrower  for  tho  loss  he  sustains 


•  Arab.  Karz.— As  the  English  language 
makes  no  distinction  between  the  terms  Kaiz 
and  Areeat  (although  essentially  difftrrent 
in  their  effect),  the  translator  is  under  the 
necessity  of  adoptin{[  the  term  loan  in  both 
instances; — ^leaving  it  to  the  reader  to  con- 
ceive the  original  term  from  tiie  oontext. 
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in  the  remoral  of  his  trees  and  bnildiDKS,  u_ 
as  mncli  &■  he  deceived  the  borrower  in  hiiag 
a.  period  which  it  was  natural  to  suppose  he 
would  adhere  to  ; — the  borrower,  therefore, 
isenliliedtoacompensatioa  from  the  leader, 
in  oonaideratioii  of  the  dama^  he  receives  ; 
and  the  same  is  mentioned  bv  Eadoree  in  his 
oompendium.  —  Hakim  Shalieed  maintain! 
tikat  the  borrower  is  at  liberty  either  to  take 
fiom  the  lender  the  value  of  the  trees  and 
bnildin^  (in  which  cose  they  become  the 
property  of  the  lender) ,  or  to  take  a  compen- 
sation far  his  loss  (in  which  case  he  is  at 
liberty  to  carry  away  the  trees  and  the  butld- 
ing«}.  Lawyers  have  obaerved  thiLt  if  the 
removal  of  the  trees  and  buildinga  bo  detri- 
mental to  the  fp-ound,  the  choice  of  the  alter- 
mitive  rests  with  the  proprietor  of  the  ground, 
as  he  is  the  principal,  and  the  borrower  the 
jndaiy,  and  a  preference  is  always  ^ven 


to  the  pnocipol- 

Land  borromed  for  the  purpose  of  tillage 
cannot  be  resumed  until  the  crop  be  reaped 
yrom  it.~lr  a  person  borrow  a  piece  of  land 
for  the  cultivation  of  grain,  the  lender  has 
not  the  power  of  resuming  the  loan  until 
the  ^tbering  iu  of  the  grain,  whether  a 
period  have  been  fixed  or  not ;  because  the 
gathering  of  the  crop  comes  within  a  certain 
and  known  period ;  and  in  suffering  it  to 
Temain  on  the  ground,  an  observance  of  the 
right  of  both  the  lender  and  borrower  ia 
maintained,  in  the  same  manner  as,  under 
aimilar  circumstances,  in  the  case  of  a  lease. 
It  ia  otherwise  with  respect  to  trees ;  be- 
Cftose,  as  the  period  of  their  existence  is  un- 
eertojn,  the  suffering  them  to  remain  would 
be  an  injury  to  the  lender. 

The  borrower  muat  defray  the  ehargt, 
attending  the  ri-storathn  of  a  loan. — I^e 
charges  of  reluming  the  loan  must  be  de- 
f^yed  by  the  borrower  ;  bccauBc,  as  the  res- 
titution of  it  is  incumbent  on  hira  (since  1 
took  it  with  a  view  to  his  own  benefit),  he  __ 
consequently  liable  to  the  expenses  attendant 
on  such  restitution.  —  It  is  to  be  observed 
that  the  expenses  attending  the  return  of 
the  subject  of  a  lease  ore  incumbent  on  the 
lessor ;  because  the  rent  beinp;  a  return  for 
the  benefit  arising  from  the  tenure  of  the 
article  let,  all  that  ia  required  irom  the  lessee 
is  merely  to  put  it  in  the  power  of  the  lessor 
to  recover  it,  by  divesting  himself  of  it,  and 
not  that  ho  should  return  it  to  him. — The 
expense  of  returning  the  subject  of  an  usur- 
pation, on  the  contrary,  must  be  defrayed  by 
the  usurper  ;  for  as  the  return  of  the  article 
to  the  proprietor  is  incumbent  on  the  usurper 
of  it  in  order  to  remedy  the  injury  he  occa- 
sioned, so  the  expense  attendant  on  such 
rctnm  must  of  consequence  be  home  by  him. 
In  reitoring  an  animal  borroietd,  itiuffieet 
that  it  be  returned  to  the  ouiner'i  liable. 
— Ip  a  person,  having  borrowed  a  quadruped 
from  another,  should  restore  it  to  the  stable 
of  the  proprietor,  and  it  be  afterwards  lost, 
in  that  case  he  is  not  responsible  for  it,  on 
a  favourable  oonstruction. — Analogy  would 
BugKest  that  he  ia  responsible,  since  he  has 


USB.  481 

neither  restored  it  to_  the  proprietor  nor  his 
agent,  but  merely  to  his  ground. — The  reasiin 
for  a  more  favourable  construction  of  the 
law  in  this  instance  is,  that  a  lestitntion  has 
here  been  made  according  to  general  custom, 
ainoe  it  is  customary  to  restore  loons  to  -Uie 
house  of  the  proprietor ;  as  where,  for  in- 
stance, vessels  or  ntensils  belonging  to  a 
house  aro  borrowed,  in  which  case  li  is  usual 
to  return  them,  not  into  the  proprietor's 
hands,  but  merely  to  his  house. — Besides,  if 
he  had  returned  the  quadruped  to  the  pro- 
prietor, he  [the  proprietor]  would  have  sent 
It  to  the  stable,  and  therefore  his  doing  so  at 
once  is  considered  as  a  valid  return. 

And,  in  restoring  a  slave,  that  lie  be  re- 
turned to  kii  master's  house. — Ip  a  person 
borrow  a  slave,  and  afterwards  return  him 
to  the  house  of  his  mostor  without  delivering 
him,  personally,  to  the  master  himself,  he  is 
not  in  that  esse  responsible  for  bim  for  the 
reasons  above  mentioned. — If,  on  the  con- 
trary, an  nsurper  or  a  trustee  return  the 
subject  of  the  usurpation  or  the  trust  to  the 
house  of  the  propnetor,  without  delivering 
it  to  the  proprietor,  they  are  in  that  case 
responsible  for  the  eventnallossof  it :— the 
uaurptT,  because  it  was  incumbent  on  him 
to  undo  bis  act,  and  his  act  cannot  he  undone 
but  by  a  delivery  to  the  proprietor  himself; 
and  tbo  trustoe,  because  the  proprietor  did 
not  wish  that  he  should  deliver  the  deposit 
merely  to  his  house  or  his  family,  for  if  that 
had  been  the  cose,  lie  would  not  have  depo- 
sited it  with  Jiim.— It  is  otherwise  with  re- 
spect to  loans,  oa  these  are  commonly  returned 
to  the  house  :  exeepting,  however,  where 
they  consist  of  jewels,  for  in  that  case  they 
must  be  returned  to  the  proprietor,  and  not 
to;the[house  or  family. 

It  suffices  to  return  the  loan  bg  a  tlate  or 
servant  either  of  the  borrourer.—lp  the  bor- 
rower send  the  quadruped  he  had  borrowed 
to  the  proprietor  of  it,  by  his  own  slave  or 
his  hireling,  and  it  be  lost  in  the  way,  in 
that  case  he  isnotreaponsibleforit. — (liy  hire- 
ling is  here  to  be  understood  a  servant  who 
rearly  wages.]— The  reason  of  this 
Dan  is  in  the  nature  of  a  trust ;  and 
the  borrower  may  commit  it,  for  the  soke  of 

f [reservation,  into  the  hands  of  any  of  his 
amily,  in  which  relation  a  slave  and  a  yearly 
servant  stand. — It  is  otherwise  with  respect 
to  a  daily  servant,  as  he  is  not  held  to  be  odo 
of  the  family. 

Or  lender. — If  a  borrower  should  send 
back  the  horse  or  other  animal  he  had  bor- 
rowed to  the  proprietor,  by  the  slave  or  the 
hireling  of  the  proprietor,  and  it  be  lost  or 
destroyed  on  the  way,  he  is  not  respouiible 
for  it,  since  the  proprietor  is  virtually  sup- 
posed to  have  approved  of  this,  in  as  much 
as  he  himself,  if  a  delivery  had  been  made  to 
him,  would  have  consigned  the  horse  to  one 
of  these.— Some  have  said  that  the  law  hero 

Proceeds  on  the  supposition  of  the  slave  or 
ireling,  to  whom  the  quadruped  is  con- 
signed, beinsc  the  one  to  whom  the  care  and 
management  of  it  is  always  given.  Otiiers, 
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n,  have  taiil  that  it  matters  not  whether 
'  ninsiirni'cl  tn  sui'li  a  olBve,  or  to  any 
r^l;iv.-  of  till'  pninrirtor :  and  this  latter 

■../...,,.;/.'(■.— Ik  u  liurniirrr  aliould  wnd 
li.;iilni])fil  lo  tlif  iiro|irifti)rl)y  thr  haudi 
htraii^iT,  hv  l».'oinm'BintliQtcttBe  rtspcin- 


doiioT;'-the  penon  to  whom  it  u  made  Ibt 
Mohoob-lc-biM).  or  donee  j^-and  the  thing 
itself  tho  Moohoob,  or  gift. 

Chap.  I. — Introductory. 

Chap.  IL— Uf  lU^tmcUtion  of  a  Gift. 

CHAPTER  I. 
'   latcful. — Deeds    op    orrr   g 


Bibl..  i..r  it,  and  m.iH  mako  Rood  the  tSuc  ,   5"^'  "Z.  ""'f'":-^^^'>^   onr  m 
inll,..i.v.-ntofil>.W,.-ltUtola.obJrvod     JS^"",'     »>«<»««,  t^*     P^uP^^V*",  "^^ 
that  tliU  fiiw  scma  to  imply  the  illeVali^of , "  ^'""^  yo.prewnt*  to  each  other  for  tfct 
■     i,™itinL.«S,Uwiihr;rL;l  °<^?.'«  of  r<»>i  loTc/'  which  implie*  tlw 


fiT's  di'poiiitint'  n  lurm  with  a  utraa- ! 
tf,  if  that  wuri' lawful,  lit  wi>uld  not, 

n  till.' jin-M'nt  instance,  !»■  wsjionsihlf. — Such   ,1, 


m  till.' jin-si'm instance,  iMTPsjionsihlf.— such   ?!,„  ,,„i;j,';  "",  ;!  „_     ' 
as.,  is  tlio  ..pinion  of  som,-  ofour  modi-mdoe-  I  t'"^,''o,"'l>l^  of  them. 
lor«.-n,h.w«tIh(.mhav.saiathaTit™lawJ„J"lr^"^^^^^ 


borrower  toiK|HMfittheiuun,  Iwl 

the  ['untmi-t  of  di-|iosit  is  inft.-rior  In  that  ul 
liian  ;  and  tli<-jr  have  neoncilid  the  doctrine, 
in  \\\v  pri'sint  rasi',  by  obsirvinir  that  the 
bomiwiT  diii'9   ni'Ct'usarily  bitomc   rcspon-    "vy 
sibU'  on  stndinjr  lli<'  loan  by  a  Hlranscr,  since         - 
fnmi  the  lunniiut  of  bin  cunsiBninsr  1" 


strunp't  tho  lu:ii]  ._ 
lonpLi-  a  ItonuwfT,  lie  . . 
rosjii'iisiKli'. — Our  doctor 
admit  "     '      ''" 


i,  and  bcia 


—     —    — idcrcd  Yalid  hr 

TDiler,  acceptance,  and  seisin. — Tender  anil 
»i'Planee  arc  necessary,  because  a  gift  ii 
contract,  and  tender  and  acerptaoee  in 
7..  1-  jj^g  formalion  of  all  contiscts^ 
:  ncce»sarf  in  order  to.eataUijh 
a  ri|;ht  of  property  m  the  gift,  becanse  i 
riRht  of  property,  aecordinjf  to  onr  dortars, 
is  not  eatablished  in  the  thinp  e:iTen  meitij 
by  mc.ins  of  the  contract,  withont  ■  ' 
Malik    I - 


'  I  because  of  it 


«  lie  hi-  tile  borrower  of  a  borrower, 
wliifii  in  fact  is  not  a  borrower.  I       ,   ,. 

71t»w   in  tthkh  n  K-ntract  of  luan  ailh  \  ""J^f^  '^, 
rrxjiivl  Iti   land  matt  br  r^prcmu-d.  —  If  0    ""       ~' 
person  Imd  a  piece  of  fallow  ground  to  an- 
othiT,  that  he  may  cultivate  it,  the  borrowti 
must  insert,    in  tlio  contract  of  loan,  tht 
words,  "  Vou  have  Riri-n  me  to  eat  of  thii 
Ian. 1."— This  is  aceordinft  to  Ilaneefa.    Tht 
tw.i  diseijjles  have  said  that  the  term  Arcent 
or  loiin  must  bu  inserted;  beeaase  the  term 
Ari'init  id  iiarticularly  used  to  exprc«B  a  I 
and  il  i»  iirtl'enble  that  n  eoiitruel  of  Ioe  . 
cxpr.ssid  iu  terms  particularly  appropriated 


to  I. 


e  loa 


,   for 


u  the  borrower  expresses  the 
eonlriict,  "  Vuu  have  lent  me  thin  house." 
The  arirumcnt  of  Ilaneefa  is,  that  the  words 
"  ^'oiL  Jiave  ptiveu  mo  to  eat  of  this  land," 
ail'  more  expreKsivo  of  the  fact,  since  th 
t(no_  Itaiim  [riving  to  cat!  is  particularly 
r.'sli'ietcd  to  the  jirodueo  of  land;  wherc:is 
th.'  wiii'iis  '■  Vuu  have  lent  hib  this  ground," 
ly  other  ohjeet,  huch  as  builil- 
""  le  of  theformer,thpre- 
n  question,  is  by  much  the 
"  is  otherwise  with  respect 


aiiply  toanyot 
)rtlieUke.-Th 


for 


ist  advisable. 

house,  because  the  loan  of  it  is  itivcc 
0  other  purpose  than  that  of  residenoc 


or  niuuA,  OR  gifts. 

J>r/i„Hh„  ..fthv  /.  nnsrisrd;,,  fftfl.— ITlHIiA, 
in  its  literal  sense,  siffuilies  the  donatiim  oi' 
a  tliiiii:  from  which  tho  dunce  may  derive  a 
benefit  :  in  the  liiiiftuaRC  of  the  LAW,  itmeans 
a  transfer  of  property,  made  immediately, 
and  without  anf  exchange. — The  person 
miiliins  the  transfer  is  termed  the  Wanib,  or 


ilai;ouB  reaembluice  tenli'i 
fference  of  opinion  obtaiu 
with  respect  to  alms-frift. — Tho  artnunent^ 
of  our  doctors  upon  this  point  are  twofoR 
— I'litsT,  tho  prophet  has  said.  "  A  pft  ii 
not  valid  ivithout  seisin  *'  (meaning  that  tht 
right  of  property  is  not  established  in  a  gift 
until  after  seisin). — Secosdlt,  gifts  ire 
voluntary  deeds ;  and  if  the  ri^bt  of  pro- 
perty wero  established  in  them  previoEf  ti 
tho  seisin,  it  would  follow  that  the  deliwtr 
W011I.I  be  incumbent  on  the  voluntary  agrtt 
hef(lr.^  ho  Iiiid  voluntarily  engaged  for  it. 
— It  is  otherwise  with  respect  to  wills: 
bceausc  the  time  of  cstahlishniont  of  a  riirh: 
of  prot>erty  in  a  legacy  is  at  the  death  oftb^ 
testator ;  and  he  is  then  in  (t  sitaation  wliii^ 
precludes  the  possibility  of  tendering'  sej 
thing  binding  upon  himself. 

OiuKCTinx. — Although  a  dead  person  b< 
not  capable  of  being  bound,  still  on  oblijn- 
iion  may  lie  against  his  heir,  who  ii  hif 
successor  and  renrescptative. 

ItKi'tr. — Tho  heir  is  not  proprietor  of  th» 
lefraey,  and  cannot  therefore  be  sulyectcd  u 
obligation  on  account  of  it. 

A  gift  may  be  taken  vos>ieuion  of  on  Iht 
siH't  ipherF  it  il  friidered,  without  the  erprtti 
order  of  the  donor  .■  hut  not  afltncardt.—lr 
tlie  donee  take  possession  of  tho  gift,  in  the 
meeting  of  the  deed  of  gift,"  wiUiout  tie 
Older  of  tho  giver,  it  is  lawful,  upon  1 
favourable  construction. — If,  on  the  con- 
trary, he  should  take  possession  of  the  gift 
afU-T  the  breaking  up  of  the  meeting,  it  is 
not  lawful,  unless  he  have  had  the  conscDt 
of  the  giver  so  to  do. — Annloir^  woul.l 
suggest  tliat  the  seisin  is  not  valid  in  eithtr 
case,  as  it  is  an  act  with  respect  lo  what  ii 
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division,  still  he  monrs  a  partioipation  in 
the  property ;  and  this  also  la  a  sort  of  iu- 


bKU  the  property  of  the  giver;  for  m  hiat thing,  withont  icparation,  were  lavfol,  it 
ri^ht  of  property  continues  in  force  until  mnBt  necoBsarily  follow  that  a,  thing'  is  in* 
seisin,  that  is  consequently  invalid  without  cumbent  upon  the  giver  which  ho  naa  not 
his  consent.  The  reason  for  a  more  favour-  engag-ed  for,  —  namelj;,  a  division  which 
able  construction  of  the  law,  in  the  instance  may  possibly  be  injurious  ta  him  (whence 
in  question,  is  that  seisin,  in  a  cose  of  gift,  it  is  that  a  gift  is  not  complete  and  valid 
is  similar  to  accc^itance  in  sale,  en  this  oon-  '  until  it  be  taken  possession  of ;  since  if  it 
■idenition,  that  m  the  one  the  effect  of  the  were  valid  before  seisin,  a  thing  would  be 
deed  (that  is,  the  establishment  of  a  right  of .  incumbent  upon  the  donor  which  he  has  not 
property)  rests  upon  the  seisin,  and  in  the  engaged  for, — namely,  delivery). — It  is 
other  upon  the  acceptance.— As,  moreover,  I  otherwise  wiUi  respect  to  articles  of  an  in- 
the  object  of  a  gift  is  the  establishment  of  a  dirisible  nature ;  oecause  in  those  a  oom- 
ruht  of  property,  it  follows  that  the  tender  plet«  seisin  is  altogether  impraoticable,  and 
of  the  river  is,  virtually,  an  empowerment  nence  an  incomplete  seisin  most  neeesaarily 
of  the  donee  to  take  possession.— It  is  other-  suffice,  since  this  is  all  that  the  article 
vise  where  the  seisin  is  made  after  the  admits  of;.~and  also,  because  in  this  in- 
lireaking  up  of  the  meeting  ;  because  our  ,  stance  the  donor  does  not  incur  the  inooil- 
doctars  do  not  admit  of  the  establishment  of .  venience  of  a  division. 

the  power  over  the  thing  bat  when  seisin  is  Objection. — Analogy  would  SDggest  that 
immediately  conjoined  with  acceptance ;  and  the  sift  of  a  part  of  an  indivisible  artide  is 
as  the  valiiuty  of  aaccptanoe  is  particularly  invalid ;  because,  although  the  donor  do  not, 
restricted  to  the  plnce  of  the  meeting,  so 
also  is  the  thing  which  is  conjoined  with  it. 
— It  is  also  otherwise  where  Uio  giver  pro- 
hibits the  donee  from  taking  possession  in 
the  place  of  meeting,  for  in  that  case  the 
seisin  of  the  donee  in  the  place  of  the  meet- 
ing would  be  invalid,  as  ar^nments  of 
implied  intention  cannot  ha  put  in  competi- 
tion with  express  declaration, 

A  ^fi  made  from  divisible  propert;/  muit 
he  dimded  off; — but  not  a  gift  made  from 
indinitible  properii/.—^A  ourr  of  port  of  a 
tfainr  whicn  is  capable  of  division  is  not 
valid  unless  the  said  part  be  divided  off  and 
separated  from  the  property  of  the  donor : 
but  a  gift  of  part  of  an  indivisible  thing  is 
valid.  Bhafti  maintains  that  the  gift  is 
-valid  in  either  case ;  becaase  a  gift  is  a  deed 
conveying  property,  and  valid,  as  such, 
with  regard  either  to  things  that  are  con- 
nected or  separated ;  in  the  same  manner  as 
in  sale. — The  ground  of  this  is  that  as  an 
indefinite  share  has  the  capacity  to  consti- 
tute property,  it  is  consequently  a  fit  subject 
of  gift :  nor  is  a  voluntary  deed  rendered 
nnll  by  the  indefiniteness  of  the  subject  of 
it ;  as  in  a  Earz-loan,  for  instance,  where  a 
person  gives  another  one  thousand  dirms,  of 
which  one  half  is  to  be  in  the  nature  of  a 
loan,  and  the  other  of  copartnership  ;  or  as 
in  bequest ;  or  in  the  gift  of  indivisible 
things.^ The  arguments  of  our  doctors  upon 
this  point  are  twofold. — Fibst,  seisin  in 
cases  of  gift  is  expressly  ordained,  and  con- 
sequently a  complete  seisin  is  a  necessary 
condition  :  but  a  complete  seisin  is  inlprac- 
ticable  with  respect  to  an  indefinite  put  of 
divisible  things,  as  it  is  impossible,  in  such, 
to  make  seisin  of  the  thin?  given  withont 
its  conjunction  with  something  that  is  not 
given ;  and  that  is  a  defective  seisin.— 
Becoitdli,  if  the  gift  of  part  of  a  divisible 


*  A  small  nortion  of  the  text  immediately 
preceding,  which  relatts  to  words  synoni- 
moQs,  either  directly  or  by  implication,  to 
•I. 1  Diki,.  -jrgift,  has  been  neoessarily 


Replt.— The  donor  is  subjected  to  a  par- 
ticipation in  a  thing  which  is  not  the  subject 
of  his  grant,  namely,  the  use  [of  the  whole 
indivisible  article],  for  his  gift  related  to  the 
substance  of  the  article,  not  to  the  use  of 
it : — hence  the  necessity  of  a  participatlan  is 
not  incurred  by  bim  with  respect  to  the 
thing  which  is,  properly,  the  subject  of  his 

SViiH  respect  to  the  analogy  advanced 
by  Shafei  between  the  case  in  question  and 
that  of  £arz-loan,  or  bequest,  it  is  totally 
unfounded;  because  in  bequests  the  seisin 
[of  the  legatee]  is  not  a  necessary  condition  ; 
neither  is  it  so  in  a  valid  sole ; — and  although 
seisin  be  requisite  in  Sillim  and  Sirf  sales , 
still  it  is  not  ordained  with  respect  to  them, 
and  hence  is  not  required  to  be  complete  in 
those  instances.  Besides,  as  all  those  oon- 
tracts  [of  sole]  are  contracts  of  responsi- 
bility, the  obligation  of  a  division  is  agroe- 
able  to  them. — With  respect  to  a  Karz-loon, 
it  is  a  voluntary  contract  in  the  beginning, 
but  a  contract  of  responsibility  in  the  end 
(since  it  involves  responsibility  for  a  simi- 
lar) ;  and  hence,  in  consideration  of  its 
resemblance  to  both,  an  incomplete  seisin 
is  made  a  condition  in  it,  not  a  division : 
besides,  seisin  is  not  especially  ordained  in 
this  instance. 

Ip  a  person  make  a  gift,  to  his  partner,  of 
his  share  in  the  partnership-stock,  capable 
of  division,  it  is  invalid,  because  of  Uie  in- 
validity of  the  gift  of  on  undefined  part  of 
a  divisible  subject,  as  before  eiplained. 

If  a  person  make  a  gift,  to  another,  of  an 
undefined  portion  of  land  (such  as  an  half, 
or  a  fourth),  such  gift  is  null,  for  the  reasons 
already  set  forth. — If^  however,  he  after- 
wards divide  it  off,  and  make  delivery  of  it, 
the  gift  becomes  valid ;  because  a  gift  is 
rendered  complete  by  seisin  ;  and  in  this 
case  nothing  else  remains  indefinitely  in- 
volved with  the  gift  at  the  time  of  seisin. 
31  ' 
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A  tjift  of  an  article  implicated  in  another 
artic'fr  is  uttinhj  inralitl.—lv  a  person  make 
a  jfiit  ot"  th'"  tl'Mir  of  wheat,  which  is  yet  in 
grain,  «»r  of  oil  of  S«'ssamc  whirh  is  not  yet! 
cxpressotl  frun  tli«-  seeds,  Hii«h  j^ift  is  invalid ;  j 
and  if  hi-  afterwards  ffrind  the  wheat  into ; 
Hour,  or  oxtraet  the  oil  from  the  Sessamo  ■ 
8ccds,  and  so  deliver  them  to  the  donee,  still 
the  ffift  is  not  thert^by  rendered  valid. — The 
same  rule  also  holds  with  respect  to  butter 
which  is  yet  in  milk.— The  reason  of  this  is 
that  the  thincr  given,  in  all  these  cases,  is  a 
njmcntity  (whence  it  is  tliat  if  an  usurper 
of  wheat,  or  of  seeds,  should  either  prind 
the  one  into  flour,  or  press  the  other  into  oil, 
he  then  becomes  proprieter  of  them) ;  and  as 
a  nonentity  cannot  be  a  subject  of  prouerty, 
the  deeds  in  querstion  are  therefore  null,  and 
cannot  afterwards  be  rendered  valid  other- 
wise than  by  being  executed  de  novo.— It  is 
different  in  the  preceding  case,  because  an 
undefined  portion  of  any  thing  is  neverthe- 
less capable  of  being  transferred. 

The  gift  of  millc  in  the  udder,  of  wool 
upon  the  back  of  a  jj[oat,  of  grain  or  trees 
upon  the  ground,  or  ot  fruit  upon  trees,  is  in 
the  nature  of  the  gift  of  an  undefined  part 
of  a  thing,  because  in  these  instances  the 
cause  of  invalidity  is  the  conjunction  of  the 
thing  given  with  what  is  not  given,  which  is 
a  bar  to  the  seisin,  in  the  same  manner  as  in 
the  case  of  undivided  things. 

The  gift  of  a  dcnuxit  to  the  trustee  is  valid 
without  a  formal  delircri/  and  seisin. — If  the 
thing  given  be  in  the  hands  of  the  donee,  in 
virtue  of  a  trust,  the  gift  is  in  that  case 
com])lete,  althouirh  there  be  no  formal  seisin, 
since  the  actual  article  is  already  in  the 
donee's  hands,  whence  his  seisin  is  not  re- 
quisite. It  is  otherwise  where  a  depositor 
sells  the  deposit  to  his  trustee,  for  in  this  case 
the  original  seisin  docs  not  suiHce,  because 
seisin  in  virtue^  of  purchase  is  a  seisin  induc- 
ing responsibility,  and  therefore  cannot  be 
suostituted  by  a  seisin  in  virtue  of  a  trust ; 
but  seisin  in  virtue  of  gift,  on  the  contrary, 
as  not  being  a  seisin  indueinc^  responsibility, 
may  be  substituted  by  a  seisin  in  virtue  of  a 
trust. 

21tt:  gift,  h/  a  father  to  his  infant  son,  of 
any  thing  eithar  actually  or  virtually/  in  his 
possession t  is  valid  in  virtue  if  his  [the 
father  s]  seisin, — If  a  father  make^  a  gift  of 
something  to  his  infant  son,  the  infant,  in 
virtue  of  the  gift,  becomes  proprietor  of  the 
same,  provided  the  thing  given  be,  at  the 
time,  in  the  possession  either  of  the  father 
or  of  Ms  trustee ;  because  the  possession  of 
the  father  is  capable  of  becoming  possession 
in  virtue  of  gift,  and  the  possession  of  the 
trustee  is  equivalent  to  that  of  the  father. 
(It  were  otherwise  if  tlie  thing  given  have 
been  pawned  or  usurped  by  another,  or  sold 
by  an  invalid  sale  ;  because  a  pawn  and  nn 
usur])ation  are  in  the  possession  of  another, 
and  the  subject  of  an  invalid  sale  is  the 
property  of  another.) — The  same  rule  holds 
when  a  mother  gives  something  to  her  infant 
son  whom  she  maintains,  and  of  whom  the 
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father  is  dead,  and  no  g:iiaTdian  provided: 
and  80  also,  with  resi)cct  to  the  gift  of  any 
other  person  maintaining  a  child  under  the» 
circumstances. — It  is  to  he  observed  that  the 
law  with  respect  to  seisin  in  cases  of  alm»- 
gift  is  similar  to  that  in  gifts. — Thus  if  b 
person  should  bestow  in  alms,  upon  a  paufNtr, 
any  thin^  of  which  the  pauper  Has  possessks 
at  the  time,  he  [the  pauper]  in  that  cik 
becomes  proprietor  of  the  same,  without  tk 
necessity  of  a  new  seisin ;  and  so  also,  if  a 
father  snould  bestow  in  alms,  upon  his  infant 
son,  something  of  which  he  lumself  or  hi 
trustee  has  the  possession,  the  infant  becom^i 
proprietor  thereof :— contrary  to  where  the 
thing  so  bestowed  has  been  pawned,  lost  bj 
usurpation,  or  sold  bjr  an  invalid  sale. 

And  80  also,  a  gift  to  an  infant  hy  a 
stranger. — If  a  stranger  make  a  gift  of  a 
thing  to  an  infant^  the  gift  is  rendered  cok- 
pleto  by  the  seisin  of  the  father  of  the  infant; 
for  as  he  is  master  of  deeds  with  respect  to 
the  child  liable  to  both  good  and  evil  (sudi 
as  sale),  he  is  consequently,  in  a  superior 
degree,  master  of  gift,  which  is  purely  ad- 
vantageous. 

Gift  to  an  orphan  is  rendered  valid  by  the 
stiisin  of  his  guardian. — Ip  a  x>erson  make  a 
^ft  of  a  thing  to  an  orphan,  and  it  be  sei«d 
m  his  behalf  by  his  guardian, — being  eith€r 
the  executor  appointed  by  his  father,— or  his 
grandfather,  or  the  execator  appointed  bj 
nis  gandfather,  it  is  valid  ;  because  oil  these 
relatives  have  an  authority  over  the  orphaa, 
as  thev  stand  in  the  place  of  his  father. 

Ami,  to  a  fatherless  infant^  by  the  seisin 
of  his  mother. — If  a  fatherless  child  bt 
under  charge  of  his  mother,  and  she  take 

Eossession  of  a  gift  made  to  him,  it  is  valid; 
ecausc  she  has  an  authority  for  the  pro- 
servation  of  him  and  his  property ;  and  the 
seisin  of  a  gift  made  to  him  is  in  the  nature 
of  a  preservation  of  liimself,  since  a  child 
could  not  be  subsisted  without  property.— 
The  same  rule  also  holds  vrith  respect  to  a 
stranger  who  has  the  charge  of  an  orphan  ;— 
because  as  his  seisin  is  of  legal  force  (whence 
it  is  that  another  stranger  has  not  a  right  to 
take  the  orphan  from  him),  he  is  consequently 
competent  to  all  such  things  as  are  purely 
for  the  advantage  of  the  orphan. 

Gift  to  a  rational  infant  is  rendered  valid 
by  the  seisin  of  the  infant  himself.— Tr  nn 
infant  should  himself  take  possesion  of  a 
thing  given  to  him,  it  is  valid,  provided  hL* 
be  endowed  with  reason ;  because  such  an 
act  is  for  his  advantaj^  ;  and  he  has  a 
capability  of  performing  it,  as  capability  de- 
pends on  reason  and  understanding,  which 
ne  possesses. 

It  is  lawful  for  a  husband  to  take  posses- 
sion of  any  thing  given  to  his  wife,  being  an 
infant.  proWded  she  have  been  sent  fiom  her 
father  s  house  to  his ;  and  this  although  the 
father  be  present;  because  he  is  held,  by 
implication,  to  have  resigned  the  manage- 
ment of  her  concerns  to  the  husband.  It  is 
otherwise  where  she  has  not  been  sent  from 
her  father's  house,  because  then  the  father  is 
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he  has  Bdmitbed  of  charity  tc 

i.  but  not  of  a  sift  to  two  ricli 

.  whilst  in  tho  Mabsoot  he  has  made  no 

differenCB  between  them,  but  on  the  oontrary 


Teapect  to  u  mother,  or  any  others  havins-  Saghc.. ,  . 

charge  of  her  ;  because  they  are  not  cntitlco  two  poor 
to  possess  themsclTca  of  a.  ftift  in  her  behalf,  ' 

niuess  the  father  be  dead,  or  absent,  and  his  . 

plaoe  of  residence  unknown  ;  for  their  powci  has  declared  them  to  be  equal, 

IS  in  yirtne  of  neoeasity,  and  not  from  any  declares  "  neither  a  gift  nor  alma 

■upposedauthority ;  andtbisnecesBity  oannot  -        <' <   >  •< 

exut  whilst  the  father  is  present. 

A  houie  may  be  conveyed  in  qift  by  tum  perfect  seisic 

pertoita  to  one . — If  two  persons,  jointly,  make  tion  in  the  Jiuuu  Diit^utnsr  » 

■i  gift  of  a  house  to  one  man,  it  is  valid ;  be-  alma  is  to  give  to  God,  who 

cause,  as  they  deliver  it  over  to  him  wholly,  almi  ' '  .  .    .1 

property 


he  there 
two  men 

of  property  is  a 
dependant  on  a 

_  of  the  distine- 

Sagheer  is  that  the  end  of 

QoD,  who  is  one;  and  the 

.    , .  the  poor  men,  but  as  their 

it  wholly,  no  miitore  ot   daily  food  from  God  Almig'hty ;  whereaa  Uie 

be  said  to  exist  at  the  time  of    mft  goes  direoOy  to  the  object  of  it,  namely, 

the    two   men. — Some    have  said  that  the 

recital   in  the  Jama  Sagbeer   is  the  most 

p..,  _. , approved  doctrine ;  and  that  the  meaning  of 

invalid,  according  to  Eaneefa.    The  two   the  doctrine  in  the  Mabsoot  is  that  charity  to 

__;_!__  L^i.i  ;..  1..  *L 1.-J   1. .L.  n„(,  jIuJj  men  is  invalid,  in  the  same  manner 

as  a  gift  to  two  men  of  any  description. 

Cute  of  the  gift  of  a  house  in  teparate  loU. 
—Is  a  person  make  a  gift  to  two  men,  of 
one  third  of  his  house  to  one  of  them,  and  of 
one  third  to  the  other,  it  is  invalid  accord- 
ing to  the  two  diaciples,  and  according  to 
Mohammed  it  is  valid.  If,  however,  he  make 
e,  and  one  half  to  the 
case  two  reports  with 
respect  to  the  opinion  of  Aboo  Yoosaf. — 
According  to  the  two  principles  maintained 
by  Hanceia,  the  ^ft  in  that  case  is  invalid ; 
whereas,  according  to  the  principles  of 
'Mohammed,  it  is  valid. — The  reason  of  the 
I  distinction,  in  the  latter  instance,  as  main- 
tained by  Aboo  Yoosaf,  is  that  because  of  the 
express  apportioning  of  the  gift,  it  t 
evident  that  the  object  of  the  giver  .__  ., 
establish  a  part  of  the  property  in  each,  hy 
which  means  a  mixture  of  the  property  most 
inevitably  take  place  ;^whenee  it  is  that  it 
is  not  lawful  for  a  person  to  pawn  a  thing 
into  the  hands  of  two,  by  apportioning  an 
half  of  it  separately  to  each. 


apift' 


the  two  donees  (in  as  much  as  there  is  only 
one  conveyance)  there  is  consequently  no 
mixture  of  property ;  in  the  same  manner  as 
where  one  man  pavras  a  house  to  two 


«  gift  of  half  the  house  to  each  of  the  donees 
(as  is  evident  from  this,  that  if  one  man  give 
to  two  men  something  incapable  of  division, 
and  one  of  them  accept  the  same,  the  gift 
becomes  valid  with  respect  to  bis  share)  ;— 
and  such  being  the  cose,  it  follows  that,  at  the 
time  of  seisin  Dy  each  of  the  donees,  a  mix- 
ture of  property  must  take  place.  SECOSBLr, 
as  a  right  of  property  is  established  in  each 
of  the  donees,  in  the  extent  of  one  half,  it 
follows  that  the  conveyance  or  investiture 
most  also  be  in  the  same  proportions,  since 
the  right  of  property  is  an  effect  of  the  con- 
veyance :  on  this  consideration,  therefore, 
that  a  right  of  property  is  established  in  each 
with  respect  to  one  half,  an  indefinite  mix- 
tare  of  tnoir  respective  shares  in  the  gift  is 
fully  established. — It  is  otherwise  in  a  cose 
of  pawn,  because  the  effect  of  that  is  deten- 
tion, not  right  of  property,  and  the  right  of 
detention  is  wholly  and  completely  estab- 
lished in  each  of  the  pawn-holders,  respec- 
tively, insomuch  that  if  the  pawner  should 
discharge  the  debt  of  one  of  them,  still  the 
richt  of  the  other  to  a  complete  detention 

Ifittinctionoeticeen  Joint  gift  or  r/ii'«  to  the 
rich  and  to  the  poor. — It  is  reoora>.a,  in  the 
Jama  Sagbeer,  that  if  a  rich  man  bestow 
ten  dirms,  in  alms,  upon  two  poor  men,  or 
make  a  gift  of  that  sum  to  them,  it  is  valid  ; 
but  that  if  the  said  charity  or  giit  be  made 
to  two  rich  men,  it  is  invalid.  (The  two  dis- 
ciples maintain  that  in  this   last   instance 


to 


OF  KETaACIATION  OP  ODTB. 

The  donor  may  relr act  his  gift  to  a  itranger. 

—It  is  lawful  for  a  donor  to  retract  the  gift 

lie  may  have  made  to   a  stranger.     Bhafei 

maintains  that  this  is  not  lawful:  beoansethe 

Erophet  has  said,  "  Let  not  a  donor  retract 
is  gift;  but  let  a  faires,  if  he  please, 
retract  a  gill  he  may  have  made  to  his 
BOS  ;"  and  also,  because  retractation  is  the 
very  op^wsito  to  conveyance, — and  a«  a  deed 
of  gift  is  a  deed  of  conveyanoe,  it  conse- 
quently cannot  admit  its  oppofit«.  It  is 
otherwise  with  resect  to  a  gut  made  by : 


into  alms,  when  the  object  is  ..   ^     .   .... —  .     .    .      .    -  ., — ^ , 

and  alms  into  a  gift,  when  the  object  is  a  .  it  is  a  role  with  him  that  a  father  has  a  power 
rich  man, — beoaose  of  the  similarity  betwixt  1  over  the  propertyof  hisson.— lie  arguments 
these  deeds,  as  each  is  a  oonveyauce  of  pro-  of  our  doctors  upon  this  point  ore  twofold.— 
perty  without  in  ezohange.    Henoe  HaiieefB  I  Ftbst,  the  propnet  has  taid,  "  A  dtmor  pro- 
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serves  a  right  to  his  ^ift,  so  long  as  he  does 
not  obtain  a  return  for  it/* — Secoxdly,  the 
objiTt  of  a  gift  to  a  stranger  is  a  return  ; — 
for  it  is  a  custom  to  send  prt'sonts  to  a  person 
of  high  rank  that  he  may  protect  the  aonur  ; 
to  a  person  (jf  inferior  rank  that  the  donor 
may  obtain  his  services  ;  and  to  a  person  of 
equal  rank  that  he  may  obtain  an  equivalent; 
— and  Hueh  being  the  case,  it  follows  that  the 
donor  has  a  power  of  annulment,  so  lon^  as 
the  object  of  the  deed  is  not  answered,  since 
a  gift  IS  capable  of  annulment.  With  respect 
to  the  tradition  of  the  pn»phet  quoted  bj 
Bhafei,  the  meaning  of  it  is  that  the  donor  is 
not  himself  empowered  to  retract  his  gift,  as 
that  must  be  done  by  a  decree  of  the  Kazee, 
with  the  consent  of  the  donee, — excex)ting  in 
the  case  of  a  father,  who  is  himself  competent 
to  retract  a  gift  to  his  son,  when  he  wants  it 
for  the  maintenance  of  the  son  ;  and  this  is 
metaphorically  termed  a  rctraclatiun. — It  is 
to  be  observed,  however,  that  although  a 
retractation  of  a  gift  bo  agreeable  to  the 
letter  of  the  law,  still  it  induces  abomina- 
tion ;  for  the  prophet  has  said,  **  The  retrac- 
tation of  a  gift  is  liki!  eating  one's  spittle." 

Hut  there  arc  various  eircumstances  which 
bar  the  retractation, — It  is  further  to  be 
observed,  that  the  bars  to  a  retractation  of 
a  gift  are  manv, — amongst  which  are  the 
following : — I.  The  donee  giving  the  donor  a 
return  or  consideration  ;  because  this  fuliils 
the  donor's  object. — II.  The  incorporation  of 
an  increase  with  the  gift :  because  in  that 
inst^inco  a  retractation  cannot  take  place 
without  including  the  increase,  as  that  is 
implicated  ;  and  it  cannot  take  place  so  as  to 
include  the  increase,  since  that  was  not 
included  in  the  deed  of  gift. — III.  The  death 
of  one  of  the  parties  :  for  if  the  donee  should 
die,  his  property  shifts  to  his  heir,  and 
becomes  tne  same  as  if  it  had  shifted  during 
his  lifetime ;  and  if  the  donor  should  die,  his 
heirs  are  strangers  with  respect  to  the  con- 
tract, since  they  made  no  tender  of  the  thing 
given. — IV.  The  alienation  of  the  gift  from 
the  donee's  property  during  liis  lifetime ; 
because  this  is  a  consequence  of  the  power 
vested  in  him  by  the  gift,  which  power, 
therefore,  cannot  then  be  retracted ;  and  also 
because  the  right  of  property  has  regenerated 
in  another  person,  in  virtue  of  a  fresh  cause, 
namely,  conveyance  to  a  second  donee ;  and 
as  a  regeneration  of  the  right  of  property 
is  equivalent  to  an  essential  change  in  the 
thing,  the  case  is  therefore  the  same  as  if  the 
gift  were  to  become,  in  effect,  a  different 
thing  from  what  it  was,  and  consequently 
not  nable  to  retractation. 

^  ffif^  of  land  cannot  be  retracted  after 
the  donee  has  built  or  planted  on  /V.— If  a 

I>erson  make  a  gift  to  another  of  a  piece  of 
and  destitute  of  buildings  or  plantations, 
and  the  donee  plant  trees  in  it,  or  build  a 
house,  a  stable,  or  a  shop  of  such  a  size  as  to 
be  deemed  an  increase,  in  that  case  the  donor 
is  not  entitled  to  retract  the  gift,  because  of 
the  increase  which  it  has  received. — The 
restriction  is  stated  with  respect  to  the  shop, 


bccanse  shorn  are  sometunea  bo  small  as  not 
to  be  deemed  an  increase,  and  sometimes  the 
land  is  very  extensive,  the  shop  occupying 
only  one  particular  part  of  it ;  in  which  case 
the  bar  operates  only  with  respect  to  ihiX 
part. 

After  the  sak  of  a  part  of  the  land  by  tin 
donee,  the  donor  may  resume  the  remainder. 
— If  the  donee  sell  one  half  of  granted  Lmd 
undivided,  the  donor  may  in  that  case  resume 
the  other  half,  as  to  the  resumption  of  thit 
no  bar  exists.  If,  on  the  other  hand,  the 
donee  should  not  haye  sold  any  part  of  the 
land,  the  donor  may  resume  one  half  of  it, 
for  as  he  is  entitled  to  resume  the  whole,  it 
follows  that  he  is  entitled  to  resume  the  half, 
a  fortiori. 

A  gift  to  a  kinsman  camiot  be  resumed - 
If  a  person  make  a  gift  of  anything  to  his 
relation  within  the  prohibited  degrees  it  is 
not  lawful  for  him  to  resume  it,  because  the 
prophet  has  said,  **  Wlien  a  gift  is  made  tc^  a 
prohibited  relation,  it  must  not  be  resumed;" 
— and  also  because  the  object  of  the  gift  is 
an  increase  of  the  ties  of  affinity,  which  is 
thereby  obtained. 

Nor  a  gift  to  a  husband  or  tc\fe  during 
marriage, — If  a  husband  make  a  giit  of  any 
thing  to  his  wife,  or  a  wife  to  her  husband,  it 
cannot  be  retracted,  because  the  object  of  the 
gift  is  an  improvement  of  affection  (ia  the 
same^  manner  as  in  the  case  of  presents  to 
relations) ;  and  as  the  object  is  obtained, 
the  gift  cannot  be  retracted.*  This  objeet, 
however,  is  to  be  regarded  only  during  the 
existent  period  of  the  contract;  insomiv^ 
that  if  a  person  give  something  to  a  stranire 
woman,  and  afterwards  marrv  her,  he  m&j 
retract  the  gift; — whereas,  if  a  man  give 
something  to  his  wife,  and  afterwards  divorce 
her  three  times,  ho  is  not  entitled  to  letraet 
the  gift. 

llie  receipt  of  a  return  prohibits  retradc- 
tion, — If  the  donee  say  to  the  donor,  **  Take 
this  thing  in  exchange  for  your  gift,"  and 
he  accept  it,  the  right  of  retractation  is  an* 
nulled,  oecause  of  the  donor  haying  obtained 
the  obiect  of  his  gift. 

Although  the  return  beaiven  by  a  stmnfer. 
—If  a  stranger,  on  behalf  of  a  donee,  fere 
something  gratuitously  t  to  the  donor  in  «• 
change  for  his  gift,  and  the  donor  accept  the 
same,  the  right  of  retractation  then  ceases; 
because  a  stranger  may  lawfully  give  a  com- 
pensation for  the  relinquishment  of  a  ti^t, 
m  the  same  manner  as  m  cases  of  Khoola  or 
composition. 

Ir  a  part  of  the  qifl  prove  the  property  of 
another,  a  proportionable  part  ojthe  return 
maty  be  resumed,— Iv  the  half  of  a  gift  prove 


*  Because  of  the  existence  of  the  first  bar 
before  mentioned :  for  the  increase  of  affection 
excited  in  the  wife  by  the  gift  is  supposed, 
by  the  law,  to  be  a  return  which  she  pays 
for  it,  and  which  consequently  depriTes  the 
donor  of  the  power  of  retractation. 

t  Arab.  Tibbarran ;  that  is,  of  hii  own 
accord,  and  without  soUoitation* 
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back  from  the  donor  half  of  the  return  he  rule  also  holds  where  the  gift  u  lost  or  de- 
maj  have  made  him  for  the  gift,  aince  the  atroyed  in  the  pouesaion  of  the  donee,  Bub- 
thing  opposed  to  that  half  waa  not  secured  sequent  to  the  decree  of  the  Kazee,  but  prior 
and  rendered  safe  to  him.  If,  on  the  con-  to  the  demand  of  it  b;  the  donor,  because 
trary,  half  the  return  prove  the  property  of  the  original  tenure  by  which  he  held  it  waa 
■ome  other  than  the  douee,  the  donor  is  not  not  a  tenure  of  responsibility,  and  that 
in  that  case  entitled  to  take  back  from  the  tenure  still  exists.— But  if  the  donor  de- 
donee  a  particular  part  of  the  gift ;  but  he  mand  the  article,  and  prohibit  the  donee 
may  restore  the  remaining  part  of  the  return,  from  keeping  possession  of  it,  subsequent  to 
and  then  resume  the  whole  of  the  gift  from  a  decree  of  the  Kazee,  and  the  donee  nerer- 
the  donee. — i^ifier  maintains  that  the  donor  theless  continue  to  retain  it^  be  is  respon- 
may  take  back  half  of  the  gift,  as  he  con-  sible  for  it,  as  he  is  then  guilty  of  a  tnuu- 
uders  this  case  to  be  analueoua  to  that  of  gresaion. 

pArt  of   the  gift   proTing  tlie  properly  of  The  donor'i  re-poMettion  of  the  gift  U  not 

another.— The  reasoning  of  our  doctors,  in  reqaiaite  to  the   vaUdity    of   retractation. — 

support  of  their  opinion,  is  that  the  remain-  When  a  person  retracts  his  gift,  either  in 

ing  part  of  the  return  has  a  fitness  to  be  virtue  of  a  decree  of  the  Kazee,  or  of  the 

considered  as  a  return  for  the  whole  of  the  mutual  consent  of  the  forties,  it  is  an  annul- 

gift  from  the  beginning  :  as,  moreover,  in  ment  of  the  original  gift,  and  not  a  ^ft  do 

consequence  of  half  the  rehmi  proving  the  novo  on  the  port  of  tho  donee,  and  therefoni 

right  of  anotber,  it  becomes  apparent  that  seisin  by  the  donor  is  not  in  such  case  a 

there  is  no  other  return  for  the  gilt  thuu  tin  requisite  oondition.    Eetractation,  moreover, 

remaining  part,  it  fallows  that  tho  donor  i?  is  ^wful  with  respect  to  an  undivided  por- 

not  entitfeil  to  resume  an  equivalent   limii  tion;  but  if  a  retractation  were  a  gift  de  novo, 

the  gift. — He  is,  however,  allowedan  iiiMiiu  seisin  would  be  a  requisite  condition,  and 

in  ttiis  instance,  with  respect  to  the  uhili  consequently  retractation  with  respect  to  on 

gift,  because  he  did  not  relinquish  hii.  i',.-l,i  undivided  portion  would  not  be  lawful.  The 

of  retiaotatian  on  any  other  oonditioii  :b  iri  reason  of  this  is  that  a  deed  of  gift  is  valid 

that  of  the   security  of  the  whole  ij|'   thi.  under  the  reservation  of  a  right  of  aoaul- 

retom ;  and  as  that  does  not  prove  com-  meat.    The  donor,  therefore,  in  annulling 

pletely  secure  to  him,  he  ia    therefore  at  the  deed,  does  no  more  than  possess  himself 

liberty t*  restore  the  remaining  half  of  tho  of  his  own  established  right;  and  hence  a 

retom,  and  to  take  back  the  whole  of  the  retractation  is  an  annulment  in  all  oases,  that 

gift  ia,  whether  it  take  place  in  virtue  of  a 

Wh«n  the  return  it  oppoied  only  to  a  part,  decree  of  the  Kazee,  or  by  the  oonsent  of 

the  remainder  of  the  gift  may  be  reiurrud.—  both  parties.— It  is  oUienrise  with  respect  to 

If  a  person  make  a  giftof  a  bouse  to  another,  a  buyer's  return  of  goods  on  account  of  a  de- 

and  the  donee  give  a  return  to  the  donor  for  feet  without  a  decree  of  tbe  Kazee  ;  for  that 

a,  half  only  of  the  huuac  so  given,  the  donor  with  respect  to  a  third  person,  is  oonsidered  as 

may  in  that  ease  resume  the  hidf   of  the  acontract denovo,sincethepurchaserhasnot 

home  for  which  he  received  no  exchange,  apowcrof  annulment,  but  has  merely  a  right 

since  a  bar  to  bis  retractation  existed  only  to  the  quality  of  safety  in  the  goods ;  ana  in 

with  respect  to  the  other  half.  defect  of  that  quality,  be  is,  from  a  principlo 

Retractation  requiret  mutual  comeni,  or  a  at  necessity,  allowoJ  to  annul  the  contract. 

tfewee.— A  GIFT  cannot  lawfully  be  retracted  — Its  being  an  annulmant,  therefore,  wiA 

but  with  the  consent  of  both  parties,  or  by  a  respeet  to  any  third  person,  must  depend 

decree  of  the  Kazee,  because  the  retractation  upon  the  Kazee's  decree.— Hence  there  is  au 

of  a  gift  is  a,  disputed  point  amon^t  the  essential  differenoe  between  the  retraotation 

leamtd.     There  is,  moreover,  a  degree  of  of  a  gift,  and  the  return  of  goods  on  account 

weakness  in  a  retractation,  because  the  ad-  of  a  defect. 

mission  of  it  is  contrary  to  analogy,  since  it  The  donee,  incurring  any  retpotuibilitij  in 

ia  a  power  over  tho  property  of  another,  as  eonscqaenee  of  a  gift,  receices  no  compenea- 

the  right  of  propertv  in  a  gift  is  established  tion  from  the  donor.— Ir  the  substance  of  a 

in  the  donee.     Besides,  as  there  may  arise  a  gift  prove  the  propertv  of  another  after  it  bos 

contention  with  respect  to  the  object  in  lieu  been  destroyed,  and  the  donte  make  good  the 

of  it  (since  the  donor  may  claim  something  loss  to  the  proprietor,  in  that  case  he  is  not 

which  the  donee  may  refuse),  the  contention,  entitled  to  receive  anything  in  compensation 

therefore,  cannot  possibly  bo  settled  but  by  fromthedonor ;  bocausoa  gift  isagratuitoua 

the  consent  of  the  parties,  or  by  a  decree  of  contract,  and  a  donee  has  no  right  to  the  seou- 

the  Kazee,— insomuch  that  if  the  gift  be  a  rity  or  safety  of  the  gift,  nor  is  he  entitled 

slave,  and  the  donee  should  have  emnnoi-  to  act  in  behalf  of  the  donor. — Hence  he  is 

pated  him   previous  to  the  decree  of   the  not  entitled  to  any  thing  from  the  donor,  not- 

Kazee,  the  emancipation  holds  good.     If  the  withstanding  the  fraud  that  has  been  pruc- 

donor  should  prohibit  th^  donee  from  keep-  tised^upon  him ;  for  although  fraud  be  a  cause 

ing  possession  of  the  gift,  and  he  neverthe-  of  a  resumption  in  a  contract  of  mutual  ex- 

Ubs  retain  poaaesaion  of  it,  and  it  be  lost  or  change,  it  is  not  so  in  a  contraot  not  of 

deitroyed  in  hui  baadfi  he  ia  not  mponaible  mutual  exohange. 
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A  mtifufil  (fifi  requires  mutual  seisin. — If 
n  ]iprsoii  pivf  somethint?  to  anothiT  on  con- 
dition oi  that  (>th«r  grivin^  something?  to  him 
in  rxohaniTf  I'nr  it,  Xhv  mutual  seisin  of  the 
ri"*p' I'tivf  It-turns  is  rf^arded ;  that  is  to 
Kiy,  thr  rontrart  is  nothinfc  until  the  two 
Bi-isins  take  iilui-f,  an<l  is  made  null  hy  the 
suhjirt  of  it,  <>n  iithtr  side,  beinff  mixed 
with  otlitr  T)roiKrty. — The  reason  or  this  is. 
that  a  ditil  of  tliis  nature  is  in  its  ori^al 
u  ^'ift;  but  whenever  the  two  seisins  take 
plaor,  it  breomcs,  in  <.'licct,  a  sale ;  and,  as 
Kucji,  a  return  may  be  made  on  account  of 
a  (l<-f(<t,  or  from  un  option  of  inspection; 
and  tlie  ri^ht  of  Sliafia  is  also  connected  with 
it.-  /.'itW'T  and  Shafei  maintain  that  this  is 
a  sale  both  oritnnally  and  ultimately,  in  as 
mueh  as  the  oharactoristic  of  sale,  namely, 
a  eonvfvamH!  of  property  for  a  return,  exists 
in  it ;  and  in  alt  eontraets  regrard  must  be 
])aid  to  the  spirit  of  them,  insomuch  that  if 
a  iiia^tiT  should  sell  his  own  slave  tojthe  slave 
hiinsflt',  }ie  [the  slave]  is  in  that  case  free. 
■  -Th«'  ar^ruiiients  of  our  d(K'tor8  are,  that  the 
contract  coinpn-hends  two  diiiercnt  shapes  or 
dfbiTiptions.— I.  It  is  a  ^ift  with  respect  to 
th».'  httrr. — II.  It  is  a  sale  with  respect  to 
thf  spirit.  It  is  thenforc  requisite  to  pay  at- 
tention to  both  in  the  utmost  possible  desree. 
Now,  in  the  deed  at  present  under  considera- 
tion, an  observance  of  lK>th  is  practicable ; 
b<-eause,  in  a  j^iltj  the  rijrht  of  property  is 
susjK'ndcd  till  seisin;  and,  in  a  sale,  the 
riplit  of  property  is  undone  in  case  of  anj 
invalidity.  The  ettect  of  sale,  moreover,  is 
oblif^ation:  and  a  gift  also  becomes  obliga- 
tory upon  gi\'ing  a  return  for  it. — Out  of 
attention,  therefore,  to  both  shapes,  the  con- 
tract is  considered  as  being  originally  a  gift, 
and  ultimately  a  sale.  It  is  otherwise  with 
re&pect  to  the  sale  of  the  person  of  a  slave  to 
the  slave  himself ;  for  it  is  impossible  in  any 
res]>eet  to  consider  this  as  a  sale,  since  a  slave 
cannot  possibly  be  master  of  himself. 

Section. 

The  gift  of  a  pregnant  slave  includes  a  gift 
of  hf'.r  Jfcfitus. — If  a  person  make  a  gift  to 
anothrr  (»f  a  female  slave,  and  except  the 
child  in  her  womb,  the  gift  is  valid  ; — but 
tlie  exception  is  null ;  because  an  exception 
is  never  valid  unless  it  relate  to  such  a  thing 
as  might  have  been  the  subje«t  of  the  deed  ; 
and  a  child  in  the  womb  cannot  be  the  sub- 
ject of  gift,  because  it  is  equivalent  to  a 
constituent  part,  like  the  members  of  the 
body,  as  has  been  already  shown  in  treating 
of  sale : — such,  therefore,  being  the  case,  the 
exception  is  in  effect  the  same  as  an  invalid 
condition  :  hence  the  gift  remains  in  force ; 
and  the  exception  is  null.— The  same  rule 
also  holds  in  eases  of  marriage,  Khoola,  and 
composition  for  >vilful  bloodshed ; — that  is  to 
say,  if  a  person  assign  a  female  slave  (for 
instance)  us  the  dower,  in  marriage,  or  as 
the  consideration  for  Khoola,  or  the  compo- 
sition for  wilful  bloodshed,  and  except  the 
child  in  her  womb,  the  deed  is  valia,  but 
the  exception  is  null ;  because  none  of  these 


contracts  are  invalidated  by^  the  insertion 
of  an  invalid  condition. — It  is  otherwise  in 
cases  of  sale,  lease,  or  nawna^ ;  for  these 
are  ftU  rendered  invalid,  by  involving  an 
invalid  condition. 

I'ntess  that  hare  been  preriousli/  enMnci- 
pafvfi. — If  a  master  emancipate  the  fobtnsin 
the  womb  of  his  female  slave,  and  after- 
wards make  a  gift  of  the  slave  to  some  per- 
son, it  is  valid ;  because  as  the  foetns  is  not, 
in  this  instance,  the  property  of  the  donor, 
it  therefore  is  not  dependant  on  the  gift,  in 
the  manner  that  an  exception  is. 

Jf  the  foitus  have  been  previously  crtattd 
a  Afodahhir,  the  ^tft  ia  nu/L — If  a  master 
create  the  foetus  in  the  womb  of  his  female 
slave  a  Modabbir,  and  afterwards  make  a 
l^ft  of  the  slave  to  some  person,  the  gift 
IS  not  \'alid ;  because  the  child  of  the  said 
slave  still  remains  his  property,  and  there- 
fore his  act  of  making  it  Modabbir  does  not 
resemble  an  exception,  but  rather  operates 
as  a  total  bar  to  the  legality  of  the  gift :  for 
as  it  is  impossible  to  render  the  gift  valid 
with  respect  to  the  child,  because  of  his 
being  a  Modabbir,  it  becomes  the  same  as 
the  gift  of  an  undivided  portion,  or  as  the 
gift  of  a  thing  involved  with  the  property 
of  the  donor. 

The  gift  of  a  thing  renders  all  provisional 
conditions  respecting  it  nugatory. — If  a  per- 
son make  a  gilt  of  his  female  slave  to  anotner, 
on  condition  that  he  restore  her  to  him,  or 
that  he  emancipate  her,  or  create  her  an  Am- 
Walid, — or,  if  a  person  make  a  gift  of  a  house 
to  another,  on  condition  that  the  donee  give 
back  a  part  of  it,-^r,  if  a  person  make  a 
gift  of  his  house  in  charity  to  another,  on 
condition  that  the  receiver  of  the  charity 
give  him  something  in  exchange  for  part  of 
the  house, — such  gift  or  charity  is  valid ;  but 
the  condition  annexed  is  invalid,  because  it 
is  contrary  to  the  spirit  or  intendment  of  the 
contract ;  and  neither  gifts  nor  charities  are 
aiiected  by  being  accompanied  with  on  in- 
valid condition,  because  the  prophet  approved 
of  Amrees  [gifts  for  life],  but  held  Uie  con- 
dition annexed  to  them  by  the  firanter  *  to 
be  void. — It  is  otherwise  in  sale;  because 
the  prophet  has  prohibited  sale  with  sn 
invalid  condition ;  and  also  because  invaUd 
conditions,  as  being  in  the  nature  of  usury, 
manifest  their  efiects  in  contracts  of  ex- 
chan^,  but  not  in  such  as  are  not  of  the 
description  of  exchange. 

'The  gift  of  a  debt,  by  a  conditional  exemp- 
tion  from  tt,  is  null. — If  a  person,  having 
a  debt  due  to  him  of  one  thousand  diruis, 
should  fay  to  the  debtor  "when  to-morrow 
arrives  tlie  said  thousand  dirms  are  your 

5rt)perty,** — or,  **  you  are  exempted  ftom  the 
ebt," — or,  if  he  should  say  **  whenever  you 
pay  me  one  half  of  the  said  thousand  the 
other  half  is  your  property,"  or  *'  you  are 
exempted  from  the  debt  of  the  other  half,'' 
— the  gift  so  made  is  null.    The  reason  of 

*  Namely,  the  condition  of  restomtion 
upon  the  demiso  of  the  grantee. 
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tliis  is  that  tho  gift  of  a  debt  to  a  debtor  is 
an  exemption:  but  an  exemption  has  two 
meanings:— I.  It  is  a  conveyance  of  pro- 
perty, on  the  principle  of  debts  bein^  pro- 
perty, on  whicn  account  lawyers  have  held 
that  -•  an  exemption  may  be  undone  by  a 
rejection:" — II.  It  is  an  annulment,  since 
debt  is  in.  the  nature  of  a  quality,  on  which 
account  an  exemption  does  not  rest  upon 
acceptance.-3-Now  nothing  can  be  suspended 
on  a  condition  excepting  an  utter  annul- 
ment, such  as  a  divorce  or  an  emancipation  ; 
— ang^  an  exemption  (as  has  been  already 
said)  is  not  an  utter  annulment,  and  there- 
fore cannot  be  suspended  on  a  condition,  but 
on  the  contrary  is  perfectly  nugatory. 

Ca9e.  of.  life-grants. — An  Amree,  or  life- 
nant,  is  lawfiu  to  the  grantee  during  his 
Dfe,  and  descends  to  his  heirs,  because  of 
tho  tradition  before  quoted. — Besides,  the 
meaning  of  Amrcc  is  a  gift  of  a  house  (for 
example)  during  the  life  of  the  donee,  on 
condition  of  its  being  returned  upon  his 
death. — The  conveyance  of  tho  house,  there- 
fore, is  valid  without  anv  return;  and  the 
oondition  annexed  is  nuU,  because  the  pro- 
phet has  sanctioned  the  gift,  in  this  instance, 
and  annulled  the  condition,  as  before  men- 
tioned. An  Amree,  moreover,  is  nothing  but 
a  gift  and  a  condition ;  and  the  condition  is 
invalid ;  but  a  gift  is  not  rendered  null  by 
involvins:  an  invalid  condition,  as  has  been 
already  aemonstrated. 

If  one  person  sav  to  another,  "  my  house 
ia  yours  by  way  of  Ilikba,"  it  is  null,  ac- 
conlin^  to  Haneefa  and  Mohammed.  Aboo 
Yoosat  has  said  that  it  is  valid,  because  his 
declaration  *'  my  house  is  yours,"  is  a  con- 
veyance of  the  house  :  and  the  condition  of 
Iliicba  is  invalid;  because  the  meaning  of 
this  phrase  is  "if  I  die  before  you  then  my 
house  is  yours,** — that  is  to  say,  he  waits  in 
expectation  of  the  other's  death,  that  the 
liouse  may  revert  to  himself : — Rikba,  there- 
fore, resembles  Amree. — Tho  ar^^uments  of 
Haneefa  and  Mohammed  upon  this  point  are 
twofold.— FiBST,  the  propnet  has  legalized 
Amree  and  annulled  Eikba. — Secondly,  the 
meaning  of  "  my  house  is  yours  by  way  of 
Kikba,'  is  "  if  I  die  before  jou,  my  house 
is  yours,"  which  is  a  suspension  of  the  con- 
veyance of  property  upon  the  decease  of  the 
donor  previous  to  that  of  the  donee:  and 
this  is  a  matter  of  doubt  and  uncertainty, 
and  consequently  null. — It  is  to  be  observea 
that  Rikba  is  derived  from  Irtikab,  which 
means  expectation ;  for  the  donor  is,  as  it 
were,  an  expectant  of  the  death  of  the 
donee. 

Section, 

Of  Sadka,  or  Alms-deed, 

Alms-deed  requires  seisin  of  the  subject, — 
Alms-deed,  liKe  gift,  is  not  valid  unless 
attended  with  seisin,  as  it  is  gratuitous,  in 
the  same  manner  as  a  g^ift.  Neither  is  an 
alms  lawful,  where  it  oonaists  of  an  Ymdivided 
part  of  a  thing  capable  of  diyision,  for  the 


reasons  already  explained  in  the  case  of  a 
gift  under  these  circumstances. 

And  cannot  be  retracted, — Retra.ctation 
of  alms  is  not  lawful ;  because  the  object,  in 
alms,  is  merit  in  the  sight  of  60D,  and  that 
has  been  obtained.  If,  also,  a  person  bestow 
alms  upon  a  rich  man  it  is  not  lawful  to 
retract  therefrom,  on  a  favourable  construc- 
tion of  the  law,  because  to  acquire  merit  in 
the  si^ht  of  Qod  may  sometimes  be  the 
object  in  bestowing  alms  upon  the  rich. — In 
the  same  maimer  also,  if  a  person  make  a  gift 
of  any  thing  to  a  poor  man,  it  is  not  lawful 
to  retract  it,  because  the  object  in  such  gift 
is  merit,  and  that  has  been  obtained. 

Distinction  between  votive  vows  of  il/a» 
and  Milk,  in  alms, — If  a  person  vow  to 
devote  his  property  [Mal^  in  charity,  let  him 
give  of  that  kind  on  which  it  is  inodmbent 
upon  him  to  pay  Zakat.— If,  on  tiie  other 
hand,  he  vow  to  devote  his  possessions 
[Milk],  he  must  give  tho  whole  of  his  pro- 
perty.— It  is  related  that  there  is  no  diner- 
ence  between  these  two  cases. — We  have, 
however,  in  treating  of  the  duties  of  the 
Kazee,  shown  the  diflerence  between  Mai 
and  Milk ;  and  also  the  principles  on  which 
both  these  traditions  proceed. — It  is  to  be 
observed  that,  in  this  case,  t^e  person  that 
made  the  vow  must  be  told  to  reserve  for 
himself  and  his  family  as  much  of  his  pro- 
perty as  may  suffice  for  their  maintenance 
until  he  be  able  to  acquire  more.  The  re- 
mainder, after  such  reservation,  must  be 
bestowed  in  charity;  and  after  he  has  ac- 
quired more,  he  must  then  give  in  charity 
a  portion  equal  to  what  he  had  reserved  for 
the  subsistence  of  himself  and  his  family. — 
An  explanation  of  this  has  already  been 
given  m  treating  of  inheritance,  imdcr  the 
head  of  duties  of  the  Kazee. 
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OF  IJARA,   OB  HIBB. 

Definition  of  the  terms  used  in  hire, — 
I J  ABA,  in  its  primitive  sense,  signifies  a  sale 
of  usufruct ;  namely,  a  sale  of  certain  usu- 
fruct for  a  certain  hire,  such  as  rent  or 
wages.  In  the  language  of  the  law  it  signi- 
fies a  contract  of  usufruct  for  a  return. — 
(Analogy  is  repugnant  to  the  validity  of 
hire,  as  the  thmg  contracted  for,  namely, 
the  usufruct,  is  a  non-entity  ;  and  the  refer- 
ring an  investiture  to  a  thing  which  is  forth- 
coming is  invalid. — The  contract  in  question 
is  however  valid ;  because  mankind  stand  in 
need  of  such  contracts;  and  also,  because 
the  prophet  has  said,  "  Pay  the  hireling  his 
wages  before  the  sweat  has  dried  from  his 
brow ; "  and  also.  "  If  a  person  hire  another, 
let  him  inform  him  of  the  wages  he  is  to 
receive.'* — The  hirer  or  the  lessee  is  termed 
Ajir,  or  Mawjir ;  and  the  lessor,  or  the  per- 
son who  receives  the  wages  or  rent,  is  deno* 
minated  the  Moofltogir. 
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Chop.  I.—Intiodactory.  Th«  extent  of  the  luufhtef  nuiy  bt  defined 

Chap.  II.— Of  thL-  Timu  when  the  Hire  6y  filing  a  t#rm. —Thb  extent  of  nBufnwt 

muT  be  claimed.  may  be  detmed  by  fixing  >  term  ;  as  in  tiie 

Chap-  ill. — Of  Thin((s  the  Hire  of  which  hire  of  a  house  for  the  porpoBe  of  residence, 

la  unlawful  or  otherwise ;  — and  of  or  the  hire  of  land  forthe  purpose  of  cultiva- 

disputi'd  Uire.  tiun. — A  contract  of  hire,  therefore,  stipn- 

Ctuip.  IV. — Of  invalid  Hire.  lated  for  a  certain  t«rm,  to  what£Ter  extent, 

Chap.  V. — Of  thu  responsibility   of  a  is  valid ;   becaoae,  upon    tJte   term  being 

llireliDft'  known,  the  extent  of  the  oauiraot  for  Uiat 

Chap.  VI. — Uf  Uiro  on  one  of  ttro  Con-  term  is  also  known.    This  DTOoeeds  on  a  rap- 

ditions.  position   of  the  use   not    b^ng   various.— 

Cliap.  VII. — Of  the  Hire  of  Slavc-B.  Where,  however,  the    uaes   to    which   the 

Cliap.  Vill.— Of  Disputes  betwtun  the  article   is  to  be  applied    are   varioas,  the 

Hirer  and  the  Hireling.*  luufmot  cannot  be  aacertained  by  the  men 

Chap.  IX.— Of  thu  Dissolution  of  Uire.  declaration  of  a  term ;  as  in  tlie  case,  foi 

Instance,   of  hiring  ground,   for    a  certain 

CHAPTER  I.  term,  for  the  purpose  of  cultiviition,  which 

ne  miifructandthe  hire  must  be  parHcu.  """V^t  ■■  invalid unlesa  it  exprew  the  par- 

hrly  >pec(fie,l.-\  co.sriUCT  of  hirria  not  ^^"'^   f'^fn""   "^  cultivation,    amce  sow 

vaia  unK'i  both  the  usufruct  and  the  hir.-t  ^°?^*i,l."i^  T  ""Jf"?";  V'^'-Lilfi 

be  particularlr  known  and  apecititd.  because  Zv  .hT  «^^  *  f         ^  Vv."'*^'^ 

of  the  sayioR  of  the  prophi^  "If  a  person  '\"*    ""«    "presuon    of  our   author   "  te 

hireauolWethiminfomhimofthoVagoB  'h*?"'-^w'    ^7°^^  thnt  hue  is  vahd, 

he  is  to  rcciive  "  whether  it  be  for  a  long  or  a  ahort  term,  t> 

OBJECTiON.-It  would  appear,  from  that  the  term  is  aacertained,  and  men,  morwTer, 

sayioB,  that  a  knowlcd^oi'^the  hire  alone  is  f!?„V1S^?,"?°7  "r  ^^  *1™-{    ,"■1?"':' 

re-juiaite.  not  a  knowledge  of  the  usufruct.  *?,?!■  „'f^"'^^?'^**,  Cprocimitor]  of  a  cha^ 

r-vo^tLtbSt  i^'^hJ''Kf.\ti  ^t'nSfwS  C'  s.'e  T^^m^ff,:: 

ontr^rand%rttgcttrC:;'',lMi;,:  ^-"?d  to,"^™**  a  chdm  of  ri|thT£it- 

depi'odant :  as  therefore  a  knowledge  of  il„.  ^  T^t}^^  **™'  .S*?"^"  ^'^  ""J  ^«" 

dependaot  (namely  tic  hire)  is  requisite,  ,t  beyond  tl^. years.     Thiaw  approved.     . 

fol  ows  that  a  knowledge  of  the  p^ioipa^  i.  ,,^'  ^'I'T'i^S  t^^'^'J^"'}'^  'P^9«t 

requisite  »  fortiori  :-cSnscquen.ly  a  know-  '^*  X     ±J*.  P^M^<^-^^^^^^ 

le Jge  of  the  usnfmet  is  esutUshed,  from  the  ^"''  ^®  tt«!ertamed>y  a spe^oabim  of  work, 

teaSilion   in  .mestion,  by  inference ;-and  « whcreapereon  hiresanotiiertodyears™ 

also.  because  iVnoranoo  with  respect  to  the  ''}^^J;l}^'  ""  ff  ""T^  ^'""  ""^PT" 

■ubject  of  the  contract,  and  tie  return,  tends  ^L'^:?"'^  "  ?^'?  *"^''"i^  of  ndmg 

to  excite  eontentiou.  in  the  same  manner  as  "P^".'*  tl,^"^  distance, -beoanae,n;« 

ignorance  with  respect  to  the  price  and  the  tr^^^         1^'T^  t^^^*-^*^^ 

Mticle  in  a  contraotof  sale.  ^^f^tT'        *''^^t5^ ?^*^  dyeuw_(iuA 

rhehire  {or  recompeme)  may  consist  of  "  dipping  once  or  twice,  for  inataaoe)  in  fte 

anyfhiMcapabUofbe,ngvrxce-S\-ai.iKyA  fi"t<!aae,--^r  explainmg  tie  nature  of  the 

is  fawfJ  OS  a  prici,  is  afs5  kwf  ul  as  a  recom.  f  ""i^ewo'l^  (»"«•>  f.  ^^^  it  W  to  be  after 

peuscinhirerbccause  the  recompense  is  a  the  Paman  or  Turkiah  fashion)  mtlwieooiid 

price  paid  for  the  usufruct,  and  is  therefore  wse.-^ir  exphumngttw  weight  and  natim 

J.n«logoua    to  the   prioe   of  an  article  pur-  of  the  load  in  the  third  oase.-OT  «» l«igtii 

id.-All  articles,   moreover,  which  ore  "^   9^°  J?""???   ^   •*«.   '".'"rth   ea«!,--4h« 


incapable  of  constituting  price  (like  things   1      .    -  -      .-, ..t-   -: — 

not  of  the  description  of  similars,  such  as  a   tract  is   conaequentlv  vahd.— It    1 _ 

slave,  or  cloth),  are  uevertheless  a  tit  recom-  l«quenUy  happens  that  a  contract  of  hire  is 
penso  in  hire,  since  those  constitute  a  return  ■  contract  for  work,  aa  intho  case  of  hitini 
consisting  of  PEOPEETV.  a  fuUer  m  a  tailor,  where  it  la  requisite  that 


the  work   be   particularly  epedJSed.     Il 
'   also  sometimes  a  contract  for  naufrnot,  ai 


'  The  former  of  these  terms  is  remarkably  the  case  of  hiring  a  domesdo  servant ;  »» 
ambiguous  in  our  language.  It  sometimes  in  this  case  a  specification  of  the  term  it 
aerves  to  express  the  person  who  lets  to  hire,    reguisite. 

as  we  speak  of  a  man  who  hires  horses.  Por  Or  by  apecification  and  pointed  refereiKt. 
the  sake  of  accuracy,  however,  the  translator  — Ubdfbcct  may  also  be  asoertauied  by 
has  uniformly,  in  this  treatise,  employed  the  specification  and  pointed  referenoe;  as  when 
word  "hirer,"  to  express  the  person  who  a  person  hires  another  to  carry  aaoh  apsr- 
engagea  the  service  of  another,  or  the  use  of  ticular  load  to  such  a  patUoour  plaoe '  M- 
any  article,  as  wo  commonly  mean  when  we  cause,  upon  seeing  the  Toad  and  t£e^^uM  to 
speak  of  a  person  who  hires  a  servant,  &c.        which  it  is  to  be  carried,  the  ierviM  to  be 

t  Arab.  Ujara ;  meaning  the  wages,  rent,    performed  is  precisely  ascertained  -  and  Hit 
reoompense.  An.,  aooording  to  the  subject  to  oontract  is  consequently  valid, 
which  it  applies.  '  
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Hire  can  only  he  claimed  in  ctXue  of  an 
aareement,  or  m  consequence  of  the  end  of 
the  contract  being  obtained. ~B.ivb  is  not  Ane 
immediately  on  concluding  the  contract,  but 
becomes  claimable  on  one  of  three  pounds ; 
for  it  is  claimable  in  adyance,  in  yirtue  of  a 
preriouB  itfreement, — or  in  advance,  inde- 
pendent olsuch  agreement,— or,  in  conBe- 
quence  of  tie  hiwr  obtaining  the  thing  con- 
tracted for.*  Bhafei  maintains  that  it  be- 
oomes  a  property  immediately  npon  the 
conolurion  of  the  contract  ;  because  a  non- 
existent usufruct  is  accounted  existent  from 
the  necessity  of  giyina;  Tolidity  to  the  con- 
tract ;  and  cousequently  the  effect  (which  is  , 
right  of  property)  is  established  with  respect  j 
to  the  thing  opposed  to  tho  usufruct,  namely,  | 
the  conaideralionor  recompense. — The  orgu-  , 
mentofour  doctors  is  that  a  contract  of  hire  i 
is  renewed  every  instant  according  to  the 
occurrence  of  tne  usufruct,  as  has  been 
already  eiploined.  —  Now  the  contract  in 
question  is  a  contract  of  exchange,  which 
requires  that  the  consideration  and  the  re- 
turn  be  equal.  Hence,  because  of  the  un- 
ftToidable  delay  attending  the  usufruct,  there 
roust  also  be  a  delay  with  respect  to  the  re- 
turn for  it,  namely,  the  hire ;  but  upon  the 
HBufruct  being  obtained,  a  right  of  property 
takes  place  with  respect  to  the  hire,  in  order 
that  equality  may  be  established ; — and  so 
also,  i^ere  it  is  stipulated  that  the  hire 
shall  be  in  advance,  or  where  it  is  paid  in 
advance  ;  because  equality  was  required  on 
account  of  the  right  of  the  hirer,  who,  in  this 
instance,  foregoes  his  right. 

The  tenant  becomes  hound  for  the  rent  by 
a  delivery  of  the  hoiite,  l^c.,  to  him.— Mios 
a  tenant  tailing  possession  of  a  house  he 
becomes  bound  for  tho  rent,  although  he 
shoiUd  not  reside  therein  ;  because  as  it  is 
impossible  to  make  delivery  of  the  usufruct, 
the  delivery  of  the  subject  from  which  the 
Dsufrnct  is  derived  is  a  substitnte  for  it; 
since  in  delivering  the  article  an  ability  to 
enjoy  the  usi^ruct  is  established. 

So  long  at  it  ii  not  titurpedfrom  him. — 
If,  therefore,  any  person  were  to  usurp  the 
houae  from  the  tenant,  he  [the  tenant]  is 
no  longer  Tesponeible  for  the  rent ;  because 
a  deUvery  of  the  article  was  admitted  to 
be  a  substitute  for  a  delivery  of  the  usu- 
fruct only,  as  this  enabled  the  tenant  to 
enjoy  the  usufruct;  but  when  the  one  no 
longer  remains,  the  other  oeases  of  oourse ; 
and  as  tJio  contract  is  thereby  broken,  the 
rent  eonsequenlly  ceases.— If,  also,  a  person 
nsnrp  the  house  at  any  time  before  the  ex- 

Siration  of  the  term  ol  the  lease,  the  rent 
raps  in  proportion,  since  the  contract  ia 
broten  in  uiat  proportion. 

if  it  be  not  othenoite  ^tecifled  in  the  eon' 

*  Namely,  the  nmfruct,  work,  vt  so  forth. 
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iraci,  rent  may  be  demanded  from  day  tt> 
,/ny. — If  a  person  hire  a  honse,  the  lessor  u 
at  liberty  to  demand  the  rent  from  the  tenant 
fripiii  day  to  day,  because  the  object  was 
(Ijiily  use,  and  that  has  been  obtained;  the 
li^vl^  may  therefore  insist  upon  his  rent 
fmui  day  to  day,  unless  the  time  for  claiming 
the  rent  be  specified  in  the  oontraot,  as  il 
tl^it  were  to  express  that  "  the  rent  shall  be 
paid  at  such  a  time." — or,  "  at  the  expira- 
liun  of  such  a  month,'' — smco  this  amounts 
t'  a  stipulation  of  ready  payment. — The  same 
ride  also  obtains  with  respect  to  a  lease  of 
land,  tor  the  same  reason. 

Of  the  hire  of  an  animal  (upon  a  Journey) 
fn^m  stage  to  stage.— Iw  the  same  manner  also, 
1 1  a  person  hire  a  camel  to  Mecca  (for  instance), 
Uii  uwner  b  at  liberty  to  insist  upon  the  hire 
sti.i:ii  by  stage,  because  the  object  was  to 
iiEHol  by  stages.— What  is  here  advanced  is 
LL11  upinion  which  was  subsequently  adopted 
iiy  lianeefa.  He  was  at  first  of  opinion  that 
tlu'  rent  is  not  due,  in  the  former  instance, 
until  the  expiration  of  the  term;  nor  the 
iur..  in  the  latter,  until  the  end  of  the 
i'ljiiipy  (and  such  is  tho  doctrine  of  Ziffer); 
il' .  ..use,  as  the  object  of  the  contract  is  the 
iiIl  le  of  the  usufruct  within  the  time  or 
imraey  speoifiod,  it  follows  that  the  hire 
,  jiMiot  be  separately  applied  to  separate  por- 
i;i.<m  of  it;— in  the  same  manner  as  where 
(ill'  object  of  the  oontraot  is  labour,  by  a 
iiii-jn  hiring  a  tailor  (for  instance)  to  sew 
lii:,  L'arment — The  reason  for  the  last  opinion 
ul'  I  (aneefa  is  that  analogy  requires  that  tho 
iiii  >.■  be  demanded  from  instant  to  instant,  in 
iirdtrthat  equijity may  bo  established.  If, 
hiiivBver,  the  demand  were  admit1«d  every 
iii.-lant,  it  would  follow  that  the  hirer  or 
1.  s-.e  would  be  perpetually  employed  in  pay- 
ing- the  hire,  without  leisure  to  attend  to  any 
iliijig  else,  which  would  be  highly  incon* 
\niient  and  injurious  to  him.  — For  this 
r>;i^on,  therefore,  the  proportion  is  deter- 
luined  at  the  rate  of  one  day,  in  the  hire  of 
;i  liouse  or  land,— and  at  one  stage,  in  the 
liiif  of  a  quadruped. 

I  workvian  is  not  entitled  to  any  Ihtnff 
•.iifil  his  Kork  be  finished.— A.  wokkwahis 
not  at  liberty  to  demand  his  hire  until  his 
wuik  be  finished,  unless  an  advance  of  pay- 
nii'iit  were  stipiuated ;  bccanse  some  of  the 
iinrk  still  remains  nnobtained,  whence  he  is 
[ii  t  entitled  to  his  hire. — The  same  rule  also 
bills  it  the  workman  perform  his  business 
111  ihe  honse  of  his  employer ;  for  in  this  in- 
,1  ,:r,ce  he  is  not  entitled  to  his  hire  before  his 
\i,.;;cis  finished,  since  some  of  his  work  still 
ri  mains  unobtained,  as  has  been  mentioned 
ijii.ve.— This  is  what  occurs  in  the  Hedara 
iiTi  .0  this  subject ;  and  the  same  is  also  to  be 
I  i..,iiid  in  the  Tijreed.— The  compiler  of  the 
'  ilnlieet  and  Kadooree  likewise  mention  the 
|^aQ,B.  _It  is,  however,  contrary  to  the 
(Mabsoot,  for  there  it  is  mentioned  that 
I"  hire  is  due  in  proportion  to  labour;" 
and  Timoor  Tashee,  and  others,  have  thus 
eipounded  the  LA.W  in  this  partioolar. — 
Conoeniing  this  case,  therefore,  then  an 
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two  opinionB,  as  is  mentioned  in  the 
Jama  Kamoux.— If  an  advance  of  hire  be 
rtipuluti'd  in  thi-  aKrccincnt,  the  norkmau 
is  in  siii'h  eow-  nt  liberty  to  require  his  poy 
befurt- hiMwork  be  finiHhed,  as  n  stipulation  of 
thin  tinturu,  in  a  contract  uf  hire,  is  bindinfir. 

C'uw  <■_(  a  baker  hind  to  hake  bread.— U'  a 
person  h'ire  a  baker  to  bake  bread  in  his  [tlie 
hirer's]  houw,  at  the  rate  of  one  Kafeez  of 
llour  tor  a  dirin,  the  baker  so  hired  is  not 
entitk-d  to  his  traces  until  he  draw  the  bread 
out  of  the  oven,  since  until  this  be  done  his 
work  is  not  eoniplotcd.  If,  therefore,  the 
bread  be  burnt,  or  full  out  of  his  bands,  and 
thus  be  spoiled,  he  is  not  entitled  to  his  hire, 
becnuf^e  of  the  destruction  of  the  bread  before 
deliverv  of  it  to  the  hirer.— If,  on  the  other 
hand,  no  draw  the  bread  out  of  the  oven, 
and  it  be  afterwards  burnt  or  otherwise 
destroyed,  without  hia  act,  he  is  entitled  to 
his  hire,  bueause  he  has  made  a  due  delivery 
of  it  to  the  hirer,  in  virtue  of  having  depo- 
sited it  in  his  house:  neither  is  he.  in  this 
instance,  liable  to  ui.ike  any  compensation, 
as  he  has  not  been  guilty  of  any  transgrea- 
Biun.— Tlie  compiler  of  the  Hedaya  remorka 
tbat  this  is  according  to  Haneefa,  proceeding 
on  the  idea  that  tho  bread  is  a  trust  in  the 
baker's  hands:— but  that  the  two  disciples 
maiDtain  that  the  hirer  has  it  in  hia  option 
to  oiact  a  compensation  for  the  value  of  the 
flour  only ;  and  that  in  this  cose  ho  is  not  to 
pay  the  baker  any  piirt  of  his  hire,  since  (as 
they  hold)  the  brcid  is  insured  with  the 
baker,  whence  he  is  not  exempted  from  re- 
sponsibility until  be  duly  deliver  it  to  tho 
hirer ;— or,  if  he  please,  he  may  exact  a  com- 
pensation for  the  bread,  paying  the  hire  for 
the  baking. 

^111/ "/  a  cook.— Ir  a  person  hire  a  cook 
prepare  an  entertainment,  he  [tho  cook]  mu 
also  dish  the  meat,  as  this  is  customary. 

And  of  a  bn'ekmakcr.- — If  a  person  hi. . 
another  to  make  him  a  certain  q^uantity  of 
bricks,  ho  [the  brickmaker]  is  entitled  to  his 
hire  when  he  setaup  the  bricks,*  according  to 
Hancefa.^Thu  two  disciples  hold  that  ho  is 
not  cnlitk'd  to  his  hire  until  he  collect  the 
bricks  together  and  build  them  up,  because 
it  is  this  which  completes  his  work,  since 
hrieks  nro  not  secured  from  injury  until  tbey 
bo  so  collected  ond  built  up : — the  collecting 
them  together,  therefore,  is  analogous  t( 
drawing  bread  out  of  the  oven.— Itcaides. 
thia  is  what  is  always  customary  with  person! 
hired  for  such  work  ;  and  custom  is  regarded 
in  every  matter  concerning  which  we  have 
no  eipress  ordinance.— Tho  argument  of 
Haneefa  is  that  tho  work  is  completely 
finished  by  setting  up  the  bricks,  the  collect- 


*  The  case  here  considered  has  a  reference 
to  the  various  stages  of  briek-making,  and 
relates  merely  to  sun-dried  bricks,  the  burn- 
ing being  a  different  trade. ^Thc  bricks  are 
first  molded ;  then,  when  half  dried,  set  up 
on  end )  and  when  completely  dried,  built 
into  stacks  for  use. 
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ing  them  together  and  staoking  them  being 
an  extra  bunnesa,  in  the  same  manner  u 
removal  from  one  place  lo  another;  andae- 
cordingly  pL-.ipk-  take  bricks,  to  build  will, 
from  the  ptatv  \vlnrv>  thty  have  been  set  np, 
without  ndliiic  for  tho  stacking  of  them.— 
It  is  othtrwise  before  they  iiro  aet  up,  siu<e 
the  clay  is  not  tlu-n  hardened :  and  it  is  alss 
otherwise  with  bread,  as  the  use  of  that  can- 
not be  obtained  until  it  be  dntm  oat  of  ttw 

The  articlt  icrought  upon  tnay  he  drluinid 
hy  the  teorkman  atilH  he  be  paid  Au  Aire. 
-Evert  artificer  whose   wort   prodnees  a 

isible  effect  upon  an  article  (such  as  a 
dyer  or  fuller)  u  at  liberty  to  detain  such 
article  until  he  receive  bis  hire  ;  because  in 
this  instance  the  subject  of  the  contract  ii 
descriptively  existent  in  the  article,  whence 
he  is  allowed  to  detain  it  with  a  view  to  re- 
ceiving the  return  for  such  sabjeot,  in  the 
same  manner  as  if  it  were  an  article  of  sale; 
—in  other  words,  as  the  seller  is  allowed  to 
detain  the  article  sold  tiatil  he  receive  the 
price,  BO  also  in  the  case  in  qaestion. 

And  he  it  not  respontibU,  in  cate  of  aeei- 
denli,  during  Much  detention. —Is,  therefon, 
a  dyer  or  fuller  detain  cloth  for  the  purpose  of 
being  paid  his  hire,  and  the  clath  pensh  in 
'  '    'lands,  he  is  not  responsible,  aocordingto 

sefa,  inasmuch  as  he  has  not  b-onagressed 

detoiningit,  the  cloth  remaining aaade- 

posit  with  him  after  detention,  in  the  sams 
ner  as  before. — He  isnot,  however.inthii 

entitled  to  aujrhlre,  becauseof  the  subject 
ofthccontractpcnshingbefore  delivery. — Th« 
two  disciples  hold  that  the  cloth  is  ■  subjeot 
of  re sponsibihly  before  detention,  and  so  alio 
after  detention;  but  that  the  owner^of  the 
cloth  baa  it  at  his  option  either  to  take  a 
compensation  for  the  value  of  the  cloth  as  it 
stood  before  the  fulling  or  dyeinjr, — in  which 
case  the  workman  is  not  entitled  to  any  pay, 
— or  to  take  a  compensatian  for  the  Tuue  of 
it  as  it  stood  after  the  work, — in  which  case 
the  workman  is  entitled  to  hia  hire.— This 
shall  be  more  fully  explained  hereafter. 

If  ike  work  be  of  a  nature  not  to  produce 
.  ly  fiaible  effect  in  the  article,  ii  cannol  be 
detained.— \  wohkiiam,  the  effect  of  whose 
labour  is  not  visibly  extant  in  an  article 
{such  as  a  boatman,  or  a  porter),  is  not  at 
liberty  to  detain  the  article  with  a  view  to 
receiWng  the  hire  ;  because,  in  this  instance, 
the  subject  of  the  contract  is  merely  labour, 
which  is  in  no  manner  existent  in  the  article 
conveyed  or  carried  ; — and  the  washing  or 
bleaching  of  cloth  is  analogous  to  the  por- 
terage of  it  in  this  particular.  From  this 
analogy  in  regard  to  washing  or  bleaching 
it  may  be  inferred  that  the  term  fuller 
[Kissar]  in  the  preceding  example,  applies 
solely  to  one  who  uses  starch,  or  such  other 
material ;  but,  that  where  such  a  person,  in 
cleansing  cloth,  makes  use  of  things  of  no 
estimable  value,  such  as  water  and  sanshine, 
he  has  not  right  of  detention,  sinoe  in  such 
case  nothing:  remains  that  can  be  termed  an 
effect  from  nis  labour,  the  whiteneiB  being 
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an  orieinal  quality  inherent  in  the  cloth. 
Kazee  Ehan  says,  that  if  a  fuller  wash  cloth, 
and  an  effect  oe  produced  from  his  work 
hy  means  of  starch  (for  instance),  he  has  a 
right  of  detention ;  but  that  if  he  merely 
whiten  the  cloth,  there  is  in  that  case  a  dif- 
ference of  opinion.  The  approved  doctrine, 
however,  is  that  he  has  a  right  of  detention 
in  either  case,  because  the  whiteness  was  a 

?|aality  concealed  in  the  cloth,  and  brought 
orth  by  his  labour.  This  is  different  from 
the  case  of  a  fugitive  slave ;  for  the  restorer 
is  entitled  to  detain  a  fu|^tive  slave  with  a 
view  to  his  reward,  notwithstandincr  there  be 
no  visible  effect  produced  in  the  slave ;  the 
reason  of  which  is,  that  the  slave  was  in 
danger  of  being  altogether  lost,  and  was  pre- 
served only  by  the  restorer  bringing  nim 
back ;  whence  he  may  be  said  to  sell  the  slave 
to  his  owner,  and  conseouently,  that  he  has  a 
right  of  detention.  What  is  here  advanced 
is  according  to  our  three  doctors.  Ziffer 
maintains  that  a  workman  possesses  no  right 
of  detention  in  either  case ;  that  is,  whetner 
the  effect  be  existent  in  the  article,  or  other- 
wise ; — ^because,  where  his  work  is  attended 
with  an  effect  existent  in  the  article  he  has 
already  made  a  delivery  of  the  same^  to  the 
hirer,  as  having:  blended  it  with  his  pro- 
perty ;  and  a  right  of  detention  necessarily 
ceases  upon  delivery.  Our  doctors,  on  the 
other  hand,  argue  that  the  workman,  in 
blending  the  effect  of  his  work  with  the 
hirer's  property,  has  acted  merely  from  neces- 
sity, since  unless  he  were  so  to  do  it  would  be 
imi>ossible  to  perform  the  work.  This  impli- 
cation, therefore,  does  notinfer  that  the  work- 
man intends  or  designs  a  delivery;  and  hence 
his  right  to  detention  does  not  cease ;  in  the 
same  manner  as  where,  in  a  sale,  the  pur- 
chaser takes  possession  of  the  merchandise 
without  the  seller's  consent ;  in  which  case 
the  seller's  right  of  detention  with  a  view  to 
receiving  the  price,  does  not  cease ;  and  so 
also  in  tne  case  in  question. 

A  workman,  if  tne  contract  he  restricted  to 
his  work,  cannot  employ  any  other  person, — 
If  the  hirer  stipulate  with  the  workman  that 
he  shall  himself  perform  the  work,  he  [the 
workman]  is  not  at  liberty  to  employ  any 
other  person  ;  because  the  subject  of  the  con- 
tract is  the  work  of  this  person  and  not  of  any 
other,  and  therefore  the  right  of  the  hirer  is 
connected  with  his  work  in  particular,  in  the 
same  manner  as  the  right  of  the  person  who 
hires  a  place  or  an  article  is  connected  with 
the  use  of  that  particular  place  or  article. 
If,  on  the  other  hand,  the  work  be  absolute, 
without  any  stipulation  that  the  workman 
shall  himself  perform  it  (as  if  a  person  were 
to  say  to  a  tailor  **  Make  up  this  garment") 
the  workman  is  at  liberty  to  hire  any  other 
person  to  perform  the  work,  as  the  right  of 
the  hirer,  in  this  instance,  is  merely  to  tailor's 
work,  which  maybe  performed  either  by  this 
or  by  any  other  t^or ;  in  the  same  manner 
as  the  payment  of  a  debt,  which  may  be 
made  either  by  the  debtor  himself,  or  by  any 
other  person. 


Section. 

Cases  in  which  (from  an  unavoidable  acci- 
dent) the  contract  cannot ^  he  completely  ful- 
filled,— If  a  person  hire  another  to  go  to 
Basra,  and  bring  his  family  thence,  and  this 
person  accordingly  go  to  Basra,  and  there 
find  some  of  the  family  dead,  and  bring  away 
the  remainder,  he  is  entitled  to  his  whde  hire 
for  the  journey  to  Basra,  and  to  a  hire  for  re- 
turning back  in  proportion  to  the  number  he 
brings  with  him;  oeoause,  as  he  has  per- 
formed a  part  of  his  contract,  and  not  the 
whole,  it  follows  that  he  is  entitled  to  an 
equivalent  for  what  he  performs,  and  that 
his  right  is  annulled  in  proportion  to  what  he 
does  not  perform.  The  compilerof  the  Hedaya 
remarks  that  this  proceeds  upon  a  supposition 
of  the  number  of  the  family  oeing  previously 
ascertained,  so  as  to  oppose  the  hire  agreed 
upon  to  the  whole ;  for  otherwise  the  whole 
hire  is  due.  This  rule,  moreover,  obtains 
only  where  the  expenses  of  the  remainder  are 
materially  lessened  by  the  death  of  some : 
for  if  the  expense  of  the  whole  be  not  thereby 
diminished  (as  where  those  who  died  were 
not  grown  up,  but  yet  able  to  travel  on  foot), 
the  person  in  question  is  still  entitled  to  Ins 
whole  hire. 

If  a  person  hire  another  to  carry  a  letter 
to  Basra  and  bring  back  an  answer,  and  he 
accordingly  go  to  Basra)  and  there  find  the 
person  dead,  to  whom  the  letter  is  addressed, 
and  come  back  and  return  the  letter,  he  is 
not  entitled  to  any  wa^s  whatever.  This 
is  according  to  the  two  disciples.  Mohammed 
maintains,  that  he  is  to  receive  the  usual 
hire  for  going  to  Basra,  since  in  so  doing  he 
has  performed  a  part  of  the  contract, 
namely,  the  journey ;  the  reason  of  which 
is  that  the  hire  or  recompense  is  in  lieu  of 
the  journey,  as  it  is  that  which  is  attended 
with  labour,  not  the  carriage  of  the  letter. 
The  argument  of  the  two  disciples  is,  that 
the  carriage  of  the  letter  is  the  thin^  con- 
tracted lor;  either  because  that  is  the 
design  (the  letter  being  intended  as  a 
compliment  to  the  person  to  whom  it  is 
addressed),  or  because  the  carriafi^e  of  the 
letter  is  a  means  of  accomplishing  the 
design  of  it,  namely,  a  communication  of  its 
contents.  The  title  to  wages,  therefore, 
depends  upon  the  carriage  of  the  letter: 
but,  upon  the  messenfi:er  returning  the 
letter,  tne  contract  is  broKcn,  and  his  claim 
to  wages  consequently  ceases ;— in  the  same 
manner  as  in  the  next  following:  example 
concerning  wheat.  If,  however,  m  the  case 
in  question,  the  messenger  leave  the  letter 
at  Basra,  and  return,  he  is  entitled  to  a  hire 
for  the  journey  thither,  according  to  all  our 
doctors,  since  what  was  contracted  for  has 
been  in  part  performed  in  this  instance. 

If  a  person  hire  another  to  carry  wheat  to 
a  certain  x>6rson  at  Basra,  and  he  accord- 
ingly carry  the  wheat  to  Basra,  and  then 
find  the  person  dead  to  whom  it  was  con- 
signed, and  he  bring  back  and  return  the 
wheat  to  the  hirer,  he  is  not  entitled  to  any 
thing  whatever,  according  to  all  our  doctors, 
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to  be  observed  that,  in  tbe  same  manner  as 
this  rule  applies  to  adults,  so  does  it  like- 
wise to  infants  capable  of  ridinp  alone  upon 
an  animal:  but  if  the  hirer  place  behind 
him  an  infant  ineapablo  of  riding  alone,  it 
13  the  same  as  goods  or  effects,  and  he  is, 
in  such  case,  responsible  only  in  proportion 
to  the  additional  load. 

An  hired  animal  perishing  from  ill  usage 
subjects  the  hirer  to  responswility,  —  If  a 
person  hire  an  animal  for  riding,  and  pull 
the  halter,  or  beat  the  animal,  so  as  to 
occasion  its  death,  he  is  responsible  for  the 
whole  value,  according  to  Haneefa.  The 
two  disciples  maintain  that  he  is  not  re- 
sponsible where  he  only  pulls  the  halter  or 
beats  the  animal  in  such  a  degree  as  is  ciis- 
tomarv,  since  every  thing  customarv  is  in- 
oludvu  in  the  contract,  and  therefore  the 
case  is  the  same  as  if  he  were  to  perform 
those  acts  by  express  permission  of  the 
owner,  whence  he  is  not  responsible. — The 
argument  of  Uaneefa  is  that  the  owner's 
permission  is  restricted  to  the  condition  of 
safet3r,  since  an  animal  may  be  driven  with- 
out either  pulling  the  halter  or  beating  it, 
both  of  these  being  an  excessive  and  un- 
necessary exertion:  the  use,  therefore,  is 
restricted  to  the  condition  of  safety,  in  the 
same  manner  as  the  travelling  upon  the 
public  highway. 

In  the  hire  or  loan  of  animals,  responsi- 
bility is  induced  by  any  deviation  from  the  pre- 
scribed journey. — If  a  person  hire  an  animal 
to  carry  him  to  a  particular  place  (Medina, 
for  instance),  and  he  go  out  oi  his  way,  and 
proceed  to  another  place,  and  then  return 
with  the  animal  to  Medina,  and  it  die,  he  is 
responsible  for  it.    The  same  rule  also  holds 
with  respect  to  an  animal  lent. — Some  have 
said  that  this  example  proceeds  upon  a  sup- 
position of  the  animal  being  hired  nierely  to 
go  to  Medina  (not  to  go  and  return),  in  which 
case  the  hirer  is  not,  in  fact,  required  to 
restore  it  to  the  owner :  but  that  where  it  is 
hired  for  the  purpose  both  of  going  and 
coming,  the  hirer  is  in  the  same  predicament 
with  a  trustee  who  lirst  swerves  from  the 
terms  of  his  trust,  and  afterwards  accords  to 
them,  in  which  case  he  is  not  responsible  for 
the  deposit  in  his  hands. — Others,  again,  say 
that  the  rule  is  absolute  ;  and  consequently 
that  responsibility  attaches  in  either  case ; 
for  there  is  an  essential  difference  between  a 
hirer  or  borrower,  and  a  trustee ;    because 
the  trustee  is  directed  to  keep  the  deposit, 
independently,  and  consequently  the  order 
of  conservation  still  remains  in  force  after 
the  trustee  ceases  from  his  deviation  and 
reconforms  to  the  terms  of  trust,  whence  he 
reverts  to  his  situation  of  representative  of 
the  owner ;  whereas,  in  a  case  of  hire  or  loan, 
the  hirer  or  borrower  are  directed  to  keep  the 
article  dependently  of  the  use,  and  not  inde- 
pendently ;  and  consequently,  upon  the  use 
ceasing,  they  no  longer  continue  representa- 
tives of  the  owner ;  whence  they  are  not  dis- 
charged from  responsibility  by  their  return 
to  Mjedina. — This  is  approved. 


The  ehangt  of  a  saddle  for  another  of  the 
same  sort  does  not  induce  responsibility.— Ir 
a  person  hire  an  ass  with  its  saddle,  and 
fasten  upon  it  another  saddle,  of  the  same  sort 
OS  is  commonly  used  upon  snob  an  ats,  he  is 
not  responsible  if  the  ass  perish ;  because 
where  the  saddle  is  profiortionate  to  the 
animal,  the  owner's  assent  extends  to  it, 
as  the  restriction  is  advantageoiis  only  in 
case  of  the  other  saddle  being  heavier  than 
the  one  specified  in  the  contract,  when,  if 
the  ass  were  to  perish,  the  hirer  would  be 
responsible  in  proportion  to  the  difference. 

Unless  the  iceiqht  be  different^  trhen  re- 
sponsibility attaches  in  proportion  to  ikt 
excess, — If,  on  the  contrary,  the  hirer  were 
to  fasten  upon  the  ass  a  saddle  of  a  sort  not 
commonly  used  upon  such  an  ass,  he  is  re- 
sponsible for  the  whole  value  ;  for  as  this  is 
not  included  in  the  lessor's  assent,  it  foUowi 
that  the  hirer,  in  so  doing,  acts  contrary  to 
engagement. 

If  the  nature  of  the  saddle  he  different, 
responsibility  atiaches  in  toto, — If  a  person 
hire  an  ass,  with  its  saddle,  and  fsisten  upon 
the  ass  a  pack-saddle,  of  a  sort  not  com- 
monly put  upon  such  an  ass.  he  is  in  Uu5 
case   responsible   for   the    whole  value  of 
the  animal  for  the  reason  alleged  in  the 
example  of  the  saddle ;  nay,  the  obligation  - 
rests  upon  him  in  this  case,  k  fortiori,  sinee 
a  pack-saddle  or  panniers  are  not  of  the 
same  nature  as  a  riding-saddle,  and  are, 
moreover,  heavier.    If,  also,  he  fasten  upon 
the  ass  a  pack-saddle  of  a  sort  commonly 
used  upon  such  an  ass,  he  is  responsible  for  • 
the  whole  value,  according  to   Haneefa.— 
The  two  disciples  allege  that,  in  this  in- 
stance, he  is  responsible  only  in  proporticm 
as  the  load  of  the  pack-saddle  exceeds  that 
of  the  riding-saddle;   because,    where  the 
pack-saddle  is  of  a  sort  commonly  put  upon 
such  an  ass,  it  follows  that  the  riaing-saddle 
and  the  pack-saddle  are  equal,  and  conse- 
quently that  the  owner  of  the  ass  assents,— 
except  the  latter  exceed  the  former  in  weight, 
in  which  case  the  hirer  is  responsible  in  pro- 
portion to  the  excess  of  weight,  as  to  that 
the  owner  is  not   assentinj^. — The  excess, 
therefore,  in  this  instance,  is  analogous  to 
a  case  where  the  person  who  lets  out  an 
animal    to   hire    specifies  the    quantity  of 
wheat  he  is  to  carry,  and  the  hirer  loads  it 
with  a  larger  quantity.— The  argument  of 
Haneefa  is  that   a  pack-saddle  is  not  in 
the  nature  of  a  common  saddle : — it  is  not 
so  in  appearance,  since  it  is  more  spread 
upon  the  animal  on  one  side  than  on  the 
other ;  •  nor  is  it  so  in  reality,  since  a  pack- 
saddle  is  for  carrying  burdens,  whereas  a 
common  saddle  is  for  riding.  —  The  hirer, 
therefore,  in  fastening  a  pack-saddle  upon 
the  ass,  acts  contrary  to  his    engagement 
with  the  owner,  in  the  same  manner  as  a 


•  This  alludes  to  the  particular  fashion  of 
the  Palan,  or  Persian  pack-8addle,  with 
which  the  translator  is  unacquainted. 
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person  who  hires  an  animal  to  carry  wheat, 
and  loads  it  with  iron. 
.  A  porter  is  not  made  responsible  by  any 
immaterial  deviation^  from  the  prescribed 
ro€ul. — ^If  a  person  hire  a  porter  to  carry  a 
load  of  wheat  to  a  certain  place,  by  a  par- 
ticular road,  and  he  take  another  frequented 
road,  and  the  wheat  be  lost,  he  is  not  respon- 
sible ;  and  if  he  carry  the  wheat  safe  to  the 
place,  he  is  entitled  to  his  hire. — This  pro- 
oeeds  upon  the  supposition  that  the  roads 
are  not  widely  different,  for  in  this  case  the 
restriotion  to  either  in  particular  is  useless. 
— Where,  however,  the  roads  are  widely 
different,  that  taken  by  the  porter  being 
dangerous  or  round  about,  or  of  difficult 
paasaffc,  the  porter  is  responsible  in  case  of 
the  wneat  being  lost,  since  the  restriction  is 
of  use  in  this  instance,  and  therefore  valid. — 
It  is  to  be  observed  that  Mohammed  does 
not  make  this  distinction,  but  alleges  that 
the  porter  is  not  responsible  if  he  carry  his 
load  by  any  other  tnan  the  road  specified, 
provided  it  be  one  commonly  used ;  because, 
where  it  is  a  beaten  path,  there  is  no  appa- 
rent difference  between  the  two. — If,  on  the 
oontrarv,  he  carry  the  load  by  an  unfre- 
quented road,  and  it  be  lost,  he  is  responsible 
Kv  the  value,  as  the  restriction  is  valid,  and 
the  porter  acted  contrary  to  his  instructions. 
—If,  however,  in  this  case,  he  carry  the 
wheat  safe  to  the  place,  he  is  entitled  to  his 
hire;  because  ui>on  so  doing  his  deviation 
from  his  orders  is  rectified,  and  the  end  is 
obtained. 

*    Any   ifu'urious   deviation  from  the  pre* 
scribed  culture  of  hired  land  induces  a  pro- 

Ctionable  responsibility, — If  a  person  hire 
d  for  the  cultivation  of  wheat,  and  sow 
therein  trefoils  or  clover,  he  is  responsible 
in  proportion  to  the  damage  the  land  sus- 
tains, because  the  cultivation  of  any  species 
of  grass*  is  more  injurious  to  the  land  than 
the  cultivation  of  wheat,  as  those  require 
more  water,  and  their  roots  spread  more  in 
the  ground.— In  this  instance,  therefore,  the 
lessee  has  acted  contrarv  to  this  agreement 
with  the  lessor,  inasmuch  as  he  had  done  a 
thing  more  injurious  to  the  land  than  what 
the  lessor  had  specified.  But  if  the  lessor 
require  this  compensation,  he  is  not  entitled 
to  any  rent,  as  the  lessee  in  that  case  stands 
as  an  usurper,  because  of  his  acting  con- 
trary to  engagement,  as  before  explained. 

A  tailor  is  responsible  for  deviating  from 
his  orders, — If  a  person  deliver  a  piece  of 
cloth  to  a  tailor,  directing  him  to  make  it 
into  a  Peerahin,  or  shirt,  for  a  particular 
hire,  and  he  make  it  into  a  Eabba,  or  short 
vest,  the  person  has  it  in  his  option  either  to 
take  a  compensation  from  the  tailor  for  his 
cloth,  or  to  receive  the  Eabba,  pairing  him 
an  adequate  hire,  which,  however,  is  not  to 
exceed  what  had  been  at  first  agreed  upon. 


—This  is  according  to  the  Zahir  Rawayet. — 
Some  have  said  that  the  Peerahin  is  merely 
a  Kabba,  or  vest,  of  one  fold.  —  Others, 
again,  say  that  tne  Peerahin  is  not  par- 
ticularly restricted  to  a  Test  of  one  fold,  as 
both  are  used  indiscriminately  at  all  seasons. 
— It  is  reported  from  Haneefa,  that  the  pro- 
prietor of  the  cloth  is  to  take  a  compensation 
horn  the  tailor,  and  that  he  has  no  option 
of  any  thing  else :  because  as  the  Kabba  is  a 
species  of  apparel  totally  different  from  the 
Peerahin,  the  tailor  stands  in  the  predica- 
ment of  an  usurper. — The  reason  of  the 
doctrine,  as  reported  from  the  Zahir  Ra- 
wayet, is  that  the  Eabba  is  in  one  shape  a 
Peerahin,  as  it  is  occasionallv  used  instead 
of  the  Peerahin,  and  in  another  view  it  is 
not  so.— Hence  there  is  both  a  similitude 
and  a  dissimilitude;  and  accordingly  the 
proprietor  of  the  cloth  has  it  at  his  option  to 
take  a  compensation  for  the  value  (in  which 
case  the  cloth  becomes  the  property  of  the 
tailor),  or,  to  take  the  Eabba,  paying  an 
adequate  hire: — an  adequate  hire  only  is 
due,  because  the  tailor  has  not  completely 
fulfilled  his  agreement;  and  it  must  not 
exceed  what  was*  at  first  agreed  upon,  as 
obtains  in  all  cases  of  invalid  hire. 

If  a  person  deliver  a  piece  of  cloth  to  a 
tailor,  directing  him  to  make  it  into  a  Eabba, 
and  he  make  it  into  a  Shilwar,  or  drawers, 
some  allege  that  the  proprietor  must  accept 
a  compensation ;  ana  that  he  has  no  ot^er 
option,  because  of  the  different  uses  to  which 
those  two  sorts  of  apparel  are  applied. — It 
is  certain,  however,  that  the  proprietor  has 
it  at  his  option,  in  this  instcuice,  either  to 
take  a  compensation  for  the  value  of  his 
cloth,  or  to  take  the  Shilwar,  paying  an 
adequate  hire;  because  the  use,  namely, 
clothing  and  covering  nakedness,  is  the  same 
in  both ;  and  the  case  is  therefore  analogous 
to  where  a  person  orders  a  brazier  to  *'  make 
him  a  dish  of  this  brass,  and  the  brazier 
makes  him  a  brazen  plate,  in  which  instance 
the  proprietor  of  the  brass  has  an  option, 
and  so  also  in  the  case  in  question. 


*  The  term,  in  the  original,  is  Ratba, 
which  applies  to  all  the  more  suoculent 
species  of  field  herbage* 


CHAPTER  IV. 

OF     INVALID    HIBE. 

An  invalid  condition  invalidates  hire. — 
HiBE  is  rendered  invalid  by  involving  an 
invalid  condition,  in  the  same  manner  as 
sale,  for  hire  stands  in  the  place  of  sale, 
whence  it  is  that  a  contract  of  hire  may  be 
dissolved  in  the  same  manner  as  a  contract 
of  sale. 

But  a  proportionate  hire  is  in  such  case 
due,  to  the  extent  of  the  hire  specified, — In 
a  case  of  hire  rendered  invalid  by  involving 
an  invalid  condition,  a  proportionate  hire  is 
due  where  that  does  not  exceed  the  hire 
specified  in  the  contract, — in  other  words,  of 
the  specified  hire  and  the  proportionate  hire, 
the  smallest  is  due. — ^Ziffer  maintains  that 
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a  proportionato  hire  is  due,  to  whateyer 
amount  it  may  extend ;  for  he  conceiycs  an 
analogy  between  the  case  in  question  and  a ' 
case  ot  invalid  s;ile,  in  which  the  value  of; 
the  article  is  due,  to  whatever  amount. — The 
argument  of  our  doctors  is  that  usufruct  can- 
not be  appreciated  but  by  a  contract  entered 
into  to  answer  the  necessity  of  mankind, 
whence,  in  valid  hire,  the  degree  is  measured 
by  tlie  necessity. — As,  however,  invalid  hire 
is  a  dependant  of  a  contract  of  valid  hire,  it 
has  a  relation  to  a  valid  contract,  and  con- 
sequently regard  is  paid  in  it  to  what  may 
be  the  customary  recompense  in  valid  hire, 
which  is  a  proiwrtionate  nire. — Now  the  par- 
ties, in  a  case  of  invalid  hire,  having  agreed 
upon  a  specific  amount,  it  follows  that  both, 
in  making  such  specification,  agreed  to  remit 
whatever  may  be  beyond  the  specified  hire, 
where  that  is  exceeded  by  the  proportionate 
hire ;  in  this  case,  therefore,  the  specified 
hire  is  due  : — but  if,  on  the  other  hand,  the 

groportionate  hire  fall  short  of  the  specified 
ire,  the  excess  of  the  specified  hire  is  not 
due,  as  the  specification  itself  was  invalid. — 
It  is  otherwise  in  an  invalid  sale ;  for  as  an 
article  of  sale  is  appreciable  to  its  extent, 
there  is  no  necessity  for  a  regard  to  the  con- 
tract in  order  to  manifest  its  value.  Now 
this  value  is  the  original  thing :  if,  there- 
fore, the  specification  of  a  price  bo  valid  (tt» 
in  a  case  of  valid  sale),  the  effect  passes 
from  the  original  thing  to  the  said  price; 
but  if.  on  tlie  contrary,  the  specification  of  a 
price  oe  invalid  (as  in  a  case  of  invalid  sale), 
the  effect  does  not  pass  from  the  original 
thing  to  the  price. 

A  contract  indefinitely  expressed  closes  at 
the  expiration  of  the  first  term. — If  a  person 
hire  a  house,  on  a  condition  thus  expressed, 
that  **  he  shall  pay  one  dirm  every  month,*' 
such  contract  is  valid  for  one  month,  but 
invalid  for  every  subsequent  month,  unless 
the  whole  of  the  months  for  which  it  is  to  be 
hired  be  specified,  in  which  case  it  continues 
valid. — The  arguments  on  which  this  is 
founded  are  drawn  from  the  construction  of 
the  words  in  the  Arabic  idiom. — It  is  to  be 
observed  that  as  the  contract  in  question  is 
valid  for  one  month  only,  it  belongs  to  both 
the  lessor  and  lessee,  respectively,  to  dis- 
solve the  contract  at  the  end  of  the  month, 
as  the  valid  contract  is  then  complete  and 
finished. — If,  therefore,  in  this  instance,  the 
lessee,  after  the  expiration  of  the  said  month, 
continue  in  the  house  for  a  single  instant  of 
the  second,  the  contract  remains  in  force  for 
the  second  month,  nor  is  the  Ics-ior  at  liberty 
to  put  out  the  lessee  until  the  end  of  this 
month  (and  the  same  rule  holds  with  respect 
to  every  month  in  the  beginning  of  which 
the  lessee  continues  to  occupy  the  house) ; 
because  the  contract  appears  to  be  renewed, 
with  the  consent  of  both  parties,  in  virtue 
of  the  lessee  still  continuing  to  occupy  the 
house  in  the  succeeding  month. — This,  how- 
ever, proceeds  merely  upon  analogy ;  and 
has  been  adopted  by  some  of  our  modem 
doctors.— According  to  the  Zahir  Hawayet, 


an  option  of  dissolutioii  remainB  in  the  next 
month,  to  either  party,  to  the  end  of  the 
first  day  of  the  month ;  for  in  having  regard 
to  the  very  first  instant  only  of  that  montlu 
a  restriction  is  induced  so  narrow  as  not  to 
admit  the  exercise  of  an  option. 

Rules  with  respect  to  annual  leases. — If  & 
person  hire  a  house  for  a  jear,  at  the  rate  of 
twelve  dirms,  it  is  lawfol,  although  no  men- 
tion is  made  of  the  rent  of  each  month 
respectively ;  beoanse,  as  the  whole  term  of 
the  lease  is  known  without  division,  it  is 
therefore  the  same  as  hiring  for  a  single 
month,  which  is  lawful,  although  no  men- 
tion be  made  of  the  rent  of  each  da^  respec- 
tively.— It  is  to  be  observed  that  if  the  day 
of  the  year's  commencement  be  specified* (as 
if  the  lessee  were  to  say,  *'  I  take  this  honse, 
for  a  year,  from  the  first  of  the  month 
Rajab"),  the  lease  commences  from  that 
date. — If,  on  the  contrary,  no  date  of  00m- 
mencement  be  specified,  the  lease  oommenees 
from  the  date  of  the  deed  itself ;  because  all 
dates  are  equal  ,with  respecst  to  hire,  ssd 
therefore  a  lease  in  this  particular  resemUet 
a  vow ;  in  other  words,  if  a  person  make  a 
vow  that  *'  he  will  not  speak  (for  instanee) 
to  a  particular  person  for  one  month,"  the 
observance  of  his  vow  commences  upon  tfaein- 
stant  of  expressing  it,  all  dates  being  equal 
with  respect  to  vows ;  and  so  also  in  the  oaie 
in  question. — It  is  also  to  be  observed,  that 
if,  in  this  instance,  the  contract  of  hire  he 
concluded  on  the  first  day  of  the  month, 
all  the  succeeding  months  of  the  year  an 
counted  from  the  appearance  of  the  new  moon, 
as  this  is  the  origmal  standard  of  ealeoli- 
tion. — If,  on  the  contrary,  the  cootracC 
be  concluded  after  the  lapse  of  aosc 
days  from  the  commencement  of  a  month, 
the  lease  is  in  that  case  for  three  hun- 
dred and  sixty  days,  according  to  Ha- 
neefa;  and  there  is  one  reiM>rt  nrom  Aboo 
Yoosaf  to  the  same  effect. — ^According  to 
Mohammed,  and  another  report  of  Aboo 
Yoosaf,  the  first  month  is  to  be  counted  by 
days,  to  be  completed  from  the  next  suc- 
ceeding month ;  and  the  other  months  mast 
be  counted  from  the  appearance  of  each  new 
moon :  because  a  calculation  by  the  number 
of  days  is  admitted  purely  from  neoes^i 
which  exists  in  the  nrst  month  only.— The 
argument  of  Haneefa  is  that  upon  ue  fint 
month  being  completed  by  the  deduetioa  of 
a  certain  number  of  days  from  the  second, 
that  also  must,  from  necessity,  be  counted 
by  days;  and  so  of  the  rest  to  the  end  of 
the  year ;— in  the  same  manner  as  ohtsiss 
with  respect  to  the  Edit; — ^tbat  is  to  say.  if 
a  divorce  take  place  in  the  middle  of  s 
month,  it  must  he  counted  by  days ;  and  so 
also  in  the  present  instance. 

Ifages  are  due  to  keepers  of  baths  and 
cuppers, — Keepers  of  baths  and  coppers 
are  lawfully  entitled  to  wages  :— the  former, 
because  it  is  an  invariable  custom,  among 
all  Mussulmans,  to  paythem  wages,  and  the 
prophet  has  said,  Whatever  aeems  good 
imto  the  body  of  the  Mvbscjmaxb  is  also 
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good  before  Gop :"— andtho  latter,  beoause 
the  prophet  paid  a  recompense  to  a  penon 
irho  performed  the  operation  of  capping 
upon  nim ;  and  also,  because  this  is  a  cer- 
tain recompense  for  a  certain  service,  and  is 
therefore  lawful. 

But  there  is  no  hire  for  the  covering  of 
mareSf  4r<^.— Theke  are  no  wages  for  the 
covering  of  animals,— that  is,  for  brioging 
a  male  to  copulate  with  a  female ;  because 
the  prophet  has  said,  "  Assib-tees  is  amonj; 
the  things  prohibited ;"  and  by  Assib-tees  is 
understood  the  recompense  for  the  copulation 
of  a  stallion,  or  so  forth. 

JVbr  for  the  performance  of  any  religious 
duty. — It  is  not  lawful  to  accept  a  reoom- 
|>euse  for  summoning  the  people  to  prayers, 
or  for  the  performance  of  a  pilgrimage,  or  of 
the  duties  of  an  Imam,  or  for  teaching  the 
KoBAN,  or  the  law  ;  for  it  is  a  general  rule, 
irith  our  doctors,  that  no  recompense  can  be 
leoeived  for  the  performance  of  any  duty 
purely  of  a  religious  nature. — Acooroing  to 
fihafei,  it  is  allowed  to  receive  pay  for  the 
performance  of  any  religious  duly  which 
IS  not  required  of  the  hireling  in  virtue  of  a 
divine  ordinance,  as  this  is  only  accenting  a 
veeompense  for  a  certain  service ;  ana  as  the 
acts  aoove  described  are  not  ordained  npon 
the  hireling,  it  is  consequently  lawful  to 
receive  a  recompense  for  them. — ^The  argu- 
ments of  our  doctors  upon  this  point  are 
twofold.— FiEST,  the  prophet  has  said, 
"  Bead  the  Koban,  but  do  not  receive  any 
recompense  for  so  doing:"  and  he  also 
directed  Othman-bin-Abeeyas,  that  if  he 
were  appointed  a  Mawzin  [a  crycr  to  prayer] 
he  should  not  take  any  wages.  Secondly, 
where  an  act  of  piety  is  performed,  it  springs 
solely  from  the  performer  (whence  regard  is 
had  to  his  competency),  and  consequently 
he  is  not  entitled  to  any  recompense  from 
another,  as  in  the  cases  of  fasting  or  prayer. 
—A  teacher  of  the  Koban,  moreover,  is 
incapable  of  instructing  another  in  it,  but 
by  means  of  qualities  existing  in  his  scholar, 
namely,  capacity  and  docility,  and  therefore 
undertakes  a  thing  the  performance  of  which 
does  not  depend  upon  himself,  which  is 
consequently  invalid.— Some  of  our  modem 
doctors,  however,  hold  it  lawful  to  receive 
wages  tor  teaching  the  Eoban  in  the  present 
a^e.  because  an  indifference  has  taken  place 
with  respect  to  religion,  whence  if  people 
were  to  withhold  from  paying  a  recompense 
for  instruction  in  the  sacred  writings,  they 
would  in  time  be  disregarded ; — and  decrees 
pass  accordingly. 

Nor  for  singing  or  lamentation.— ^1t  is 
not  lawful  to  receive  wages  for  singing  or 
lamentation,*  or  for  any  other  species  of 
public  exhibition,  as  this  is  taking  a  recom- 
pense for  an  act  which  is  of  a  criminal 
nature,  and  acts  of  that  nature  do  not  entitle 
to  a  recompense  in  virtue  of  a  contract. 


•  Arab.  Nooha.    Crying  over  the  dead  (by 
female  mourners,  who  make  it  a  profession). 


Hire^  of  indefinite  articles. — The  hire  of 
any  thing  indefinite  is  invalid,  according  to 
Haneefa,  unless  from  a  partner. — ^The  two 
disciples  maintain  that  such  hire  is  valid ; — 
and  decrees  pass  accordingly. — (This  ride 
chiefly  applies  to  such  cases  as  where,  for 
instance,  a  person  lets  a  share  or  portion  of 
his  house  to  another,  or  lets  his  own  share  in 
a  partnership-house  to  any  other  than  hia 
partner).-- Tne  ai^gumentof  the  two  disciples 
18  that  an  indefinite  part  is  capable  of  being 
used  (whence  a  proportionate  hire  is  due), 
and  the  delivery  of  it  is  practicable,  either 
by  the  lessor  vacating  his  share  to  the  lessee, 
or  by  agreeing  to  hold  it  with  him  alter- 
nately.— The  case  is  therefore  the  same  as  if 
he  were  to  let  it  to  a  partner,  or  between 
two,  which  would  be  valid:  consequently 
this  resembles  a  case  of  sale. — The  ar^ment 
of  Haneefa  is  that  as  the  lessor,  m  this 
instance,  lets  to  hire  an  article  which  he  is 
incapable  of  delivering,  the  deed  is  conse- 
quently invalid. — The  ground  of  this  is  that 
the  delivery  of  an  indefinite  part  of  any 
thing  is  inconceivable ;  because  delivery 
cannot  be  completely  executed  on  one  part 
without  sei&in  on  the  other;  and  seisin,  as 
being  a  perceptible  act,  cannot  take  place 
but  upon  a  specific  subject.— With  respect 
to  evacuation,  it  is  regarded  as  a  delivery, 
because  it  amounts  to  investiture^  an  act 
through  which  occupancy,  or,  m  other 
words,  a  power  of  seisin,  is  obtained.  With 
respect  to  alternate  occupancy,  on  the  other 
hand,  that  cannot  be  established  but  in 
virtue  of  a  right  of  property  in  the  use, 
which  is  an  etfect  of  the  contract  of  hire. 
Now  as  the  effect  of  any  thing  must  be 
subsequent  to  that  thing,  it  follows  that  the 
alternate  occupancy  is  subsequent  to  the 
execution  of  the  contract  of  hire:  but 
ability  to  make  delivery  is  one  condition  of 
the  contract ;  and  as  the  condition  to  a  thing 
must  precede  that  thing,  it  follows  that  the 
ability  to  make  a  delivery  must  precede  the 
contract  of  hire.  A  thing,  however,  which 
is  subsequent  cannot  be  considered  as  ante- 
cedent; and  hence  the  alternate  occupancy, 
which  is  subsequent,  is  incapable  of  being 
accounted  a  delivery. — Where,  on  the  con- 
trary, the  lease  is  to  a  partner,  the  whole 
use  arising  from  the  article  becomes  the 
property  of  the  lessee,  and  consequentiy  no 
part  of  what  he  holds  can  be  termed  inde- 
finite :  neither  is  the  difference  in  the  nature 
of  the  usufruct  (from  part  of  it  being  in 
virtue  of  right  of  property,  and  part  of  it 
in  virtue  of  a  lease)  injurious  to  the  lessee 
in  this  instance. — Besides,  the  hire  of  an 
indefinite  subject  is  unlawful  from  a  partner 
also  (according  to  an  opinion  of  Haneefa,  as 
reported  by  Hasan). — It  is  otherwise  in  a 
case  of  supervenient  indefiniteness,  as  that 
does  not  occasion  contention.  (A  super>*e- 
nient  indefiniteness  is  where  a  person  lets  an 
article  to  two  i)ersons,  and  one  of  the  lessees 
dies,— or  where  two  persons  let  an  article  to 
one  person,  and  one  of  the  lessors  dies,— in 
whion  case  the  lease  continues  in  force  with 
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respect  to  the  other's  share,  indefinitely, 
ana  does  not  become  invalid,  according  to 
the  Zahir  Kawayet,  for  this  reason,  that 
ability  to  make  aelivery  is  not  a  condition 
merely  because  of  the  contract,  but  because 
of  the  obligation  of  delivery, — which  obliga- 
tion exists  in  the  beginning,  not  afterwards, 
whence  the  ability  of  deliverv  is  not  a  condi- 
tion in  the  continuance.)  It  is  also  other- 
wise where  an  article  is  let  to  two  persons, 
because  in  this  instance  a  delivery  of  the 
whole  is  established,  after  which  an  inde- 
finite division  supervenes,  because  of  the 
right  of  property  of  each  party  being  sepa- 
rate. 

Hire  of  a  nurse. — It  is  lawful  to  hire  a 
nurse  to  suckle  a  child,  at  a  certain  rate  of 
wages ;  because  Qod  has  said  in  the  Eoban, 

"if    THBY    suckle     tour    CniLDREW,    PAY 

THEM  THEIB  HIRE;"  and  also,  because,  in 
the  time  of  the  prophet,  such  was  the  prac- 
tice,— and  likewise  ooth  before  and  since  his 
time. — Some  have  said  that  the  contract  of 
hire,  in  the  case  in  question,  is  a  contract  for 
serving  the  infant,  the  particulars  of  such 
service  (namely,  attendance  and  milk)  fol- 
lowing as  dependants,  in  the  same  manner 
as  the  colour  in  a  contract  for  djring  cloth. — 
(Others  maintain  that  the  contract  is  a  con- 
tract for  the  milk,  the  attendance  following 
as  a  dependant:  and  accordingly,  if  a  goat 
be  hirea  to  give  milk  to  an  infant,  no  recom- 
pense is  due. — The  former  opinion,  however, 
IS  more  conformable  to  law;  because  con- 
tracts of  hire  are  not  concluded  for  destruc- 
tion or  expenditure  of  an  actually  existent 
article;  as  where,  for  instance,  a  person 
hires  a  cow  for  the  purpose  of  using  her 
milk,  which  is  invalid,  as  shall  be  shortly 
shown  in  its  proper  place.) — Such,  therefore, 
being  the  case,  the  contract  in  question  is 
valid,  provided  the  rate  of  hire  be  specified, 
oonsidering  it  as  hiring  a  person  for  the  sake 
of  her  attendance. 

It  is  lawful  to  hire  a  nurse  to  suckle  an 
infant  in  return  for  meat  and  clothing,  on 
a  favourable  construction,  according  to  Ha- 
neefa. — The  two  disciples  maintain  that  this 
is  not  lawful,  because  as  the  recompense  is 
indeterminate  and  unknown,  the  case  is 
therefore  the  same  as  if  a  woman  were 
hired  to  bake  bread,  or  so  forth,  in  return 
for  her  meat  and  clothing. — The  argument 
of  Haneefa  is  that  the  indeterminateness  in 
question  is  not  likely  to  engender  strife, 
since  it  is  customary  to  feed  nurses  in  a 
liberal  manner,  with  a  view  to  render  them 
kind  and  tender  to  the  children  under  their 
care. — This  case,  therefore,  resembles  the 
selling  of  a  measure  of  wheat  out  of  a  heap, 
which  is  lawful,  although  the  seller  be  at 
liberty  to  give  the  wheat  from  whatever  part 
of  the  heap  he  pleases,  as  an  ignorance  in 
that  particular  does  not  engender  strife. — It 
is  otherwise  in  the  case  of  hiring  a  woman 
to  bake  bread,  or  the  like,  because  an  igno- 
rance in  that  instance  is  calculated  to  occa- 
sion contention. — What  is  here  advanced 
proceeds  upon  a  supposition  that  no  expla- 


nation has  been  given  oonoeminff  the  quan- 
tity V  quality  of  the  food  and  dotning  amed 
for  to  the  nurse. — ^It  ia  written  in  t£e  Jamt 
Sapheer  that  if  a  nurse  be  hired  to  suckle  a 
child  for  her  victuals  and  clotbing, — ^in  this 
way.  that  an  explanation  be  given  of  the 
kind  and  fashion  of  her  ap^ajrel,  and  the 
time  of  giving  it,  and  a  specifio  number  of 
dirms  appointed  for  her  board. — and  viotoals 
be  afterwards  given  in  lieu  ox  the  money,  it 
is  lawful  aooording  to  all,  becauae  in  thii 
case   there   is  no   ignorance. — (^,   if  the 
victuals  be  specified,  and  the  quantity  ud 
quality  explained,  this  also  is  lawfol,  for 
tne  same  reason;  and  in  this  instance  it 
is  not  reauisite  that  any  time  be  fixed  for 
giving    tne   victuals,    because    articles  d 
weight,  and  measurement  of  capacity,  when 
described,  become  a  debt,  and  a  aebt  is  some- 
times prompt  and  sometimes  deferred,  lik» 
price,  which  consists  of  money. — It  is,  how- 
ever, a  condition,  with  Haneefa,  that  an 
explanation  be  given  of  the  place  when 
the  victuals  are  to  be  deliYereo,  in  case  of 
any  expense  (of  porterage*   and  so  fortli) 
attending  it.  —  The   two  disciples,  on  the 
contrary,  maintain  that  this  is  not  a  con- 
dition, as  has  been  fully  stated  under  the 
head  of  Sale. — It  is  otherwise  with  respect 
to  apparel;  for  in  that  instance  an  er^ 
nation  is  requisite,  not  only  of  the  plaoe, 
but  also  of  the  time  of  delivery,  as  weU  u 
of  the  quantity;  because    clothing  ii  not 
construed  to  be  a  debt  except  in  a  case  of 
Sillim  sale;   and  as,  in  that   instanw,  a 
prompt  payn^ent  is  requisite,  so  also  where 
the  nurse  is  hired  for  a  recompense  in  clothes, 
it  is  requisite  that  a  prompt  delivei?  he 
specified,  as  well  as  the  quantity  and  the 
quality. 

The  hirer,  in  the  case  above  stated,  is  not 
at  liberty  to  prevent  the   husband  of  the 
nurse  from  having  carnal  connexion  with 
her ;  because  as  such  connexion  is  the  hus- 
band's right,  it  is  not  in  the  hirer's  power  to 
annul  it, — for  this  reason,  that  the  husband, 
in  case  of  his  not  being  informed  of  the  eon- 
tract  at  the  time  of  concluding'  it,  is  entitled 
to  dissolve  it,  for  the  purpose  of  preserring 
his  own  right.— The  hirer,   however,  may 
prevent  the  husband  from  having  sudi  car- 
nal intercourse  in  his  house,  since  that  place 
is  his  exclusive  right. — If,  also,  in  conse- 
quence of  such  connexion,  the  nurse  nrore 
pregnant,  the  infant's  guardians  are  at  lioerty 
to  dissolve  the  contract,  provided  there  be 
any  apprehension  of  iniury  to  the  child's 
health  from  the  use  of  her  milk,  as  is  most 
probable  in  such  instances ; — and  for  the 
same  reason  also,  they  are  at  liberty  to  dis- 
solve the  contract  where  the  nurse  falls  sick. 
— It  is  also  incumbent  upon  the  nurse  to 
prepare  the  child's  victuals  by  mastication, 
and  to  avoid  every  species  of  food  whieh 
might  prove  injurious  to  her  milk,  in  pur- 
suance of  her  duty.— In  short,  in  all  matters 
of  this  nature,  regard  is  had  to  custom,  where 
there  is  no  divine  ordinance.     The  perfor- 
mance, therefore,  of  every  usual  service  to 
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a  cliild  (Buch  as  washing  its  linen,  preparing 
its  victuals,  and  so  forth)  is  inoumbent  upon 
the  nurse.  The  victuals,  however,  must  be 
provided  by  the  father.  With  resnect  to 
what  has  been  observed  by  Mohammed,  that, 
*'  it  is  incumbent  upon  the  nurse  to  provide 
oils  and  perfumes,"  —this  is  according  to  the 
custom  of  Koofa. 

If  the  nurse  above  mentioned  feed  the 
child  with  goat's  milk,  during  the  term  of 
hire,  she  is  not  entitled  to  any  wages,  as 
not  having  performed  what  was  her  dutv, 
namely,  fosterage,  or,  in  other  words,  the 
feeding  the  child  with  milk  from  her  own 
breasts;  for  feeding  it  with  milk  from  a 
goat  is  not  fosterage,  but  merely  feeding  it 
with  milk.  Wages,  therefore,  are  not  due 
to  her  in  this  instance,  as  she  has  not  per- 
formed what  she  had  contracted  for. 

A  contract  of  hire,  stipulating  that  the 
recompense  shall  he  paid  from  the  article 
manufactured  or  wrought  upon  is  invalid. — 
Iv  a  person  deliver  thread  to  a  weaver,  to 
make  it  into  cloth,  in  consideration  of  an 
half  thereof  to  himself,  he  is  to  receive  a 
recompense  proportionate  to  his  work ;  and 
the  same  rule  also  holds  if  a  person  hire  an 
aas  to  carry  wheat,  paying,  in  consideration, 
a  measure  of  such  wheat.  The  contract, 
therefore,  is  invalid  in  both  these  instances, 
because  the  recompense  is  made  to  consist  of 
a  thing  obtained  by  the  labour  of  the  person 
or  animal  hired,  and  hence  the  case  is  analo- 
^Qs  to  that  of  an  allowance  made  for  grind- 
ing,* which  has  been  prohibited  by  the 
inrophet.  (The  case  of  allowance  for  grind- 
ing is  where  a  person  hires  an  ox  to  grind 
grain  in  consideration  of  a  proportion  from 
the  flour  or  meal:— and  this  case  is  the  grand 
criterion  by  which  a  judgment  is  formed  of 
the  invalidity  in  various  instances  of  hire, 
more  especially  in  our  country.)  The  reason 
of  the  prohibition,  in  this  instance,  is  that 
the  hirer  is  incapable  of  delivering  the  recom- 
pense (namely,  a  part  of  the  woven  cloth, 
or  a  part  of  the  carried  grain) ;  for  as  the 
obtaining  of  it  depends  upon  the  act  of  the 
person  or  animal  hired,  the  hirer  cannot  be 
accounted  capable  of  making  delivery  merely 
in  virtue  of  the  capacity  oi  that  person  or 
animal.  The  contract  is  therefore  invalid, 
and  an  adequate  hire  is  due.  It  is  other- 
wise where  a  person  hires  an  ass  to  carry 
one  half  of  a  parcel  of  wheat,  in  considera- 
tion of  the  other  half;  for  in  this  instance 
no  hire  is  due  on  account  of  the  uuimal 
hired,  as  the  hirer  has  constituted  the  owner 
of  the  ass  proprietor  of  half  of  the  grain 
upon  the  instant,  in  the  manner  of  a  prompt 
or  advanced  payment,  and  consequently  the 
>vheat  is  in  partnership  between  them,  for 
reasons  which  will  be  explained  in  a  future 
example.    It  is  to  be  observed  that  where  a 

*  Expressed  by  an  Arabic  phrase  (Eafeez 
Tehan),  wMch  will  not  bear  a  literal  trans- 
lation. It  is  more  folly  explained  in  Vol. 
IV.  in  treating  of  Ck)mpaots  of  CultiYa- 
tion. 


person  hires  an  ass,  to  carry  wheat,  in  con- 
sideration of  a  measure  ot  such  wheat,  or 
an  ox,  to  grind  grain,  the  hire  allowed  must 
not  exceed  the  value  of  what  has  been  speci- 
fied, because,  as  the  hire  is  invalid,  the  least 
only  of  the  two  (the  hire  named,  or  an  ade- 
ouate  hire)  is  due,  since  the  person  who  lets 
the  animal  has  agreed  to  remit  any  thing 
beyond.  It  is  otherwise  where  two  men 
enter  into  a  partnership  in  collectinff  wood, 
and  one  of  them  says  to  the  other,  ^*  I  will 
take  the  whole  wood,  and  pay  you  a  recom- 
pense for  your  share  in  the  collecting  of 
it;"  for  in  this  case  an  adequate  recompense 
is  due,  to  whatever  amount  (according  to 
Mohammed),  inasmuch  as  no  sum  has  been 
specified  in  this  instance,  whence  no  remis- 
sion of  any  excess  can  be  inferred. 

Partners  do  not  owe  hire  to  each  other 
with  respect  to  their  stock, — If  a  person  hire 
another  to  carry  wheat  which  is  in  partner- 
ship between  them,  no  recompense  is  due ; 
for  in  all  grain  so  carried  the  porter  works 
on  his  own  account,  whence  a  complete  deli- 
very is  not  made  of  the  thing  contracted 
for. 

Any  uncertainty  in  the  terms  invalidates 
the  contract.— \y  a  person  hire  another  to 
bake  ten  particular  saas  of  wheat  into  bread, 
\*  this  day,"  for  a  dirm,  it  is  invalid,  accord- 
ing to  Haneefa.  The  two  disciples  in  the 
Mabsoot,  article  Hire,  maintain  that  the  con- 
tract in  question  is  valid;  because  in  this 
instance  the  performance  of  the  task  [of 
baking  the  bread]  is  the  thing  really  con- 
tracted for,  the  mention  of  a  time  being 
considered  merely  as  for  the  purpose  of  ex- 
pedition, in  order  that  the  contract  may  be 
valid  ;  and  consequently  the  objection  of 
uncertainty  is  removed.  The  argument  of 
Haneefa  is  that  the  thing  contracted  for  is 
uncertain ;  because  the  specification  of  a 
time  argues  that  the  thing  contracted  for  is 
general  usufruct,  or,  in  other  words,  the 
hireling's  surrender  of  himself  [to  service] ; 
and,  on  the  other  hand,  the  specification  of 
a  particular  act  argues  that  such  act  is  the 
thing  contracted  for.  Now  general  usufruct 
and  a  particular  act  cannot  be  united  ;  for 
where  a  particular  act  is  the  thing  contracted 
for,  no  nire  is  due  for  the  labourer's  sur- 
render of  himself.  As,  moreover,  neither  of 
these  has  a  preference  over  the  other,  and 
the  advantage  is  to  the  hirer,  in  the  latter 
instance,  and  to  the  hireling  in  the  former,  it 
follows  that  a  contract  of  this  nature  would 
lay  a  foundation  for  strife.  It  is  reported, 
from  Haneefa.  that  where  the  hirer,  instead 
of  "  this  day  '  says  "  within  this  day,"  the 
hire  is  valid,  as  in  such  case  the  thing  con- 
tracted for  is  the  particular  act  or  task  speci- 
fied :  contrary  to  where  he  says  **  this  day." 
The  arguments  upon  this  point  are  connected 
with  Arabic  grammar,  and  have  already  been 
stated  in  treating  of  Divorce.* 


*The  arguments  in  this  example  turn 
upon  the  mstinotion  between  the  perfor- 
mance of  a  thing  by  general  service,  and  the 
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A   leane  of  landn  is  not   invalidated   bu 
Btipnlatina  a  right  to  perform  any  act  which 
doen  not  Ivare  lasting  effects. — If  a  person 
hire  land,  atipulatinjf  that  he  shall  be  at 
liberty  to  ploutrh  and  cultivate  it,  or  to  water 
and  cultivate    it,    such   contract    is    valid : 
because  he  is  entitled  to  cultivate  the  land 
in  virtue  of  the  contract ;    and  as  this  is 
impracticable  unless  he  plough  and  water  it, 
he  is  con8e<mently  entitled  to  perforin  these 
acts  upon  it  likewise ;  and  every  other  act  of 
this  nature  is  in  the  same  manner  a  requisite 
of  the  contract ;  nor  does  the  mention  of  it 
cause  invalidity.    If,  on  the  contrary,  he 
stipulate  that  he  shall  be  at  liberty  to  plough 
the  land  twice,  or  to  dig  trenches  m  it,  or  to 
dung  it,  the  contract  is  invalid ;  because,  in 
this  instance,  an  oftVct  remains  after  the 
expiration  of  the  term  of  hire,  which  is  not  a 
requisite  of  the  c  -ntract.    This  condition, 
moreover,  is  advantageous  to  one  of  the  con- 
tracting parties;   and  every  stipulation  of 
that  nature  invalidates  a  contract.     Besides, 
in  this  instance,  tlie  lessor  becomes,  in  fact, 
a  tenant  of  the  lessee  >yit!i  res|Kct  to  such 
advantasrc  as  may  remain  to  the  land  after 
the  expiration  of  the  lease ;  and  consequently 
the   contract  involves   one  bargain  within 
another,  which  is  not  lawful.    Some  explain 
ploughing  twice  to  signify  ploughing  the  land 
a  second  time,  after  having  reaped  a  crop 
from  it,  and  then  returning  it  in  tnat  state  to 
the  owner ;  and  concerning  the  invalidity  in 
this  instance  no  doubt  can  be  entertained. 
Others,  again,  explain  it  to  mean  ploughing 
the  land  twice,  and  then  sowing:  the  grain  in 
it.    AVhat  is  here  advanced  (with  respect  to 
the  invalidity  occasioned  by  stipulating  a 
right  of  ploughing  twice)  applies  solely  to 
oases  where  the  land  is  of  a  nature  to  be  pro- 
ductive from  once  ploughing,  and  the  term 
of  hire  only  one  year  ; — for  if  the  term  of 
hire  be  three  years  (for  instance),  the  advan- 
tage derived  from  ]jloughing  t>«co  wears  out 
and  no  longer  remains,  iiy  tnc  term  trenches, 
as  here  used,  small  temporary  trenches  are 
not  to  be  understood,  but  watercourses,  such 
as  are  calculated  to  last,  and  yield  an  advan- 
tage the  year  ensuing. 

A  contract  stipulating  the  recompense  to 
consist  of  a  similar  usufruct  is  nugatory. — If 
a  person  hire  land  to  cultivate,  in  return  for 
the  right  [on  the  part  of  the  lessor]  of  culti- 
vating other  land,  it  is  nugatory ;  in  other 

performance  of  the  same  thing  in  a  parti- 
cular instance;  that  is,  between  hiring  a 
person  for  any  business  by  the  day,  or  so 
forth,  and  engaging  him  for  the  ]>erformance 
of  the  same  business  by  the  particular  task. 
If  the  contract  for  a  particular  task  be  so 
expressed  as  to  leave  it  uncertain  whether 
the  recompense  specified  be  for  the  day's  ser- 
vice, or  for  the  particular  work  required,  it 
is  in  that  case  invalid  (according  to  Haneefa), 
and  oon8e(]^uently  no  regard  is  had  to  the 
8am  mentioned  as  the  recompense,  but  the 
workman  receives  a  proportionate  hire  for 
hifl  day's  work. 


words,  it  is  utterly  invalid.  Shafei  maintains 
that  it  is  valid.  Analogous  to  this  is  the 
hire  of  a  dwelling-house,  in  return  for 
residence  in  another  house;  the  hire  of 
apparel  in  return  for  the  use  of  other  apparel; 
— H)r  the  hire  of  a  quadruped  for  ricuDg,  in 
return  for  a  right  of  riding  upon  another 
quadruped.  The  argument  of  Shafei,  is 
that  the  advantage  is  the  same  as  actual 
substance  ;  and  it  is  on  this  idea  that  hire  i$ 
valid  in  return  for  a  debt  of  wages  :*  for  if 
those  were  not  the  same  as  actual  substanoe, 
it  would  follow  that  the  transaction  is  the 
exchange  of  one  debt  for  another  debt,  which 
is  null.  The  arguments  of  our  docton  upon 
this  point  are  twofold. — First,  contracts 
upon  credit  are  rendered  invalid  by  an  unity 
or  species  alone  ;  and  as  an  unity  of  weight 
or  measure  is  not  essential  (aooorain^  to  our 
doctors,  as  has  been  ailready  explamed  ia 
treating  of  sal^),  the  contract  in  questioc, 
therefore,  resembles  the  sale^  upon  credit,  of 
cloth  of  a  particular  description  in  return  for 
cloth  of  the  same  description. — Seco5DLT, 
the  validity  of  hire  is  admitted  (in  opposition 
to  what  analogy  would  suggest)  from  cos- 
vcnience  and  necessity  ;  but  no  convenieo(\ 
or  neoessitj  whatever  exists  where  the 
advantage  is  exactly  the  same  on  both  sides ; 
contrary  to  where  the  advantage  d^ved  on 
each  part  is  different. 

Objectiox. — Where  hire  of  one  kind  is  in 
return  for  hire  of  another  kind,  although  it 
be  not  rendered  invalid  by  a  non-existence 
of  necessitjr  or  convenience,  still  it  would 
follow  that  it  is  invalid,  as  being  the  sile  of 
a  debt  for  a  debt. 

Ueplt. — In  this  instance  the  subject  from 
which  the  advantage  accrues  is  made  s  »ub- 
stitute  for  the  advantage,  from  necessity  :— 
the  recompense,  therefore,  is  as  a  price :  and 
accordingly,  the  transaction  is  a  sale  of  sub- 
stance for  something  else  than  substance; 
which  is  lawful. 

Case  of  two  partners, — ^If  a  quantity  of 
wheat  be  between  two  men  in  partn^vnip, 
and  one  of  them  hire  the  other,  or  his  ass,  to 
carry  his  share  to  a  certain  place,  and  he,  or 
his  ass,  carry  the  whole  of  the  wheat  thither, 
he  is  not  entitled  either  to  the  recompense 
specified,  or  to  a  proportionate  recompense. 
Shafei  maintains  that  he  is  entitled  to  the 
specified  recompense ;  because,  according  to 
his  tenets,  advantage  is  the  same  as  actual 
substance ;  and  as  the  sale  of  an  undefined 
substanoe  is  lawful,  it  follows  that  it  is  also 
lawful  to  receive  a  recompense  in  return  fur 
an  undefined  advantage.  The  case  in  ques- 
tion, therefore,  is  simuar  to  where  a  person 
hires  a  building,  held  in  partnership  between 
himself  and  another,  for  the  purpose  of 
keeping  grain,— or,  a  slave  held  m  partner- 
ship between  him  and  another,  for  the  pur- 

*  That  is,  wages  owing  from  the  person 
hired  to  the  hirer  (as  where  the  hirer  had 
previously  performed  service  to  the  person 
whom  he  now  hires,  and  for  whicn  thi? 
person  stiU  owes  him  wages. 
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pose  of  making  up  apparel.    The  arguments  beoaiue  the  utiole  hired  is  m  a  trust  ia  the 

of  our  doctors  upon  tins  point  ore  twofold.^  hands  of  the  hirer,  althoiLgh  the  contract  be 

FiBST,   the  person  in  queition  here   hires  invalid.     If,  on  the  other  hand,  the  ass  arriTO 

■nolher  for  the  performance  of  a  matter  the  at  Bagdad,  the  owner  is  entitled  to  the  hire 

existence   of   which  cannot   be  conceived  ;  stipulated,  upon  a  favourable  construction ; 

because  the  carriagK  or  porterage  of  any  thing  beoause  in  this  instance  the  unoertaiaty  has 

is  a   sensible   or  perceptible   act,  which  is  been  done  away,  in  the  same  manner  as  in 

impoaaiblewithrespeot  to  a  Uiing undefined;  the  preceding  example. — If,  also,  a  dispute 

— and  as  the  performance  of  the  thing  con-  arise   between  the  hirer  and  the  owner  of 

tncted  for  ia  impossible,  it  follows  that  no  the  ass,  before  it  be  loaded,  the  contract  ii 

recompense  ia  due.— Sbcoitdlt,  the  person  dissolved,   in    order    that    strife  may   be 

hired  is  a  partner  of  the  hirer  with  respeot  to  prevented, 
every  particle  he  carries,  whence  ho  ourries 

on  his  own  account  also,  aud  consequently  

does  not  perform  what  he  had  contracted  for. 

It  is  otherwise  where  the  thing  contracted  PRAPTFR  V 
for  is  a  partnership  houac,  for  keeping  grain,  unAriJin  y. 
for  in  this  instiince  the  thing  contracted  for  of  tee  besfoksisiliit  of  a  HisKLDfa. 
U  the  use  of  the  house,  and  a  delivery  of  Jfifferenee  between  co>nmon  and  particular 
that  may  be  effected,  without  the  pewon  A.Veftwi.-HiKELiHaB  are  of  two  desorip- 
deposiung  hia  gram  therein,  by  the  otier  ^^na,  wjmmon  and  particular  —A  common* 
evacuating  It  to  him.  hireling  is  one  with  whom  a  contract  of  hire 
^  iease  ofh„d,>mva!,d,unleuit  tpec^u  j^  concluded  for  work  of  snch  a  nature  as 
the  p>irpo,e  to  which  the  la^  „  tobe  applied.  ^  perceived  by  examining  the  subject : 
-Ip  a  pereon  hire  land,  without  mentioning  -aid  in  this  instahce  there  i1  no  oocision 
that  It  18  for  thepurpose  of  cultiva^oo.  or,  f„  mention  of  a  Urm ;  nor  is  he  entitled 
wi  hout  mentioning  what  species  of  culti-  (^  j,ig  ij^  or  recompense  until  the  work  he 
Yationhemean»toemiJoyitin,thoco!jtraot  has  engaged  for  (suVh  as  dying  or  fulling) 
wmvaLd;  because  land  is  hired. for  tillage,  be  exMuted,  because  the  work"  is  the  onfy 
and  also  for  other  purpoMSi  and,  m  the  same  thing  contracted  for,  where  he  engages  ti 
manner,  it  is  cultivated  for  various  uses,  f^^  ^  ^  or  the  effect^  such 
•"">«  S?"  ,5?^  some  lew  mjunoua  to  the  „ork,  where  he  has  not  portieuhirly  engaged 
Eod.  The  thing  oonhacted  or  is  therefore  ^  perform  It  in  pers^— It  is  therefore 
uncertain  ;  and  accordingly,  the  contract  is  i^^f^  fo,  !,;„  ^  ^ork  for  the  public  at 
notlawful.  Notwithstanding  this,  however,  j^™  gin^e  no  particular  person  has  any 
if  the  person  who  hires  the  land  should  cidnsive  claim  to  his  service ;  and  aceord- 
oultivat*.  It,  and  the  term  of  the  lease  expire,  j  j  ^^  -^  t^^med  Ajeer  Mooehtarik,  that 
he  IB  entitled  to  the  specified  rent,  on  a  fa-  i  A  general  or  common  hireling.-(lbe  rules 
vourable  construction.  According  to  analogy  ^^^  „  t  to  particular  hirelings  shaU  be 
''^.l?^''5*?'"'''^^'*i.'*'"*!'"^'V'^*i'*.°'"°""'  discussed  in  their  proper  plaoe.) 
of  Ziffier),  because  the  contract,  as  bemg  once  Th>,  articU  committed  to  a  common  hireling 
Hivalid,  cannot  afterwards  become  vibd.-  ^  o  rfepos.'t.- Alt  article  delivered  to  a  commM 
The  reason  tor  a  more  favourable  construe-  hireling  is  a  deposit  in  bis  hands.  If,  there- 
tion,  in  this  particuhir,  is  that,  before  the  fo^p,  it  perish  whilst  in  his  posseasion,  he  is 
complete  fulfilment  of  the  contract,  the  not  in  any  degree  reaponaibirtor  it,  accord- 
imcertainty  has  been  done  away ;  and  it  ing  to  Honeeta ;  and  such  also  is  the  opinion 
therefore  l^omes  valid,  in  the  same  manner  „£  Ziffer.— The  two  disciples  maintain  that 
a*  where  the  uncertainty  IS  done  awav  before  he  is  responsible,  except  where  the  arUcle  ia 
the  contract  has  been  yet  concluded  i-the  lo^  or  destroyed  by  iny  irremediable  and 
case  being  analogous  to  where  a  seUer  and  irresistible  accident,  such  aa  a  fire  bum- 
purchaser  do  away  an  undefined  time  of  pro-  i^g  ^^^  ^^  house,  or  robbers,  in  snoh  force 
mise  for  payment  or  dehvery,  m  sale,  before  as  not  to  be  repelled :  because  it  is  recorded 
theusual  term  of  credit  expires,  or  do  away  of  Alee  and  Omar  that  they  understood  a 
a  right  of  option  extended  Wond  the  term  .-omtiioii  hireling  to  be  responsible;  andalso. 
of  three  days,  before  the  expiration  of  those  ,„.,,^^,^„  y.^  care  of  the  afficle  is  incumbent 
three  da7s.-lf.  in  this  case,  the  lessor  and  „„  |,i,„  „  without  such  care  he  cannot 
lessee  dispute  before  cultivaUon,  the  leasee  ,„.,.|„r„j  hia  work  upon  it.  When,  therefore, 
being  desirous  of  cultivating  tie  land,  and  ,|^^,  „„;^]g  ;,  jo^  from  any  cause  whici; 
the  Ie«Bor  forbidding  him.  the  contract  be-  mi^ht  hsve  been  avoided,  snch  as  usurpation 
comes  disjsolved,  in  order  that  strife  may  be  ,-,r  tin  ft.  this  proves  him  to  have  been  negli- 
prevented.  .  ^  t  t  ^i  gent,  and  he  is  oonaequently  responsible,  in 
B*iponeibdily  doei  not  attach  Jrom  the  the  same  manner  as  a  trustee  who  lets  to  hire 
euttomary  aie  of  an  article,  under  an  in-  the  deposit  in  his  hands.— It  is  otherwise 

deftntte  contract.— If  a  person  hire  an  ass  to    

Bagdad  (for  instance)  for  one  dirm,  without   

apeoifying  what  it  is  to  carry,  and  load  upon  *  Arab.  Hooshtarik,  literally,  held  in  oom- 

it  such  a  burden  as  men  usually  put  upon  mon, — meaning  one  whose  services  are  open 

that  animal,  and  it  die  before  it  has  proceeded  to  all  ^suchas  a  tradesnun],  in  opposition  to 

more  than  tialf  way,  be  ia  not  responsible  ;  a  particular  servant. 
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whcro  the  article  is  lost  from  some  unavoid- 
iible  cause,  such  as  fire,  sudden  death,  and 
so  forth,  binoo  in  this  case  he  cannot  be 
accused  of  nefi:lij?ence. — The  ar^cument  of 
Hane(*fa  is  that  the  article  is  merely  a  deposit 
in  the  workman's  hands,  the  possession  of 
which  does  not  involve  responsibility,  inas- 
much as  he  touk  possi-ssion  with  consent  of 
the  propriut<»r ;  and  accordingly,  if  it  were 
lost  from  any  imavoidablo  cause,  he  is  not 
responsible, — wlnTeas,  if  his  possession  of  it 
involved  responsibility,  he  would  owe  a 
compensation  for  it  at  all  events,  in  the  same 
manner  as  in  a  case  of  usurped  property. — 
The  care,  moreover,  of  the  article  is  incum- 
bent upon  the  proprietor  dependantl^  and 
not  essentially,  and  accordingly  no  hire  is 
due  fur  such  care.  This  case  is  different 
from  that  of  an  hired  trustee ;  for  the  care 
of  the  deposit  is  essentially  incumbent  upon 
a  trustee  who  acta  for  hire,  because  of  the 
waees  he  reci^ives. 

But  he  IS  responsible  (f  it  he  destroyed  in 
the  course  of  his  work. — A  COMMON  hireling 
is  responsible  in  case  of  the  loss  or  destruc- 
tion of  any  article  in  the  course  of  his  work, 
as  where  a  d5;er  or  fuller  tears  the  cloth 
entrusted  to  him,  or  a  porter  stumbles,  or 
the  tying  of  his  load  breaks,  or  the  ^irth  of 
a  camel  breaks,  and  thus  the  goods  with 
which  he  is  loaded  fall  to  the  ground,  or  a 
boat  sinks  from  the  mismanagement  of  the 
boatman. — Ziifer  maintains  that  the  hireling 
is  not  responsible  in  those  cases,  because  the 
hirer  had  ord^red  him  to  work  in  an  absolute 
manner,  and  hence  his  order  extends  as  well 
to  dangerous  as  to  safe  operations, — in  other 
words,  U)  operations  which  subject  his  pro- 
perty to  damage,  and  also  to  operations  under 
which  it  continues  uninjured.  The  hireling 
in  question,  therefore,  is  in  the  same  pre- 
dicament with  a  particular  hireling,  or  any 
assistant  of  a  workman.*  The  argument  of 
our  doctors  is  that  the  orders  of  the  hirer  do 
not  extend  to  any  operations  but  what  are 
mentioned  in  the  contract ;  and  those  are  to 
be  supposed  of  a  safe  nature,  since  in  virtue 
of  them  is  obtained  the  thing  contracted  for, 
namely,  the  effect  of  them, — whence  it  is 
that  if  this  effect  be  obtained  throuj?h  the 
work  of  any  other  than  the  hireling,  still  the 
recompense  is  due.  The  orders  of  the  hirer, 
therefore,  do  not  comprehend  any  operations 
that  may  be  injurious,  since  through  such 
the  thing  contracted  for,  namely,  the  effect, 
cannot  be  produced.  It  is  otherwise  with 
respect  to  the  assistant  of  a  workman ;  be- 
cause, as  he  works  gratuitously,  his  work 
cannot  be  restricted  to  the  condition  of  safety, 
for  if  it  were  so  restricted,  he  woidd  decline 
working  gratuitously.  It  is  also  otherwise 
with  respect  to  a  particular  hireling,  as  shall 
be  hereafter  explained. — (It  is  to  be  observed 
that  the  breaking  of  a  camel's  girth,  or  so 


*  Meaning  a  person  who  assists  the  work- 
man gratuitouslV  (as  will  be  i)eroeiyed  by  the 
context  a  little  further  on). 


forth,  is  supposed  to  originate  with  the 
hireling,  inasmuch  as  the  accident  may  be 
attributed  to  his  want  of  care.) — A  common 
hireling,  therefore,  is  responsible  for  any 
thin^  wnioh  may  be  destroyed  in  the  course 
of  his  work ;  excepting,  noweTer,  where  a 
MAX  is  destroyed,  either  by  the  amking  of  i 
boat,  or  bv  falling  from  a  camel  or  other 
animal  (although  those  accidents  should 
have  been  occasioned  by  the  driving  of  the 
camel  or  the  navigating  of  the  boat) ;  for  in 
this  instance  the  hireling  is  not  responsible, 
as  responsibility  for  a  man  cannot  be  incurred 
in  virtue  of  a  contract,  nor  in  virtue  of  any 
thing  but  a  Janayrat,  or  offence  against 
the  person,  whence  it  would  be  due,  in  this 
instance,  not  from  the  hireling,  but  £rom 
his  AkUa,  who,  however,  cannot  be  made 
responsible  by  a  contract. 

If  a  person  hire  a  porter  to  bring  an  earthen 
jar  from  the  banks  of  the  Euphrates  (for  in- 
stance), and  he  fall  down  upon  the  way  and 
break  the  jar,  the  hirer  has  it  at  his  option 
either  to  take  the  value  which  the  Jar  bon; 
at  the  place  where  it  was  taken  up  (in  whidi 
case  the  porter  is  not  entitled  to  any  recom- 
pense), or  to  take  a  compensation  for  the 
value  it  bore  at  the  place  wnerc  it  was  broken. 

Saying  the  porter  a  proportionate  hire.— 
^sponsibility  is  incurred  in  this  instance, 
because  (as  was  before  said)  the  falling  of  the 
jar  was  either  owing  to  the  porter  stumbling, 
or  his  rope  breaking,  whicn  is  attributed  U 
him :— and  an  option  is  allowed  to  the  hirer; 
because,  where  the  jar  is  broken  upon  the 
road,  the  circumstance  admits  of  two  con- 
structions ;  for  the  hireling  is  in  one  shape 
guilty  of  a  transgression  from  the  beginniug, 
inasmuch  as  the  carriage  of  the  jar  from  t|ie 
place  where  it  was  tiucen  up  to  the  pbiJee 
directed  is  one  act ;  and  in  another  shape  he 
is  not  guilty  from  the  beginning,  since  the 
carriage  was  undertaken  with  the  consent  of 
the  owner,  and  consequently  no  tranfrgression 
took  place  until  the  oreaking  of  the  jar  ;— 
the  owner,  therefore,  has  it  at  his  option  to 
proceed  upon  either  ground ; — if  he  proceed 
upon  the  second  ground,  the  hireling  is  to 
receive  a  recompense  in  proportion  to  the 
work  he  has  rendered  to  the  hirer ;  but  if, 
upon  the  first  ground,  he  is  not  to  receive 
any  thing,  since  in  this  view  he  has  not 
rendered  the  hirer  bluj  service  whatever. 

A  surgeon,  or  farrier ,  acting  agreeMyto 
customary  practice,  is  not  responsible  in  east 
of  accidents, — If  a  surgeon  perform  the  optrni- 
tion  of  phlebotomy  in  any  customary  part, 
he  is  not  responsible  in  case  of  the  person 
dying  in  conseciuence  of  such  operation.— 
This  is  according  to  the  Mabsoot— It  is 
written,  in  the  Jama  Sagheer,  that  if  a 
farrier  bleed  an  animal  for  a  danik,  and  the 
animal  die  in  consequence,  or  if  a  cupper 
perform  the  operation  of  cupping  upon  a 
slave  hy  direction  of  his  master,  and  the 
slave  die  in  consequence,  no  responsibility 
is  incurred. — It  is  to  be  observed  that  the 
doctrine  of  the  Mabsoot,  in  this  particular, 
proceeds  upon  the  idea  of  a  reatrietion  to 
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the  performance  of  the  operation  in  some 
customary  part;  but  it  is  unrestricted  with 
respect  to  the  assent  of  the  party  or  other- 
wise ;  whereas  the  doctrine   in  the  Jama 
Sas^heer  proceeds  upon  the  idea  of  a  restric- 
tion with  respect  to  the  assent  [of  the  owner 
of  the  slave  or  animal],  but  is  unrestricted 
with  respect  to  the  part  on  which  the  opera- 
tion is  performed.    Each  of  these  reports, 
thtrrefore.  affords  an  argument  with  respect 
to  the  other ;  and  consequently  the  cases  in 
both  are  restricted  to  this,  that  the  operation 
be  performed  in  the  usual  part,  and  with 
consent  of  the  party. — The  ground  on  which 
the  LAW  proceeds  in  this  particular  is,  that 
it  is  impossible  for  the  operator  to  guard 
against  consequences,  as  those  must  depend 
upon  the  strength  or  weakness  of  the  oon- 
btitution  in  bearing  any  disorder  or  pain ; 
and  us  this  is  uilknown,  it  is  therefore^  im- 
possible to  restrict  the  work  to  the  condition 
of  safety.— It  is  otherwise  with  respect  to 
t.^aring  cloth,  as  before  treated  of,  because 
I  he  strength  or  weakness  of  cloth  may  be 
known  by  skill  and  attention,  whence  it  is 
possible  in  that  instance  to  restrict  the  work 
to    safety.     Thus   much   with   respect    to 
common  or  general  hirelings. 

A   particular   hirelina.-^A   PARTICULAK 
hireling  siguiiies  one  who  is  entitled  to  his 
hire  in  virtue   of  a  surrender  of  himself 
during  the  term  of  hire,  although  he  do  no 
work ;  as,  for  instance,  a  person  who  is  hired 
as  a  servant  ^or  a  month,  or  to  take  care  of 
llocks  for  a  month,  at  a  certain  rate,  under 
a  condition  that  he  shall  not  serve  or  tend 
the  flocks  of  any  other  person  during  that 
term.— An   hireling  of  this   description  is 
denominated  an  A  jeer  Wahid,  or  singular 
liircling,  because  the  advantage  of  his  service 
belongs  exclusively  to  a  single  person  during 
the  term  of  his  engagement,  and  the  wages 
he  receives  are  opposed  to  such  advantage : 
— and  as  the  hireling,  in  this  instance,  is 
entitled  to  his  hire  in  virtue  of  his  surrender 
of  himself,  for  the  term  of  hire,  he  is  entitled 
to  his  wages  although  ho  do  no  work,  or 
although  his  work  be  afterwards  undone ;  as 
where,   for  instance,  a  person  is  hired  to 
make  up  a  dress,  and  he  sew  it  accordingly, 
and  the  sewing  be  afterwards  ripped  out,  in 
which  case  he  is  nevertheless  entitled  to  his 
hire. 

Is  not  responsible  for  any  thing  he  loses  or 
destroys. — IF  an  article  be  lost  whilst  in  the 
hands  of  a  particular  hireling,  without  his 
act,  by  a  thief  stealinpr  it  (for  instance),  or 
an  usurper  carrying  it  away,— or,  if  it  be 
lost  by  his  act,  he  is  not  responsible  for  it. — 
He  is  not  responsible  in  the  former  instance, 
because  the  article  is  a  deposit  in  his  hands, 
since  he  took  possession  of  it  with  the  owner's 
consent.— (This,  according  to  Haneefa,  is 
evident : — and  it  is  also  evident  according  to 
the  two  disciples,  because  they  hold  that  the 
obligation  of  responsibility  upon  a  common 
hireling  proceeds  upon  a  favoufable  oon- 
btr action  of  the  law,  in  order  that  men*8 
property  may  be  in  Becnrity ;  but  as  a  par- 


ticular hireling  does  not  engage  to  work  for 
every  x>erson,  it  is  still  more  likely  that 
property  is  safe  with  such  an  hireling ;  and 
therefore,  in  this  case,  the  law  proceeds  upon 
analogy.)— He  is  also  not  responsible  in  the 
second  instance,  because,  as  the  advantage 
of  this  hireling's  service  is  the  property  of 
the  hirer,  it  follows  that,  where  he  directs 
him  to  act  with  his  property,  such  direction 
is  valid :  consequently  the  nireling  is  his 
deputy ;  his  acts,  therefore,  are  the  same  as 
the  acts  of  his  principal,  the  hirer,  and  of 
course  he  is  not  responsible. 


CHAPTER  VI. 

OF  HIBE  ON  ONE  OF  TWO  CONDITIONS. 

The  hire  is  valid^  of  a  tradesman,  under  an 
alternative  with  respect  to  work,  —  If  the 
owner  of  cloth  say  to  the  tailor  whom  he  has 
engaged,  **  If  you  make  up  this  cloth  in  the 
Persian  fashion,  you  shall  have  one  dirm, 
and  if  in  the  Turkish  fashion,  you  shall  have 
two,"— it  is  valid,  and  the  tauor  is  entitled 
to  a  recompense  according  to  whichever  of 
the  two  fashions  he  makes  up  the  cloth  in. 
In  the  same  manner,  also,  if  he  say  to  a 
dyer,  **  If  you  dye  this  cloth  purple,  you 
shall  have  one  dirm,  and  if  yellow,  you  shall 
have  two,"  the  dyer  is  enUtled  to  a  reoom- 
pense,  according  as  he  dyes  the  oloth  purple 
or  yellow. 

Or  of  an  article  under  an  alternative  of 
another  article. — The  same  rule  also  holds  if 
the  proprietor  of  the  article  hired  leave  two 
things  at  the  option  of  him  who  hires  it ; — as 
if  he  were  to  say  to  him  "  I  let  to  you  this 
house,  for  one  month,  for  five  dirms,  or  this 
other  house,  for  one  month,  for  two  diirms. 

Or  with  respect  to  the  use. — And  so  like- 
wise, if  he  leave  at  his  option  two  different 
distances  ;  as  if  he  were  to  say  "  I  hire  to  you 
this  camel,  to  Koofa,  for  five  dirms ;  or  this, 
to  the  half-way  station,  for  so  much :" — and 
the  same,   also,  if  the  proprietor  give  an 
option  of  three  things :  but  if  he  give  an 
option  of  four  thin^,  it  is  invalid. — In  all 
these  cases  regard  is  had  to  sale ;  in  other 
words,  they  are  judged  of  by  sale ;  for  if  a 
person  agree  to  sell  cloth,  under  this  condi- 
tion, that  the  purchaser  snail  take  either  of 
two  particular  pieces,  as  he  pleases,  it  is 
valid  (and  so  likewise,  if  he  allow  tiie  pur- 
chaser an  option  of  one  out  of  three  pieces) ; 
but  it  is  not  valid  if  he  allow  him  an  option 
of  one  out  of  four  pieces. — The  reason  of  this 
is  that  as  cloth  is  of  three  descriptions,  a 
good  sort,  a  bad  Mrt,  and  a  medium  sort,  an 
option  of  three  is  of  use,  and  necessity  is 
thereby  answered ;  but  as,  in  a  case  of  four 
pieces,  necessity  is   answered   by  a  choice 
from  a  smaller  number,  so  an  option  out  of 
four  is  useless. — In  the  same  manner,  also,  in 
hire,  necessity  is  answered  by  an  option  from 
three  things,  as  those  oomprehena  a  good,  a 
bad,  and  a  middling  sort ;  and  there  is  no 
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oocasUn  for  four,  as  necessity  is  answered  by 
fewer. — There  is,  however,  this  difference 
between  sole  and  hire,  that  sale  is  not  valid 
unless  an  option  of  determinatiun  be  stipu- 
lated ;  for  if  a  ^rson  sell  one  of  two  slaves, 
it  is  valid  only  in  virtue  of  stipulating  an 
option  of  determination.— A  contract  of  hire, 
on  the  contrary,  is  valid,  for  one  of  two 
advantages,  without  stipulating  an  option  of 
determination,  because  the  recompense  is  not 
due  in  virtue  of  the  contract,  but  in  virtue  of 
the  usufruct  or  work ;  and  consequently, 
when  the  party  commences  the  enjoyment  of 
one  of  the  advantages,  the  thing  contracted 
for  becomes  known  :  but  as,  in  a  case  of  sale, 
the  price  of  the  article  is  due  in  virtue  of  the 
contract,  uncertainty  consequently  exists  in 
that  instance  to  such  a  degree  as  leaves  room 
for  strife,  unless  the  purchaser  possess  an 
option  of  determination. 

Case  of  a  tradesman  hired  under  an  alter- 
native with  respect  to  time. — If  a  person  say 
to  a  tailor  whom  he  hires,  **  If  you  make  up 
this  garment  this  day,  you  shall  have  one 
dirm  ;  and  if  to-morrow,  you  shall  have  half 
a  dirm,"  in  this  case,  provided  the  tailor 
finish  the  garment  within  the  day,  he  gets  a 
dirm,  or  if  he  Unish  it  the  next  day,  he  re- 
ceives a  proportionate  hire  (according  to 
Haneefa)  where  that  docs  not  exceed  half  a 
dirm ;  in  other  words,  he  gets  the  least  of 
the  two,  between  a  half  dirm  and  his  propor- 
tionate hire. — It  is  written,  in  the  Jama 
Sagheer,  that  he  is  entitled  to  his  propor- 
tionate hire,  not  being  less  than  half  a  dirm, 
nor  more  than  one  dirm. — The  two  disciples 
allege  that  both  conditions  are  valid,  and 
consequently,  that  if  he  perform  his  work 
on  the  morrow  he  gets  an  naif  dirm. — Ziffer 
maintains  that  both  the  conditions  in  ques- 
tion are  invalid  ;  because  sewing,  or  tailor]s 
work,  is  one  thing  to  which  the  hirer,  in  this 
instance,  opposes  two  returns  (namely,  one 
dirm,  and  half  a  dirm),  in  the  manner  of  a 
consideration :  the  recompense,  therefore,  is 
uncertain. — The  reason  of  this  is  that  the 
mention  of  this  day  is  merely  for  the  purpose 
of  hastening,  and  the  mention  of  to-morrow 
for  the  purpose  of  giyinc:  ease ;  and  there  is 
no  suspension  ;  for  if  the  hirer  were  to  ex- 
press the  contract  **  make  up  this  garment 
oy  to-morrow,  for  half  a  dirm,"  the  contract 
is  established,  insomuch  that  if  he  make  up 
the  garment  within  the  present  day,  he  is 
entitled  to  half  a  dirm.  Hence  it  appears 
that  the  mention  of  to-morrow  is  merely  for 
the  sake  of  ease,  and  is  not  a  suspension ;  and 
consequentiy  two  speciiications  are  united  in 
one  day. — Ijie  arguments  of  the  two  disciples 
upon  this  point  are  twofold.  Fibst,  the 
mention  of  this  day  is  for  the  purpose  of 
determining  a  time,  and  the  niention  of  to- 
morrow is  oy  way  of  a  condition :  conse- 
quently two  speciiications  are  not  united  in 
one  day.  Secondlt,  quickness  and  delay 
are  the  designs:  and  the  case  therefore 
resembles  that  of  two  species  of  work,  such 
as  Persian  and  Turkish.  The  argument  of 
Haneefa  is  that  the  mention  of  to-morrow  is 


certainly  by  way  of  a  condition. — The  men- 
tioning this  day,  moreover,  cannot  be  con- 
strued to  imply  fixing  a  time,  for  otherwise 
the  contract  of  hire  wonld  be  inyalid,  because 
of  its  uniting  time  and  work.  Such,  there- 
fore, being  the  case,  it  follows  that  two  speci- 
fications are  united  in  the  mention  of  to-mor- 
row, not  in  the  mention  of  this  day  :  conse- 
(^uently  the  contract  with  respect  to  this  day 
is  valid,  whence  the  hire  mentioned  is  due 
[in  case  of  the  work  beinr  finished  within 
the  day] ;  but  it  is  invalia  witii  respect  to 
to-morrow,  whence  [in  case  of  the  wore  bdng 
finished  on  the  morrow]  a  proportionate  hire 
is  due, — not  exceeding,  howeyer,  half  a 
dirm,  as  that  is  what  was  specified  for  to- 
morrow.— With  respect  to  the  quotation 
from  the  Jama  Suagheer  upon  this  subject, 
that  **he  is  entitled  to  nis  proportionate 
hire,  not  being  less  than'half^a  dirm,  nor 
more  than  one  dirm."  the  ground  on  whidi 
it  proceeds  is,  that  tne  first  specification  does 
not  become  extinct  on  the  second  day,  be- 
cause then  both  specifications  unite  :  regard, 
therefore,  is  had  to  it,  with  respect  to  pre- 
venting any  excess  beyond  it ;  and  to  the 
second  specification,  with  respect  to  prevent- 
ing any  deficiency.-^If,  in  the  case  in  ques- 
tion, the  tailor  finish  the  garment  on  the 
third  day,  ho  gets  whatever,  is  least  of  the 
two,  his  proportionate  hire,  or  half  a  dirm. 
This  is  approved ;  because,  as  the  hirer  was 
unwilling  to  have  the  work  delayed  for  one 
day,  it  follows  that  he  was  still  more  unwil- 
ling to  have  it  delayed  longer  than  one  <liy. 

Case  of  hire  of  a  shop,  under  an  alterna- 
tive to^  respect  to  the  mteinese  to  be  carried 
on  in  tY.— If  the  lessor  of  a  shop  say  to  a 
person  about  to  hire  it  "  If  you  place  a  per- 
fumer in  this  shop  the  rent  is  one  dirm,  or  if 
a  blacksmith,  it  is  two,"  the  contract  is  vahd, 
and  the  lessor  is  entitled  to  one  or  other  of 
the  rents  specified,  according  to  which  of  the 
two  trades  may  be  exercised  in  the  i^op. 
This  is  the  doctrine  of  Haneefa.  The  two 
disciples  maintain  that  a  contract  thus  ex- 
pressed is  invalid. — In  the  same  manner, 
also,  if  a  person  hire  a  house,  under  this 
condition,  that  **  if  he  reside  in  it  himself, 
the  rent  shall  be  one  dirm,  or  if  he  place  a 
blacksmith  in  it,  the  rent  shaU  be  two 
dirms,"  it  is  valid,  according  to  Haneefa, 
whereas  the  two  disciples  deem  it  invalid. 

And  of  an  animal,  under  a  condition  with 
respect  to  the  journey  it  is  to  perform, — If  a 
person  hire  an  animal  to  Heera  for  one  dirm, 
under  a  condition  that  if  he  proceed  on  to 
Kadseea  he  shall  pay  two  dirms,  it  is  valid : 
and  in  this  instance,  also,  the  above  difference 
of  opinion  may  be  inferred ;  that  is  to  say, 
this  example  is  stated  in  the  book  [of  £a- 
dooree]  generally,  without  mentioning  any 
difference  of  opinion ;  but  it  bears  the  con- 
struction of  a  oifierenoe  of  opinion,  and  also 
of  an  agreement  of  opinion. 

Or  the  load  it  is  to  carry, — Ip  a  person 
hire  an  animal  to  Heera,  under  this  condi- 
tion, that  *'  if  he  load  it  with  a  Koor  of 
barley  he  shall  pay  one  dirm,  or  if  with  a 
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Koor  of  wheat  he  shall  pay  two  dirms/'  it 
is  valid  according  to  Haneefa.  The  two 
disciples  maintain  it  to  be  invalid. — ^The 
ground  on  which  the  two  disciples  proceed 
IS,  that  in  all  the  instances  here  recited  the 
thing  contracted  for  is  uncertain;  and  in  the 
same  manner,  the  hire,  as  being  one  of  two 
thing;8,  is  also  uncertain;  and  uncertainty 
occasions  invalidity. — It  is  otherwise  in  the 
example  of  making  up  apparel  after  the 
Persian  or  the  Turlush  fashion,  because  the 
hire  is  due  on  account  of  the  work,  and  in 
this  instance  the  uncertainty  is  removed  as 
soon  as  the  work  is  begun;  whereas  in  the 
examples  in  question  the  hire  is  due  on 
account  of  the  relinquishment  and  delivery 
of  the  house  or  animal,  whence  the  uncer- 
tainty still  continues,  because  after  deli- 
very, in  case  of  no  use  being  made  of  the 
article,  it  is  not  known  which  of  the  two 
hires  specified  is  due  (for  it  is  a  principle, 
Avith  the  two  disciples,  that  hire  is  due  on 
account  of  relinquishment  and  delivery). — 
The  argument  of  Haneefa  is  that  the  lessor, 
in  the  case  in  question,  gives  the  lessee  an 
option  of  either  of  two  valid  contracts,  of 
different  descriptions ;  for  the  hirer  himself 
residing  in  the  house  is  different  from  his 
placing  a  blacksmith  to  reside  in  it;  and 
such  being  the  case,  the  contract  is  valid,  in 
the  same  manner  as  in  the  example  of  making 
up  apparel  after  the  Persian  or  the  Turkish 
fashion. — With  respect  to  what  is  advanced 
by  the  two  disciples,  that  **  the  hire  is  due 
on  account  of  relinquishment  and  deliver^t 
whence  the  uncertainty  still  continues,"  it 
may  be  replied  that  the  design  of  the  con- 
tract of  hire  is  advantage  or  usufruct;  be- 
cause, as  such  contracts  are  legalized  to  an- 
swer the  necessity  of  mankind,  it  is  evident' 
that  they  are  never  entered  into  but  with  a 
view  to  such  advantage ;  and  the  uncertainty 
is  removed  upon  the  advantage  commencing. 
— As,  moreover,  the  relinquishment  and 
delivery,  without  any  enjoyment  of  the  use 
(which  alone  constitutes  endowment),  are 
not  principles,  but  rather  mere  accidents, 
there  is  no  necessity  to  guard  against  uncer- 
tainty at  the  period  of  delivery.— Besides,  if 
it  be  required,  in  a  contract  of  hire,  that  the 
hire  be  due  on  the  instant  of  delivery,  it 
follows  that  the  smallest  of  the  two  hires 
specified  is  due,  as  that  is  undoubted : — the 
hire,  therefore,  is  not  uncertain. 


CHAPTER  VII. 

OF  THE  HIBE  OF  SLAVES.* 

An  hired  servant  cannot  be  taken  upon  a 
journey,  unless  it  he  so  stipulated  in  the  con- 

*  It  is  a  common  practice,  in  Arabia, 
Persia,  &c.,  for  slaves  to  hire  themselves  in 
the  capacity  of  menial  servants,  being  ao- 
countaoleto  theirmaster  for  the  wages  they 
reoeiye. 


tract, — Ip  a  person  hire  a  slave,  as  a  ser- 
vant, he  is  not  at  liberty  to  carry  such  slave 
along  with  him  upon  a  journey,  unless  this 
be  a  condition  oi  the  contract;  because, 
as  travelling  is  attended  with  additional 
trouble,  a  contract  in  general  terms  is  not 
held  to  extend  to  it;  whence  it  is  that 
travelling  is  a  sufficient  plea  for  breaking  off 
a  contract  of  hire.  It  is  therefore  requisite 
that,  in  the  contract  in  question,  travelling 
be  particularly  stipulated,  in  the  same  man- 
ner as  the  residence  of  a  blacksmith  or 
fuller  in  a  dwelling-house.— Besides,  the 
difference  between  stationary  service  and 
travelling  service  is  evident;  and  conse- 
quently, upon  stationary  service  being  as- 
certained or  specified,  the  other  descr^)tion 
(namely,  travelling  service)  cannot  be  in- 
cluded ; — in  the  same  manner  as  riding  upon 
an  animal ;  as,  for  instance,  where  a  person  in 
general  terms  hires  an  animal  to  ride,  and 
the  rider  is  afterwards  ascertained,  the  hirer  is 
not  at  liberty  to  set  any  other  person  upon  the 
animal ;  and  so  likewise  in  the  present  case. 
Wages  paid  to  an  inhibited^ slave,  hired 
without  the  consent  of  his  owner,  cannot  be 
resumed,— It  a  person  hire  an  inhibited 
[absolute]  slave  for  the  term  of  one  month, 
and  pay  him  his  wages  after  the  perform- 
ance of  service,  he  is  not  at  liberty  to  resume 
such  wages.  The  ground  of  this  is  that  the 
hire  in  question  is  valid,  on  a  favourable 
construction,  where  a  slave  is  not  otherwise 
occupied.  Analogy  would  suggest  that  it  is 
invalid,  as  the  proprietor  of  the  slave  has 
not  ^ven  his  consent,  and  the  slave  is  a 
Mahjoor,  or  inhibited ;— in  the  same  manner 
as  if  the  slave  were  to  die  before  the  com- 

Eletion  of  the  service;  in  which  case  the 
irer  would  be  responsible  for  his  value ;  but 
he  would  not  be  responsible  for  any  wages 
on  account  of  the  service  performed,  since 
in  employing  the  slave  he  becomes  an 
usurper, — whence  he  is,  in  case  of  the  slave's 
death,  required  to  pay  a  compensation  for 
his  value ;  and  as,  upon  so  doing,  he  becomes 
proprietor  of  the  slave  from  the  first  instant 
of  employing  him,  he  thus  appears  to  have 
derived  an  advantage  from  nis  own  slave; 
wherefore,  in  such  case,  no  wages  are  due. — 
The  reason  for  a  more  favourable  construc- 
tion, in  this  instance,  is  that  the  transaction 
in  question  may  be  considered  in  two  shapes ; 
for  first,  it  may  be  regarded  as  advantageous, 
on  the  idea  of  the  slave  being  unoccupied  by 
any  other  business,  and  remaining  in  safety ; 
and  secondly,  it  may  be  regarded  as  injurious, 
on  the  idea  of  the  slave  dying  before  he 
finishes  his  service.— Now.  on  the  idea  of 
the  transaction  being  advantageous,  the 
slave  is  licensed  therein,  in  a  manner  analo- 
gous to  the  acceptance  of  a  gift.  The  con- 
tract of  hire  therefore  is  vadid ;  and  such 
being  the  case,  it  follows  that  the  hirer  is  not 
at  liberty  to  take  back  the  wages. 

The  usurper  of  a  slave  is  not  responsible 
for  what  the  slave  earns  during  the  term  qf 
wurpation.—lv  a  person  usurp  a  slave,  and 
the  slave  afterwards  let  himself  to  hire,  and 
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the  iiBurpcr  receive  liii  wages,  and  expend  |  Cate  ^  a  hired  *lace  abtetrndimg  before  tlte 
the  same,  he  ie  not  rBSP-insibie  for  them,  |  expiration  of  the  term.—Ir  a  penon  hiie  a 
apcordinjt  to   Haneefu.— The   two   diwiplea    slave  for  one  month,  at  the  rata  of  one  dinn. 


vithout  his  consent  (far  the  c 


the  I 


inch,   the  slave  hsrinK  absconded  m 


tract  of  hire  is  valid,  on  the  eniunda  stated    fallen  sii^lc,  the  hirer  and  the  owneroi 
'  t  the  prcci'dinR  example).     The  ar^ment    dispute. — the  hirer  assertiu^  that  the  slave 
'   "         i---     .1  .....    .    ^i--i^(y  jg^.g  noj   had  absconded  or  fallen,  eick  in  the  beginmn* 


S'ow  the  wagea  in  question  are  not   be  credited. — If,  an  the  other  hand,  tlw  hinr 
of  protection  or  custodv  in  reiicard   produce  the  slave,  he  bein^  then  present  and 
'"'        '    *' —   '-■   —  "'■*'•    in  ftood  health,  the  assertion  of  the  master 
oiuet  be  credited ;   becuuie,   as   the  j 
upon  a  point  which  i 


to  the  master,  althouxh  ihoy  be  so  with 
respect  Ui  aauther,  because  the  protection  oi 
custody  of  property  in  established  onlv  by 


actual  pos^ssioa,  such  as  may  admit  of  the   tical  r 


,  1  preference  must  be  given  to 

r--..-— '  the  side  of  the  question  which  ia  heat  inp- 

1  of  the  ported  by  apparent  ciroumBtancea.  The  prin- 

ii....^  .u  ..^^  u^^  <„.w...  ...   .....  ......u-T,  aiace  ciple  upon  which  the  law  in  this  instaow 

the  slave  himself  zs  in  the  possession  of  an  proceeds  is  to  be  found  in  the  caae  of  the 

usurper,  and  being  thus  incapacitated  from  running  or  stoppins  of  a  mUl-stream ;  Sorit 

protecting  his  own  person,  is  therefore  in-  the   hirer  of  a   mill  dispute  vrith  the  pto- 


n  the  usurper's  possession,  he  is  e: 
tilled  to  take  them  from  him,  as  he  in  tb 

case  discovers  his  oivn  property. — In  the  ca  ,  ,   ._    .   .    . 

in  question,  also,  it  is  lawful  lor  the  slave  1o    concerning  the  deticiency  __ 
take  possession  of  his  wages  from  the  usurper,   the  stream, — as  if  the  lessee 
according  to  the  opinion  of  our  three  doctors,    it  had  not 
since,  if  not  otherwise  omploycd.  and  remain-   that  it  had 
ing  safe,  he  is  licensed  with  respect  to  the   the 


of  that  party  is  credited  on  whose 

iparent   circumstances   bear  teiti- 

Uie  contrary,   they  dispntt 

''""  "  ""  "  aingut 

-. -jvmit 

for  ten  days,  and  the  leswi 
ot  run  for  five  days,  in  this  tax 
of  the  tenant  must  be  credited, 
<Q  the  part  of  the  lesoor. 


entwhcrc  a  master  lets  his  slave  to  hire ;  for 
in  this  case  the  slave  ia  not  at  liberty  to  take 
possessiuu  of  his  wages  unless  his  master 
constitute  him  his  agent  for  that  purpose, 
because  receiving  the  wages  ia  one  of  the 
rights  of  the  contraet. 

Care  of  a  ilare  hired  for  different  termi. 
— Ip  a  person  hire  a  slave  for  two  months, 
with  this  distinction,  that  he  shall  serve  one 
month  for  four  dirms,  and  one  month  for ' 
five  dinua,  it :    " 


CHAPTEK  Vni. 

OF  DISPUTES  BETWE£ir  THK  EIRKB.  AltD  THE 


fcur  dim.  fa  th.  Ir.t  monlh  i  fee™,  tht ,  W^S, .  "  ^      "'"'■°"" 


month  first  mentioned  n 


execution  of  the   . 

validity;  for  otherwise  the 
be  invalid,  since  in  this  cos 
appear  included  in  it  which 
and  ihia  would 


■hp'constrnP.r"fii   ^^  cloth,— the  owner  asserting  that"  he  hid 

trnetn.  th^   ^^.^  the  tailor. to  m,aic  ,tle  oloth  into  . 

tna  owner  hid 


the  montli  immediately  succeeding  the   w  ■'  «„T,irri      ,>,  ,  -,. 
fl™   nf  th»   n«n.r„M    i„   order  to  its   i"^.  ?°v-      .  tailo'  that  "tha  owner 
itract  would   ^^irected_him_  to  make  it  into  dravrerm."- 


i  month  would  I 


.  in  it  wliicli  i.  not  .peciHid,    r.wI.J  li     m    J    'f^;"  i    "u."  ,"!! 
occasion  for  the  service  of  the  slave,  whence  L,„.^  ,,,„  j„i.„h™   „}  ti,.   „™ 


■  ■  .  '     •^    1.    '  case  the  declaration  of  the   owner  ot    tnc 

proceed. - 


succeeding  the  execution  of  the  contract, 
order  that  the  hirer's  necessity  may  be  an- 
swered ;  and  such  being  the  case,  the  second 
month  must  in  the  same  manner  be  neces- 
sarily construed  to  mean  the  month  immedi< 
ately  succeeding  the  first  mouth. 


ith  immediately  ^C  .r^^H.r 
.h^n«.,.™«   ii    that  the  order 


■The  ground  of  this 


,  ia,  that  as,  if  the  owner  of  the  oloth 


*  Arab,  Mai  Mohirrex. — The  meaning  of 
this  has  been  fully  explained  elsewhere.  (See 
Hiiz,  and  Mohirrez.) 


*  He  asserting  that  the  stream  bad  not 
run  at  all,  and  consequently  that  the  mill 
stood  still  during  the  whole  term. 

t  That  ia  to  say,  if,  at  the  time  of  the 
assertion,  the  stream  be  rannins,  the  pro- 
prietor must  be  credited;  but  i/* otherwise, 
the  tenant. 


1(001  XXXI.-Chap.  IX.] 


__, er,  his  word  must  __ 

credited  whore  ho  denies  the  description  or 
qnalification  of  the  order. ^Ue  must,  how- 
ever, be  iworn,  hecause  he  in  thig  instaooe 
denies  a  thing  which,  if  be  were  to  acknow- 
led|:e  it,  would  he  binding  upao  him.  Upon 
the  owner  of  the  cloth  ewearina',  the  tailor 
becomes  responsible  |  that  is,  the  owner  of 
the  cloth  has  it  at  his  option  either  to  take 
the  value  of  the  cloth, —  or  to  take  the 
drawers,  paying  the  tailor  an  adeqnat«  hire. 
— In  the  same  manner,  also,  in  me  ease  of 
dyeing,  upon  the  owner  of  the  cloth  swearing, 
he  has  it  at  his  option  either  to  take  a  recom- 
pense for  the  Talueofthe  cioth  nncoloured, 


beoaose  the  dyer,  in  acting  contrary  to  his 
instmotions,  stands  in  the  same  predicament 
with  an  oBurper. 

And  go  alio,  if  the  ditpaU  he  with  regard 
to  waget. — Ip  a  dispnte  arise  between  the 
owner  of  cloth  and  the  dyer,  tailor,  or  other 
workman,— the  owner  asserting  that  "  he 
[the  workman]  bad  agreed  to  eiecnte  the 
work  without  hire,''  and  the  workman  that 
"  he  wrought  for  hire,"  the  assertion  of  the 
owner  must  be  credited,  inaamnch  as  he  both 
denies  any  price  having  been  put  npon  the 
workman  slabour (which can  unlyheefiect«d 
by  a  contract),  and  also  any  responsibility, 
or,  in  other  words,  any  hire  being  doe,  which 
the  owner  claims ;  and  the  assertion  of  the 
defendant  [upon  oath]  must  be  credited. 
Aboo  Yoosaf  maintains  that  if  the  workman 
he  one  commonly  employed  by  the  owner  of 
the  cloth,  and  with  whom  it  nas  been  usttol 
for  the  owner  to  fix  a  hire  for  his  work,  he 
is  entitled  to  a  hire  proportionate  to  what  he 
performs ;  but  that,  if  he  was  not  commonly 
employed  by  the  owner,  he  gets  toothing 
whatever ;  and  the  reason  is,  that  it  is  only 
former  practice  which  can  furnish  a  ground 
of  requisition  of  wages,  and  establish  the 
rate  at  which  they  are  to  be  fiied  in  the  pre- 
sent instance.  Mohammed  says  that  if  it 
have  been  a  general  and  known  practice  of 
the  workman  to  work  for  hire,  his  word  must 
be  credited,  because  whenever  he  opens  a 
workshop  for  the  purpose  of  carrying  on  his 
business,  this  stands  in  place  of  an  expreu  | 
declaration  that  he  works  for  hire,  as  appa- 
rent circumstances  signify  thus  much.  It  is 
to  be  observed  that  the  opinion  of  Haneefa,  as 
here  stated,  proceeds  upon  analogy,  the  owner 
of  the  cloth  standing  as  the  denier,  or  defen- 
dant. The  opinion  of  the  two  disciples,  on 
the  other  hand,  proceeds  upen  a  favourable 
construction.— In  reply  to  what  they  ad- 
'  jular  it  maybe  observed 


ords,  if  a  person  advance  a 

may  be  set  aside  by  appa- 

bat  apparent  c' 


and,  in  the-  present  instanoe,  it  is  required 
that  a  claim  he  established.  Sheikh -al  islam 
remarks  thnt  decrees  pass  according  to  the 
opinion  of  Mohammed, — as  is  also  mentioned 

in  Ihe  Kaftea. 


CHAPTER  II. 


A  coHlractftir  the  hire  of  a  houie  it  dit- 
Halved  by  a  defect  in  it. — It  a  person  hire  a 
house,  and  then  discover  a  defect  in  it,  such 
osrendersit  uninhnbiloble,  hois  at  liberty  to 
dissolve  the  contract ;  because  the  contract 
was  executed  with  a  view  to  advantage  ;  and 
as  that  continually,  from  time  to  time,  is  the 
object  of  the  hirer,  it  follows  that  the  defect 
discovered  in  Ihe  house  had  exulenee  previ- 
ous to  his  obtnininz  poiiaession  of  the  tiling 
actually  contrji'Ietl  fur,  although  it  had  oc- 
'     ibscquent  to  taking  poBsestion  of  the 


house,  ii 
has  taken 
purchaser  uhlaii:- 
er,  the  hiri      ' 


a.i 


defect  1  and  iu  ^ucL  < 
tion  (namely,  the  r 


3T  as  where  a  defect 

urrchandise  before  the 
-  ision  of  it.  If,  how- 
<  the  advantage  [diat 
-    othe 


n  this  particula 


that  apparent  circumstances  may  suffice  t 
repel    but    ""   "''   —"-■—*  * — -•-i.ii-i- 


t  sufficient  to  establish  a 


•  That  is,  were  to  deny  his  e«r  having 
given  any  order  (with  respect  to  dyeing  or 
making  np  the  doth). 


the  whole  considera- 
is  incumbent  upon 
r  as  in  sale.— If,  also, 

the  lessor  perform  what  is  requisite  to  remedy 
the  defect,  the  hirer  is  in  that  case  without 
an  option,  as  the  reason  for  such  option  is 
then  done  away. 

Or  by  ill  falling  to  dteau ;  and  the  hire  of 
land,  by  He  vxlU  being  dried  up,— or  of  a 
mill,  bi/  the  inill-streoin  ttopping. — If  a  house 
lall  to  decay,  or  tlu-  wi  lis  for  watering  land 
dry  up,  or  B  mill  ■"■r.  ;iiii  cense  to  tun,  the  con- 
tract of  hire  is  dis~<<l\  <  il,  because  in  such  case 
the  thing  contrseU  li  lui  (namely,  exclusive 
advantage)  is  dcfe^ikd  before  possession ;  and 
the  case  is  therefore  the  same  as  where  mer- 
chandise perishes  before  possession,  or  where 
a  hired  sUve  dies.  —  Some  of  our  modem 
doctirs  hold  that  the  cantract  of  hire  is  not 
dissolved  in  this  instance,  because  the  ad- 
viiiiUiKe  boa  been  defeated  in  amannerwhicli 
;i4iuits  a  recovery  of  it.  The  case  is  there- 
|..rf  the  same  as  where  a  slave  dies  after 
purfhaae,  but  before  delivery;  and  as,  in 
tli.it  rLi5i-,  tlie  p'.iiilMi  t  [of  sale]  is  not  dis- 
MilvtJ,  pi>  likiiii'-',  Ml  the  present  insto  nee, 
ill,.  Lciitrdri  [.illiir.  "  i^  not  dissolved.— It  is 
iLiordtd,  lioiu  JI-.li.iiiKQcd,  that  if,  in  the 
ta"t  in  quL'stiiin,  thf  h;sor  remove  thedefect, 
by  rtpairinK  tbe  house,  the  hirer  must  abide- 
by  the  oontrapt,  and  also  the  lessor.— From 
this  it  is  to  be  inferred  that  tbe  contract  is 
not  dissolved.— It  is,  however,  dissolved. 

*  Arab.  Fiskh;  litenilly,  a  breaking  off. 
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JBtU  if  the  mill-house  be  used,  a  propoV' 
tionate  rent  is  due,— If  a  mill-stream  cease 
from  running:,  and  the  mill-house  be  appli- 
oable  to  any  other  use  than  that  of  Ending 
grain,  the  hirer  must  pay  a  rent  nroportion- 
ably  to  the  use  derived  from  sucn  house,  as 
that  is  a  part  of  vfYiat  was  contracted  for. 

A  contract  of  hire  is  dissolved  by  the  death 
of  one  of  the  contracting  parties,  being  a 
principal. — If  one  of  the  contracting  parties 
die,  and  the  hirer  had  entered  into  the  contract 
of  hire  on  his  own  account,  it  [the  contract 
of  hire]  is  dissolved  ;  because  if  the  contract 
were  still  to  remain  in  force,  it  would  follow 
that  the  usufruct,  or  rent,  then  becomes  the 
right  of  a  person  who  was  not  a  party  to  the 
contract,  namely,  the  heir  (since  it  would  shift 
from  the  deceased  to  his  heir),which  is  unlaw- 
ful. Besides,  with  respect  to  the  lessor,  it  is  the 
use  of  his  property  which  forms  the  subject  of 
the  contract ;  and  as,  in  consequence  of  his 
decease,  this  property  changes  to  his  heir,  it 
follows  that  the  contract  of  hire  becomes 
null,  because  of  the  subject  being  lost ;  for 
a  change  in  the  right  of  property  is  the  same 
as  a  change  in  the  thing  itself.— With  re- 
spect to  the  hirer,  or  renter,  on  the  contrary, 
it  the  contract  were  to  remain  in  force  after 
his  decease,  it  can  only  do  so  upon  the  prin- 
ciple that  his  heir  is  his  substitute.    But  the 
use  of  a  house  cannot  be  a  heritage  without 
the  house  itself,  because  inheritance  is  a  suc- 
cession, which   is  impossible   except   with 
respect  to  a  thing  which  endures  at  both 
times,  so  as  to  be  at  first  the  right  of  the 
person  through  whom  inheritance  descends, 
and  at  last  to  be  succeeded  to  by  his  heir. 
— As,  therefore,  inheritance  cannot  hold  with 
respect  to  the  use,  the  contract  of   hire  is 
necessarily  annulled.     It  is  otherwise  where 
a  person  enters  into  a  contract  of  hire  on 
behalf  of  any  other  than  himself,  such  as 
an  agent,  an  executor,  or  the  procurator  of  a 
Wakf ;  for  in  that  case  the  contract  is  not 
annulled,  since  if  the  contracting  part^  die, 
the  contract  is  then  transferred  to  him  in 
whose  behalf  it  was  executed,  and  he  conse- 
quently becomes,  by  construction  of  law, 
the  contractor. 

It  admits  a  reserve  of  option, — A  resbrye 
of  option  is  valid  in  hire.  Shafei  maintains 
that  it  is  invalid ;  because  if  a  ri^ht  of  op- 
tion be  reserved  to  the  hirer,  it  is  impossible 
for  him  to  reject,  that  is,  to  return  the  thing 
contracted  for  complete,  since  in  such  case 
some  part  of  that  thing  is  lost ;  or  if,  on  the 
other  nand,  a  right  of  option  be  reserved  to 
the  lessor,  it  is  impossible  for  him  to  make  a 
complete  delivery ;  and  either  circumstance 
is  repugnant  to  the  validity  of  option.  The  ar- 
g^umentof  our  doctors  is  that  a  contract  of  hire 
is  a  contract  of  commerce,  in  which  it  is  not  re- 
quired that  possession  be  taken  at  the  meeting 
of  the  contract  ;*  and'  a  condition  of  option 
may  therefore  be  lawfully  inserted  in  it,  m  the 

*  Meaning,  at  the  time  and  place  where 
the  contract  is  executed. 


Bame  manner  as  in  a  oontnust  of  sale.— The 
cause,  moreover,  of  the  Taliditj  of  option,  b 
a  contract  of  sale  (namely,  convenience},  is 
also  to  be  found  in  a  contract  of  hire.— Li 
answer  to  the  arguments  advanoed  by  Shafei, 
it  may  be  observed  that  the  circumstanoe  of 
a  part  of  the  subject  of  the  contract  bein; 
lost  is  not  repugnant  to  a  rejection :  in  oppo- 
sition to  sale,  as  in  that  instance  the  circum- 
stance of  any  part^  of  the  subject  of  the 
contract  being  lost  is  repugnant  to  a  rejec- 
tion under  conditional  option,  or  option  from 
defect. — The  reason  of  this  is  that,  io  sale, 
a  complete  return  of  the  article  is  practicable, 
under  conditional  option,  or  option  from  de- 
fect, whereas  in  hire  this  is  impracticable ;  a 
complete  return  of  the  subject  of  the  con- 
tract is  therefore  required  in  the  one  case, 
but  not  in  the  other. — As,  moreover,  a  com- 

Elete  delivery  is  impracticable  in  hire,  the 
irer  may  be  compelled  to  take  posseadon, 
in  case  of  the  lessor  making  delivery  of  it  at 
a  time  when  part  of  the  term  has  elapsed  :— 
in  other  wordiB.  where  a  person  takes  a  house 
(for  instance)  tor  a  3rear,  and  the  lessor  does 
not  deliver  it  until  after  the  lapse  of  a  month, 
the  lessee  is  not  at  liberty  to  decline  taking 
possession  of  it  for  the  rest  of  the  year. 

It  is  dissolved  by  the^  occurrence  of  any 
sufficient  pretext  for  diseolutiom, — A  cov- 
TEACT  of  nire  is  dissolved  by  a  pretext,* 
according  to  our  doctors. — Shafei  maintaios 
that  it  is  not  dissolved  but  by  a  defect  or 
failure,  because  as  (a^^reeably  to  his  tenets) 
the  advantage  stands  in  place  of  actual  sub- 
stance (whence  it  is  that  a  contract  holds 
with  respect  to  it),  the  case  therefore  bears 
a  resemblance  to  sale. — ^The  argument  of  our 
doctors  is  that  advantage  is  the  thing  con- 
tracted for ;  and  as  that  is  not  a  subiect  of 
seisin,  a  pretext  in  hire  resembles  a  failure  or 
defect  in  merchandise  existing  before  it  be 
taken  possession  of, — in  which  case  the  con- 
tract of  sale  is  annulled,  as  the  seUer  cannot 
carry  it  into  execution  without  bearing  or 
occasioning  an  injury,  not  incurred  by  it; 
and  the  same  reason  holds  in  hire  also,  as 
this  is  the  meaning  of  an  Oozir,  or  pretext, 
according  to  our  doctors. 

Circumstances  which  form  a  pretext  for 
dissolving  contracts  of  hire. — Ip  a  person, 
being  amicted  with  the  toothache,  hire  a 
surgeon  to  draw  one  of  his  teeth,  and  the 
pain  afterwards  cease, — or  hire  a  cook  to 
prepare  a  marriage-feast,  and  afterwards 
repudiate  the  bride  by  her  own  deBire,t  the 


*  Meaning  (in  this  place)  any  circum- 
stance which  would  render  it  impossible  to 
carry  the  contract  into  execution  without 
inducing,  to  one  or  other  of  the  parties,  an 
injury  not  provided  for  or  mentioned  in  the 
contract. — It  is  more  fully  explained  a  little 
farther  on. 

t  See  Khoola.— This  species  of  divorce 
most  commonly  happens  m  consequence  of 
an  aversion  conceived  by  a  wife  to  near  hus- 
band at  their  first  meetixig. 
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contract  of  liire  is  dissolved,  beoanse  if  it 
were  to  continue  in  force,  the  hirer  would 
suffer  a  superinduced  inlury  not  incurred 
by  the  contract: — and  the  same  rule  also 
holds,  if  a  person  hire  a  shop  for  traffic,  and 
his  property  be  all  afterwards  disposed  of. 

If  a  person  let  to  hire  a  house  or  shop, 
and  afterwards  become  poor  and  involved 
in  debt  to  a  degree  which  he  is  unable  to 
discharge  but  by  the  price  of  the  house  or 
shop,  the  Eazee  must  in  this  case  dissolve 
the  contract  of  hire,  and  sell  the  place  for 

Say  men  t  of  the  debt;  because  in  the  en- 
urance  of  the  contract  the  lessor  sustains 
a  superinduced  injury  not  incurred  by  the 
contract,— which  superinduced  injury,  in 
this  instance,  is  that  the  Kazee  will  other- 
wise seize  and  imprison  him  on  account  of 
the  debts,  as  he  cannot  be  certain  whether 
the  debtor  speaks  truly  in  declaring  that 
•*  this  is  his  only  property."  From  the 
expression  "the  Kazee  must  in  this  case 
dissolve  the  contract,'*  it  may  be  inferred 
that  a  decree  of  the  Kazee  is  requisite  to  the 
dissolution;  and  the  same  is  mentioned  in 
the  Zeeadat,  treating  of  a  pretext  of  debt. 
Mohammed,  on  the  other  hand,  in  the  Jama 
Sagheer,  says  **  Whatever  I  have  described 
to  be  a  pretext,  is  competent  to  the  annul- 
ling of  hire ; " — whence  it  may  be  inferred 
that  there  is  no  occasion  for  a  decree  of' the 
Kazee ;  because,  as  a  pretext,  in  hire,  is  the 
same  as  a  delect  in  merchandise  before  seisin 
(as  was  before  mentioned),  it  follows  that  the 
contracting  partv  may  of  himself  dissolve 
the  contract. — The  ground  of  the  opinion  in 
the  Zeeadat  is  that  as,  concerning  tne  disso- 
lution of  hire  on  account  of  a  preteict,  there 
is  a  difference  of  opinion,  it  is  therefore 
requisite  that  the  Kazee  issue  a  decree  and 
render  it  obligatory.  Some  of  the  Haneeffte 
doctors  endeavour  to  reconcile  both  opinions, 
by  explaining  that  if  the  pretext  be  not  of 
an  evident  nature  (such  as  debt),  there  is 
no  occasion  for  a  decree  of«  the  Kazee ;  but 
if  it  be  not  evident,  a  decree  of  the  Kazee 
is  requisite  to  render  it  so. 

If  a  person  hire  an  animal  to  carry  him 
ui>on  a  journey,  and  something  afterwards 
occur  to  prevent  his  proceeding,  this  is  a  pre- 
text ;  for  if  the  contract  were  put  in  force, 
he  might  be  subjected  to  injury, — as  a  person 
may  go  upon  a  pilgrimage,  and  the  proper 
season  for  it  may  in  the  mean  while  pass 
away, — or  he  may  go  in  search  of  a  person 
who  is  indebted  to  him,  and  that  person  in 
the  mean  time  may  appear, — or  he  may  pro- 
ceed upon  a  trading  excursion,  and  may  in 
the  mean  time  become  poor.— If,  on  the  con- 
trary, the  obstacle  to  the  journey  occur  to 
the  Makar,  or  person  who  lets  the  animal  to 
hire,*  it  is  not  admitted  as  a  pretext,  because 
it  is  in  his  power,  if  he  do  not  choose  to  go 
himself,  to  send  the  animal  under  the  care  of 
one  of  his  servants  or  apprentices. — If,  also, 


*  Makar  is  a  person  whose  business  it  is  to 
let  horses,  cam^s,  &c.,  to  hire.  * 


the  Makar  fall  sick,  so  as  to  be  incapable  of 
proceeding  upon  the  journey,  this  is  not  a 

Eretext,  according  to  the  Mabsoot. — Koorok- 
ee  is  of  opinion  that  it  is  a  pretext,  since 
sending  his  animal  under  the  care  of  another 
person  is  not  altogether  void  of  injury  : — the 
contract,  therefore,  is  set  aside  in  a  case  of 
unavoidable  necessity,  as  in  sickness,  but 
not  in  a  case  of  mere  option,  as  in  health. 

If  a  person  let  his  slave  to  hire,  and  after- 
wards sell  him,  this  is  not  a  pretext,  because 
he  sustains  no  injury  in  case  of  the  contract 
being  put  into  force,  the  only  consequence 
incurred  being,  that  his  right  of  advantage 
(from  the  slave's  hire)  is  lost,  which  is  out  of 
the  question  in  the  present  instance. 

If  a  tailor  hire  a  servant  to  sew  for  him. 
and  he  afterwards  become  bankrupt,  ana 
quit  his  business  of  tailor,  this  is  a  pretext ; 
for  if  the  contract  were  to  continue  in  force 
he  would  sustain  injury,  because  of  his 
means  (namely,  his  capital)  being  lost.— It 
is  proper  to  remark,  that  by  the  tailor  men- 
tionea  in  this  example  is  to  be  understood 
one  who  carries  on  business  on  his  own 
account :  for  with  respect  to  a  tailor  who 
works  for  hire,  his  only  capital  is  a  needle, 
thread,  and  scissors,  whence  he  cannot  be 
considered  as  becoming  bankrupt.  If  a 
tailor,  who  has  hired  an  assistant  as  above, 
be  desirous  to  quit  his  business  of  tailor  and 
to  pursue  the  business  of  money-changer, 
this  is  not  a  pretext,  as  it  is  in  his  power  to 
place  the  hireling  in  a  particular  part  of  his 
shop  for  the  purpose  oi  exercising  the  busi- 
ness of  a  tauor,  whilst  he  himself  pursues 
the  business  of  a  money-changer  in  another 
part. — It  is  otherwise  wnere  a  person  hires  a 
shop  to  carry  on  the  business  of  a  tailor,  and 
is  afterwards  desirous  to  exercise  some  other 
trade,  for  this  is  not  a  pretext ;  the  reason  of 
which  (as  mentioned  in  the  Mabsoot)  is  that 
one  person  cannot  exercise  two  different  pro- 
fessions. —  In  the  instance,  however,  of  a 
tailor  hiring  a  servant  to  sew,  the  persons 
are  two,  and  consequently  may  exercise  two 
different  trades. 

If  a  person  hire  a  servant  to  attend  him  in 
a  city,  and  afterwards  travel,  this  is  a  pre- 
text, as  not  being  altogether  void  of  injury ; 
for  the  trouble  of  attendance  is  greater  in 
travelling ;  whence  if  the  servant  were  to  go 
upon  the  journey,  he  would  sustain  an  in- 
jury ;  or  if,  on  the  other  hand,  the  hirer  were 
prevented  from  undertaking  the  ioumey,  he 
on  his  part  would  be  injured ;  ana  as  neither 
is  to  incur  an  injury  by  the  contract,  it  fol- 
lows that  the  circumstance  in  question  forms 
a  pretext. — The  same  rule  also  holds  if  the 
servant  be  hired  in  an  absolute  manner,  by 
the  hirer  saying  to  him  (or  to  his  master, 
supposing  the  hireling  to  be  a  slave)  **  I  hire 
you"  (or  "  I  hire  your  slave  **)  **  to  wait  upon 
me,"  without  restricting  the  service  eitner 
to  a  stationary  or  a  travelling  description, 
because  it  has  been  already  mentioned  that 
the  hire  is  in  such  case  restricted  to  stationary 
service. 

If  a  person  let  land,  and  be  afterwards 


desiroiii  to  make  a  journey,^  thit  ia  not  k 
prutuit,  becinse  it  do«»  not  induce  any  in- 
iHrj,  ninoL'  thi-  li-wco  or  hirer  has  it  ■till  in 
lii»  power  to  di'rivip  his  odvaot>igB  from  the 
Innd,  ufior  the  lessor's  departure. —  If,  on 
thi-  eontnry,  tho  leiueo  be  desirous  to  make 
a  journey,  this  is  a  pretext,  since  a  continu- 
unco  of  the  lease  muiil  either  prevent  the 
journey,  or  induce  an  obligation  of  rent 
without  residence,  which  would  be  injurious. 
Srclion. 
MinctUaneout  Caui. 

A  hirer  or  borroirer  of  land  i>  nil  respon- 
tiblefnr  accidentt  in  burning  off  the  ttiibble, 
^■c.— If  a  person  either  hire  or  borrow  land, 
and  in  burning-  the  Kissayed,  or  stubble  and 
rwts  of  the  »oil.  happen  to  burn  anything 
upon  the  neiRhbouHng  lands,  he  is  not 
responsible;  fecause  as,  iu  exciting  the 
eause  of  the  destruction,  he  was  not  gnilty 
of  any  transgression  or  trespass,  ho  there- 
fore stands  in  tho  saniB  predicament  with  a 
perHiiii  who  digs  a  well  in  his  own  bouse.* 

Sjiiic  say  that  this  holds  only  where  he 

sets  tire  to  the  stubble  during  a  calm,  the 
wind  risinit  afterwards ;— for  if  he  set  fire 
to  it  whilst  the  wind  is  blowing,  he  isre- 
sponsible,  as  he  must  inauchoase  be  sensible 
that  thedre  will  extend  beyond  his  land. 

A  Iraiifsman  tnat/  uniU  icith  another,  fnr 
a  miiiely  of  the  hire  acquired  upon  the  work. 
— ly  a  fuller,  tailor,  or  dyer,  who  keeps  a 
puhlie  shop,  and  is  possessed  of  credit,  but 
unskilled  la  his  trade,  place  any  person  in 
Lis  shop  who  is  Bkilled  in  the  busineM.  with 
a  riew  that  he  shall  himself  procure  cloth  to 
be  wrought  upon,  and  the  person  in  ques- 
tion work  wita  it,  under  a  condition  that  t 
moiety  of  the  recompense  or  hire  shall  go  tc 
him,  this  is  lawful  and  valid,  as  being  a 
Shirkat  Wadjooh,  or  partnership  upon  cre- 
dit ;  because,  as  the  shop-keeper  procures 
the  cloth  to  be  wrought  with  upon  his  own 
credit,  and  tho  person  in  question  works 
upon  it,  the  ends  of  both  parties  are  thus 
completely  answered ;  —neither  is  the  uncer- 
tainty with  respect  to  the  amount  of  the 
time  injurious,  since  that  must  be  in  pro- 
portion to  what  is  acquired. 

Hire  of  a  camel  to  carry  a  litter  icilh  Iwi 
peri<ini.—l¥  a  man  hire  a  cornel  to  carry  a 
litter  with  two  persons  to  Mecca,  it  is  valid, 
on  a  favourable  construction, — and  he  is  at 
liberty  to  put  upon  the  eamcl  a  litter  of  the 
usual  dimensions.— Analogy  would  samest 
that  a  contract  of  this  nature  is  invalid  (and 
such  is  the  doctrine  of  Shafei),  because  the 

Suolity  of  a  litter,  with  respect  to  its  length, 
readth,  and  wvight,  ia  uncertain,  and  may 
possibly  occasion  disputes.    The  rcosoi 


■  A  person  dipRing  a  well  on  the  pnbli, 

highway,  or  in  any  other  place  of  general 

"     "     a  rosponsihle  forthe  fine  ""   —     ' 


re  favourable  oonstroetioii  of  th 

lis  instince,  ia  that  the  intent 
_.  ...  in  merely  the  conveyance  of  hia 
upon  the  animal,  the  litter  being  ■  s 
nate  consideration.  Besides,  as  any 
tainty  is  removed  by  suppoBing  the '. 
be  such  as  is  commonly  used,  there 
DO  occasion  for  contention. — The  mi 
holds,  although  the  owner  of  the 
should  not  have  se«n  the  carpet  an 
appurtenances. — It  is,  however,  pr 
'  he  view  the  litt«r,  ftc,  na  thus 
tainty  ia  removed,  and  hia  assent 
tably  established. 

A  tuinpltT  camel  may  he  loaded  tci\ 
artielei   in  proportion  at  tke  procit 

e«  are  consumed. — If  a  iM>rson 
camel  to  carry  proviaions  upon  a  j' 
he  is  entitled  to  load  the  camel  wit' 
articles  during  the  journey,  in  propo 
the  provisions  ore  consumed,  beea 
being  entitled  to  the  carria^  of  a 
load  for  the  whole  journey,  lie  is  tl 
entitled  to  exact  such  carria^  com 
The  same  rule  also  holds  witll  respect 
thing  else  besides  proyisionB,  providi 
—   article   of   weight,  or   meaanren 

iBJECnojT.— It  is  not  customary 
vellers  to  impose  anv  additional  loi 
an  animal  in  ueu  of  tne  proviaioas  tl 
sume  upon  the  way ; — and  aa  absoh 
tracts  must  be  construed  agreeably  to 
it  would  follow  that  it  is  not  lawful 
the  animal  with  other  articles  in  liei 
consumed  provisions. 

Kefly.— Custom  admits  of  eithi 
struction,  since  in  some  instancea  it 
to  supply  the  defect  in  the  article  eoi 
as  in  the  case  of  water,  for  inatano 
where  custom  ia  various,  it  ia  prcfei 
absolute  contracts,  to  act  ogreeabl] 
requisites  of  them. 


or  land  is  not  reaponiible. 


u  hie  own  house 


BOOK     XXXII. 

OF  MOKATIBS. 
Definition  0/  the  termt.—KlTABil 

literal  sense,  signilies  a  slave  purchai 
own  person  from  his  mastcv',  in  rot 
a  sum  to  be  paid  ont  of  his  ean 
according  to  the  eipoaition  in  the 
Itamoor— (From  what  occurs  in  the 
of  the  present  work  it  appeara  tl 
literal  meaning  of  Kitflbat  is  junot 
union,)— In  the  language  of  the  Lifl 
nitics  the  emancipation  of  a  slave 
respect  to  the  rights  of  possession  anc 
(in  other  words,  the  conveyance  and 
priation  of  property)  at  the  time 
contract,  and  with  respect  to  his  pe 
the  time  of  his  paying  the  oonnden 
£iUbat 


Chap.  III.— Of  Acts  lawful  to  %  Hokn- 1  tomed  to  conflrm  their  contracts  of  Mavalut, 
tib,  or  otherwise.  or  mutual  amttf ,  by  oaths. 

Chap.  IV.— Of  a  Feraon  Inmsaoting  ■!  The  WUla  of  a  ilace  apptrlaini  to  hit 
Kitabat  on  behalf  of  a  Slate.  emancipator,  rendering  Mm   liable  ia  fines 

Chap.  y. — Of  the  Kitabat  of  Partner-  incurred  bv  the  tlace,  and  endowing  him 
ship  Slaves.  I  icilh  a  right  of  inheritance. — If  a  master 

Chap.  VI.— Of  the  Death  or  Insolveuoy  emancipate  his  slave,  the  Willa  of  such  slave 
of  the  Moktttib ;  and  of  the  Death  appertains  to  him  ;— because  the  prophet  has 
of  hia  Master.  I  uii'l.  "  Thn  Wtt.i.i  nf  a  ulnvp  hf>JnnirR  tn  thn 

Since  the  abolition  of  alavery  thia  tubiect   I 

h as  become  comparaticeluuaelen,  and  the   „  _  _ 

I  BJice,  exhibited  and   obtained  by  means  oi 

manumission;  and, II.  Inheritanoc, —  because 

the  emancipator  tuLs  given  life  to  the  eman- 

--■  _-.=-^  I  cipated  by  means  ot  removinft  his  bondage, 

and   consequentlv  inherits  of  him.     'ibe 

relationship  of  Wills,  moreover,  resembles 

I  relationship  of  blood,  witli  respect  to  ia- 

BOOK  XXXIII.  heritance,  and  the  obligation  of  atonement 

by   fine,   the    prophet   havieg    said,   "Tuo 

OF  niLLA."  IrelatioQship  of  Willa  is  like  the  relation- 

Definition  of  the  (erm.— Willa  literally  i**^  of  consanguinity."  , ,    ,  „ 

aeans  assistance   and    friendship.    In   the       Owecti ok. -From  this  it   would    foUow 

nnguage  ot  the  law  it  signifies  (ocoording   ^'^^  the  emancipated  also  inherits  of  his 

o  tlie  eiposJtion  in  the  Inayat)  that  mntual   emancipator,  where  he   is  destitots  of  lun- 

iMiatance  which  is  a  cause  of  mheritance.       ?,"<»  (""wl  """h  is  the  opinion  of  Hasan  Dm 

Willa  is  of  two  detcriptiont,  Ittakil  and  -^eejad)  ;  whereas  it  is  otherwise. 
Vau>alat.-\\'iiA.K  is  of  two  species  or  dcs.  .  li^PLr.  -  An  emancipated  slave  is  a 
.riptions.  I.  WUla  Ittakitt  (which  is  also  stranger  with  regard  to  his  emanoipator,  and 
«rlned  Willa  NiamitJ).  the  occasion  of  which,  0"''8e<iue';tl?<5'»\°''t  inherit  of  him.  The 
B  manumission  from  right  of  property  (ac-  emancipator  s  nght.  moreover,  to  inbenl  of 
wding  to  the  Kawayet-Soheeh),  whence  it  the  emimcipated,  is  founded  on  a  particular 
a  that  if  a  person  become  proprietor  of  his  h«?^  of  the  Kokah,  in  opposition  to  analogy, 
cinsman  by  inheritance,  such  kinsman  is  'l^oh.  therefcre,  must  not  be  abandoned  or 
rec.  and  hiB  Willa  goes  to  that  person.— II.  ?*'P"^*  V^"^  ■^"'  respect  to  any  other 
iVilla  Mawalat.Hhc  occasion  of  which  is  a  i°»t«i«  of  "'l'e"t^'«-  ,  .,  „,,  , 
;ontractof  UawaWrmutualamity-orpatro-  Another  reason,  also,  why  the  Wdla  of  nn 
lage  and  clientage],  as  shall  be  eiphined  in  I  emancipated  slave  appertains  to  his  emanct- 
Is  proper  place.-The  occasion  of  the  first  .?"'<>''  is,  that  there  must  be  an  acqmsiUon 
.pecies.therefore.beingraanumission.andot  f^r  a  surrender,  -  or,  in  other  words,  on 
:he  second,  a  contract  of  mutual  amity,  they  advantage  m  lieu  of  a  loss ;  and  as,  vn  coa- 
ire  termed  the  WiLH  of  manumission,  or  s^^"!""*  "f  emancipation  the  property  in- 
:heWjLLiol  mutual  amity,  by  a  reference  of  volved  in  the  slave  is  destroyed,  the  W  ilia 
;he  effect  to  the  cause.     Both  species,  more-   thereof  consequently  belongs  to  his  emanci- 


er,  bear  the  characteristic  of  assistance: —   - 
'    J  the  Arabs  were  accustomed  to  assist 


;ach  other  in  various  ways,  and  the  prophtt  ^''?  Passage  between  the  crochet,  is  in 

ntcrpretedauchmutualassiswnceintoWUla  ?'"^<^  places  rather  obscure;  and  affords  an 
>f  bSth  species,  he  used  to  say  of  thora,  5"?.'*°'^  »i.  m^  ^'"^  occasionally 
ndiscriminntely,  "  They  have  WiLLA  people  ^aken  by  the  Uolovees  employed  in  the 
iraong  them."  and  also,  "They  havrrfA- :'=o'?I»"t'<™  of  the  Persian  Hedaya  for 
.KEFS  [sworn  confederates]  amotig  them  ; "  which,  indeed  they  have  endeavoured  to 
jy  which  last  is  understood  the  relation  of  apologize,  by  alleging  the  excussive  close- 
tfawla  Mawalat,  as  the  Arabs  were  accus-  ness  and  obscurity  of  the  original  text,  [bee 
introduetorjr  address.]     Thu  whole  passage, 

. in  the  Arabic,  stands  verbatim  thus, — "  li;-. 

cause  he   assists  him  thereby,   and    conse- 

*  There  is  no  single  word  in  our  language  '  quently  attaches  him ;  and  he  likewise,  in 

'ully  expressive  of  thia  term.    The  shortest    eflect,  gives  life  to  him  by  the  destruction  of 

lefinition  of  it  is  "  the  relation  between  the    his  bondage,   whence  he  inherits  of   him; 

uaster   (or   patron)  and    his   freed-man;"    and  his  Willa,  with  respect  to  him,  resembles 

lut  even  this  does  not  express  the  whole    relationship  ;  'and  also,  because  [there  must 

neaning.  be]  an  acquisition  for  a  surrender,"  What  is 

t  The  Willa  ot  manumission.  mcntionedof  the  linhilitj;  to  the  fineof  blood 

i  The  Willa  of  beneficence,  or  of  favour.  I  being  induced  by  manumission"  ia  because 
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pator\  It  is  to  be  olison'ed  that  a  woman 
IS  tiitithd  to  the  Willa  of  her  emancipated 
sliivf  in  tilt'  same  ipanner  as  a  man; — 
lH«-uiise  of  the  tradition  before  quoted ; — 
ni)d  also  becausi'  it  is  recorded  that  ujwn  a 
fri'tfl-inan  of  litimaza  dying:,  and  leavinf?  a 
daii|L;lit<  r  (Ilninaza  also  being  dead  and 
IwiNinp:  left  a  dauKhter),  the  pronhet  divided 
bib  ellicts  equally  lietween  this  daughter  and 
the  daughter  of  Hamaza. — It  is  also  proper 
to  observe  that  manumission  for  a  compen- 
sation, and  manumission,  without  a  compen- 
sation, are  alike  with  resj)ect  to^  this  rule, 
as  tlu-  tradition  above  mentioned  is  absolute. 

A  stipulation  of  traviug  the  claim  to  i*ii- 
heritancv  is  iuralia, — If  a  person  emancipate 
his  bhive,  engaging,  at  the  same  time,  that 
•*  he  will  not  claim  the  right  from  him,"  such 
engagement  is  null,  and  the  Willa  appertains 
to  the  emancipator  notwithstanding;  because 
the  condition  hero  mentioned  is  contrary  to 
the  text  [of  the  Koran],  and  is  consequently 
invalid. 

77/*'  Willa  of  a  slarv  emancipated  hy 
Kitahat  appertain*  to  his  master. — UroN  a 
Mokatih  ])aying  his  ransom  he  is  free,  and 
the  Willa  belongs  to  his  master,  although  he 
become  free  after  his  [the  master's]  decea.se;  * 
because  he  becomes  free  in  consequence  of  a 
contract  of  Kitabat  to  which  his  master  was 
a  party ;  and  as  a  Mokatib,  like  a  Modabbir, 
is  not  a  subject  of  inheritance,  he  is  conse- 
qiiently  emancipated  while  the  master's 
right  of  property  continues. — The  same  rule 
idso  bolus  with  respect  to  a  slave  whose 
master  has  bequeathed  him  manumission, — 
or  a  slave  whom  a  person  directs,  in  his  will, 
to  be  i)urchased  ana  set  free  upon  his  decease, 
— for  the  act  of  the  executor,  after  the 
testator's  death,  is  equivalent  to  the  act  of 
the  testator. 

OiUECTiox.— The  slave  in  question  can- 
not be  considered  as  emancipated  from  the 
testator,  except  where  he  is  his  actual  pro- 
perty ;  and  he  discontinues  from  being  his 
pro])erty  because  of  his  death. 

Keply.— The  whole  estate  of  the  testator 
is  regarded  as  his  property  as  long  as  there 
is  occasion,  —  that  is,  until  his  ynW  be 
executed. 

And  the  same  of  the  Willa  of  Modahhirs^ 
Am-  Walids. — If  a  master  of  slaves  die,  his 
Modabbirs  and  Am- Walids  are  free  (as  has 
been  explained  in  treating  of  manumission), 
and  the  Willa  of  them  belongs  to  him,t  as 
he  emancipated  them  by  making  them  Mo- 
dabbirs and  Am -Walids. 

yind  slaves  emancipated  hy  affinity.— Jr  o, 
"pcTtion  become  ]  roprietor  of  a  relation  within 
the  prohibited  degrees,  such  relation  is  free, 
(as  lias  been  ex])lained  under  the  head  of 
manumission),  and  the  AVilla  of  him  belonf^ 
to  liis  person,  as  he  is  emancipated  from  his 
property. 


•  In  which  case  the  Willa  appertains  to 
his  heirs, 
t  Descending,  as  a  heritage,  to  his  heirs. 


In  th§  emattcipaium  of  a  prMnant  femak 
slave,  the  Willa  of  the  faiwt  belongs  to  htr 
emancipaior. — If  a  slave  marry  the  female 
slave  of  any  person,  and  she  become  preg- 
nant, and  her  master  then  emancipate  her, 
she  is  accordingly  free,  together  with  the 
foetus  in  her  womb ;— and  the  Willa  of  the 
foetus  belongs  to  her  master,  and  never  eta 
shift  from  him ;  because  he  has  emancipated 
it,  not  as  a  dependant  of  the  mother,  bat 
independently,  and  of  itself,  as  being  a  por- 
tion of  the  mother,  and  it  is  capable  of  bein? 
so  emancipated. — The  Willa  of  the  child, 
therefore,  cannot  shift  from  him,  becanse  tlM 
prophet  has  said,  '*  The  AVilla  belongs  to 
the  person  who  emancipates." — ^The  same 
rule  holds  if  the  female  fllave  be  delivered 
of  a  child  at  any  time  short  of  six  months 
from  the  date  of  her  manumission,  because 
in  this  case  the  existence  of  the  foetus  at  th^ 
time  of  manumission  is  certified.  The  same 
rule  also  holds  if  she  be  deliyered  of  two 
children,  one  within  the  six  months,  and  the 
other  after  they  have  expired;  because 
those  are  twins,  as  having  been  begotten 
from  one  seed.  It  is  otherwise  where  a 
female  slave,  being  pregnant,  enters  into  i 
contract  of  Mawalat  with  any  person,  and 
her  husband  also  enters  into  a  similar  con- 
tract with  any  other  person;  for  in  this 
case  the  Willa  of  the  child  belongs  to  the 
master  of  the  father,  beoaase  an  embryo 
cannot  of  itself  be  a  party  to  a  Mawalat 
contract,  as  that  is  concluded  by  proposal 
and  acceptance,  of  which  an  embryo  is  in- 
capable. 

But  if  she  be  not  delivered   wifJkin  sii 
months  from  the  date  of  her  tnanumissiou,  it 
may  shift  from  him  to  the  father'' s  emaniti' 
nator. — If  the  female  slave  mentioned  above 
oe  delivered  of  a  child  after  six  months  from 
the  date  of  manumission,  the  WiUt  belonfp 
to  the  mother's  master,  because  the  child  is 
in  this  case  free  as  a  dependant  of  the  mother, 
and  is  therefore  a  dependant  of  her  with  respect 
to  the.Willa.  As, however,  in  this  case,  it  is  not 
certain  that  the  child  existed  at  the  time  uf 
manumission,  so  as  that  it  should  be  emanci- 
pated independently  and  of  itself,  if  the  father 
be  afterwards  emancipated  the  Willa  shiits 
from  the  master  of  the  mother  to  the  master 
of  the  father,  because  of  the  child  having 
become  free,  not  of  itself,  but  dependentlv. 
It  is  otherwise  where  she  produces  a  child 
within  six  months,  for  in  that  case  the  Willa 
would  not  shift  from  the  one  master  to  the 
other.    The  ground  of  this   is,  that  Willa 
stands  in  the  same  predicament  with  poreni- 
age  ;  for  the  prophet  has  said,  **  Willa  is  a 
relationship  as  much  as  the  relationship  of 
parentage,  and  cannot   be    sold,   or  given 
away,  or  inherited."    In  the  same  manner, 
moreover,  as  parentage  is  established  on  the 
part  of  the  father,  so  also  is  Willa.    Besides, 
the  Willa   was   referred   to   the   mother's 
mastdT,  of  necessity,  merely  because  of  the 
father's   incapacity :    but  upon  the    father 
becoming  capable,  the  Willa  reverts  to  his 
master ; — in  the  same  manner  as  the  child  of 
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an  asseyeratinfc  Tvoman*  is  of  necessity  re- 
ferred to  her  family;  but  if  her  husband 
afterwards  retract  his  assertions,  the  parent- 
are  of  it  is  then  established  in  him. — It  is 
otherwise  where  a  ffnnale  slave  is  eman- 
cipated duriog  her  edit  from  the  death  of  her 
husband,  who  was  a  Mokatib,  and  who  has 
left  effects  sufficient  to  di8charg[e  his  ran- 
som,—and  she  brings  forth  a  child  at  any 
time  within  two  years  from  the  time  of  his 
decease ;  because  in  this  case  the  Willa  of 
the  child  appertains  to  the  master  of  the 
mother ;  for  as  it  is  here  impossible  to  refer 
the  conception  to  a  period  subsequent  to  the 
father's  decease,  it  must  therefore  be  referred 
to  some  time  during  his  life; — and  as  the 
fostus  existed  t  at  toe  time  of  her  manu- 
mission, the  Willa  of  it  therefore  belongs  to 
the  mother's  master,  since  he  has  emanci- 

f>ated  the  child  by  itself  and  independently, 
t  is  also  otherwise  where  a  female  slave  is 
emancipated  whilst  in  her  Edit  from  divorce, 
and  brings  forth  a  child  within  less  than  two 
years  from  the  date  of  her  manumission ; 
for  in  this  case  also,  notwithstanding  her 
husband  be  emancipated,  the  Willa  of  the 
child  belongs  to  the  mother's  master, 
whether  the  divorce  she  was  under  be 
reversible  or  irreversible.  It  belongs  to  him 
in  the  case  of  irreversible  divorce ;  because 
after  such  divorce  the  begetting  of  the  child 
cannot  be  attributed  to  the  rather,  as  his 
having  connexion  with  the  female  slave  in 

guestion  after  an  irreversible  divorce  would 
e  unlawful,  and  we  must  always,  as  far  as 
X)ossible,  put  a  fair  construction  on  the  acts 
of  a  Mussulman.  The  begetting  of  it  is 
therefore  referred  to  him  antecedent  to 
divorce ;  and  as  the  foetus  exists  at  the  time 
of  emancipation,  the  Willa  of  it  conseouently 
belong^  to  the  mother's  master,  as  ne  has 
emancipated  it  of  itself  and  independently. 
In  the  same  manner  also,  it  belongs  to  him 
in  the^  case^  of  reversible  divorce ;  because 
the  child  being  bom  of  the  slave  in  question 
"within  less  than  two  years,  it  is  possible  that 
the  foetus  may  have  existed  during  divorce, 
in  which  case  there  is  no  occasion  for  a 
reversal  of  the  divorce  in  order  to  the  estab- 
lishment of  the  parentage  ;~or,  on  the  other 
hand,  it  is  possible  that  the  foetus  may  not 
have  existed  during  divorce,  in  which  case  a 
reversal  of  the  divorce  is  essential  to  the 
establishment  of  the  parentage  :~now  such 
reversal  is  doubtful: — no  regard,  therefore, 
is  paid  to  that,  but  the  conception  is  referred 
to  the  time  of  the  marriage ;  and  as  the  foetus 
exists  at  the  time  of  manumission,  the  child 
is  therefore  emancipated  indenenaently  and 
of  itself.  It  is  written  in  the  Jama  Sagheer, 
that  if  a  slave  marry  a  freed-woman,  and 
they  have  children,  and  those  children  com- 
mit any  offences,  the  fine  falls  upon  the 

*  Meaning  a  woman  repudiated  in  con- 
sequence of  Laan. 

t  Meaning  "the  child  existed  as  (or,  in 
the  state  of)  a  foetus." 


Mawlas  of  the  mother;  because  they  have 
become  free  as  dependants  of  their  mother. 
Their  father,  moreover,  is  not  possessed 
either  of  Akilas  or  of  Mawlas  by  manumis- 
sion. Consequently,  they  are  of  necessity 
attached  to  the  Mawlas  of  the  mother,  in  the 
same  manner  as  in  the  case  of  an  assever- 
ating woman,  before  alluded  to :  but  if, 
afterwards,  the  father  be  emancipated,  the 
Willa  of  them  shifts  to  the  Mawlas  of  the 
father,  as  was  before  explained.  The 
Mawlas  of  the  mother,  however,  are  not  in 
this  case  entitled  to  recover,  from  the  Mawlas 
of  the  father,  the  fine  they  have  paid  on 
account  of  the  children's  offence,  oeoause 
at  the  time  they  paid  it  the  WiUa  of  the 
children  appertamed  to  them ;  and  the  Willa 
is  not  estaDlished  to  the  master  of  the  father 
until  he  [the  master]  emancipate  him  [the 
father] ;  because  the  occasion  of  Wma, 
namely  manumission,  cannot  be  referred  to 
an  antecedent  time,  but  is  restricted  to  the 
time  of  emancipation. — It  is  otherwise  with 
respect  to  the  child  of  an  asseverating 
woman,  where  the  mother's  tribe  pay  the 
fine  on  account  of  any  offence  committed  bj 
such  child,  and  the  husband  afterwardb 
retracts  his  imputation  against  her ; — for  in 
this  case  the  parentage  is  established  by 
referring  it  to  the  conception  of  that  child : 
and  as  the  mother's  Mawlas  hfLve  not  paia 
the  fine  willingly,  but  per  force,  they  are 
accordingly  entitled  to  recover  it. 

Case  of  a  Persian  marrt/itig  a  freed' 
tcoman. — Ip  a  Persian*  marry  a  freed- 
woman,  and  they  have  children,  the  Willa 
of  those  children  rests  with  the  Mawlns  of 
the  mother,  whether  she  was  emancipated 
by  an  Arab  or  a  Persian.  The  compiler  of 
the  Hedaya  remarks  that  this  is  the  opinion 
of  Mohammed ;  but  that  Aboo  Yoosaf  main- 
tains that  the  child  is  in  this  case  subject  to 
the  same  rule  with  the  father,  inasmuch  as 
itB  parentage  is  established  in  the  father,  in 
the  same  manner  as  if  the  person  who  mar- 
ried the  slave  in  question  were  an  Arab, — It 
is  otherwise,  however,  where  the  person  who 
marries  her  is  a  slave :  for  as  a  slave  is,  con- 
structively, a  mere  dead  matter,  the  case 
is  therefore  the  same  as  if  those  children 
had  no  father  whatever.  The  argument  of 
Haneefa  and  Mohammed  is  that  the  Willa 
of  manumission  is  strong,  and  worthy  of 
regard  with  respect  to  its  effects,  whence 
equality  is  attended  to  in  it,  insomuch  that 
a  Persian  emancipator  is  not  equ^  to  an 
Arab  emancipator.  The  parentage  of  a  Per- 
sian, moreover,  is  weak,  as  they  pay  no 
regard  to  genealogy  (whence  no  attention  is 
paid  by  them  to  equality  in  point  of  family) ; 
and  that  which  is  weak  cannot  oppose  that 
which  is  strong.     It  is  otherwise  where  the 

•  Arab.  Ajmee.  This  term  applies  not 
only  to  the  natives  of  Persia,  but  of  all  other 
countries  except  Arabia.  The  case  here  con- 
sidered turns  upon  the  superiority  which  the 
Arabs  daim,  in  point  of  privileges,  ovef  all 
others. 
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father  is  an  Arab,  because  the  parentage  of 
an  Arab  is  strong,  and  is  regarded  with 
resptct  to  equality  and  the  payment  of  fines ; 
— for  aa  tho  assistance  they  afford  to  each 
other  is  on  account  of  affinity  or  jrenealogy, 
there  is  therefore  no  necessity,  in  the  case  of 
an  Arab,  to  have  regard  to  the  Willa.— It 
is  related,  in  the  Jama  Sagheer,  that  if 
a  Nabathean  inlidel  marry  a  freed- woman 
who  is  a  Christian,  and  become  a  Mussul- 
man, and  enter  into  a  contract  of  Mawalat 
with  any  person,  and  they  afterwards  have 
children,  the  Willa  of  those  children  (ac- 
cording to  Uaneefa  and  Mohammed)  apper- 
tains to  the  Mawlas  of  the  mother.  Aboo 
Yoosaf,  on  tho  contrary,  maintains  that  their 
Willa  appertains  to  the  Mawlas  of  the  father 
(namely,  his  Mawla  Mawalat) ;  because, 
although  tho  contract  of  Mawalat  be  but 
weak,  stQl  it  is  on  the  part  of  tho  father  ;-- 
and  hence  the  children  in  question  resemble 
the  child  of  a  Persian  man  and  an  Arab 
woman;— in  other  words,  as,  if  a  Persian 
marry  an  Arab  woman,  and  she  bring  forth 
a  child,  it  is  referred  to  the  father's  tribe,  so 
also  in  the  present  case. — (The  ground  on 
which  this  proceeds  is  that  the  parentage  of 
a  child  is  weaker  on  the  part  of  the  mother 
than  on  the  part  of  the  father.)  The  argu- 
ment of  Haneefa  is  that  the  Willa  of  Mawalat 
is  weak  (whence  it  is  capable  of  dissolution), 
whereas  the  Willa  of  manumission  is  strong 
(whence  it  is  incapable  of  dissolution) ;  and 
the  weak  cannot  oppose  the  strong. 

If  the  father  and  mother  are  both  freed- 
persons y  the  Willa  of  their  children  belongs 
to  the  father*s  tribe, — If  the  father  be  a 
freed-man,  and  tho  mother  a  freed- woman, 
the  parentage  of  their  children  is  referred  to 
the  father's  tribe;  because  in  this  instance 
the  parents  are  both  upon  an  equality  ;  and 
the  lather's  side  has  the  preference,  as  pro- 
tection is  on  his  side  more  effectual. 

Heirship  is  established  by  the  Willa  of 
manumission.— By  the  Willa  of  manumis- 
sion Asoobat*  is  established; — in  other 
words,  where  a  person  emancipates  his  slave 
he  is  Assabat  to  such  slave,  and  is  entitled 

*  Asoobat,  in  its  literal  sense,  signifies 
binding  together  the  branches  of  a  tree,  a 
bundle  of  arrows,  or  so  forth. — In  its  second- 
ary sense  it  is  used  to  express  the  descent  of 
inneritance  in  the  male  line. 

t  Assaba,  in  its  primary  sense,  signifies  a 
nerve,  sinew,  or  tendon,  of  an  ox  or  other 
animal,  with  which  bundles  of  arrows,  &c., 
are  tied  together.    Hence  Assaba  is  used  to 
express  the  first  heir  or  head  of  a  family, 
since  the  various  branches  of  the  family  are 
represented  and  (as  it  were)  bound  up  in  his 
person. — Asoobat  might  be  rendered  heir- 
ship, and  Assaba  the  heir ;  but  as  the  trans- 
lator is  apprehensive  this  mieht  confound 
those  terms  with  Wirasit  ana  Waris  [in- 
heritance and  heir  in  the  most  extensive 
sense^,  he  has  therefore  thought  it  advisable, 
in  this  place,  to  preserve  the  original  terms, 
for  the  sake  of  distinction. 


to  inherit  of  him  in  preference  to  his  mater- 
nal nncles  or  aimts,  or  dther  uterine  kin- 
dred ;  because  the  prophet  said  to  a  per^n 
who  had  purchased  a  slave  and  afterwards 
emancipatrd  him,  *'  He  whom  you  have  thus 
emancipated  is  your  brother;  and  if  he 
manifest  his  gratitude,  it  is  the  better  for 
him,  but  the  worse  for  you ; — or,  if  he  do  not 
manifest  his  gratitude,  it  is  the  worse  for 
him,  but  the  oettcr  for  you ;  and  if  he  die 
without  leaving  heirs,  you  are  his  Assaba."— 
The  daughter  of  Hamaza,  nioreoycr,  emanci- 
pated her  slave ;  and  the  slave  died,  leaving 
a  daughter ;  and  the  prophet  constituted  tbi 
daughter  of  Hamaza  ner  heir  in  the  manner 
of  an  Assaba,  that  is,  notwithstanding  there 
was  a  daughter. — Where,  therefore,  Asoobat 
is  established  on  the  part  of  the  emancipator, 
he^  precedes  tho  relations  (and  such  u  the 
opinion  of  Alee).  If,  however,  the  emand- 
pated  have  any  Assabas  by  blood,  they  pre- 
cede, as  the  emancipator  comes  after  the 
paternal  kindred. — The  eround  of  this  is 
that,  in  the  saying  of  the  prophet  abort; 
quoted,  **  if  he  die  without  leaving  heirs," 
by  the  term  heirs  is  to  be^nderstooa  those  of 
the  description  of  Assaba,  as  may  be  inferred 
from  the  tradition  concerning  the  daughter 
of  Hamaza.  The  emancipator,  therefore, 
follows  after  the  Assabas,  but  not  after  th.' 
maternal  kindred.*.  If,  on  the  contrarr, 
the  emancipated  have  no  Assabas  by  blooil, 
the  whole  inheritance  belong;s  to  the  emanci- 
pator. This  is  where  there  is  no  participat- 
ing heir.  But  where  there  is  a  sharer,  the 
emancipator  is  entitled  to  what  remain^ 
after  paying  the  sharer  his  [or  her]  portion; 
because  the  emancipator  is  the  Assail, 
agreeably  to  the  tradition  before  quoted. 
The  ground  of  this  is,  that  the  Assaba  is 
one  who  protects  and  assists  his  family;— 
and  as  a  master  aids  and  assists  his  freed- 
man  (according  to  what  has  been  already 
stated),  he  is  therefore  his  Assaba.  Now  an 
Assaba  takes  what  remains  after  paying 
the  portions :— hence  the  person  in  question 
takes  what  thus  remains. — If,  therefore,  the 
emancipator  were  first  to  die,  and  then  his 
freed-man,  the  estate  of  the  latter  would  go 
to  the  sons  of  the  emancipator,  not  to  his 
daughters. 

An  emancipatress  is  entitled  to  the  WiUa 
of  her  freea-ment  ^c,  but  not  of  their 
children. — A  woman  is  entitled  only  to  the 
Willa  of  the  person  whom  she  has  herself 
emancipated,  or  of  the  person  whom  she 
(again)  has  emancipated,  or  of  the  person 
whom  she  has  created  a  Mokatib,  or  whom 
her  Mokatib  has  created  a  Mokatib,  or  of 
the  person  whose  Willa  has  been  trans- 
ferred +  to  her  by  her  freed-man ;  because 


*  That  is,  he  precedes  the  maternal  kin- 
dred. 

t  Arab.  Jurra,  literally  "  drawn  over."— 
A  case  of  transferring  or  drawing  over  the 
Willa,  is  where  (for  example)  the  male 
slave  of  a  woman  marries  a  female  slave. 
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such  is  the  recorded  opinion  of  the  prophet 
upon   this   suhject;    and   also  hecanse,  as 
power,  and  the  rifi:ht  of  possessing  property, 
are  established  in  the  person  emancipated  by 
the  act  of  the  emancipatress,  this  person  is 
accordingly  referred  (in  regard  to  the  Willa) 
to  her ;  and  in  the  same  manner  is  referred 
to  her  the  person  who  is  referred  to  her 
£reed-man.    It  is  otherwise  with  respect  to 
parentage*   (that  is,  the  Willa  of  manu- 
mission may  be  established  on  the  part  of  a 
woman,  but  parentage  cannot  be  so  estab- 
lished) ;  because  Willa  is  established  in  con- 
sequence of  the  occurrence  of  a  power  to 
possess  property,  occasioned  by  ana  arising 
from  the  emancipation,  which  may  proceed 
from  a  woman  in  the  same  manner  as  from 
a  man ;— whereas  parentage  is  established 
by  regular  cohabitation  [Ifirash],  and  it  is 
the  husband  that  possesses  the  ri^ht  of  co- 
habitation, not  the  wife;  for  she  is  the  ap- 
propriated,   not   the    appropriator : —hence 
parentage  cannot  be  established  in  a  woman. 
The  estate  of  a  freed'tnan  descends  to  the 
iineal  heir  of  the  emancipator,  and  not  to  his 
heirs  general.—lT  is  to  be  observed  that  the 
estate  of  a  freed-man  goes  to  the  Assaba 
[lineal   heir]  of  the  emancipator, — to   the 
nearest,  and  after  him  to  the  next  of  kiuj — 
and  not  solely  to  his  children;  because  in- 
heritance  does   not   hold  with   respect   to 
Willa,  for  if  such  were  the  case,  the  pro- 
perty of  the  freed-man  would  at  all  events 
descend  to  the  sons  and  daughters  of  the 
emancipator  (the  sons  receiving  two  shares 
each,  and  the  daughters  one), — whereas  it  is 
not  so. — Hence  it  is  evident  that  inheritance 
dof's  not  hold  in  Willa. — Succession,  how- 
ever, holds  with  respect  to  it : — but  succes- 
sion cannot  be  established  with  regard  to  any 
c-xcept  a  person  from  whom  proceeds  protec- 
tion and  aid ;   and  protection  and  aid  are 
afforded  by  men  only,  not  by  women. — Now 
it  being  proved  that  the  estate  of  a  freed- 
man  goes  to  the  emancipator's  Assaba,— to 
the  nearest,  and  after  him  to  the  next  of 
kin,— it    follows  that  if   a  freed-man   die, 
leaving  the  father  and  the  son  of  his  eman- 
cipator, the  right  of  Willa  descends  to  the 
son,  not  t<)  the  father  (according  to  Haneefa 
and  Mohammed),  because  the  son   is   the 
nearest  Assaba  [lineal  heir] ;  —and,  in  the 
same  manner,  it  would  go  to  the  master's 
f^randfather,   not  to  his  brother  (according 
to  Haneefa),  since  (as  he  holds)  the  grand- 
father is  the  nearest  of  tho  two. — In  the 


and  tho  master  of  the  female  slave  after- 
wards emancipates  her,  and  she  brings  forth 
a  child  in  six  months  from  the  date  of  her 
manumission  ;  when  the  Willa  of  such  child 
belongs  to  the  mother's  master ;  but  if,  after- 
wards, the  woman  emancipate  her  slave, 
the  Willa  of  the  child  then  shifts  to  her,  as 
being  the  emancipatress  of  the  father.  ^ 

*  This  means  tnat  an  emancipatress  is  en- 
titled to  the  Willa  of  her  freed-men,  &c., 
bnt  not  to  the  Willa  of  their  children. 


same  manner  also,  the  Willa  of  her  freed- 
man  descends  to  the  son  of  his  emancipa- 
tress, not  to  her  brother,  for  her  son  is  the 
nearest  in  lineal  succession. — If,  however, 
the  freed-man  were  to  commit  an  offence, 
the  fine  for  it  would  fall  upon  her  brother ; 
because  the  offence  of  the  ireed-man  is  the 
offence  of  the  emancipatress,  and  her  brother 
is  of  her  paternal  kindred,  whereas  her  son 
is  not  so. — If,  also,  a  freed-man  die,  leaving 
a  son  of  his  master,  and  the  children  of 
another  son,  his  estate  goes  to  the  son,  not 
to  the  grand-children,  because  the  willa 
descends  to  the  nearest.  This  is  recorded 
from  several  of  the  companions ;  and  amonff 
the  rest  from  Amroo,  Alee,  and  Ibn  Masaood. 

Section, 

Of  the  Willa  Mawalat,  or  WiOa  of  Mutual 

AmUy, 

Nature  and  effect  of  a  contract  of  Mawa^ 
fo^— The  case  of  Willa  Mawalat  is  where 
(for  instance)  a  stranger  *  says  to  the  person 
whose  proselyte  he  is,t  or  to  any  other 
person,  **  I  enter  into  a  contract  of  Mawalat 
with  you,  so  that  if  1  die  my  property  shall 
go  to  you,  or  if  (on  the  other  hand)  I  commit 
an  oiience,  the  fine  is  upon  you  or  your 
Akila,"  and  the  person  thus  addressed  as- 
sents accordingly, — in  consequence  of  which 
he  becomes  the  Mawla  of  the  stranger,  and 
upon  his  decease  without  heirs  inherits  his 
property. — The  stranger  is  termed  the  Mawla 
Asfal,  t  And  the  i)erson  who  thus  accedes  to 
the  contract  the  Mawla  Aaila.  $— Bhafei 
maintains  that  a  contract  of  Mawalat  does 
not  occasion  inheritance  in  any  respect,  and  is 
of  no  force  whatever,  as  it  tends  to  annul  the 
right  of  the  public  treasury  ;ll — whence  the 
invalidity  of  it  with  respect  to  any  other 
lieir:  for  if  it  were  valid  with  respect  to 
such,  his  right  of  heritage  would  be  annulled ; 
— and  on  this  ground  also  it  is,  that  (accord- 
ing to  Shafei)  a  man's  bequest  of  his  whole 
Sroperty  is  invalid  although  the  testator  be 
estitute  of  heirs ;  for  still  (according  to 
him)  such  bequest  holds  good  to  the  amount 


•  Arab.  Ajimce.  This  term  (as  has  been 
already  remarked)  signifies,  generally,  any 
person  not  an  Arab.  It  is  also  used  in  the 
same  sense  among  the  Arabs  as  Barbarian 
with  the  Greeks,  or  Gentile  among  the  Jews. 
The  case  here  stated  applies  to  any  infidel 
alien  coming  into  a  Mussulman  territory 
under  protection,  and  there  embracing  the 
faith,  in  which  case  it  was  customary  for 
some  Mussulman  to  adopt  him  as  his  pro- 
selyte. 

t  Literally,  **  in  whose  hands  he  has  em« 
braced  the  faith." 

I  Literally,  "  the  inferior  Mawla,"  or  the 
client. 

§  Literally,  "  the  superior  Mawla,  or  the 
patron. 

D  Where  a  stranger  dies  without  heirs, 
the  whole  of  his  property  goes  to  the  public 
treasury. 
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only  of  a  third  of  his  property,  since  if  it 
were  efl'ectual  to  the  amount  of  the  whole, 
the  rijcht  of  the  public  treasury  would  be 
annuUtHi.*— The  arguments  of  our  doctors 
upon  this  point  are  twofold.— First,  God 
has  said,  in  the  Koean,  **  Allow,  to  those 

WHO  ENTKR  INTO  CONTRACTS,  THKIE  SHARE 

OP  INHERITANCE,"  which  text  related  to 
contracts  of  Mawalat:— and  it  is  also  re- 
corded that  the  prophet,  upon  bcinpr  ques- 
tioned concerning  a  certain  person  who  had 
become  the  proselyte  of  another,  and  entered 
into  a  contract  of  Mawalat  with  that  other, 
replied,  *'  This  person  is  endowed  with  a 
riffht  with  regard  to  that  man,  superior  to 
all  others,  both  during  life  and  in  death," — 
from  which  it  majr  be  inferred,  that  during 
his  proselyte's  lite  he  is  subject  to  lines  on 
his  account,  and  upon  his  decease  is  his 
hfir. — Secondly,  the  |)roi)ertv  of  the  pro- 
selyte is  this  person's  right,  whence  he  is  at 
liberty  to  make  use  of  it  in  any  manner  he 
pleases :  for  the  property  would  fall  to  the 
]>ublio  treasury  only  from  this  necessity, 
that  there  are  no  claimants  to  it,  not  because 
the  public  treasury  has  any  right  in  it. — 
If,  however,  the  proselyte  leave  any  natural 
heir,  such  heir  precedes  the  Mawla  Mawalat, 
notwithstanding  he  be  of  the  utcnno  kin- 
dred (such  as  a  maternal  uncle  for  instance) ; 
because  the  two  persons  in  question  are  the 
only  parties  to  the  contract,  whence  it  is  not 
binding  upon  any  other ;  and  an  uterine  rela- 
tion is  entitled  to  inheritance.— It  is  to  be 
observed,  that  in  the  contract  in  question 
the  parties  must  particularly  mention  and 
stipulate  fine  and  inheritance,  as  has  been 
explained  in  the  exemplification  of  the  case. 
If,  therefore,  the  stipulation  of  inheritance 
be  made  on  both  parts,  whoever  dies  first 
inherits  of  the  other ;  but  if  on  one  i)art 
only,  heritage  holds  agreeably  to  stipulation. 
In  the  same  manner  also,  if  responsibility 
for  fines  be  stipulated  on  both  parts,  each 
is  responsible  for  the  fines  incurred  by  the 
other ;  but  if  on  one  part  only,  responsibility 
holds  accordingly ;  for  a  thing  is  rendered 
obligatory  only  by  undertaking  for  it ;  and 
it  cannot  be  undertaken  for  but  by  stipu- 
lation. It  is  also  to  be  observed,  that  it  is 
essential,  in  contracts  of  Mawalat,  that  the 
Mawla  Asfal,  or  client,  be  a  stranger  [Ajmee], 
and  not  an  Arab ;  because  among  the  Arabs 
aid  and  patronage  run  in  families  or  tribes — 
(that  is,  one  Arab  aids  or  patronizes  another 
where  they  are  both  of  the  same  tribe  or 
family),— whence  they  have  no  occasion  for 
engaging  in  contracts  of  Mawalat. 

Either  party  may  dissolve  the  contract  in 
presence  of  the  other, — The  Mawla  Asfal, 
or  client,  is  at  full  liberty  to  desert  from  kis 
Mawla  Aaila,  or  patron,  and  to  enter  into  a 
contract  of  Mawalat  with  some  other  person, 

*  Ho  holding  that,  in  case  of  a  person 
dying  without  heirs,  two  thirds  of  his  pro- 
perty must  go  to  the  public  treasury  at  all 
events. 


80  lonff  as  the  first  shall  not  Lave  paid  any 
fine  of  his  incurring ;  because  a  contract  of 
Mawalat  is,  like  bequest,  a  reyersible  deed.— 
In  the  same  manner,  also,  tlie  Mawla  Aaila, 
or  patron,  is  at  liberty  to  relinquish  his  ri^t 
of  Willa,  and  to  break  off  the  contract  of 
Mawalat,  because  such  a  contract  is  not 
binding. — It  is  requisite,  in  case  of  either 
party  dissolving  the  contract,  that  it  be  dis- 
solved in  the  presence  of  the  other,  in  the 
same  manner  as  in  the  case  of  dismissing  aa 
agent,  where  the  dismission  is  express,  and 
not  implied,  or  virtually  induced. 

Or  the  inferior  party  may  break  it  off 
in-  the  superior's  aosence,  by  engaging  in  a 
Mawalat  with  some  other  person.  —  It  is 
otherwise,  however,  where  the  client  enters 
into  a  contract  of  Mawalat  with  a  person  in 
the  absence  of  the  former  patron ;  for  in  this 
case  the  first  contract  of  Mawalat  is  dissolved 
without  the  presence  of  the  party,  this  beisg 
a  dissolution  by  effect,  ana  necessarily  re- 
sulting ; — in  otner  words,  the  dissolution  of 
the  first  contract  is  a  necessary  oon&e<|nencc 
of  the  formation  of  the  second. — In  this  ease, 
thcrcforej  the  presence  of  the  other  party  u 
not  requisite ;  in  the^  same  manner  as  the 
presence  of  an  agent  is  not  requisite  while 
ue  is  virtually  dismissed  from  his  employ- 
ment, by  the  constituent  (for  instance)  nim- 
self  selling  the  article  concerning^  which  liv 
had  constituted  him  his  ag-ent  for  sale. 

But  he  cannot  do  so.  after  the  other  hai 
paid  a  fine  incurred  oy  him, — Where  th* 
patron  pavs  the  fine  incurred  for  an  oflrnit 
committed  by  his  client,  the  latter  is  incapa- 
citated from  quitting  him  and  engaging  in  i 
contract  of  Mawalat  with  any  other  person ; 
— because  the  right  of  another  then  become^ 
implicated ;  and  also,  because  the  fine  was 
decreed  by  the  Eazee.— Besides,  the  fine  paid 
by  the  patron  on  his  account  stands  as  a 
valuable  consideration,  in  the  same  maimer 
as  the  return  for  a  gift ;  whence  he  has  it  not 
in  his  power  to  turn  from  his  patron,  in  the 
same  manner  as  a  donor,  after  receiving  a 
return,  cannot  recede  from  his  gifL — ^In  the 
same  manner  also,  the  child  of  the  client 
cannot  turn  from  the  patron  who  has  paid  a 
fine  on  account  of  its  tather  ;  and  so  likewise, 
if  the  patron  pay  a  fine  on  aocotmt  of  the  child 
of  his  client,  neither  the  client  nor  his  didd 
can  afterwards  turn  from  the  patron,  because 
with  regard  to  the  Willa  Mawalat  they  are 
as  one  person. 

A  freed  man  cannot  engage  in  aeoHtradof 
Mawalat. — An  emancipated  slave,  as  having 
a  Mawla  in  his  emancipator,  is  not  at  Ubertv 
to  enter  into  a  contract  of  Mawalat  witb 
any  person  ;  because  the  Willa  of  Manumis- 
sion is  binding,  whereas  the  WiUa  of  Ma- 
walat is  not  so ;  and  during  the  existence  oi 
a  thing  which  is  forcible  and  binding,  a 
thing  which  is  not  so  cannot  taJte  place. 


BOOK  XXXIV. 

Oir  IKBAH,   OB  COMPULSION. 

Uie  nature  of  conipuliiondejtned. — iKmii. 
or  compuLiiun,  applies  to  a  case  whet>>  tlu' 
oomptller  has  it  in  his  power  to  eii.i".ili' 
what  he  threatens, — whether  he  [tho  cnm- 
peiler]  be  the  SiUtan,  or  any  other  peraou,  ;ia 
a  thief  (Cor  instance).— The  reason  of  this  is, 
that  compulaioa  impliea  an  act  whici.  nitii 
exercise  upon  others,  and  in  consequeticL'  i>l 
■which  tho  will  of  the  other  is  set  at  ntn^lit, 
at  the  same  time  that  his  power  of  iir-iiLjn 
•till  remains. — Now  this  oharaeteriatic'  rim', 
not  exist  imleBs  the  other  (namely,  the  iji.]'M>n 
oompelled)  be  put  in  fear,  and  appri  ti<  ml 
that  if  he  do  not  perform  what  the  com])tlliL'r 
deairvs,  the  threatened  evil  will  fall  iiputi 
him; — and  thia  fe^ir  and  apprebensioc  ctia- 
not  take  place  unless  the  eompelhr  Ik 
possessed  of  power  to  oarrj  his  inenacu  inti.) 
execution;  but  provided  this  power  iI,m  s 
exist,  it  is  of  no  importance  whether  it  i  lirt 
in  the  Sultan  or  in  any  other  person.  \\'ith 
respect  to  what  is  recorded  from  Hatu  i-iu, 
that  "compulsion  cannot  proceed  from  iUiy 
rzoept  the  Sultan,''  the  learned  remarV  llmi 
thia  diiference  originates  merely  in  tlii- 
difference  of  times,  and  not  in  any  diflt-nini- 
of  Bi^nment ;  for  in  hia  time  none  posi^t/^si/ri 
power  except  tho  Sultan,  but  aiteni^vil^ 
changes  took  place  with  respect  to  the  cii^- 
toiDs  of  mankind. — It  is  to  be  observed  tliul, 
in  the  same  manner  as  it  is  essential,  to  tlu- 
establishment  of  compulsion,  that  the  com- 
pelter  be  able  to  carry  his  menace  into  vi:!.'- 
cution,  so  likewise  it  is  requisite  that  llii' 
person  compelled  be  in  fear  that  the  iliinc 
threatened  will  actually  take  place;  iiinl 
this  fear  is  not  supposed  except  it  ajinr^ii 
most  probable  to  the  person  compelled 
the  compeller  will  execute  what  he  n-.i'- 
tiireatencd,  so  as  to  force  and  constrain  Liu 
to  the  performance  of  the  act  which  tin.- 
coinpeller  requires  of  him. 

A  person  forced  into  a  contract  mat/  oflir- 
leardt  dissolve  it, — If  a  person  exercise  i'i>ii)- 
pulsion  upon  another;  by  cuttinfr,  heatins  or 
imprisonment,  with  a  view  to  make  him  ^^11 
his  property,  or  purchase  merchandi^^i-,  (ii- 
acknowledge  a  debt  of  one  thousand  diiiii> 
to  a  particular  person,  or  let  his  hou-c  li 
hire,  and  this  other  accordingly  sell  hii-  ]iro- 
perty,  purchase  merchandise,  or  so  fortli.  In 
has  it  afterwards  at  his  option  either  ti  lI- 
here  to  the  contract  into  which  he  has  lum 
so  compelled,  or  to  dissolve  it,  and  take-  Im  k 
or  reitora  the  article  purchased  or  ^ulil  ; 
befiaose  one  essential  to  the  vahdity  oi  nii\ 
of  these  contracts  is  that  it  have  the  conduit 
of  both  parties,  which  is  not  the  oasa  hi]'<'. 
as  the  compulsion  by  blows  or  other  ^ltill1^ 
rather  occasions  a  dissent ;  and  the  contr.i<jt 
is  therefore  invalid. 

Unless  the  mean*  of  compulsion  be  trijii/ig. 
— (This  rule,  however,  does  not  hold  li  hero 
the  compulsion  consists  only  of  a  singlu 
bbw,  or  of  impriwnment  for  a  nngk  day. 


I  since  fear  is  not  nsnolly  excited  by  this 

degree  of  beating  or  confinement.  Compul- 
sion, therefore,  is  not  established  by  a  single 
blow.orasina-leday'aimprisonment; — unless 

'  the  compelled  be  a  person  of  rank,  to  whom 
such  a  degree  of  beating  or  confinement 
would  appear  detrimental  or  disgraceful ;  for 

'  with  respect  to  such  a  person  compulsion  ia 
established  by  this  degree  of  violence,  as  by 
it  hia  volition  is  destroyed.) 

7^  purchaser  becomes  proprietor  of  goodt 
sold  upon  compulsion.^lv  the  some  manner, 
also,  an  acknowledgment  extorttd  by  any  of 
the  above  modes  of  compulsion  is  mvalid ; 
because  acknowledgment  is  a  species  of 
proof,  inasmuch  as  truth  is  more  probable,  in 
acknowledgment,  than  falsehood;  but  in  a 
case  of  compulsion  falsehood  is  most  probable, 
as  a  man  will  acknowledge  falsely  where,  1^ 
so  doing,  he  may  avoid  injury. 

An  acknowledgment  extorted  by  compul- 
sion is  invalid. —  Whebb  a  person  sells  goods 
by  compulsion,  as  above  stated,  and  makes 
delivery  of  them  under  the  influence  of  such 
compulsion,  the  purchaser  becomes  proprietor 
of  them,  flocording  to  our  doctors. —Ziffer 
maintains  that  hedoea  not  become  proprietor, 
because  a  sale  by  compulsion  depends,  for  its 
validity,  upon  the  assent  of  the  seller,  and 
a  sale  so  circumstanced  cannot  endow  with  a 
right  of  property  until  such  assent  be  siyni- 
fied.  The  argument  of  our  doctors  is  that, 
in  the  case  m  question,  the  pillar  of  sole 
(signilicd  by  proposal  and  acceptance)  boa 

Sroceeded  from  fit  persons  with  respect  to  a 
t  subject ;  the  sale  being  merely  invalid, 
I  from  a  want  of  one  of  the  essentials  of  sale, 
'  namely,  the  mutual  consent  of  the  parties; 
and  the  purchaser,  in  an  invalid  sale,  be- 
I  comea  proprietor  of  the  article  upon  obtain- 
I  in^  possession  of  it ;  whence  it  is  that  it'  a 
j  person  take  possession  of  a  slave  purchased 
'  under  an  invalid  contract,  and  then  em»n- 
;  cipate  him,  or  perform  such  other  act  with 
I  respect  to  him  as  cannot  afterwards  bo  an- 
'  nulled,  it  is  valid,  and  he  must  pay  the  seller 
[  the  value,  as  is  the  rule  in  all  cases  of  in- 
i  valid  sale. — Aft«rthe  compulsion  has  ceased, 
however,  if  the  seller  signify  his  assent,  tlie 
sale  then  becomes  lawful  and  valid,  because 
by  such  assent  iho  causes  of  invalidity 
[namely,  compulsion  and  unwillingness)  ore 
removed. 

But  the  seller  may  resume  the  article, 
prodded  he  does  not  signify  his  assent  to 
the  «(jfe.— Where  a  person  thus  sells  his 
property  by  compulsion,  he  has  still  a  right. 


he  does  not  signify  hia  a 

._.  .0  take  back  the  orticle,  although 

the  purchaser  should  have  sold  it  into  the 


long  as  h 


of  another  person. ^It  is  otherwise  in 

all  other  cases  of  invalid  sale ;  for  in  tiiose, 
after  the  purchaser  has  sold  the  article,  the 
seller  has  no  right  to  take  it  back  ;  because 
the  invalidity  of  sale  in  those  c 
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riplit  pnfc<ks  the  rij?ht  of  the  law,  as  the 
iiiJivi«lu:il  is  necessitous,  whereas  the  L.vw 
is  luit  ho. — In  a  fiisf*  ni  compulsion,  on  the 
contrary,  thi*  inv;»li«lity  of  the  bale  is  on 
account  of  the  ri^ht  »»f  the  si'ller  ;  and  as  he 
is  an  imlividual,  it  follows  that,  in  this  case, 
notwith^tantlinp  the  rij^ht  of  the  second 
purehasrr  b«*  involved  in  the  second  con- 


party  who  received  the  adyance  shoulc 
afterwards  readily  and  willingly  deliver  thi 
artiele  for  which  the  advance  nad  been  p:iid 
his  Fo  doing  is  an  areument  of  the  vahditi 
of  tho  transaction.  It  is  otherwise  wheri 
one  person  comp<'ls  another  to  make  a  giit 
sayin^r  to  him,  '*  make  a  gift  of  this  articL 
to  such  a  person,"— but  without  adding  t 


tract,  siill  !)oth  lijfhta  are  upon  a  par,  as ,  the  word  gift  **  and  delivery,"  and  the  per 
hiini?  iM'th  ri^'hts  of  the  individual;  and ,  son  thus  compelled  make  gift  and  deliver 
cons*  nu«ntly,  the  riirlit  of  the  first  cannot  be  of  the  article  to  the  person  named  ;  for  sue] 
aiinull'  (I  ])y  the  rij;lit  of  the  second.  gift  is  utterly  null,  because  the  design  of  tin 

( 'tisr  of  a  jraffti  «//<'.— It  is  to  be  observed  compeller  is  that  the  donee  f^hall  be  endowti 
that  sdiIh'  couMtler  a  Walia  sale*  to  be  in-  !  with  a  rij?ht  in  the  article  upon  theinstan 
valiil,  ill  the  same  manner  as  a  compelled ;  of  donation  ;  and  this  design  cannot  b- 
sail',  and  apply  t )  it  tho  ruhs  of  sale  by  obtained,  in  a  case  of  gift,  but  by  a  dtlivtr 
<'omi>ul>ion ;  Whence  (according  to  them)  ifiof  the  article  to  the  perw)n  specilied.  h 
th'*  ])unhasc'r  in  a  Waiia  sale  sell  the  article  |  a  case  of  sale  by  compulsion,  on  the  otht 
purchased,  the  sale  so  made  by  him  may  be  |  hand,  tho  end  of  the  compeller  is  obtainei 
1)1  okrn  tlirojiu'h,  as  the  invalidity  of  the  sale,  I  on  the  instant  of  compelling  the  party  t 
in  tliirs  caM",  i>  on  account  of  the  non-consent  j  accede  to  the  contract  of  sale.  Gilt  up<H 
ot'  tlw  silkr,  in  the  same  manner  as  in  a  |  compulsion,  therefore,  comprehends  a  de 
rase  of  compulsion.— AValfa  sale  is  where  the :  livery  of  the  article  to  the  donee  ;  wherta 


S'.  Ill  r  says  to  the  purchaser,  **  1  sell  you  this 
aitiilc  ill  lieu  of  the  debt  I  owe  you,  in  this 
Avay,  that  upon  my  paying  the  debt  the 
.'iriicle  is  mine." — Some  determine  this  to  be, 
in  fact,  a  contract  of  pawn ;  for  between  it 
and  pawn  there  is  no  manner  of  diilerciice, 
as,  tilthouirh  the  paities  denominate  it  a  s.ile, 
>lill  the  intention  is,  in  effect,  a  pawn.  >kOW 
ill  all  nets  rijravd  is  iiaid  to  the  spirit  and 
inUntion;  and  the  spirit  and  intention  of 
paMii  exist  in  this  instance, — whence  it  is 
that  the  seller  is  at  liberty  to  resume  the 


sale  upon  compulsion  docs  not  comprehtLi 
a  delivery  of  the  article  sold  to  the  pur 
chaser, — whence  it  is  that  if  the  seller,  afte 
acceding  to  the  contract  from  compulsio: 
make  delivery  of  the  article  without  con 

Sulsion,  the  sale  is  rendered  valid  by  sue 
elivery, — whereas  the  gift  in  question  i 
not  rendered  valid  by  a  delivery  of  the  artid 
to  the  donee. 

But  it  M  not  ralid  if  he  be  compelled  i 
receive  it, — If,  in  a  case  of  compulsion,  tb 
seller  take  possession  of  the  price  by  con 


article  from  the  purchaser  upon  paying  his   pulsion,  such  receipt  does  not  render  the  sal 
debt  to  liiui. — S<ime,  aeain,  consider  aAValla  I  valid;  and  it  is  accordingly  incumbeot  o 


sale  to  he  utterlj'  null,  as  the  purchaser,  in 
the  case  in  qu»stion,  resembles  a  person  in 
jest,  since  he  (like  a  jester)  repeats  the  words 


him  to  return  the  price  to  the  purchaser, il'i 
remain  in  his  hands,  because  of  the  contrsv 
being  invalid.    If,  however,  the  price  La\ 


of  sale,  at  the  same  time  that  the  effect  and  j  been  lost,  or  have  perished  in    his  hand 

purpose  of  sale  are  not  within  his  design. 

Sueli  sale  is  therefore  utterlv  null  and  void, 

ill  the  same  manner  as  a  sale  made  in  jest. 

The  llantretite  doctors  of  Samarcand.  on  the 

otlur  hand,  hoM  a  Waiia  sale  to  he  both 

valid  and  useful,  as  it  is  a  species  of  sale 

commonly    practised    from    necessity    and 

convenience,  and  is  attended  with  advantage 

ill  regard  to  some  effects  of  sale,  such  as  the 

use  of  the  artiele,  although  the  purchaser 

euuiiot  lawfully  dispose  of  it. 

A  compcllvd  sale  is  rendered  ralid  if  the 
seller  u'ulingly  ^  receive  the  price. — If,  in  a 
case  of  compulsion,  the  seller  take  possession 
of  the  price  readily  and  willingly,  the  sale 
is  valid,  as  his  thus  takin|?  possession  of  the 
])rico  is  an  argument  of  its  validity  ;  in  the 
same  manner  as  where,  in  a  suspended  sale, 
the  seller  readily  and  willingly  receives  the 
])rice  of  the  article,  such  receipt  argues 
the  validity  of  the  sale. — So,  likewise,  if  a 
person  advancing  part  of  the  price  conclude 
a  Sillini  contract  by  compulsion,  and  the 

•  Literally,  **  a  security  sale  ;"  so  termed 
because,  by  it,  the  seller  insures  to  the  pur- 
chaser the  debt  he  owes  him. 


nothing  can  bo  taken  from  him  in  lieu  of  i 
because  it  was  merely  a  trust  with  him,  ii 
asmuch  as  he  took  possession  of  it  by  consei 
of  the  proprietor,  namely,  the  purchaser. 

A  sale  in  tchich  the  seller  is  cofnptlied,  h\ 
not  the  purchaser,  leaves  the  latter  respot 
sible  for  the  artich,  in  case  it  be  iost  in  A 
hands. — If  one  person  compel  another  i 
sell  an  article  to  a  third  person,  but  do  n 
compel  this  person  to  purchase  the  artici 
and  it  afterwards  perish  in  the  purchasei 
hands,  he  [the  purchaser]  is  responsible 
the  seller  for  the  value,  as  the  article 
insured  in  his  hands,  such  being  the  law 
invalid  sale.  It  is  to  be  observed,  howeve 
that  in  this  case  the  seller  is  at  liberty 
take  the  compensation  from  the  oompelle 
because  as  it  was  (in  a  manner)  he  who  ga' 
the  article  to  the  purchaser,  it  may  be  sa 
that  it  is  he  who  has  lost  or  destroved  tl 
seller's  property.  In  short,  the  aeUer,  : 
the  case  in  question,  is  at  full  liberty  to  tal 
the  compensation  from  either  of  the  two ;  : 
the  same  manner  as  the  proprietor  of  f 
usurped  article  is  at  liberty  to  take  his  con 
pensation  from  either  party,  where  the  artic 
has  first  been  usurped  from  him,  and  th« 
usurped  by  some  other  ixom  the  first  UBurpe 
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If,  however,  the  seller  take  his  compensation 
from  the  compeller,  he  [the  compeller]  is 
entitled  to  recover  the  value  from  the  pur- 
chaser, since,  in  consequence  of  paying  the 
compensation  for  the  article,  he  stands  as 
substitute  to  the  seller. — It  is  to  be  observed 
that,  in  a  case  of  usurpation,  if  the  usurper 
pell  the  article  to  Araroo,  ana  he  (again)  sell 
it  to  Khalid,  and  he  (again)  sell  it  to  Bikroo, 
and  so  on,  from  hand  to  hand,  and  the  pro- 
prietor take  his  compensation  from  Ehalid 
tfor  inhtiince),  in  this  case  every  purchase 
subsequent  to  that  of  Khalid  is  legal  and 
valid ;  because  as  Ehalid,  in  consequence 
of  paying  the  compensation,  becomes  pro- 
prietor of  the  usurped  article,  he  then  appears 
to  have  sold  his  own  property ;  whereas  every 
purchase  made  before,  and  even  the  purchase 
<)f  Khalid  himself,  is  invalid  ;  because  the 
article  usurped  becomes  the  property  of 
Khalid,  hy  retrospect,  from  the  time  only 
that  he  took  possession  of  it.  It  is  other- 
wise where  similar  circumstances  follow  a 
compulsive  sale ;  for  if.  in  such  case,  the 
party  compelled  (namely,  the  first  seller) 
signify  his  assent  to  any  one  of  the  subse- 
quent contracts,  every  other  contract  artc- 
fodent  to  that  one  is  valid,  and  so  likewise 
cvcTV  subsequent  contract ;  because  the  in- 
validity of  these  contracts  was  on  account 
of  the  right  of  the  proprietor,  as  he  had  sold 
his  property  upon  compulsion  ;  and  he  there- 
fore possesses  a  right  to  resume  the  property, 
until  he  signify  his  assent :  but  upon  his 
assenting  to  any  of  those  contracts,  he  re- 
linquishes this  right ;  and  all  the  contracts 
become  valid  of  course. 

Section, 

A  person  may  UnrfuUy  eat  or  drink  a 
prohwitvd  article,  up<oi  a  compulsion  tchich 
threatens  life  or  limb. — If  one  person  use 
compulsion  towards  another,  by  imprison- 
ment or  blows,  with  a  view  to  make  him  eat 
carrion  or  drink  wine,  still  it  is  not  lawful 
lor  the  person  thus  compelled  to  eat  or  drink 
of  those  articles, — unless  ho  be  threatened 
with  something  dangerous  to  life  or  limb,  in 
which  case  he  may  lawfully  do  so  (and  the 
same  rule  obtains  if  compulsion  be  used 
to  make  a  person  eat  blood  or  pork ; — because 
the  eating  of  such  prohibited  articles  is  not 
permitt^^cf  except  in  cases  of  extremity,  such 
as  famine,  since  in  any  other  ease  the 
argument  of  illegality  still  endures.  Kow 
extremity,  or  unavoidable  necessity,  do  not 
exist,  to  require  the  eating  or  drinking  of 
the  article,  except  the  not  eating  it  be  at- 
tended with  danger  to  life  or  limb  ;  but  as 
the  eating  or  drinking  is  in  such  case 
permitted,  it  follows  that  it  is  so  permitted 
where  this  danger  is  to  be  apprehended  from 
imprisonment  or  blows.  Keither  is  the 
person,  who  is  thus  put  in  fear,  under  any 
obligation  to  suffer  the  thing  menaced ;  but 
rather,  if  he  do  suffer  it,  and  refrain  from 
eating  or  drinking  the  i^rohibited  article 
until  he  die,  or  lose  any  of  his  limbs,  he  is 
on  offender ;  because  as,  under  such  circum- 


stances, the  eating  or  drinking  is  permitted 
to  him,  it  follows  that,  if  he  refuse,  he  is  an 
accessory  with  another  to  his  own  destructioD, 
and  is  consequently  an  offender,  in  the  same 
manner  as  if  he  were  to  refrain  from  eating 
carrion  when  perishing  for  hunger.  Aboo 
Yoosaf  maintams  that  he  would  not  be  an 
offender  from  persisting,  unto  death  or  dis- 
membermentj  m  his  refusal;  because  the 
eating  or  drmkin^,  in  the  casein  question, 
is  merely  licensea  (since  the  articles  still 
continue  prohibited), — whereas  the  refrain- 
ing from  them  is  an  observance  of  the  law  ; 
and  consequently » in  persistingto  refuse,  ho 
acts  in  obedience  to  the  law.— vTo  this,  how- 
ever, it  may  be  replied,  that  in  the  case  in 
question  the  illegality  no  longer  remains ; 
because,  as  a  situation  of  compulsion  or  in- 
dispensable necessitv  is  particularly  excepted 
in  the  Koban,  it  follows  that  und.er  the  cir- 
cumstances here  described  the  argument  of 
illegality  does  not  exist :  hence  the  eating  is 
positively  lawful,  and  not  merely  licensed .  1 1 
is  to  be  remarked,  however,  that  in  the  ease  in 
question  the  compelled  person  is  an  offender 
only  where  he  knows  the  eating  to  be  lawful 
and.  nevertheless  refrains ;  because  as  its 
legality  is  a  matter  of  a  concealed  nature,  it 
follows  that  he  stands  excused,  from  ignorance, 
— in  the  same  manner  as  men  are  excused  for 
omissions  or  neglects,  from  ignorance,  in  tho 
beginning  of  their  conversion  to  the  faith, 
or  during  their  residence  in  a  hostile  country. 
A  person  must  not  declare  himself  an  in- 
fidel^  or  revile  the  prophet^  upon  compulsion^ 
unless  he  be  in  danger  of  otherwise  losing  life 
or  limb. — If  one  person  compel  another  to 
turn  infidel,  or  to  revile  the  prophet,  by 
imprisonment  or  blows,  still  compulsion  [in 
its  legal  and  exculpatory  sense]  is  not  estab- 
lished ;  but  if  he  menace  him  with  some- 
thing which  puts  him  in  fear,  and  gives  room 
to  apprehend  danger  to  life  or  limb,  in  this 
case  compulsion  is  established. — The  reason 
of  this  is,  that  as  by  mere  blows  or  imprison- 
ment compulsion  is  not  established  with 
regard  to  eating  prohibited  meats  (as  was 
beibro  explained),  it  follows  that  it  is  not 
established  with  regard  to  infidelity  a  fortiori, 
since  the  illegality  of  infidelity  is  much 
greater.  "NVhen,  therefore,  a  person  is  put 
in  fear  for  his -life  or  limbsj  so  as  tnat 
compulsion  is  established,  it  is  lawful  for 
him  to  make  an  exhibition  of  infidelity 
(that  is,  to  repeat  infidel  exj)ressions), — 
and  if  he  merely  exhibit  this  with  his  lips, 
but  keep  his  heart  steady  in  the  faith, 
he  is  not  an  offender ;  because  when  Amar 
had  fallen  into  the  hands  of  the  infidels, 
and  they  had  compelled  him  to  revile  the 
prophet,  he  said  to  him,  **  If  you  find  your 
heart  still  firm  in  the  faith,  your  uttering 
infidel  expressions  is  immaterial; — nay,  if 
they  again  should  compel  you,  you  may 
again  repeat  such  infidel  expressions ; '' — 
and  a  passage  in  the  Koban  was  also  re- 
vealed to  the  same  effect.  Another  reason 
is  that  by  uttering  infidel  expressions  faith 
is  not  deatroyed,   nnoe  the  actual  faith 
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(by  which  it  is  imdentood  rectitude  of 
heart)  still  continues  unaffected,  and  if  he 
were  to  refuse  uttering  such  infidel  expres- 
sions he  would  incur  actual  destruction,  as 
the  inlidels  would  in  that  case  dismember 
or  put  him  to  dcjith.— Yet  if  ho  persist  in 
refusing  unto  death,  he  has  a  claim  to  merit, 
and  is  entitled  to  his  reward  ;  because  Jeeb 
persevered  in  refusing,  and  suffered  death 
m  consequence;  and  the  prophet  gave  him 
the  name  of  Seyd  al  Shaheed  [the  martyr], 
and  declared,  in  afterwards  speaking  of  him, 
•*  he  is  my  friend  in  heaven ; "  and  also 
because,  in  thus  acting,  his  honour  is  effec- 
tually preserved.  A  refusal,  moreover,  for 
tho  sake  of  religion,  to  utter  any  infidel 
expressions,  is  an  observance  of  the  law  : 
in  opposition  to  the  case  before  stated,  as 
there  tho  eating  of  carrion,  or  so  forth,  is 
positively  lawful,  because  of  tho  exception 
cited  on  that  subject. 

A  person  destroying  the  projterty  of  another 
upon  compuUion  is  not  responsible;  but  the 
compcllcr  is  so.—\y  one  person  compel  another 
to  destroy  tho  property  of  a  Mussulman,  by 
menacing  him  with  something  dangerous  to 
life  or  limb,  it  is  lawful  for  the  person  so 
compelled  to  destroy  that  property ;  because 
the  property  of  another  is  made  lawful  to  us 
in  all  cases  of  necessity  (such  as  in  a  situa- 
tion of  famine,  for  instance),  and  in  the  case 
in  question  this  necessity  is  established.— 
The  owner  of  the  property  must  in  this 
instance  take  his  compensation  from  tho 
compeller :  because  the  compelled  is  merely 
the  instrument  of  tlio  compeller  in  any 
point  where  he  is  capable  of  being  so ;  and 
the  destruction  of  property  is  of  that 
nature. 

A  person  murdering  another  upon  com- 
pulsion  is  an  offender ;  but  the  compeller  is 
liable  to  retaliation— Iv  one  person  compel 
another,  by  menacing  him  with  death,  to 
murder  a  third  person,  still  it  is  not  lawful 
for  the  person  so  menaced  to  commit  the 
murder,  but  he  must  rather  refuse,  even 
unto  death. — If,  therefore,  he  notwithstand- 
ing commit  tho  murder,  he  is  an  oftender, 
since  the  slaying  of  a  Mussulman  is  not  per- 
mitted under  any  necessity  whatever. — In 
tJiis  case,  however,  tho  retaliation  is  upon 
tho  compeller,  if  the  murder  be  wilful.— 
The  compiler  of  the  Hedaya  remarks  that 
this  is  according  to  Haneefa  and  Mohammed ; 
and  that  Ziffer,  on  tho  contrary,  maintains 
that  the  retaliation,  is  upon  the  compelled 
person ;— whereas  Aboo  Voosaf  holds  that 
there  is  no  retaliation  upon  either  party,— 
and  Shafei  (on  the  contrary)  contends  that 
it  is  incurred  by  both.— Tne  argument  of 
Ziffer  is,  that  the  act  of  murder  has  pro- 
ceeded from  the  compelled  i)er8on,  both  de 
facto  and  quo  animo,  and  the  law,  also, 
has  attached  to  him  the  effect  of  it,  namely, 
criminality :  consequently  he  incurs  retalia- 
tion.— (It  IS  otherwise  in  the  case  of  destroy- 
ing the  property  of  another  upon  compulsion ; 
since  as  the  law  has  not  attached  the  effect 
thereof,  namely,  the  oriminality,  to  him,  it 


ia  consequently  referred  to  another,  namel; 
the  com]^ller.)  Such  alao  is  the  argumea 
of  Shafei  for  awarding  retaliation  upon  th 
compelled  person:  and  hia  argument  fo 
awarding  it  upon  the  compeller  is,  that  froi 
him  prooeeded  the  moving'  cause  of  the  mar 
der,  as  the  compulsion  was  the  cause  of  it 
and  the  moving  cause  in  murder  stands  (ae 
cording  to  him)  subject  to  the  same  nil 
with  tne  actual  perpetration;  —  as  in  tk 
case  of  witnesses  wnose  evidence  indace 
retaliation ;  in  other  words,  if  two  witnesse 
give  evidence  of  a  wilful  m.urder,  and  m 
conformity  with  their  testimony  retaliatin 
be  executed  upon  the  accused,  and  the  per 
son  to  whose  murder  they  hod  borne  testi 
mony  afterwards  prove  to  be  still  living 
those  witnesses  are  then  put  to  death  u 
retaliation.  The  argument  of  Aboo  Yoosa 
is  that  conceroing  the  prupriety  of  awardinj 
retaliation  upon  the  compellea  person  ther 
is  a  doubt ;  and,  in  the  same  manner,  ther 
is  also  a  doubt  concerning  the  prupriety  o 
awarding  it  u^n  the  compeller  ;  for  in  on< 
way  the  view  is  to  fix  the  murder  upon  tbi 
compelled,  because  of  his  being  an  offendei 
and  it  is  also  fixed  upon  the  compeller 
because  of  his  being  tno  mover : — thus  i 
doubt  opposes  itself  with  respect  to  each 
and  hence  neither  of  them  is  liable  to  re 
taliation.  The  argument  of  Haneefa  am 
Mohammed  is  that  the  compelled  person  i 
in  this  instance,  forced  to  the  commission  c 
the  murder  by  a  natural  instinct,  whid 
leads  a  man  to  prefer  his  own  life  to  thai  c 
another ;  and  he  must  therefore,  as  far  at  i 
possible,  be  regarded  as  the  instrument  o 
the  compeller.  He  is  accordingly  considers 
as  his  instrument  in  the  commission  of  th 
murder,  in  tho  manner  of  a  weapon.  H 
cannot,  however,  bo  his  instrument  wit! 
regard  to  the  criminality  of  the  murder,  h 
such  a  way  as  that  no  part  of  the  crimi 
nality  would  attach  to  himself,  but  the  whol 
be  imputable  to  the  compcllcr;  and  henc 
the  murder,  with  regard  to  its  criminality 
is  restricted  to  tho  person  compelled. — Tlu 
is  therefore  in  some  measure  analogous  to 
case  of  compulsive  manumission, — or  of 
person  compelling  a  Magian  to  slaoghter* 
goat;  that  is  to  say,  if  one  person  oompc 
another  to  emancipate  his  slave,  and  h 
emancipate  him  accordingly,  in  this  case  th 
emancipation  is  referred  and  imputed  to  th 
compeller,  whence  he  is  answerable  for  th 
value  of  the  slave, — but  the  emancipation  i 
imputed  to  the  compelled  with  regard  to  th 
execution  of  it,  for  if  it  were  in  this  respei 
also  imputed  to  the  compeller,  the  sla^ 
would  not  become  free ; — and,  in  the  san 
manner,  if  a  x>er8on  compel  a  Magian,  ( 
other  idolater,  to  slaughter  the  goat  < 
another,  his  act  is  referred  and  imputed  t 
the  compeller,  with  regard  to  the  diestrui 
tion  of  tne  property,  but  not  with  re^rd  i 
a  lawful  Zabbah,  whence  the  goat  is  pr 

*  Arab.  Zabbah.     (It  is  fully  *  explain< 
under  its  proper  head.) 
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hibited  and  carrion; — and  m  likewise,  in  the  of  mannmiuion,  to  take  firom  t^e  oompeller 
case  in  question,  the  act  of  the  compelled  the  value  uf  the  slave ;  because  in  both  oases 
person  is  imputed  to  the  compeUer  witb  re-  the  end  and  desigri  of  tbe  compeller  was  to 
Hoect  to  the  destruction,  not  with  rcftard  to  destroy  the  constituent's  ri^ht  of  property, 
the  criminality.  ^         in  performing  the  act  forwhich  he  appointed 

Que  of  compelled  divorce  or  emancipa-  him  agent. 
tion. — If  one  person  compel  another  to  di-  No  deed,  in  itie{f  irreversible,  can  be  re~ 
vorce  his  wife,  or  to  emancipate  his  slave,  traded  after  being  executed  by  compulsion. — 
and  this  perscn  occurdingly  divorce  his  wife  It  is  to  be  observed,  as  a  rule,  that  in  all 
or  emancipate  his  slave,  such  divorce  or  deeds  or  contracts  whioh,  after  engagement, 
emancipation  takes  effect,  according  to  our  do  not  admit  of  reversal  or  dissolution, 
doctors :  in  opposition  to  the  opinion  of  compulsion  has  no  effect  whatever,  but  they 
Shafei,  as  has  been  already  stated  under  are  equally  obligatory  and  valid  under  com- 
the  head  of  DivosCE. — In  the  case  of  pulsion  as  otherwise.  Hence  com^iuUion 
compulsive  manumission,  the  person  com-  has  no  operation  upon  a  vow,  since  this  (un- 
polled is  entitled  to  take  the  value  of  the  less  it  be  of  a  suspended  nature)  is  incapable 
slave  from  the  compeller,  because  as  in  this  of  dissolution ;  and  accordingly,  the  person 
cose  the  conipcllea  admits  of  being  oonsi-  compelled  into  such  a  vow  is  nut  entiUed  to 
dered  as  tbe  instrument  of  the  compeller  take  an^  thing  whatever  from  the  compeller 
with  regard  to  the  destruction  of  property,  in  consideration  of  tbe  loss  he  incnrs  by 
to  bim  such  destruction  is  accordinBly  re-  such  vow. — In  the  same  manner,  also,  com- 
ferred  and  imputed.  Hence  he  is  at  liberty  pulsion  is  attended  with  no  effect  in  oaths, 
to  seek  a  compensntiun  from  the  compeller,  or  in  Zihar,  as  those  do  not  admit  of  retrao- 
whccher  rich  ur  poor ;  and  the  slave  is  not  tion ;  and  reversal  of  divorce  and  Aila  ore 
liable  to  emancipatory  labour,  as  that  could  also  subject  to  the  same  rule,  as  well  as  a 
only  be  due  I'roru  biui  either  with  a  view  to  recantation  of  an  Aila  oalh  at  the  time  of 
bia  emancipation,  or  on  account  of  the  ri^ht  making  the  asseveration.— In  £hoola,  also, 
of  some  other  person  being  involved  in  him,  as  being  a  suspension  of  divoroe  on  the  part 
neither  of  which  motives  exi^C  in  the  prewnt  of  the  nusband  (for  he  suspends  it  on  tiie 
instance. — It  is  also  to  be  observed  that  the  payment  of  tbe  consideration),  oompolsion  is 
compeller,  in  this  case,  is  not  entitled  to  attended  with  no  effect,  since  it  is  incapable 
take  from  the  slave  his  value  as  paid  to  his  of  reversal  or  dissolution;  and  accordingly, 
proprietor ;  because  as  he  [the  compeller]  is  if  the  husband  be  compelled  into  it,  not  the 
■ued  on  the  score  of  a  destruction  of  the  wife,  she  is  answerable  for  tbe  consideration, 
slave,  it  may  therefore  be  said  that  be  has  since  she  assents  to  it,  as  having  undertaken 
(as  it  were]  murdered  or  mode  away  with  for  it  without  compulsion. 
the  slave ;  and  he  [the  slave]  consequently  Whoredom  by  compuMon  ineuri  puni*h- 
cannot  be  responsible. — In  the  case  of  com-  menf.— If  a  person,  upon  compulsion,  commit 
pelled  divorce,  also,  the  person  compelled  is  whoredom,  he  is  liable  to  punishment,  accord- 
entitled  to  take  from  the  compeller  naif  tbe  ing  to  Uaneefa, — eicept  where  the  compeller 
dower,  provided  the  divorce  be  before  con-  is  a  Sultan. — The  two  disciples,  on  tbe  con- 
summation : — or,  if  no  dower  was  men-  trary,  maintain  that  he  is  not  liable  to 
tioned  in  the  marriage  contract,  he  may  punishment  in  either  case, 
take  from  bim  tliat  for  which  he  is  himself  Case  of  aposlaey  upon  compulsion. — If  a 
in  snch  cose  responsible,  namely,  a  Hatat,  or   person,  upon  compulsLon,  become  an  apostat« 

S resent,  as  that  is  what  he  incurs  by  the  oy  pronouncing  a  renunciation  of  the  faith, 
ivorce.*— It  is  otherwise  where  tbe  com-  yet  bis  wife  ix  not  separated  from  bim  ;  he. 
pelled  divorce  is  pronounced  after  oonsum-  cause  apostcc;  has  a  connexion  with  belief, 
mation ;  for  in  that  case  the  dower  has  been  whence  if  his  mental  faith  continue  firm,  be 
already  made  dfle  by  the  consummation,  and  does  not  become  an  infidel  by  the  mere  verbal 
is  not  made  so  by  the  divorce.  renunciation. — In  the  case  in  question,  more- 

Caae  of  a  compelled  appointment  of  agency  over,  his  infidehty  is  dubious,  and  conse- 
for  divorce  or  emancipation. — Is  a  person,  quentlybiswifeisaot separatedl'rombim,be- 
Tipon  compulsion,  create  another  his  agent  cause  of  the  doubt. — If,therelore,  the  husband 
fur  divorce  or  emancipation,  and  the  agent  andwifeditl'er.  she  insisting  thatsbehas  been 
divorce  the  wife,  or  emancipate  the  slave,  separated,  and  he  that  his  rennnciation  was 
of  the  person  thus  compelled  to  authorize  ordvpronouncedoutwardly,  butthathisfaith 
him,  such  divorce  or  manumission  is  valid,  still  remains  firm,  his  declaration  must  be 
on  a  favourable  construction j  because  a  credited:  because  a  declaration  of  apostocy' 
compelled  contract  or  commission,  provided  is  never  used  with  a  view  to  effect  a  matrt- 
it  be  suob  US  is  rendered  invalid  by  involving  menial  ^paratioa,  but  merely  signifies  a 
an  invalid  condition,  is  invalidated  by  the  cbange  of  belief :  and  the  compnision,  on  the 
compulsion  ;  but  a  commission  of  agency  is  ntbrr  haod,  affords  an  argnment  that  the 
not  rendered  invalid  by  involving  an  invalid  bclii-l'  has  nut  been  altered : — consequently 
condition. — In  the  cose  of  divorce,  the  com-    hisdccbiraliunmnstbecredited.— It  isother- 

Selled  constituent  is  entitled  to  take  half  the  wise  with  respect  to  a  man  turning  Mnssul- 
aweifrom  the  compeller, — and,  in  tbe  case   man  u^n compulsion ;  as  a  man  who  embraces 

the  faith  upon  compulsion  is  nevertheless 

*  See  ToL  I.,  p.  404.  admitted  to  be  k  Huiaalnuui,  because  of  ^e 
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possibility  that  his  faith  accords  with  his 
"wonift.  — In  short,  in  both  cases  (namely,  com- 
pulsion to  ap  )stacy,  and  compulsion  to  Islam) 
a  prvfcTcnoe  is  pivcn  to  Itlam,  as  it  is  the 
siiptrior,  an<l  cannot  be  overcome. — What 
is  h'  re  ailvanecd  irhites  merely  to  the  award 
(f  the  K:izee  ;  *  for  witli  OoD,  if  the  person 
do  not  believe  in  his  heart,  he  is  not  a  Mus- 
sulman. 

Case  of  Islam  upon  compuhion. — If  a  per- 
son become  a  Mu>sulman  upon  compulsion, 
so  as  to  be  dterci'd  a  Mussulman,  and 
afterwards  apostatize,  still  he  is  not  worthy 
of  death,  since  his  Islam  is  doubtful,  and 
doubt  prevents  the  execution  of  death  upon 
him. 

Case  of  a  hushand  acknoirJvdging  his  having 
apostatized  upon  compulsion. — If  a  person, 
after  having  made,  upon  compulsion,  a  decla- 
ration of  infidelity,  should  say  to  his  wife, 
who  claims  a  separation,  **  I  said  a  thing"  in 
which  I  was  not  serious"  (in  other  words, 
•*  I  spoke  falselv"),  in  this  case  his  wife  is 
separated  from  him  in  the  conception  of  the 
Kazee.t  and  he  [the  Kaz».e]  must  issue  a 
decree  accordingly,  althouK^h  there  be  no  sepa- 
ration before  God. — The  reason  of  this  is,  t  nat 
from  his  acknowledgment  it  is  rstablished 
that  he  was  not  commlled  into  his  declara- 
tion, but  made  it  witnout  compulsion,  as  the 
compeller  used  compulsion  towards  him  not 
with  a  view  to  extort  the  declaration  from 
him,  but  with  a  view  to  make  him  change 
his  faith ;  and  as  he,  of  his  own  choice, 
made  the  declaration  of  infidelity,  and  his 
wife  claims  a  separation,  his  allegation  that 
**  he  intended  nothing ''  cannot  bo  credited 
with  the  Kazee,  who  must  therefore  issue  a 
decree  of  separation,  although  there  be  no 
separation  in  the  sight  of  God. — If,  on  the 
otner  hand,  he  allege  that  **  he  intended 
merely  to  fulfil  the  (iesi«jn  of  the  compeller, 
namely,  to  make  a  declaration  of  infidelity, 
at  the  same  time  that  he  spoke  under  a 
mental  reservation,"  in  this  case  his  wife 
is  separated  from  him  both  with  the  Kazee, 
and  also  in  the  sight  of  God  ;  because  in  this 
case  he  appears  to  have  made  a  serious 
declaration  of  infidelity,  notwithstanding  he 
may  have  screened  himself  under  the  mental 
reservation. — In  the  same  manner,  if  a  per- 
son compel  another  to  worship  a  cross,  or  to 
revile  the  holy  person  of  the  prophet,  and 
he  do  so  accordingly,  and  afterwards  plead 
that  **his  design  in  worshipping  was  the 
worship  of  God," — or  **  by  Mohammed  he 
meant  some  other  than  the  prophet,*'  his 
wife,  claiming  separation,  is  separated  from 
him  with  the  Kazee,  but  not  in  the  sight  of 
God  ;— whereas  if  he  were  thus  to  worship  a 
ciMss,  or  to  revile  the  prophet,  under  a  mere 
mental  reservation,  his  wife  would  be  sepa- 
rated from  him  both  with  the  Kazee,  and  also 
in  the  sight  of  God,  for  theTcasons  above 
stated. 


BOOK  XXXV. 

OF   HUB,    OR   INHIBITION. 

^  Definition  of  the  term.—HuR,  in  its  prisii- 
tive  sense,  means  interdiction  or  preventi(Ki. 
In  the  language  of  the  law  it  signifies  aa 
interdiction  of  action,  with  respect  to  a  par- 
ticular person,  who  is  cither  an  infant,  u 
idiot,  or  a  slave, — the  causes^  of  ii^bition 
being  three, — infancy,  insanity,  and  sir- 
vitude. 

Chap.  I. — Introductory. 

Chap.  II.— Of  Inhibition  from  TVeakncss 

of  Mind. 
Chap.  III.— Of  Inhibition  on  account  of 


Debt. 


CHAPTER  I. 


•  That  is,  **  relates  to  the  mere  point  of 
law." 
f  That  IB,  "  in  the  eye  o!  tUe  ul^:' 


Inhibition  operates  upon  infants,  iUtm, 
and  lunatic8,^TnB  acts*  of  an  infant  are  not 
lawful  unless  authorized  by  his  ^ardian,  nor 
the  act  of  a  slave  unless  authorized  by  bi) 
mastef ; — and  the  acts  of  a  lunatic,  whoh» 
no  lucid  intervals,  are  not  at  all  lawful.  The 
acts  of  an  infant  are  unlawful,  because  of  tk 
defect  in  his  understanding^ ;  but  the  license 
or  authority  of  his  guardian  is  a  mark  of  hij 
capacity ;  whence  it  is  that  in  virtue  thereof 
an  infant  is  accounted  the  same  as  an  adolt 
The  illegality  of  the  acts  of  a  female  or  no^le 
slave  is  founded  on  a  regpard  to  the  right  of 
the  owner; — for  if  their  acts  (sneh  as  pur- 
chase and  sale^  were  valid  and  efficient,  they 
would  be  liable  to  debt,  and  their  creditors 
might  appropriate  their  acquisitions,  or  even 
sell  their  persons  for  the  discharge  of  their 
demands,  whence  the  master'a  advantigr 
would  be  defeated.  If,  however,  the  master 
signify  his  assent  to  their  acta,  he  therebv 
agrees  to  the  destruction  of  his  lighL  With 
respect  to  the  acts  of  a  lunatic,  they  are  not 
lawful  under  any  circumstance,  as  he  is 
utterly  incompetent  to  act  at  all,  although 
his  guardian  should  agree  to  his  so  doing. 
It  is  otherwise  with  respect  to  a  slave  or  an 
infant :  for  a  slave  is  possessed  of  personnl 
competency,  and  there  is  hope  of  an  infant  in 
due  time  attaining  that  competency, — whence 
there  is  an  evident  difference  between  those 
and  lunatics. 

Jllience  purchase  or  sale  by  them  requirct 
the  assent  of  their  immediate  superior. — Ira 
slave,  an  infant,  or  a  lunatic,  snould  sell  or 
purchase  any  article,  knowing  at  the  time 
the  nature  of  purchase  and  sale,  and  intend- 
ing one  or  other  of  those,  the  guardian,  or 
other  immediate  superior,  has  it  at  his  option 
either  to  give  his  assent  if  he  see  it  advis- 
able, or  to  annul  the  bargain ;  because,  as 
the  control  and  suspension  with  regarii  to 
the  acts  of  a  slave  are  on  account  of  the  right 
of  his  master,  it  follows  that  he  has  an  option 
with  respect  to  them  ;  and  as  the  same  con- 

^    *  Arab,  teserrif,  meaning  transaotions  of 
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trol  and  suspension  as  to  the  acts  of  an 
infant  or  a  lunatio  are  with  a  view  to  the 
security  of  their  interest,  their  euardians  are 
therefore  to  examine  and  attend  to  what  may 
be  good  for  them  in  their  acts.  It  is  requisite, 
moreover,  that  the  persons  here  described 
know  the  nature  of  sale,  in  order  that  the 
pillar  of  the  contract  may  exist,  and  the  sale 
De  concluded  so  far  as  to  remain  suspended 
ux>on  the  guardian's  consent ;— and  a  lunatic 
Bometimes  knows  the  nature  of  sale,  and 
designs  it,  although  he  be  incapable  of  dis- 
tinguishing between  the  proht  and  loss 
attending  it. — (A  lunatic  of  this  description 
is  termed  a  Matooa ; — and  his  agency  is  like- 
wise valid, — as  has  been  already  mentioned 
in  treating  of  agency.) 

Objkction.— Suspense  obtains  onlyin  sale ; 
the  original  rule  in  purchase  being  that  it 
takes  effect  upon  the  agent:*  but  in  the 

{present  instance,  purchase  by  an  infant  or  a 
unatic  depends  upon  the  assent  of  the  guar- 
dian, in  the  same  manner  as  sale  by  them. 

Keply. — The  non-suspense  of  purchase  is 
only  where  its  taking  effect  upon  the  agent 
is  possible,  as  in  the  case  of  purchase  by  a 
Fazoolee,  or  unauthorized  person :  but  in  the 
case  in  question  it  is  impossible  that  the 
purchase  should  take  effect  upon  the  aj^ent, 
pcHcause  of  his  incompetency  where  he  is  an 
infant  or  a  lunatic,  and  because  of  the  injury 
to  the  master  where  he  is  a  slave. — Purchase 
by  them,  therefore,  is  also  suspended. 

JBut  it  operates  upon  them  with  respect  to 
words  onli/f  not  tcitn  respect  to  acts, — It  is  to 
be  observed  that  the  three  disqualifications 
in  question,  namely,  infancy,  insanity,  and 
servitude,  occasion  inhibition  with  respect  to 
"words,  but  not  with  respect  to  acts  it  because 
acts,  upon  proceeding  from  the  actor,  are 
existent  and  perceptible,  whereas  mere  words, 
such  as  purchase,  sale,  and  so  forth,  are 
accounted  existent  only  where  they  are  of 
lawful  force  and  authority,  which  depends 
iipon  the  design  of  them,  a  thing  which, 
in  the  case  of  infants  and  lunatics,  is  not 
regarded,  because  of  their  want  of  under- 
standing; nor  in  the  case  of  slaves,  because 
of  the  injury  to  their  master. —In  short,  the 
disqualitications  here  considered  occasion  in- 
hibition with  respect  to  speech,  but  not  with 
respect  to  actions ;— unless,  however,  those 
be  of  such  a  nature  as  to  induce  an  effect 
liable  to  prevention  from  the  existence  of  a 
doubt,  such  as  punishment  or  retaliation,  in 
which  case  infancy  or  lunacy  occasion  inhi- 
bition ;  whence  it  is  that  infants  or  lunatics 
are  not  liable  to  punishment  or  retaliation, 
»incc  no  regard  is  paid  to  their  design. 


*  Arab.  Mobashir :  meaning  the  actor  or 
performer  of  any  thing ;  whence,  in  treating 
of  crimes,  it  is  translated  the  perpetrator. 
(The  translator  thinks  it  is  proper  to  explain 
this  distinction,  because  of  the  equivocal 
nature  of  the  term  agent.) 

t  Arab.  Ifyal.  Meaning  overt  acts,  such 
as  a  deBtruction  of  property,  and  bo  forth. 


All  contracts  or  acknowledgtnents  hy  an 
infant  or  lunatic  are  invalid ;  and  so  like^ 
wise  divorce  or  manumission  pronounced  hy 
them, — No  contract  entered  into,  nor  acknow- 
ledgment made  by  an  infant  or  lunatio  is 
valid,  for  the  reasons  before  assigned ; — 
and,  in  the  same  manner,  divorce  or  manu- 
mission pronounced  by  them  does  not  take  . 
Slace,  tne  prophet  naving  said,  "  every 
ivorce  takes  place  except  that  pronounced 
by  an  infant.'  — It  is  to  be  observed,  more- 
over, that  manumission  is  peculiarly  pre- 
judicial : — and  an  infant  docs  not  understand 
tlie  nature  of  divorce,  as  not  being  capable 
of  desire ;  and  his  guardian  cannot  possibly 
know  whether  the  infant  and  his  wife  may 
not  agree  together  after  he  attains  maturity. 
— Hence  the  divorce  or  manumission  pro- 
nounced by  an  infant  are  not  suspendea,  in 
their  effect,  upon  the  consent  of  the  guar- 
dian. 

Or  hy  their  guardians  on  their  hehalf, — 
If,  also,  the  gUeirdian  himself  pronounce  a 
divorce  upon  the  infant's  wife,  or  grant  manu* 
inission  to  his  slave,  it  does  not  take  place  :  — 
in  opposition  to  other  acts,  such  as  purchase, 
sale,  and  so  forth.  , 

They  are  responsible  for  destruction  of 
property, — If  an  infant  or  a  lunatio  destroy 
any  thing,  they  are  liable  to  make  a  recom- 
pense, in  order  that  the  right  of  the  owner 
may  be  preserved.  The  ground  of  this  is 
that  destruction  occasions  lesponsibility,  in- 
dependent of  the  intention  or  design; — as 
where,  for  instance,  a  man's  property  is 
destroyed,  from  being  fallen  upon  by  a  per- 
son walking  in  his  sleep,  or  from  the  falling 
of  an  inclined  wall,  after  due  warning ;  in 
which  cases  the  sleeper  or  the  owner  of  the 
wall  are  responsible,  although  they  did  not 
design  the  destruction. 

Acknowledgment  hy  a  slave  affects  him- 
self  not  his  master ;  and  takes  effect  upon 
him  on  his  becoming  free. — An  acknowledg- 
ment made  by  a  slave  is  efficient  with 
respect  to  the  slave  himself,  because  of  his 
competency ;  but  it  is  inefficient  with  re- 
spect to  his  master,  from  tenderness  to  his 
right ;  for  if  he  wt  re  liable  to  be  affected  by 
it,  the  debt  or  obligation  contracted  by  the 
slave's  acknowledgment  would  attach  to  his 
[the  slave's]  person  or  to  his  acquisitions, 
which  would  be  destructive  of  his  [the 
master's]  property. — If,  therefore,  a  slave 
make  an  acknowledgment  concerning  pro- 
perty, such  property  is  obligatory  upon  nim 
after  he  shall  become  free ;  because  a  slave 
is  in  himself  competent  to  make  a  valid 
acknowledgment,  the  validity  of  which  is 
however  oDstructed  by  the  right  of  his 
master ;  but  that  right  is  extinguished 
upon  his  becoming  free,  and  consequently 
the  obstruction  then  ceases  to  exist. 

Or  on  the  instant,  \f  it  induce  punishment 
or  retaliation, — If  a  slave  make  an  acknow- 
ledgment inducing  punishment  or  retalia- 
tion, those  are  executed  upon  him  on  the 
instant,  since  he  is  accounted  fce^  'v^^Icil 
respect  to  b\s  Woodi,  VtiftXka^  SX.  \&  "CsiSb^XiA 
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maBter's  acknowledgment  affecting  his  blood 
ifl  not  admitted. 

Divorce  pronounced  hy  him  is  valid. — 
DivoiiCK  pronounced  by  a  slave  is  valid  and 
efficient,  because  of  the  saying  ("of  the  pro- 
phet! before  i^uoted,  and  also  because  the 
prophet  has  said,  **  a  slave  and  a  Mokatib 
are  not  masters  of  any  thing  except  divorce." 
— Besides,  as  a  slave  knows  what  is  advis- 
able for  him  with  regard  to  divorcing  his 
wife,  he  is  therefore  competent  to  that  act. 
His  master's  right  of  property  in  him,  more- 
over, or  the  aavantnge  he  derives  from  his 
services,  are  not  liable  to  bo  thereby  lost  or 
defeated. — Divorce  by  a  slave  is  therefore 
lawful  and  effectual. 


CHAPTER  II. 

OP  INHIBITION  FROM  WEAKNESS  OF  MIND.* 

Inhihition  tcith  resvect  to  a  prodigaL— 
Hankefa  has  declarea  it  as  his  opinion  that 
there  is  no  inhibition  upon  a  freeman  who  is 
sane  and  adult,  notwithstanding  he  be  a 
prodigal ;  t  and  also,  that  the  acts  of  such 
a  person,  with  regard  to  his  property,  are 
valid,  although  he  be  one  of  an  extravagant 
and  careless  disposition,  who  throws  awa^ 
his  property  on  objects  in  which  neither  his 
interest  nor  his  inclination  are  concerned. 
A  prodigal  [Safeeya]  signifies  one  who  in 
consequence  of  a  levity  of  understanding 
acts  merely  from  the  impulse  of  the  moment, 
in  opposition  to  the  dictates  of  the  law  ana 
of  common  sense. — Aboo  Yoosaf,  Mohammed, 
and  Shafei  maintain  that  a  prodigal  is  under 
inhibition,  and  is  interdicted  from  acting 
with  his  own  property,  as  he  expends  his 
substance  idly,  and  in  a  manner  repugnant 
to  the  dictates  of  reason.  Hence  he  is  placed 
under  inhibition  for  his  own  advantage,  be- 
cause of  the  analogy  between  him  and  an 
infant: — nay,  ho  is  to  be  inhibited  rather 
than  an  infant,  since  in  an  infant  careless- 
ness and  extravagance  are  only  to  be  appre- 


*  Arab.  Fisad ;  meaning  (in  this  place) 
any  species  of  mental  depravity  (not  occa- 
sioned by  a  defect  of  understanding),  or  the 
practice  of  any  folly,  such  as  extravagance, 
or  so  forth. 

t  Arab.  Safeeya.  According  to  the  lexicons 
it  signifies  light-minded.  Prodigal  mav  ap- 
pear, in  many  places,  to  be  rather  too  harsh 
a  term.  The  word  might  more  literally  be 
rendered  indiscreet,  it  being  frequently  op- 
posed, in  the  sequel,  to  Kasheed,  a  discreet 
person.  As,  however,  the  translator  does 
not  recollect  any  substantive  in  our  language 
perfectly  correspondent  with  Ahis  idea,  ne 
has  thought  it  advisable  to  adopt  that  term 
which  most  nearly  answers  to  the  definition 
of  the  Mussulman  doctors,  althoMgh  it  be 
not  pTeoiady  what  he  ooiild  ^wuih. 


hended,  "vrliereas  in  him  they  are 
whence  it  is  that  he  is  not  entr 
the  care  of  his  own  property.  Bes 
were  not  under  inhibition,  there 
no  advantag-e  in  withholding  his 
since  in  such  case  he  mig'ht  sti 
what  is  kept  from  him,  by  his 
declarations.  Tlie  argrument  of  I 
that  as  a  prodigal  is  still  suppos 
person  naturally  endowed  with  i 
understanding:,  as  much  as  one 
discreetly,  he  therefore  ib  not  subj 
hibition  anv  more  than  a  pmden 
The  grouna  of  this  is,  that  if  the 
were  subject  to  inhibition  (that  h 
power  of  acting  were  doubted),  h 
he  excluded  from  humanity,  ana  oo, 
with  brutes,  an  exclusion  stiii  moroib 
to  him  than  any  extravagance  of  wi 
could  be  guilty  ;  and  to  remedy  the  a 
evil  by  the  greater  would  be  abmd 
however,  in  laying  an  inhibition  npmt 
man  who  is  sane  and  adult  anygenen/ 
be  remedied  ^such  as  in  disauBlifjUi 
unskilful  physician,  or  a  pronigate  nu 
trate^  or  a  mendicant  importer),  the  inli 
tion  IS  lawful  (accordiDg  to  what  is  repa 
from  llaneefa),  since  in  this  instanos 
smaller  evil  is  used  to  remedy  the  gm 
which  is  just  and  reasonable.  With  res] 
to  the  argument  for  inhibition  u^onttjm 
gal,  from  the  circumstance  of  lus  not  Im 
entrusted  with  his  own  property,  it  is 
admitted,  since  inhibition  is  a  still  gra 
hardship  upon  him  than  withholding 
property;  tor  the  legality  of  the  smi 
hardship  does  not  prove  the  greater  hi 
ship  to  be  legal.  In  the  same  manner,  a 
the  analogv  adduced  betweeen  a  prodi 
and  an  infant  is  not  admitted,  smce 
infant  is  incapable  of  pursuing  his  o 
advantaj^,  whereas  a  prodigtd  is  eaiMi 
of  so  doiDg.  Besides,  although  in  sabjc 
ing  the  prodigal  to  inhibition  his  intei 
and  advantage  be  consulted,  still,  bowr 
the  LAW  exhioits  in  one  particular  a  ten( 
ness  towards  him,  by  enabling  him  to  pni 
his  own  advantage,  which  he  acts  conti 
to  only  from  the  vice  or  folly  of  his 

Eosition.  In  withholding  his  pro]^rty  £ 
im,  moreover,  there  is  one  particular 
vantage ;  for  the  dissipation  of  prop< 
bv  extravagance  chiefly  consists  in  mal 
idle  and  unnecessary  donations ;  and  as 
making  these  must  depend  ui>on  the  prop 
being  in  his  hands,  there  is  therefore 
evident  advantage  in  detaining  it  from  h 

May  be  imposed  by  one  magistrate 
removed  by  another. — If  a  magistrate  laj 
inhibition  upon  a  prodigal,  and  the  ma 
be  referred  to  another  magistrate,  and 
annul  the  inhibition,*and  leave  the  prod 
at  full  liberty,  it  is  lawful ;  for  the  innibi 
imposed  by  the  former  magistrate  is  me 
an  opinion  [Fitwa],  not  a  decree,  since  \ 
judicial  decree  a  plaintiff  and  a  defend 
are  requisite,  and  those  do  not  exist  in 
V  present  instance.  Besides^  if  the  act  of 
Xmaje^Vt^XA^  \s^\k^*\ss^nismj^  sin  inhil^t 
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be  oonsidered  as  a  decree,  there  is  a  diffe- 
rence concerning  its  being*  actually  such,  as 
Hancefa  is  not  of  this  opinion.  It  is,  how- 
ever, incumbent  upon  the  second  ma^strate, 
in  this  instance,  to  maintain  the  virtue  of 
the  sentence  [of  inhibition],  in  order  that  it 
may  continue  in  force  ; — and  accordinj^ly,  if 
the  prodigal  perform  any  act  after  inhibition, 
and  the  act  in  question  be  referred  to  the  magis- 
trate who  imposed  the  inhibition  (or  to  any 
other),  and  this  magistrate  issue  a  decree  an- 
nulling such  act,  and  again  the  matter  be 
referred  to  another  magistrate,  he  is  bound 
to  uphold  and  adhere  to  the  sentence  of  the 
first  magistrate,  and  not  to  annul  it;  for  as 
the  first  or  other  magistrate,  upon  the  matter 
being  referred  to  them,  had  confirmed  and 
subscribed  to  the  sentence  of  inhibition,  it 
cannot  afterwards  be  reversed. 

The  property  of  a  prodigal  youth  must  he 
withheld  jrom  htm  until  he  attain  twenty  fire 
years  of  age. — Haneefa  has  delivered  it  as 
niB  opinion,  that  if  an  infant  be  a  prodigal 
at  the  time  of  his  attaining  maturity,  his 
property  must  not  be  delivered  to  him  until 
ne  t)e  twenty-five  years  of  age  (still,  how- 
ever, if  he  should  perform  any  act  with 
respect  to  his  property  prior  to  that  period, 
it  takes  efiect,  since,  according  to^  Hancefa, 
prodigals  are  not  liable  to  inhibition) :— but 
upon  completing  his  twenty-fifth  year,  his 
property  must  be  delivered  to  him,  although 
nis  discretion  should  not  be  ascertained. 
The  two  disciples  maintain  that  his  propertv 
must  not  be  delivered  to  him  until  sucn 
time  as  his  discretion  be  fully  known ;  and 
that  in  the  interim  all  acts  performed  by 
him  are  invalid ;  for  as  mental  imbecility  is 
tiie  occasion  of  the  obstacle  to  his  power  of 
action,  it  follows  that  the  obstacle  continues 
as  long  as  the  occasion  of  it  remains ;— as  in 
the  case  of  an  infant,  who  remains  subject 
to  inhibition  during  the  continuance  of  his 
infancy.  The  argument  of  Hancefa  is  that, 
withholding  the  property  from  the  person  in 
(question  is  intended  to  operate  merely  as 
instruction,  or  as  a  species  of  discipline ;  and 
it  is  most  probable  that  a  person,  alter  attain- 
ing the  age  mentioned,  will  not  be  disposed 
to  receive  instruction,  since  it  frequently 
happens,  that  a  man  arrived  at  those  years 
is  a  grandfather,  his  son  having  a  son  bom 
to  him :  hence  in  ^withholding  nis  property 
there  is  no  advanta^^e  whatever,  since  the 
view  in  withholding  it  is  to  make  him  sub- 
mit to  instruction,  which  upon  his  attaining 
the  age  mentioned  can  no  longer  be  answered ; 
— anof  it  is  therefore  indispensable  that  his 
property  be  delivered  to  him.  Besides,  the 
reason  for  withholding  his  property  from  the 
X)erson  in  q^iiestion  after  he  has  attained 
maturity,  is  in  consideration  of  the  vestiges 
or  remaining  impressions  of  infancy  ;— and 
as  these  continue  only  in  the  beginning  of 
maturity,  and  are  terminated^  by  time,  it 
follows  that  upon  a  time  passihg  sufficient 
for  this  purpose,  his  property  must  be  deli- 
vered to  him; — ^whence  Haneefa  maintains 
that  if  an  infant  be  discreet  at  the  time  of 


his  majorit^r,  and  afterwards  become  pro- 
digal, still  his  property  must  be  delivered  to 
him,  since  the  prodigality,  in  this  instance, 
cannot  bo  regarded  as  a  vestige  of  infancy. 
It  is  to  be  observed  that  as,  according  to 
the  tenets  of  the  two  disciples,  an  inhibition 
upon  the  prodigal  in  question  is  valid,  it 
follows  that  a  sale  concluded  by  him  is  of  no 
efiect,  in  order  that  the  advantase  proposed 
in  the  inhibition  may  be  obtainea.  if,  now- 
ever,  the  sale  be  deemed  advisable,  the 
magistrate  must  give  his  assent  to  it;  be- 
cause here  the  sale  possesses  all  the  essentials 
of  sale,  being  suspended  in  its  efiect  merely 
for  the  advantagpe  of  the  prodigal,  and  from 
a  regard  to  his  interest ;  and  as  the  magis- 
trate is  appointed  to  his  office  for  the  pur- 
pose of  watching  over  and  consulting  the 
ml^erest  of  the  individual,  it  is  therefore  re- 
quisite that  he  examine  whether  the  sale  be 
advisable,  in  tiie  same  manner  as  it  is  his 
duty  to  investigate  into  a  sale  made  by  an 
infant  who  intends  and  is  acquainted  with 
the  nature  of  sale. 

But  a  sale  concluded  by  him  after  ma^ 
turity^  and  before  inhibitiont  is  valid. — Ip  the 
prodigal,  considered  in  the  preceding  ex- 
ample, conclude  a  sale  before  any  inhibition 
has  been  laid  upon  him  by  the  manstrate, 
such  sale  is  valid,  according  to  Aboo  i  oosaf, 
since  (agreeably  to  his  tenets)  to  render  the 
acts  of  the  prodigal  invalid,  it  is  requisite 
that  the  magistrate  lay  an  inhibition  upon 
him.  in  order  that  inhibition  may  be  fmly 
established .  According  to  Mohammed,  on  the 
contrary,  the  sale  in  question  is  unlawful, 
since  (agreeably  to  his  tenets)  the  prodigal 
is  in  fact  under  inhibition  after  majority, 
as  the  cause  of  inhibition,  namely  prodi- 
gality, stands  in  the  place  of  infancy.  The 
same  difierence  of  opinion  obtains  concern- 
ing an  infant  who  is  discreet  at  the  time  of 
attaining  majority,  and  afterwards  becomes 
prodigal. 

And  he  may  grant  manumission, — If  the 
prodigal  in  question  emancipate  his  slave,  it 
IS  valid  and  cfiectual,  and  the  slave  becomes 
free,  according  to  the  two  disciples ;  whereas 
accordinf^  to  Shafei  it  is  not  effectual.  In 
short,  it  IS  a  rule  with  the  two  disciples  that 
every  act  liable  to  be  affected  by  jesting  is 
also  liable  to  be  affected  by  inhibition,  as 
(on  the  contrary^  any  act  not  affected  by 
jesting  is  not  affected  by  inhibition ;  for  a 
prodigal  is,  in  effect,  a  i ester,  inasmuch  as 
the  words  of  a  jester,  spoKen  to  an  unwise  or 
absurd  effect,  proceed  from  mere  passion  or 
waywardness,  not  from  a  want  of  under- 
standing, ana  the  same  also  of  a  prodigal ; 
and  as  manumission  is  one  of  those  thmgs 
not  affected  by  jesting,  but  valid  even  when 
spoken  in  jest,  so  in  the  same  manner  manu- 
mission pronounced  by  a  prodigal  is  valid. 
With  Shafei,  on  the  contrary,  it  is  a  rule 
that  inhibition  in  consequence  of  prodi- 
gality is  in  effect  the  same  as  inhibition  in 
consequence  of  servitude  (whence  it  is  that 
after  inhibition  in  conaecvKifcii^fe/il  ^'^^- 
gality  no  aQl^\i<ft,WY^T  Ql\Jti^\^T^5^%?JiNi^'^^^^ 
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exc«i»t  (livon^o,  whioli  is  cflfoctual  in  the | prodigal  die,  she  must  x>^Tfonii  cmace 
Rriiii''  in.iiiin T  as  tlivorco  pruiiouiircd  by  a  ;  putory  labour  [to  his  heirs  or  creditors]  U 
slivc':;  ami  as  iiiaiiumissiuii  by  a  slavi.'  is  j  luT  whole  value ;  because  his  avuwal  of  Vu 
invalil,  so  in  t)i«f  same  inaiiiicr  is  maiiuinis-    l>cing  Am-Wtilid  is  the  same  as  his  ackno? 


biou  l)y  a  i»roJi:;al.  It  is  to  be  observed  that 
as,  aL'cjnliiii^  to  the  two  di>ciplt:s,  a  manu- 
iiii>sii)ii  prniiniiiicroii  by  tlio  i)rodi>jal  is  v^lid, 
tlic  slavr  tli<nt'i>re  owes  to  Lis  master  (the 


ledscment  of  her  being  free,  siucc  the  chii: 
whiuli  would  be  an  evidence  of  her  freedun 
does  not  exist  in  this  case  ;  and  as,  if  he  h; 
declared  her  to  be  free,  she  would  owe  emat 


prodi;;al)  eniaucipatory  labour  to  th»- amount  oipatory  labour,  so  likewise  in.  the  prese: 
of  his  whole  value;  because  inhibition  is  instance.  It  is  otherwise,  in  the  cxamp 
laid  upon  tlie  masti-T  with  a  view  to  his  inte-  '  before  statffd  (where  the  child  is  supposed  i 
rest  and  a(lvanta<;e ;  nnl  as  the  preservation    be  existing),  since  in  that  case  an  evideoi 


of  his  inleri'st  by  a  rejection  of  i\u:  manu- 
mission it>elf  is  impossible,  it  must  therefore 
be  rejected  so  far  as  to  subject  tlie  slave  to 
em  incii>utory  labour  for  his  full  value ;  in 


exists  of  the  slave  being  free.     Analogous 
this  examfilo  is  the  instance  of  a  dying  pvi 
son  laying  claim  to  a  child  bom  of  his  fema 
slave :  fur  in  that  case  also  the  same  roIi 


thj   s:i:iie  manner  as  holds  in  the  cas.c  of:  prevail. 


inhibition  with  re-peet  to  a  dyini?  person ; 
for  if  a  dyiiij:  person  einaneipat-j  his  slave, 
he   [llie  slave]  must  perforin   emancripatory 


Ilv  mat/  a  ho  marry, — Ip  the  prodigal  hti 
treated  of  marry  any  woman,  such  marriu 
is  le^al  and  valid ;  because  jesting  has  i 


labour  on  behalf  of  the  creditors,  wliere  the  effect  in  matrimony: ;  and  also,  because  ma: 
person  was  involved  in  debt,  or  on  behalf  of .  liage  is  one  of  his  original  iudispensab 
the  heirs,  for  two  thirds  of  his  value,  where  I  wants.  If,  also,  he  specify  any  dower,  it 
he  died  tree  from  debt.  It  is  dsewlu  re  j  valid  to  the  amount  of  the  woman*s  prop 
recorded,  from  Mohammed,  that  emanripa- 1  dower,  as  that  is  one  of  the  pertinents 
tory  labour  is  not  incumbent  upon  the  slave  |  marriaj^ ;  but  any  thing  beyond  the  prop- 
thus  emancipated  by  his  master,  being  a  dower  is  null,  since  for  that  there  is  noocc 
prodii^al ;  for,  if  it  were  due  from  him,  it  sion,  it  being  binding  .only  in  consequts 
could  onlv  be  so  on  behalf  of  the  cmauei- !  of  specification,  which  in  this  instance  is  ] 
p. it  or ;  ana  the  law  does  not  authorize  the  way  advantageous  to  the  prodigal : — the  e 
oi)lit!:ation  of  einaneipat)ry  libour  on  behalf  cess,  therefore,  is  invalid,  in  the  same  maun 
of  the  em:ineipati>r.  but  of  others.  as  where  a  person  affected  with  a   men 

Or  Tadbvvr.—  lv  the  prodigal  in  question  disease  marries,  and  specifies  a  dowt-r  grta: 
Cimstitute  his  slave  a  Modabbir,  it  is  lawful ;  |  than  the  proper  dower.  If,  also,  he  divoi 
because  Tadbeer  givi's  a  title  to  manumis-  his  wife  before  consummation,  an  half  dow 
sion;  and  as  aetual  maniimi>;sion,  proceed- ;  is  due  to  the  woman  from  his  property, 
ing  from  a  nrodiyral,  is  valid,  that  which  his  specification  of  a  dower  is  valM  to  t 
merely  entitles  to  it  is  e-  rtainly  valid. —  amount  of  the  proper  dower.  In  the  sa: 
Emancipatory  labour,  however,  is  not  in-  manner  also,  if  he  marry  four  wive>,  or 
cumbent  upon  the  Modabbir  diirini;  the  new  wife  every  day,  it  is  valid,  for  t 
prodigal's   life,  since  he  still  continues   his   reasons  above  specified. 


property.  Rut  if  the  prodigal  die,  without 
discretion  having  been  ascertained  in  him, 
the    Modabbir  is  in   that  case  to  perform 


Out  of  his  propcrti/  is  paid  Zakai :  m 
also  maintenance  to  his  parents,  chidirt' 
^•c,—7jAK^t  is  levied  upon  the  property 


emancipaU)ry  labour  [to  the  prodigal's  heirs    the  prodigal  in  question,  as  Zakat  is  iucui 


or  creditors,  as  the  ease  may  be],  for  the 
value  he  bore  as  a  Modabbir;  because  he 
becomes  free  upon  his  master's  decease,  at 
which  time  he  is  a  Modabbir,  and  the  case  is 
therefore  tlie  same  as  if  the  masl-r  had  first 
constituted  him  a  Modabbir,  and  then  eman- 
cipated him. 

Or  claim  a  child  horn  of  his  female  slave. 
— If  the  prodigal's  female  slave  bring  forth 
a  child,  and  he  claim  it,  the  parentage  is 
established  in  him,  and  the  child  is  free,  and 
the  mother  becomes  his  Am-AValid ;  for  as 
the  prodigal  has  occasion  to  make  the  claim 
in  question,  with  a  view  to  i»osterity,  he  is 
therefore  accounted  a  disoreit  ])crson  with 
respect  to  the  claim  of  offspring  advanced 
by  him. 

Or  create  his  female  slave  Am-lJ'alid, 
independent  of  such  claim.— Iv  the  pro- 
digal's female  slave  be  not  in  possession  of 
any  child,  and  the  prodigal  avow  Jier  to  be 
his  Ara-Widid,  she  accordingly  becomes  his 
Am-Walid,  to  tlus  effect,  that  he  has  it  not 
ia  his  power  to  aell  her.    If,  "ho's^cvw,  \.^^ 


bent  upon  him.  In  the  same  manner  ol 
subsistence  is  provided  to  his  parents  a 
children,  his  wife  or  wives,  and  all  relatii 
who  have  a  claim  upon  him  for  ma 
tenance ;  because  the  preservation  of 
wife  and  children  is  among  his  cssen: 
wants,  and  maintenance  is  due  to  his  ra- 
tions by  right  of  affinity ;  and  no  perru 
right  is  annulled  by  his  prodigality.  It 
to  be  observed  that  it  is  the  Kazee's  dutj 
give  the  amount  or  proportion  of  Zakat  i 
the  prodigal's  hands,  in  order  to  his  < 
pending  it  upon  the  proper  objects  of  Z:ik 
for  as  Zakat  is  a  matter  of  piety,  intent 
is  therefore  requisite  in  the  payment  of 
The  Kazee  must,  however,  depute  one 
his  Ameens  to  sec  that  the  Zakat  be  app] 
to  its  proper  objects : —and  in  the  casi 
maintenance  to  relations,  he  mu^t  pay 
necessary  sum  into  the  Ameen's  hand>,  t 
he  may  distribute  the  same  among  th 
entitled  to  maintenance ;  for  as  this  dui; 
not  a  matter  of  piety,  the  intention  ot 
\\^\ssst  v&  \i<^t  r<i(\uisite  in  the  f uliilment  of 
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It  is  otherwise  where  the  prodigal  swears,  or 
makes  a  Totive  enf^agement,  or  pronounces  a 
Zihar  upon  his  wife ;  for  in  these  cases  he 
does  not  forfeit  any  propert^r,  but  has  only 
to  perform  an  expiation  tor  his  oath,  tow,  or 
Zinar.  by  fasting,  this  exniation  bein^  in- 
curred by  his  own  act ;  and  therefore  if  his 
performance  of  expiation  by  a  pajrment  of 
property  were  required,  he  would  be  allowed 
himself  to  expend  his  property  to  the  degree 
necessary  i — but  it  is  not  so  where  any  thing 
is  due  from  him  not  incurred  by  his  own  act, 
Buch  as  Zakat,  and  so  forth. 

Se  cannot  he  prevented  from  performing 
pilgrimage. — If  the  prodigal  be  desirous  of 
performing  the  ordained  pilgrimage,  he  must 
not  be  prevented,  since  this  is  a  matter 
rendered  incumbent  upon  him  by  a  com- 
mandment of  God,  independent  of  any  act 
on  his  part.  The  J[azee  must  not,  however, 
entrust  to  him  tne  sum  requisite  for  his 
trayeUing  expenses,  but  must  lodge  it  in 
the  hands  of  some  trusty  person  among  the 
pU^ms,  to  provide  him  a  maintenance  out 
of  it  upon  the  journey ;  for  otherwise  he 
would  tnrow  it  away,  or  expend  it  on  some- 
thing not  relating  to  pilgrimage. — In  the 
same  manner  also,  if  the  prodigalbe  desirous 
of  performing  the  Amrit,*  he  must  not  be 
prevented ;  for  as  concerning  the  obligation 
of  that  there  is  a  difference  of  opinion, 
eaation  dictates  that  no  obstruction  be  of- 
fered to  the  observance  of  it.—In  the  same 
manner  also,  if  he  be  desirous  of  i>erforming 
a  Kiran,t  he  must  not  be  prevented,  since 
by  Kiran  is  understood  the  performance  of 
Amrit  and  pilgrimage t  in  one  journey ;  and 
as  he  is  not  prevented  from  performing  those 
separately,  it  follows  that  he  is  not  to  be 
prevented  from  performing  the  whole  in  one 
journey. 

Sin  bequests  {to  pious  purposes)  hold  qood, 
— If  tbe  prodigal  fall  sick,  and  make  a 
variety  of  bequests  to  pious  and  charitable 
purposes,  they  hold  good  to  the  amount  of  a 
third  of  his  whole  property ;  for  rendering 
them  valid  is  advantageous  to  him,  since 
when  the  bequests  take  effect  he  has  no 
longer  any  occasion  for  the  property ;  and 
those  bequests  are  used  as  a  mean  either  of 

•  This  is  also  pronounced  Omara.  It 
applies  to  certain  ceremonies  used  by  the 

Silgrims  at  Mecca,  namely,  compassing  the 
laba,  or  temple,  seven  times,  and  running 
between  Siffa  Mirwa,  which  must  be  per- 
formed before  the  visitation  to  the  temple : 
but  concerning  the  necessity  of  those  obser- 
vances there  is  a  difference  of  opinion  among 
the  Mussulman  doctors. 

+  Kiran  signifies  performing  the  cere- 
monies of  pilgrimage  in  company  with 
others. 

t  As  the  Amrit  is  not  regarded  as  an 
essential  part  of  pilgrimage,  that  and  the 
visitation  to  the  temple  (properly  termed  the 

£ilgiimage)  are  considered  under  different 
eads. 


manifesting  the  testator's  gratitude  to  God, 
or  of  acquiring  merit  in  his  sight. 

There  is  no  inhibition  upon  a  Fasik. — 
OcR  doctors  are  of  opinion  that  no  inhibi- 
tion is  to  be  imposed  on  a  reprobate  TFasik] 
with  respect  to  his  property,  provided  he  be 
endowed  with  discretion ; — and  original  or 
supervenient  depravity  of  manners  are  alike 
as  far  as  regards  this  rule.  Shafei  main- 
tains that  inhibition  is^  to  be  imposed  upon  a 
person  of  this  description  as  a  punishment, 
in  the  same  maimer  as  on  a  prodigped ;  whence 
it  is  that  (according  to  him)  an  unjust  person 
is  incapable  of  exercising  jurisdiction  or 
bearing  evidence.— The  arguments  of  our 
doctors  upon  this  point  are  twofold.  Fiest, 
the  word  of  God,  in  the  Koran,  says, 
"Whenever  te  perceive  tecem  to   be 

DISCREET,  DELIVER  TO  THEK  THEIR  PRO- 
PERTY ;"— and  the  reprobate,  in  the  case  in 
question,  is  supposed  to  be  discreet  with 
regard  to  the  expenditure  of  his  property. 
Secondly,  a  reprobate  (according  to  our 
doctors)  is  competent  to  exercise  authority, 
as  being  a  Mussulman,  and  is  consequently 
empowered  to  act  with  regard  to  his  own 
property. 

People  are  liable  to  inhibition  from  care- 
lessness in  their  affairs, — The  two  disciples 
allege  that  the  Kazee  is  at  liberty  to  lay  an 
inhibition  upon  persons  on  account  of  care- 
lessness or  neglect  in  their  concerns,  althougli 
they  be  not  prodigal.  Their  argument  is 
that  an  inhibition  imposed  upon  a  person  of 
this  description  is  advantageous  to  him. 
Shafei  concurs  with  the  two  disciples  in  this 
opinion. 

Section, 

Of  the  Time  of  attaining  Puberty,* 

The  puberty  of  a  bou  is  established  by  cir- 
cumstanceSt  or  upon  his  attaining  eighteen 
years  of  age  ; — and  that  of  a  girl,  by  cir- 
cumstances, or  upon  her  attaining  seventeen 
years  of  acre. —The  puberty  of  a  boy  is 
established  b^-  his  becoming  subject  to  noc- 
turnal emission,  his  impregnating  a  woman, 
or  emitting  in  the  act  ot  coition ;  and  if  none 
of  these  be  known  to  exist,  his  puberty  is 
not  established,  until  he  have  completed 
his  eighteenth  year. — The  puberty  of  a  girl 
is  established  by  menstruation,  nocturnal 
emission,  or  pregnancy ;  and  if  none  of  these 
have  taken  place,  her  puberty  is  established 
on  the  completion  of  her  seventeenth  year. 
What  is  here  advanced  is  according  to 
Haueefa.  The  two  disciples  maintain  that 
upon  either  a  boy  or  girl  completing  the 
fitteenth  year  they  are  to  be  declared  adult ; 
there  is  also  one  report  of  Haneefa  to  the 
same  effect ;  and  Shafei  concurs  in  this 
opinion. — It  is  also  reported,  from  Haneefa, 
that  to  establish  the  puberty  of  a  boy  nine- 
teen years  are  reauired. — Some,  however, 
observe  that  by  tnis  is  to  be  understood 


•  Puberty  and  majority  are,  in  tha  "W^vjijsA^ 
man  law*  one  «sx^  uie  «!usi^« 


630 


INHIBITION. 


[Vol.  111. 


iiunly  iho  cumplt.ti'm  of  ii{?ht«.ou  year.-*  ami '  stfllinir,  or  transacting:,  or  makinz  acknow- 
tlir  (;iniiin«  rictincnt  «•!  the  uiuetfcuth :  ami   leJjjments,  in  order  lliat  his  cicaiton  may 

'  ''  '•-!--   not  sustain  an  injnry ;  because  restriction  i^ 

imposed  upon  a  prodigal  only  out  of  a  re^ar  j 


cuiiM<iUintly,  that  this  report  perfectly 
aeL'unls  witli  the  otliL-r.  S<.»ine,  :i}?ain.  alHrm 
that  this  is  not  th.:  sense  in  which  the  last 
rej><>rl  is  t«.»  In-  rerriveil;  for  tlicie  have  been 
otiitT opinions  reported  from  Haneefaon  this 
l»oint,  (litl'erent  from  that  lir^t  r<.eited  as 
aU«»ve;  heeiiuso  some  authorities  expressly 
bay  that  (aeeordin^^  to  him)  the  puberty  of  a 
hoy  is  not  counted  hy  years  until  he  shall 
Imvt;  eoiiipleteil  his  nineteenth  year.  It  is 
to  hi-  observed  that  the  earliest  period  of 
puherty,  with  rraptel  to  a  l)oy,  is  twelve 
ytais,  and  with  nspeet  to  a  frirl,  nine  years. 
Tin  Ir  iJevlaration  of  fhvir  own  puhertt/^  at 
a  pi'nhalilv.  scasim^  mi/tf  hr.  crvilited. — ^\  II KX 
a  noy  or  ppirl  aj>proaeh<'S  tlie  age  of  pubi-rty, 
and*th«-y  declare  themselves  adult,  their 
(leelaration  must  be  cndit'.'d,  and  they 
becomi'  subject  to  all  the  rules  affecting 
adults;  because  the  attainment  of  puberty 
is  a  matter  which  can  only  be  ascertained  by 
tlieir  te>timony ;  and  consuqucntly,  when 
tliev  notify  it,  tlieir  notiiication  must  be 
credited,  in  the  bame  manner  as  the  declai'a- 
tiou  of  a  woman  with  respect  to  her  courses. 


CllArTKU  III. 

OF  IXniLIIION   ON  ACCOL'XT  OF  DEBT. 

-i  tichfor  I'a  not  Unhlo  tn  inhibition. — 
TIankkfa  is  of  opinion  that  no  i>urson  can  be 
laid  under  inhilntion  on  account  of  debt.  If, 
there  Ion*,  a  debt  l)e  proved  ajyainst  any  i)er- 
8on,  anil  the  cnditors  rrquire  tlie  Kazoe  to 
imprison  Iiim  and  lay  him  under  inhibition, 
still  the  Kazee  must  not  do  the  latter ;  be- 
cause as  laying  him  under  inhibition  is  a 
destruction  or  suspension  of  his  competcncv, 
it  is  not  thertlore  allowable  for  the  remctly 
or  removal  of  a  particular  injury. 

Nor  van  his  projwrti/ he  matte  iht:  subject 
of  <in}/  transaction.-  Ii*,  also,  the  debtor  be 
poss(»ss«.'d  of  property,  still  the  Ivazee  is  not 
at  liberty  to  ])»'rrorm  any  act  with  it,*  as 
this  woulil  be  a  si)ecies  of  inhibition,  and  his 
thus  a(rtinp:  with  the  property  would,  more- 
over, be  an  act  of  conversion  without  the 
assent  of  the  ])n>j)rietor,  and  consequently 
null,  according  both  to  the  Kokax  and  the 
Sonua. 

But  he  maf/  tjc  imprisoned, — It  is,  how- 
ever, r  quisiie  that  the  magistrate  imprison 
the  dubior,  ami  hold  him  in  durance,  until 
such  time  as  he  sell  his  property,  for  the 
discharge  of  his  debts,  and  the  rendering  of 
justier.  The  two  diseii)les  say,  that  if  the 
ereditors  ivquire  the  Kazee  to  im])osc  an  in- 
hibition upon  their  insolvent  debtor,  it  is 
requisite  that  ho  impose  an  inhibition  upon 
him    accordingly,  and    prevent   him    from 


*  Jfaat  in,  to  purchase,  or  s^W  ml\i\t,  &«i. 


for  his  interest;  and  in  imposing  the  i<Lizi^. 
upon  a  debtor  a  regard  is  manifestod  to  the 
interest  of  his  creoitors ;  for  if  an  inhibitioi 
ui)on  him  were  not  authorized,  it  is  not  im- 
probable that  he  might  act  collusi^ely,  or, 
m  other  words,  might  declare  that  "tlu 
property  in  his  possession  belong  to  a  par 
ticiilar  person,''  notwithstanding  it  actoalli 
bi'lougs  to  himself  and  not  to  the  other,  hi: 
declaration  being  made  merely  with  a  vie^ 
that  the  property  might  not  go  to  his  CT«di- 
tors,— whence  the  right  of  the  crrditars 
would  be  defeated. — (it  is  to  be  remorkr^, 
that  what  the  two  disciples  say  uf  an  inhibi- 
tion being  laid  upon  the  debtor  with  respect  to 
sale,  applies  only  to  the  sale  of  anythuie  foi 
a  price  short  of  its  real  value ;  as  the  right  d 
the  creditors  is  not  injured  by  his  sellinfr  an 
article  for  an  adequato  price.  Bendes,  the 
prohibition  of  the  sale  exists  onlv  on  accooiil 
of  the  creditors'  right ;  and  as  their  right  u 
not  annulled  by  such  a  sale,  he  need  not  V 
prohibited  from  concluding  it.) — It  is  sk 
lawful  (according  to  the  two  disciples)  forth^ 
Kazee  to  sell  the  debtor's  property,  where  hf 
himself  declines  so  doing,  and  to  divide  thi 
price  of  it  amon^  the  creditors  in  proportiiji 
to  their  respective  claims ;  because  it  i 
incumbent  upon  the  debtor  to  sell  his  pnr 
perty  for  the  payment  of  his  debt;  ant 
consequently,  upon  his  declining  so  to  d'j 
the  Kazee  is  his  substitute  for  that  purpose 
in  the  same  manner  as  a  Kazee  is  the  sab^ 
stitute  of  the  husband  for  pronouncinir  ^ 
separation  between  him  and  his  wife,  whiA 
he  is  an  eunuch,  or  impotent.  The  argumen' 
adduced  by  our  doctors  on  behalf  of  naneafs, 
and  in  reply  to  the  two  disciples,  is  thai 
collusion  IS  a  matter  of  uncertainty.  And 
with  respect  to  sale,  it  is  not  to  be  par 
ticularl;^  appointed  for  the  payment  of  debts 
since  it  is  in  the  debtor's  power  to  discharg 
what  he  owes  by  various  other  means,  sud 
as  borrowing  or  begging ;  whence  it  is  nc 
lawful  for  the  Kazee  to  appoint  a  sale.  It  i 
otherwise  in  the  case  oi  a  husband  who  i 
an  eunuch  or  impotent,  as  in  that  instanc 
separation  is  the  appointed  remedy.  Th 
debtor,  moreover,  is  not  imprisoned  with 
view  to  sale  (as  alleged  by  the  tw*o  disciples) 
but  with  a  view  to  the  payment  of  his  oebti 
and  to  constrain  hun  to  adopt  some  methi« 
for  the  discharge  of  them. — Besides,  if  i 
were  lawful  for  the  Kazee  to  set  up  th 
debtor's  property  to  sale,  he  could  not  law 
fully  have  recourse  to  imprisonment,  sine 
that  would  be  injurious  both  to  the  deblc 
and  the  creditors,  as  being  vexatious  to  th 
former,  and  creating  a  delay  in  the  dischan; 
of  the  hitter's  right,  whence  the  imprisonmei 
would  not  be  sanctioned  by  the  law;- 
whereas  it  is  in  fact  strictly  lawful. 

//'  he  he  possessed  of  money ^  of  the  sam 

denomination  as  his  debt,   the   Jtazee  ma 

\ waive  payment  viith  it ;  or,  {f  tJte  species  l 
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different,  he  may  sell  it  for  thu  purpose,— ;  person's  property ;  for  in  that  case  he  would 
If  the  dtbts  owiny  by  the  debtor  m  question  ,  oe  reBpoasihle,  and  the  owner  of  the  property 
BODsist  of  dims,  and  the  property  possessed  %a  destro};ed  would  come  in  upon  an  equal 
by  the  debtor  also  consist  of  dimiE.tlieEazee  footiii;  with  the  other  creditors,  ob  the  de- 
may  in  this  case  dischar^  the  demands  upoa  struction  of  property  is  a'  Eensible  and  per- 
him  without  his  consent.  This  is  a,  point  in  neptible  cironmatance,  and  therofore  cannot 
which  all  oar  doctora  coincide ;  for  as  the  j  possibly  be  set  aside.  If,  also,  the  debtor 
creditor  ia  here  at  liberty  to  take  hia  rivht  I  icqnire  or  obtain  property  after  iDhibition, 
withoat  the  debtor's  consent,  it  follows  that '  hia  acknowledgment,  aa  above,  takes  effect 
the  Kazee  is  at  liberty  to  assist  him  in  the  j  with  respect  to  such  property ;  because  the 
reeovery  of  it.  If,  on  the  contrary,  tiio  debt  right  of  tne  fermer  creoitors  is  not  connected 
Bonriat  of  dirms,  and  the  property  in  the  .  mth  this  property,  it  not  existing  at  the 
debtor's  handa  be  deenars,  or  Tice  versa,  the    time  of  inhibition. 

Kaxee  is  in  thia  case  empowered  to  sell  snch  |  A  debtor  {being  poor)  gett  a  tuhsiatence  out 
property  for  payment  of  the  debt.  This  is  '  of  Ms  property ;  and  also  hitteivei,  children, 
Kocording  to  Haneefa,  and  proceeds  upon  .  xnd  uterine  kindred, — A  suBSiaTEMCE  must 
ft  fovonrabie  constrnction. — Analogy  would  be  paid  to  the  debtor  out  of  bis  proper^ 
nugest  that  the  Knzeo  is  not  at  liberty  to  (provided  he  he  in  poverty),  and  also  (o  his 
■ell  tho  property  in  this  instance,  in  the  wives,  infant  children,  and  uterine  kindred; 
Mune  manner  as  he  is  not  at  liberty  to  sell ,  because  hia  indispensable  wants  precede  the 
thedebtor'shousehold  goods,  or  other  etfects.  right  of  his  creditors:  and  also  oecause,  aa 
The  reason,  however,  for  a  more  favourable  the  nmntenance  of  his  wife,  &c.,  is  theii 
eoutruction  of  the  lAW,  in  this  particular,  is  right,  it  cannot  be  annulled  by  inhibition, 
that  dirms  and  deenara  aro  both  alike  with  whence  it  ia  that  if  he  were  to  marry,  hie 
regard  to  their  constituting  price  and  ropre-  wife  cornea  in  upon  an  equal  footjngwitb  his 
■enting  property,  as,  on  the  other  hand,  they  ,  other  creditors,  to  the  amount  of  her  proper 
differ  from  each  other  with  re^fwd  to  appear-  j  dawer. 

anoe  :  bence,  because  of  their  similarity  in  '  A  debtor,  on  pleading  poverty,  is  im- 
the  one  shape,  the  Kazee  is  empowered  to  act  priioned.—le  the  debtor  be  not  possessed  of 
irith  respect  to  them  ;  and  because  of  their  any  known  property,  and  tho  creditors  re- 
diMimilarity  in  the  other  shape,  the  oroditor  quire  the  Kazee  to  imprison  him,  he  at  the 
ia  not  at  libertrf  to  take  them  without  the  same  time  declaring  that  "he  has  nothing," 
debtor's  consent.  It  is  otherwise  with  resect  the  Eozee  must  in  this  case  imprison  him  on 
to  goods  and  effects,  since  those  are  abject« '  account  of  such  debts  as  he  may  have  in- 
of  desire  and  use,  both  in  appearance  and  ,  curred  by  contracts,  sneb  as  a  dower,  or  an 
realily,whereasdirmsBuddeenarsaTemerely  obligation  undertaken  by  hia  becoming  bail 
a  means  of  obtaining  such  objects.  for  property.— (Thosecasca hove  beenalready 

Kule  in  telling  off  a  debtor  »  property. — In  discussed  at  large  in  treating  of  the  duties 
discharging  debts,  that  part  of  the  debtor's  of  the  Kazee,  and  therefore  a  repetition  in 
pyoperty  which  conaiata  of  money"  is  first  this  place  ia  unnecessary.) 
disposed  of,  then  his  effects  and  household  General  riilei  with  respect  to  him  whilst  in 
furniture  ;  and  last  of  all  hia  houses  and  prison. — If  the  debtor  who  pleads  poverty, 
lands ;  for  in  this  mode  of  adjustment  a  as  above,  fall  sick  in  prison,  he  is  never- 
regard  is  paid  to  the  ease  aud  convenience  of  thelees  continued  in  durance,  provided  he 
berth  parties.  The  debtor's  clothes,  also,  have  an  attendant  to  wait  upon  him  and  ad- 
must  be  sold,  eicepting  only  one  suit,  which  minister  medicine  to  him  ;— but  if  he  have 
is  sufficient  to  answer  necessity.  Some,  haw-  na  such  attendant,  he  must  in  that  case  be 
ever,  say  that  two  suits  must  he  left  with  the  liberated  from  confinement,  lest  he  perish. 
debtor,  one  suit  being  in  use  whilst  the  other  If  he  be  an  artisan,  he  must  he  preventtid 
is  washing.  from  following  his  trade,  and  must  not  be 

Acknowledgments  hy  a  debtor  are  not  suffered  to  do  any  work,  in  order  that,  from 
binding  on  him  until  his  debts  be  paid. — If  a  ,  distress,  be  may  be  compelled  to  pay  his 
debtor  make  anacknowledgraent  whilst  under  debts  • — This  is  approved.  If  he  be  possessed 
iahibition.tsnchacknawledgmentisnotbind-  of  a  feni.-ile  slave,  under  such  circumstances 
ing  upon  him  until  he  shall  have  satisfied  as  that  he  may  cohabit  with  her,t  he  must 
his  creditors ;  for  as  their  rightwaafirst  con-  not  be  prevented  from  so  doing;  sineocornnl 
nected  with  his  property,  he  ia  therefore  net   conneiion    is    required  to   satisfy  a  _mi 

at  liberty  to  annul  it  by  an  acknowledgment  r — '''-  ■'-  """ "°  "-''—' 

in  behalf  of  any  other  person.    It  would  be 
otherwise  supposing  the  debtor  to  destroy  a 


*  Arab.  Nakd,    which   literally   signifiei  sistent  with  the  ti 

cash,  but  in  this  place  comprehenda  afl  sorts  I  a  debtor  in  other  instances.      It  is   to   be 

of  property  which  come  under  the  denomi-  recollected,   however,    that    tho    debtor    in 

nation  of   Msj,   as  opposed   to  liokht   and  question  is  imprisoned  on  suspicion  of  his 

Matta  [goods  and  effects].  being  possessed  of  property,  which  he  denies. 

t  Proceeding  on  tho  idea  of  the  two  disci-       +  That  ia,  under   ftiic^i.  ta.TCWM.'wa.'i.e*  sa 

pies,  that  "he  may  be  put  oitder  inhibition."  make  her  \a,'wiu\lQ\um.  ^ 
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,(.h"'l  1:  ■:•*  i:*l  •1/ii*?  liiiu-li  in  ihU,  any  «1-V.  or  fr^-m  transacting  business,  or  trivel- 
lit,!-.  i;..i!i  fr.Mi «  I'.irj.'  -ir  <niiiiviu?.  lin?.**  it  i-s  an  arjumrnt  llij^t  the  creditor  i: 

^t  ff'  I'  /«'"  rutv'n,  flu  rtt'tiifor»  tin-  at  lihtrty  at  liberty  to  pursuer  the  debtor  by  accompdsy. 
in  y,.//-'-'  /.////.  I  i'»N  liirt  \n'mz  lib».rated  in?  him  whereTer  he  goes,  but  not  by  tiiiEs 
fr/iii  jji"'!!,*  tl.'  «r.  iitur."*  mu-t  n  't  l>-  ob-  him  in  any  particular  place  ;  for  this  Uvui; 
sti  1- 1> '1  in*  ritur<iii;rtli'.ir(.-laimaak'ainst  him,  be  imprisonment.  If,  also,  the  debtor  tr: 
hut  an  at  li}i.  rty  l'»  iiur-.iii-  hiiii.f  'iht-y  into  his  house  upon  any  business,  the  c-rdi- 
iiiu-l  liiil,  h'»wc\t  r,  pn  vi  nl  him  fr«im  trans-  tur  is  not  at  liberty  to  enter  with  him,  Ijl 
uciiiiiC  't.u-in«  «f  «ir  travi  llin^.  'llion  a'K>n  of.  must  stand  at  the  door  until  he  com«  forth; 
\\\U  i-*  ihiil  tht  i»r'»iih«  t  haa  said,  **  the  pro-  because  men  stand  in  ne«rd  of  sumeprivitt 
pri«  t';r  «»1  ii  rii^lil  ha-1  a  han<l  and  a  tongniCt'*   and  secluded  place. 

imariiii  /.  ^y  t  h«  hind.  lh»-  i)OWt.r  of  pursuinfr,  Audhatt  an  option,  if  he  prefer  continyinj 
aiil  }»y  til'  toiijru* ,  th-  p  iwcr  ff  d*-mandingr  in  prison. — If  a  debtor  be  desiroos  of  &n- 
tlj«.-  ii:.'ht.  Tin-  rr.  diti^rs  an-  also  at  liberty,  tinuinj?  in  pri»<jin,  and  his  creditor  be  ntter 
in  this  ri*.*-,  lo  takr  thf  excess;  of  the  desirous  of  holding  him  in  pursuit,  regard  is 
<[i  ht«>r'A  <  arnihi:-,  and  divide  it  amonff  thom-  paid  to  the  option  of  the  creditor,  as  tbt  \* 
Bclvt ->  in  pi  o|Mrtii)iiti>  th<.  irrespective  claims ;.  the  most  effectual  towards  obtaining  the 
fi'i-  a-.  th«ir  ii;:ht  i^  ciiual  with  npard  to .  desired  end,  since  ho,  it  is  to  be  supposii 
«M>\V'.T,  att>  ntiun  must  he  paid  eqiialljr  to  that '  will  adopt  such  measures  as  mav  distrestbv 
of  e:ir]i.  Th«>  two  disriples  maintain  that  i  debtor,  and  thuscompel  him  to  do  justice.  It 
iiix'ii  th«;  Kaze<d((lari!i;r  the  debtor's  i>ovfcrty  '  however,  the  Kazee  per«-ive  that  the  debt* 


[in.siilv*  nry]  the  euditors  nm>t  be  obstruct*  d   is  subjected  \o  any  particular  iinury  {frto 
(that  i-,  iiiUht  he  j»n- Vented  from  pursuing   the  creditor  in  the^  exercise  of  the  right  uf 


fully  «-Mahlish(  d,  and  this  being  theca^e,  he 
is  (iitithfl  ti»  an  iii(liil;rinc(.-  until  he  may 
arquin-  pif»p«'ily,  and  thereby  become  snf- 
v<  ut.  Arcoidin'f  lu  llaneefa,  on  the  con- 
trary, til*'  Kaz« •*■'.»»  decree  of  poverty  on 
hi  half  <>i  the  drl»tor  is  not  valid;  because 
piopcity  comes  in  the  morning  and  goes  in 
the-  f.  vtuinir.  liesiths,  as  witnesses  possess 
a  knowh  (l^n-  of  jirojMity  only  with  regard 
to  app»  ai  juiec,  «vi<lence  ihrrefore,  although 
it  hi-  proof  i>uin«.iint  to  nlease  the  debtor 
fmin  priaon,  is  yrt  in»t  proof  huflicient  to 
annul  th<'  rij,'lit  of  tin-  creditors,  that  is, 
thi.ir  lith'  to  pursiie  the  debtor.  With  re- 
>\)ri{  to  tli<'  rxeeption  stated  in  relating  the 
opinion  of  \\w  two  disciples,  that  **  the 
cridiiors  must  not  he  ol)structed  unless  they 
adduce  evidence  to  prove  the  debtor's  being 
po>vi  ssefl  of  property,"  it  is  an  argument 
that  evidence  of  wealth  ha-^  a  preference 
over  evidence  of  ])overty  ;  hecausc  the  for- 
mer tends  to  prove  new  matter,  since  the 
])os>evsion  or  ac(juisition  of  wealth  is  super- 
venient, when  as  indigene*;  is  original.  With 
r(  spe<.'t,  on  the  other  hand,  to  what  has  been 
said,  in  bpeaking  of  the  right  of  pursuing, 
&c.,  that  creditors  **  must  not  prevent  the 


(irhtor.—lY  the  debtor  be  a  woman,  and  the 
cn^iitor  a  man,  the  creditor  must  not  he  suf- 
fered to  pursue  her,  since  if  this  wert  ad- 
mitted, it  would  induce  the  retirement  of  a 
man  with  a  strange  woman.  The  cridii':. 
however,  is  at  liberty  to  depute  a  conlid.Mit:i! 
female  to  attend  the  debtor  in  the  eiercis-: ii 
his  right. 

Case  of  a  purchased  article  being  ,0j  d' 
debtor  »  hands  upon  h  is  fail ttre. — If  a  debt  i 
become  poor,*  having  at  the  same  iiniv  in 
his  hands  effects  purchased  from  a  particuli: 
person,  this  i)erson,  in  recovering  tie  prii-. 
*)f  such  effects,  is  ujwn  an  e<}ual  footing  wit  I; 
the  other  creditors.  Shafei  maintains  thai 
in  this  case  it  is  the  duty  of  the  Kazee  tt 
lay  an  inhibition  upon  the  purchaser,  yr^y 
vided  the  seller  require  him  so  to  do ;  anc 
then  that  the  seller  has  it  at  his  option  :•: 
dissolve  the  sale ;  for  the  purchaser  hi 
become  incapable  of  paying  the  price ;  aav 
this  occasions  a  right  of  dissolution,  in  th< 
same  manner  as  the  inability  of  the  stllti 
to  deliver  the  article  sold.  The  groimd  o: 
this  is  that  sale  is  a  contract  of  exchaD«x- 
which  requires  perfect  equality;— in  thi 
same  manner  as  a  contract  of  Sillim:  ii 
othir  words,  if  the  i>er8on  who  receives  tht 
advance,  in  a  contract  of  Sillim,  be  incapabl 


personal  attendance  upon  or  watch  over  him. 
Ihis  is  a  customary  mode  of  proceeding,  with 
resj)ect  lo  debtors,  among  all  Mussulmans, 
and  is  termed,  in  Persia  and  Hindostan, 
Nazr-band,  which  may  be  rendered  holding 
in  sight. 

X  Meaning  any  ])alaucc  which  may  remain 
after  the  maintenance  of  Uvc  debtor  and  h\a  i     •  Tlds,  in  effect,  signifies    the  same  a 
family,  \l«5^Mi%^w\wiwtI{^\l%\i^\JKt\u^tK 


until  the  other  may  procure  the  article,  o 
to  dissolve  the  contract  and  take  had 
what  he  had  advanced ;  and  so  likewise  ii 
the  present  instance.  The  argpument  of  on 
doctors  is  that  poverty  occasions  an  inabilit; 
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aake  a  specific  delivery.*  In  the  case '  carpet  of  another ;  because  by  the  use  of 
uestion,  nowever,  the  purchaser  is  not  the  slave  of  another,  and  by  loading  the 
er  any  obligation  to   make  a   specific  quadruped  of  another,  the  possession  of  the 


irery,  but  merely  to  make  a  delivery  of 
nrice  [of  the  article  purchased],  which 
aebt  upon  him.  Hence  the  seller  is  not 
>wed  with  a  right  of  dissolution  in  con- 
ence  of  the  nurchaser's  inability  to 
e  such  specific  aelivery. 
EJECTION. — If  debt  in  general  be  obliga- 
upon  the  purchaser,  and  not  a  particmar 
tance,  it  would  follow  that  the  purchaser 
t  discharged  of  the  demand  by  nis  ^ving 
?y,  and  the  seller  taking  possession  of 
nee  substance  is  different  from  debt. 
:ply. — By  the  seller  taking  possession 
le  particular  money,  a  substitution  is 
ilisned  between  this  substance  and  the 
owing  by  the  purchaser  ;  and  as  this  is 
)riginal  object  in  paying  debts,  regard 

therefore  De  had  to  it,  unless  that  be 
ssible,  which  however  is  not  the  case  in 
jxample  here  considered.— It  is  other- 
in  a  contract  of  SilHrn ;  for  there  no 
d  can  be  paid  to  substitution,  as  it 
3t  there   be  admitted ;— whence  it   is 

in  contracts  of  Sillim,  the  substance, 
irticular  sum  taken  possession  of,  is 
nted  to  be,  in  effect,  the  thing  for 
1  the  advance  is  made,  and  whicn  re- 
3  a  debt  upon  the  person  who  receives 
sum. 
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has  been  omitted  for  the  same  reason 
as  Book  v.] 


BOOK   XXXVII. 

OF    GHAZB,    OR   USURPATION. 

inition  of  the  term.  —  Ghazb,  in  its 
sense,  means  the  forcibly  taking  a 
from  another.  In  the  language  of  the 
t  signifies  the  taking  of  the  propertv 
)ther,  which  is  valuable  and  sacreo, 
it  the  consent  of  the  proprietor,  in 
,  manner  as  to  destroy  the  proprietor's 
sion  of  it. 

J  by  which  usurpation  is  established,— 
rcE  it  is  that  usurpation  is  established 
cting  service  from  the  slave  of  another, 
putting  a  burden  upon  the  quadruped 
)ther ;   but  not  by  sitting  upon  the 

rab.  Ain,  meaning  (in  this  place)  the 
idar  sum  of  money  owing  to  the  seller, 
roper  here  to  observe  that  the  Arabian 
rs  make  an  essential  distinction  be- 
debt  and  substance,  the  former  being 
erud  as  merely  ideal,  until  it  be  rea- 


proprietor  is  destroyed ;  whereas  by  sitting 
upon  the  carpet  of  another  the  possession  of 
the  proprietor  is  not  destroyed. 

A  wilful  tisurper  is  an  offender. — It  is  to 
be  observed  that  if  any  person  knowingly 
and  wilfully  usurp  the  property  of  another, 
he  is  held  in  law  to  be  an  offender,  and  be- 
comes responsible  for  a  compensation.  If, 
on  the  contrary,  he  should  not  have  made 
the  usurpation  knowingly  and  wilfully  fas 
where  a  person  destroys  property  on  tne 
supposition  of  its  belonging  to  himself,  and 
it  afterwards  proves  the  right  of  another), 
he  is  in  that  case  also  liable  for  a  compen- 
sation, because  a  compensation  is  the  nght 
of  man ;  but  he  is  not  an  offender,  as  nis 
erroneous  offence  is  cancelled. 

The  usurper  of  an  article  of  the  class  of 
similars  t«  responsible  for  a  simihr,  if  it  be 
destroyed  in  his  possession.  —  If  a  person 
usurp  any  thing  of  the  class  of  similars, 
such  as  articles  estimable  by  weight,  or  by 
measurement  of  capacity,  and  of  which  the 
particulars  are  nearly  equal,  and  it  be  after- 
wards destroyed  in  nis  possession,  he  is  in 
that  case  responsible  to  the  proprietor  for  a 
similar ;  because  God  has  so  ordained  in  the 
Koran  ;  and  also,  because  the  giving  of  a 
similar  in  return  is  the  justest  method,  since 
a  regard  is  thereby  shown  both  to  the  genus 
and   the   substance,  and  consequently  the 
injury  to  the  proprietor  is  thereby  removed 
in  the  most  eligible  manner.     If,  however, 
the  usurper  be  not  able  to  give  a  similar, 
because  of  no  similar  being  to  be  found,  he 
in  that  case  becomes  resx)onsible  for  the  value 
which  the  article  bears  at  the  time  of  the 
suit  or  contention.     This  is  according  to 
Haneefa.    Aboo  Yoosaf  maintains  that  he 
becomes  responsible  for  the  value  the  thing 
bore  upon  the  day  of  usurpation.  Mohammed, 
on  the  other  hand,  has  said  that  he  becomes 
responsible  for  the  value  it  bore  upon  the 
day  when  the  similar  was  not  to  be  found  or 
procured.    The  reasoning  of  Aboo  Yoosaf  is, 
that  whenever  a  similar  became  unattain- 
able, the  thing  then  became  the  same  as  if 
it  was  not  of  the  class  of  similars.    Hence 
it  is  necessary  to  have  regard  to  the  value 
on  the  day  of  usurpation;  because  usurpa- 
tion being  the  cause  which  induces  respon- 
sibility, it  follows  that  the  value  on  the  day 
of  the  establishment  of  the  cause  ought  to 
be  regarded.    The  reasoning  of  Mohammed 
is,  that  the  usurper  is  responsible  for  a  simi- 
lar ;  and  that,  as  this  responsibility  is  after- 
wards referred  to  the  value,  for  no  other 
reason  than  that  a  similar  is  not  to  be  found, 
it  follows  that  regard  is  to  be  had  to  the 
value  the  article  bore  on  that  day.*     The 


•  Arab.  Yawm-al-Inkatta. — Literally,  the 
da^r  of  termination ;  meaning,  the  day  on 
which  the  power  of  ret\xTi!LVCL^  «^  ^qv!K!^^\»».- 
tion  by  a  B\m\Vai  \.QTm\\i"oXfc<\.. 
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rcisoninc:  f«f  TTanfcfa  is,  that  the  rcRpon- 
hibilitv  is  11- it  rclirrid  to  the  value  immc- 
iliatcly  upon  tho  extinction  of  a  similar, 
tinop  tli«^  ])roprictor  may,  if  he  Dleasc,  delay 
until  a  similar  shall  be  found:  out  that  the 
n•^■l>«»n'*il>ility  is  ref<rred  to  the*  value  merely 
on  aooount  of  the  decree  of  the  Kazee ;  and 
that  tli<T«  lore  the  value  on  the  day  of  con- 
tention (which  is  the  day  of  the  decree  of 
the  Kazro)  oujfht  to  be  regarded.  It  is  other- 
wise witli  ri.'si>ect  to  a  thing  which  is  not  of 
tlie  class  of  similars ;  because  in  such  case 
tho  value  is  demanded  from  the  usurper  in 
virtue  of  the  original  cause,  namely,  the 
usurimtion ;  and  therefore  the  value  it  bore 
on  the  day  of  usurpation  is  to  be  regarded. 

If  the  article  ht  of'  the  class  of  non-«tW- 
lars,  hv  is  I'cspttusiole  for  the  value. — If  a 
person  usurp  any  article  of  the  class  of  non- 
similars  (nui'h  as  where  the  particulars  ore 
diti'erent,  like  household  goods),  he  is  in  that 
case  responsible  for  the  value  the  article  bore 
on  the  day  of  usurpation  ;  for  as  it  is  here 
imi>ossil)lL''to  prestrvu  the  right  of  the  pro- 
]>rit.tor  with  respect  to  quality,  it  is  there- 
lore  nocrssary  to  preserve  that  right  with 
respvct  to  ^ubstanee  only,  in  order  that  the 
injury  to  him  may  be  done  away  in  the 
utmost  possi"ble  degree.  (It  is  to  be  observed, 
that  if  a  person  usurp  wheat  in  which  there 
is  a  mixture  of  barley,  he  becomes  then  re- 
sponsible for  the  value,  as  that  is  of  the  class 
of  non-similars.) 

The  actual  article  usurped  must  be  restored 
to  the  proprietor,  if  it  he  extant, — It  is  in- 
cumbent upon  an  usurper  to  restore  the 
identical  article  usur])ed  to  the  proprietor  of 
it,  ])rovided  it  be  extant  in  his  possession ; 
because  the  prophet  has  said,  **  It  is  incum- 
bent upon  a  person  wlio  takes  a  thing  from 
anothor  to  restore  it  to  him ;  **  and  also,  "  It 
is  not  lawful  for  a  person  to  take  the  goods 
of  his  brother  in  any  manner*'  (that  is, 
neither  in  a  familiar  easy  way,  nor  by  vio- 
lence and  contention) ;  **and  therefore,  if  a 
person  do  take  any  thing,  he  must  restore  it 
to  its  owner;'* — and  also,  because  the  pro- 
prietor's st'isin  or  possession  of  his  property 
being  his  own  right,  which  the  usurper  has 
destroyed,  it  is  therefore  incumbent  on  the 
usuriKT  to  restore  the  right  to  its  owner, — 
that  is  to  say,  to  give  back  the  actual  thing 
taken.  This,  moreover,  is  what  is  originally 
incumbent,  agreeable  to  the  opinion  of  most 
of  tho  learned  ;  and  the  giving  of  the  value 
to  tho  proprietor  is  merely  a  cause  of  release 
from  strite,  inasmuch  as  it  is  defective; 
whereas  the  perfection  lies  in  the  restoration 
of  the  actual  thing.  Some  of  the  learned, 
however,  have  said  that  the  original  obliga- 
tion is  that  of  giving  the  value;  and  that 
Ihe  restitution  of  the  actual  article  is  merely 
a  cause  of  release.  _  A  result  of  this  dis- 
agreement appears  in  the  different  deduo- 
t  ions  arising  from  it ;  as  where,  for  instance, 
the  proprietor  exempts  the  usurper  from  the 
value,  at  a  time  when  the  actual  thing  is  ex- 
tant in  his  ])osseBsion ;  in  which  case,  accord- 
ing to  tho  latter  opinion  (a\>oye  menUoix*^, 


of  some  of  the  learned),  the  exemption  v 
valid  ;  whence  if  the  article  be  destroyed  in 
the  iKMsession  of  the  usurper  sabsequent  tc 
the  exemption,  he  does  not  (aocoraing  u 
their  tenets)  become  responsible  for  a  com- 
pensation ;  whereas,  in  the  opinion  of  most 
of  the  learned,  he  becomes  responsible. 

In  the  place  where  it  teas  ueurped.^h  ii 
to  be  observed  that,  aocordinf?  to  the  opinioD 
of  most  of  the  learned,  it  is  incumbent  upoo 
the  usurper  to  restore  the  thini?  to  the  dto- 
prietor  in  the  place  where  he  had  usurped  it, 
oecaose  the  value  of  things  varies  in  de- 
ferent places. 

Ana  failing  of  this,  the  usurper  tntut  ht 
imprisoned  until  he  make  BatUfactkn,'~]i 
the  usurper  plead  that  he  has  W  tb 
article,  the  magistrate  must  cause  hun  to  be 
imprisoned  for  a  length  of  time  snffidentto 
ascertain  whether  or  not  he  has  the  tldng  ia 
his  possession,  and  must  then  enjoin  bim  to 
give  the  value  of  it.  The  reason  of  this  is, 
because  the  original  obligation  is  the  restora- 
tion of  the  actual  thing,  and  the  circam- 
stance  of  the  loss  of  it  being  merely  an 
accident,  is  not  credited,  as  it  is  contradicts 
by  appearances ;  in  the  same  manner  aa 
where  a  person  who  owes  the  price  of  goods 
pleads  poverty,  in  which  case  he  most  U 
coniinea  until  the  truth  of  his  plea  be  ase^- 
tained.  —  Whenever,  therefore,  it  beooma 
known  that  the  article  usurped  has  reallj 
been  lost  in  tho  possession  of  the  usurper, 
the  obligation  to  restore  the  actual  thinr  is 
annullea,  and  a  compensation  (that  is,  the 
value  of  the  thing)  becomes  obligatory. 

Usurpation  {so  as  to  occasion  responsioilitff] 
cannot  take  place  hut  in  moveable  property  — 
It  is  further  to  be  observed,  that  usurpation 
(so  as  to  occasion  responsibility)  takes  pLic« 
only  with  respect  to  moveables,  Buch  as  i 
garment,  or  the  like ;  for  the  destraetion  o) 
the  proprietor's  possession  cannot  otherwise 
be  eiFected  than  oy  removal.  If,  therefore, 
a  person  should  usurp  land,  and  the  lanii 
be  destroyed  in  his  possession  (that  is,  h 
rendered  useless  by  an  inundation,  or  th 
like),  the  usurper  is  not  responsible  for  it 
Tliis  is  the  opmion  of  Haneefa  and  Abw 
Yoosaf.  Mohammed  aUeges  that  the  usurpc-] 
is  responsible  for  the  land ;  and  this  is  tht 
first  opinion  of  Aboo  Yoosaf,  which  has  like 
wise  been  adopted  by  Shafci.  The  arira- 
ments  in  favour  of  the  latter  opinion  are 
that  the  possession  of  the  usurper  is  estab- 
lished with  respect  to  the  land  usurped 
which  occasions  a  destruction  of  the  pnv 
prietor's  possession,  since  it  is  impossil'li 
that  one  thing  can  be  in  the  possession  o 
two  people  at  one  and  the  same  time. - 
Usurpation,  therefore,  which  means  tlii 
annihilation  of  the  proprietor's  possession 
and  the  establishment  of  tlie  usurper's 
exists  in  the  case  of  land :  hence  land  is  ii 
this  respect  the  same  as  moveable  propertv 
and  therefore  the  usurper  of  it  is  responsibli 
for  it;  in  the^  same  manner  as  a  denying 
trustee ;  that  is,  if  a  person  deposit  land  ii 
V  \}iCL^  \:iaxL<i\&  ^t  ^syc^ther^  and  that  other  after- 
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I  ho  I  tlie  prodaee  of  the  land  tbe  amount  of  Itu 

_._ also  slock,  that  ia  to  sav,  the  quantity  of  tbe 

in  the  case  in  aueatioa.     The  arguments  of  I  mbA  sown,  and  also  tne  amount  he  may  have 
Haneefa  and  Aooo  Yoosaf  are,  that  uBorpa^  :  ;>^Lid  for  the  damage  ;    and  if  any  aurpli 


tion  is  the  ettablinhmcnt  of  the  unurper't. 
poweasion  bj  a  deetruction  of  that  of  the 
proprietor,  in  such  a  manner  that  the 


'should  then  remain,  ho  must  heatow  it  in 
I'liarity. — The  compiler  of  the  Hedaya  re- 
marks that  thia  is  according  to  Haneefa  and 


of  trie  establishment  of  tbo  poaaession,  and  I  Mohammed  ;  but  that  Aboo  Yooaaf  haa  asid 


of  the  destruction  of  it,  is  tbe  action  of  the 
lunrper  with  respect  to  the  tbinfr  uaurped, 
Bucb  as  the  removal  of  it  from  one  place  to 
another.  Now  thia  is  impracticable  with 
respect  to  land  or  bouses,  because  the  pro- 

Erietor's  possession  of  these  cannot  otherwise 
e  destroyed  than  by  driving  bim  from  them. 
But  the  drivinf;  away  of  the  proprietor  from 
hia  house  (for  instance)  ia  not  an  action  of  the 
usurper  witb  respect  to  the  thing,  but  with 
reappct  to  tbo  person  of  the  proprietor,  and 
therefore  amoiuits  to  the  some  as  if  ho  were 
to  remove  the  proprietor  from  his  cattle.  In 
the  usurpation  of  moveables,  on  the  con- 
tnuT,  the  removal  is  the  action  of  the 
usurper  operating  with  respect  to  the  article ; 
and  this  is  usurpation.     With  respect  to  the 


__    _   3  who  denies  the   deposit 

(adduced  b^  Mohammed  as  being  analogoni 
to  the  cose  in  question),  it  is  not  admitted  ti: 
be  auch  i  but  allowing  that  it  were,  it  it 
answered  that  the  oecesaity  for  a  compenaa- 
tion  in  that  instance  arises  from  the  want  of 
care  which  is  manifested  by  the  denial  of 
the  trnstee. 

The  uturper  of  a  house  it  responsible  for 
Ihe  farniliire.—Av  usurper  is  responsible, 
according  to  all  our  doctors,  for  whaterer 
he  breaks  of  a  house,  either  by  bia  residence 
in  it,  or  by  his  pulling  it  down,  because  that 
is  a  wilful  destruction,  and  compensation 
Cor  fixed  property  is  incurred  by  wilful 
destruction,^ as  where,  for  instance,  a  person 
removea  the  manure  or  water  from  land,  that 
being  an  net  with  respect  to  the  subatonce 
of  the  land. 

/*(((  if  he  sell  the  house,  anil  the  pro- 
prietor nave  no  witnetset,  he  is  not  reepon- 
title. — If  a  person  usurp  a  house,  scU  it, 
and  deliver  it  to  the  purchaser,  and  after- 
wards acknowledge  the  usurpation,  and  the 
purchaser  deny  it ;  and  there  be  no  wit- 
ncHses  on  tbo  part  of  the  proprietor  to  prove 
it,  in  this  caso  there  is  a  diaagiccment  be- 
tween Haneefa  and  Aboo  Yoosaf  on  one 
Bide,  and  Mohammed  on  the  other;  for,  ac-  i 
cording  to  the  two  disciples,  the  seller  of 
the  house  is  not  responsible  on  account  of 
the  sale  and  delivcrj;  of  it  to  the  purehaser 
(contrary  to  the  opinion  of  Mohammed) ; 
because  sale  and  delivery  to  the  purchaser  is 
merely  an  usurpation  on  the  part  of  the  I 
seller ;  and  iL'iurpation  of  movcnhlc  property 

Siccording  to  the  two  disciples)  does  not  in- 
uce  compensation . 

A  usurper  of  land  la  responsible  for  any 
damage  occasioned  bu  the  cultitation  of  tl. — 
Iv  usurped  land  be  damaged  by  the  cultiva- 
tion of  it,  the  usuri  "'  '"  '"" 
the  damage,  ainoe  1 
tbe  bnd.— He  must 


lat  it  is  not  neceaaary  to  beatow  the  surptna 
111  charity.  Their  argnmenta  shall  be  re- 
litcd  at  large  hereafter. 

The  usurper  of  it  moveable  is  responsible 
f;r  the  rahie  in  ease  of  its  de%tructioR. — 
^^'H£I(  an  article  of  nanrped  moveable  pro- 
perty is  destroyed  in  the  possession  of  tbe 
iiiurper,  whether  by  his  act,  or  by  the  act  of 
another,  in  either  case  ho  is  rcsponaiblo  for 
value  of  it: — according  to  those   who 


lerefore  established ; — and  also  according 
to  those  who  hold  that  the  restitution  of  the 
uctual  thing  is  originally  due,  and  that  the 
lairing  of  tiie  value  is  merely  subordinate 
Tlisretoi  hecanac  tbe  fulfilment  of  what  is 
originally  duo  being  impracticable,  in  con- 
sri^uence  of  tbe  destruction  of  the  actual 
tlnng,  the  value  of  it  is  therefore  due. 

If  he  himself  render  it  defective  he  is 
riiponsible  for  such  defect. — If  an  usurper 
should,  with  his  own  hands,  render  defective 
the  thing  he  had  uaurped,  he  is  in  that  case 
responsible  for  such  deficiency ;  for  aa,  in 
coQsequence  of  the  usurpation,  he  is  reapon- 
?i!)le  lor  the  thing  usurped,  in  all  its  parti, 
it  follows  that  whenever  the  restitution  of 
nnv  part  of  it  becomes  impracticable,  the 
Vjilue  of  that  part  is  due  from  him. 

But  not  for  any  depreciation  it  mag  havt 
i^'i'tained  tri  his  hands. — It  is  otherwise  with 
lespeot  to  a  diminution  of  tbe  value  by 
(It'pTCciation  1  since  for  that  the  usurper  is 
n<it  Tcaponsiblc,  provided  he  restore  the 
tiling  in  the  place  of  usurpation  ;  because  a 
iliiainution  of  the  price  arises  from  tiie 
diminution  of  desire  on  the  part  of  the  pur- 
Iiiiser,  and  not  from  the  ruin  or  dcatniclion 
\i  any  of  the  ports  of  tho  thing. — It  is  also 
itlierwise  with  respect  to  things  sold  which 
ji?i:ome  dcf.'Otive  in  the  possession  of  the 
tlier  prior  to  his  delivery  of  tbcm ;  for  he 
4  not  in  that  case  under  a  necessity  of 
.iTopensation  to  tbe  purchaser ;  becauae  re- 
["insibility  for  tbe  article  of  sale  is  a  rc- 
ii.inaibility  involved  in  the  contract  ;  and 
Iirj  subject  of  the  contract  is  the  actual 
Tiires,  and  not  the  qualities  of  them.  With 
( -pect  to  usurpation,  on  the  contrary,  that 
-<  in  act,  and  qualitiea  are  liable  to  be  eom- 
n-nsated  for  by  an  act,  but  not  by  a  contract, 
I'l  baa  been  already  demonstrated.  The  author 
>r  tbeHedaya  has  said  that  this  case  alludes 

^_^ .  ii  usurped  articles  which  are  not  of  an  in- 

..  must  compensate  for  I  rjr.'Oiing  nature )  but  that  with  respect  to 
t  has  destroyed  pEut  of  I  things  of  an  increasing  nature,  a  compenaa- 
moreover,  acdnct  from  '  tion  for  the  d&m&%QTDL'MA'&n\.'\M^j£i«^^OTL% 
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with  tho  a«Hual  rtstitution,  aa  that  would ' 
m.M-'S«,arily  induct?  u-iiiry. 

77*/'  tisiirpcr  nf  a  slart\  hirhuj  him  out  to 
sirrin\   is   rvf^pmisihli-  for  nny  damage  he 
mat/  sHsfaia,  and  masf  tustoic  the  icages  in 
rharitf/.—lv  a  ptrsoii  usurp  a  slave,  and 
liiro  liini  out  to  work,  and  rtri'ive  his  wages, 
and  tlie  slavf   be   thereby  afleeted   in  his 
value,  in  that  case  (upon  the  principle  laid 
down  in  the  prectdinjf  example)  the  usurper 
niu^t  compensate  lor  th«-  damage,  and  must 
i)estow  the  whoL*  of  tho  way-es  in  charity. 
The  oompiler  of  thir  Hodaya  remarks  that 
this  is  according  to  llanecfa  and  Mohammed; 
i)ut  tliat  aecordinff  to  Abi>o  Yoosaf  there  is 
no  niiTS>ity  for  his  bestowing  the  wages  in 
charity  :    an(l   that  the  same  disagreement 
Kui>'»i'<ts  with  r«-spect  to  the  case  of  a  borrower 
hirinir    «»ut    tho    subject    Iwrrowed.      The 
r«»ar»uninir  of  A  boo  Vtxisaf  is,  that  the  profit 
in  question  has  been  ai.'quir«'<l  by  the  usurper 
upon  his  rcsponsil»ility  with  respect  to  the 
stibji'ct,  and  upon  his  own  propi^rty :    the 
forFiier  of  which,  namely  responsibility,  is 
evidrnt ;  and  so  likewise  his  right  of  pro- 
perty :  bii-ause  whateviT  is  a  subject  oi  re- 
sponsibility becomes    the    pro])ert3r'  of   the 
nsuriMT,  in  conscquenee  of  his  making  com- 
])ensution,  by  the  way  of  transition.     The 
reasoning  of  Hantefa  and   Mohammed   is, 
that  the  profit  in  quest icm  has  been  acquired 
by  a  cause  in  which  baseness  exists,  namely, 
by  an  exertion  over  the  property  of  another ; 
and  that  such  profit  ought  to  be  bestowed  in 
charity ;    because    the    cause  (that  is,  the 
exertion  over  the  property  of  another)  is  the 
trunk,  and  tlu^  profit  so  acquired  is  a  branch 
from  it ;  and  the  (qualities  of  the  trunk,  or 
original,   couimunicato    with    the    branches 
springing  from  it ;  wlience  a  baseness  exists 
in  the  i)rnfit  also,  as  well  as  in  the  original. 
With  regard  to  what  Aboo  Yoosaf  alleges, 
that  "  whatever  is  a  subject  of  responsibility 
becomes    the   ])ropertv  <)f   the  usurfjer,   in 
consequence  of  his  makinir  compensation,  by 
the  way  of  transition,"  it  is  answered  that  a 
right  of  property  established  merely  by  the 
jvay  of  transition  is  a  defective  right  of  pro- 
perty  and  tlierefore  baseness  is  not  removed 
by  it. 

But  if  the  slave  be  destroyed^  the  wages 
may  be  given  in  part  of  the  compensation, — 
If,  however,  the  slave  be  destroyed  in  the 

f possession  of  the  usurper,  so  us  to  make  him 
iable  for  liis  complete  value,  he  may  in  that 
c;ise  give  the  wages  i:i  payment  of  the  com- 
l)onsati(m,  because  the  baseness  which  exists 
with  regard  to  such  wages  is  only  on  account 
of  the  right  of  the  proprietor  (whence,  if 
Ihey  were  paid  to  the  proi)rietor,  it  would 
bi»  lawiul  for  him  to  receive  and  convert 
tliem  to  Ilia  o^^^l  use):  they  may  therefore 
be  paid  to  him  ;  and,  in  consequence  of  such 
payment,  the  baseness  which  would  other- 
wise attach  to  them  is  removed.  It  is 
different  where  the  usurper  sells  the  slave, 
who  is  afterwards  destroyed  in  the  posses- 
sion of  the  purchaser,  and  is  then  proven 
to  he  the  risht  of  another,  for  'whkh  the 


purchaser  pays  a  compensatioiL,  becaiue  in 
such  case  it  is  not  lawful  for  the  usurper  to 
give  the  wages  to  the  purchaser  in  payment 
of  the  price,  since  the  baseness  which  exii^ti 
in  the  wages  is  not  on  account  of  the  rieh; 
of  the  purchaser.  Still,  however,  if  the 
usurper,  in  this  case,  be  not  possessed  of 
any  other  property  than  the  wages,  he  may 
then  lawfully  give  that  to  the  purchaser  in 
return  for  the  price  which  he  had  taken 
from  him,  because  under  these  circumstancei 
the  usurper  stands  in  need  of  it,  and  he  is 
therefore  permitted  to  apply  it  to  the  answer 
ing  of  his  necessities.  It,  however,  he  shoald 
afterwards  acquire  other  property,  he  oms: 
bestow  from  it  in  charity  an  amount  equal  t9 
the  wages,  provided  he  was  rich  at  the  time 
he  made  use  of  the  price  he  received  fron 
the  purchaser ;  but  if,  on  the  contrary,  ke 
was  at  that  time  poor,  tie  is  not  required  to 
bestow  any  thing  in  charity. 

All  monied  profits  acquired  by  mean*  0/ 
usurped  money  must  be  bestowed  in  charity. 
— If  a  person  usurp  one  thousand  dinn*, 
and  with  those  thousand  purchase  a  fenoale 
slave,  whom  he  afterwards   sells   for  tim 
thousand,  and  then  with  these  two  thousand 
purchase  another    female  slave,  whom  he 
again  sells  for  three  thousand,  in  that  case  the 
usurper  must  bestow  in  charity  the  whole  of 
the  prt)fit,  namely,  two  thousand  (Urms.  This 
is  according  to  ilancefa  and  Mohammed: 
and  the  principle  of  it  is,  that  whenever 
either  an  usurper  or  a  trustee  perform  any 
act  with  respect  to  the  thing  usurped,  or  the 
deposit,  and   thereby  acquire  profit,  such 
profit  1  according  to  Haneefa  and  Mohammrd] 
IS  not  lawful  and  sanctified  to  them;  in 
opposition  to  the  opinion  of  Aboo  Yoosaf. 
The  opinion  of  Haneefa  and  ^lohammed,  in 
this  particular,  with  regard  to  a  deposit,  \s 
evident,  since  the  property  of  it  is  not  re- 
ferred to  a  period  antecedent  to  the  act  of 
the  trustee ;  for,  as  the  property  cannot  be 
proven  from  responsibility  at  that  time,  it 
follows  that  the  act  of  the  trustee  was  not 
exerted  upon  his  own  property.     It  is  to  be 
observed,  however,  that  what  is  here  men- 
tioned of  the  opinion  of  Haneefa  and  Mo- 
hammed being  evident  with   regard   to  a 
deposit,  alludes  to  such  deposits  only  as  e^m- 
sist  of  goods,  and  not  of  money  ;  for  if  the 
deposit  consist  of  money,  and  the  trustt^-, 
at  the  time  of  purchasing  the  female  slave, 
say  •*  1  purchase   her  with    this  money " 
(l)ointing  to  the  Identical  money  in  deposit), 
and  he  accordingly  discharge  tho  price  with 
that  very  money,  in  that  case  the  profit  must 
be  bestowed  in  charity ;  whereas  if.  on  the 
contrary,  at  the  time  of  making  the  bargain, 
he  point  to  the  money  in  deposit,  and  pay 
the  price  with  other  money, — or  point  to 
other  money,  and  pay  the  price   with  the 
deposited  money.— or,  if  he  should  not  point 
to  any  money,  out  express  himself  in  an 
absolute  manner,  saying  **  I  purchase  this 
slave  for  one  thousand  dirms "    (not  **  for 
these   thousand  dirms"),  and  he  pay  the 
^\in.cQ  with  the  thousand  dirms  in  deposit, — 
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in  all  these  cases  the  profit  acquired  is  free 
and  lawful  to  the  trustee.  Sucn  also  is  the 
opinion  of  Koorokhee ;  and  the  reason  of  it 
is,  that  by  pointing  to  specific  dirms  at  the 
time  of  purcnasinjf,  the  dirms  are  not  thereby 
rendered  fixed  and  specific,  but  that,  on  the 
contrary,  it  is  lawful  for  the  purchaser  to 
give  other  dirms  than  those  referred  to ; 
and  that,  therefore,  in  such  case,  the  profit 
acquired  is  not  base ;   exceptinf?  when,  in 

Surchasing  the  said  slave  with  the  thousand 
irms  in  deposit,  he  points  to  these  very 
dirms,  and  pays  the  price  with  the  same. — 
The  Uancefite  doctors,  on  the  contrary,  allege 
that  the  profit  is  not  lawful  to  the  trustee, 
neither  before  the  giving  of  compensation, 
nor  after  it :  and  this  is  approved ;  because 
this  law  has  been  recited  in  an  absolute 
manner,  both  in  the  Jama  Sacrheer  and  the 
Jama  Kabeer,  in  treating  of  Mozaribat. 

But  not  profits  of  any  different  descrip- 
tion,— If  a  person  purchase  with  one  thou- 
sand usurped  dirms  a  female  slave  worth 
two  thousand,  and  make  a  gift  of  her  to  any 
person  ;  or  purchase  wheat  with  the  said 
thousand,  and  eat  the  same  ;  he  is  not,  under 
such  circumstinces,  required  to  bestow  any 
thing  in  charity.  This  is  a  case  in  which 
all  are  agreed ;  and  the  principal  of  it  is 
that  although  the  female  slave  be  worth  two 
thousand  dirms,  yet  she  is  not  of  the  species 
of  dirms,  so  as  to  occasion  usury ;  for 
nsury  does  not  take  place  excepting  when 
the  profit  is  of  the  same  description  as  the 
principal. 

Section, 

Of  usurped  Articles  altered  hy  Acts  of  the 

Usurper, 

An  alteration  icr ought  upon  the  article 
usurped  vests  the  property  of  it  in  the 
usurper ;  u?ho  remains  responsible  to  the 
original  owner  for  the  value  of  it ;  and  cannot 
lawfully  derive  any  advantage  from  it,  until 
suc^i  compensation  be  ;><?irf.— Whenevee  an 
article  usurped  is  altered  in  consequence  of 
an  act  of  the  usurper,  in  such  a  nianner  that 
it  loses  both  its  name  and  its  original  pur- 
pose, it  is  then  separated  from  the  right  of 
the  proprietor,  ana  becomes  the  property  of 
tlie  usurper,  and  the  usiirpcr  becomes  re- 
sponsible for  it ;  but  he  is  not  entitled  to 
derive  any  advantage  from  it  until  he  pay 
the  compensation.  An  example  of  this 
occurs  wnere  a  person  usurps  a  goat,  kills  it, 
and  afterwards  roasts  or  boils  it;  or  usurps 
wheat,  and  afterwards  grinds  it  into  flour ; — 
or  usurps  iron,  and  makes  a  sword  from  it  ;— 
or  usurps  clay,  and  makes  a  vessel  from  it 
What  18  here  advanced  is  according  to  our 
doctors.  Shafri  maintains  that^  after  the 
alteration  in  the  article,  the  right  of  the 
proprietor  to  it  is  not  extinguished,  but  he 
IS  entitled  to  take  from  the  usurper  the  flour 
of  his  wheat.  There  is  also  a  report  from 
Aboo  Yoosaf  to  the  same  effect.  He,  how- 
ever, maintains  that  in  case  the  proprietor 
choose  to  take  the  flour  of  the  wheat,  he 
is  not  entitled  to  a  compensation  for  the 


damage,  as  that  would  induce  nsury ; 
whereas  Shafei  holds  that  he  is  entitled  to 
a  compensation  from  the  usurper  for  the 
damage.  It  is  also  related,  as  an  opinion  of 
Aboo  Yoosaf,  that  the  right  of  property  with 
respect  to  an  usurped  article  wnich  has  been 
altered  ceases  in  the  proprietor,  but  that  it 
may  be  sold  to  answer  the  debt  due  to  him 
(namely,  the  compensation),  and  that,  in  case 
of  the  death  of  the  usurper,  he  has  a  prefer- 
able claim  to  the  other  creditors  with  respect 
to  the  article  in  question.  The  reasoning  of 
Shafei  is,  that  the  substance  of  the  thing 
being  extant,  notwithstanding  it  have  under- 
gone an  alteration,  it  follows  that  the  right 
of  property  still  remains  in  the  proprietor, 
since  the  quality  is  merely  a  dependant  on 
the  substance;— as  where,  for  instance,  the 
wind  blows  wheat  into,  the  mill  of  another 
person,  and  it  is  ground  into  flour ;  in  which 
case  it  continues  the  property  of  the  original 
proprietor  of  the  wheat ;  and  so  also  in  the 
case  in  question.  With  respect  to  the  act  of 
the  usurper  by  which  the  thing  is  altered,  it 
is  not  to  be  regarded,  since  it  is  an  unlawful 
act,  and  consequently  incapable  of  becoming 
the  cause  of  property,  as  has  been  explained 
in  its  proper  place.  The  case  is  therefore 
the  same  as  if  the  act  had  never  existed ; — 
in  the  same  manner  as  holds  where  an 
usurper  kills  an  usurped  goat,  and  tears  the 
skin  of  it  in  pieces.  The  argument  of  our 
doctors  is,  that  in  the  case  in  question  the 
usurper  has  performed  an  operation  which 
bears  a  value,  and  has  therefore  destroyed 
the  right  of  the  proprietor  in  one  respect, 
inasmuch  as  the  appearance  is  no  longer  the 
same,  whence  it  is  that  the  name  is  changed, 
and  many  of  the  original  purposes  of  the 
article  defeated;  as  grains  of  wheat,  for 
instance,  which  are  fit  for  being  sown  or 
roasted,  but  after  being  converted  into  flour 
are  no  longer  fit  for  these  purposes.  In 
short,  by  the  alteration  of  an  article  usurped 
the  right  of  the  proprietor  is  destroyed  in  one 
shape,  and  that  of  the  usurper  with  respect 
to  the  qualities  is  established  in  every  shape ; 
and  hence  the  right  of  the  usurper  has  a 
superiority  with  i-espect  to  the  original  of 
that  thing  which  has  been  in  one  shape 
destroyed.  (With  respect  to  the  act  of  the 
usurper,  it  is  not  made  the  occasion  of  pro- 
perty because  of  its  illegality,  but  because  of 
its  being  the  performance  of  a  valuable 
operation.  It  is  otherwise  with  regard  to  a 
goat  slain  by  the  usurper,  and  the  skin  of  it 
torn  to  pieces ;  for,  after  the  killing  of  a 
goat,  ana  the  destruction  of  its  skin,  the 
name  of  goat  is  still  retained,  since  it  is 
common  to  say  **  a  slaughtered  goat.**  With 
respect  to  what  has  been  recited,  that  **  the 
usurper  is  not  entitled  to  derive  any  profit 
from  the  article  until  he  pay  the  compen- 
sation/' it  is  according  to  a  favourable  con- 
struction of  the  law.  Analogy  would  lead 
us  to  conclude  that  it  is  lawful  to  derive  a 
profit  from  the  article  before  the  payment  of 
a  compensation.'  This  is  the  opinion  oC 
Hassan  and  Ziffex,  \itA  \>\<^x^\&  il^  ^xvr^^tX 
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to  that  effect  from  Hanetfa,  of  which  the 
r(l:it< T  is  the  lawyer  AIkk)  Lays.  The  reason 
ilnivcd  frum  analopy  is  iK'causc,  after  the 
;,ltcriitiini,  the  usurper  becomes  the  pro- 
prittor  of  the  thing,  and  may  therefore  per- 
roriu  any  ad  with  res])ect  to  it,  or  derive 
|.i(»tit  tVom  it,  in  the  uanio  manner  as  he 
mij^ht  lawfully  give  it  away  or  sell  it.  The 
reason,  however,  for  a  more  favourable  con- 
st ructicm  is,  that  in  the  days  of  the  propliet 
;i  poat  havinjr  Inen  killed  and  roasted  with- 
out the  eonsent  of  the  proprietor,  the  prophet 
onlend  that  the  prisoners  should  be  ted  with 
it,  meaninir,  that  it  should  he  bestowed  in 
charity  upon  them.  Now  this  order  of  the 
pnj])h«t  evinces  that  upon  an  alteration  in 
ihe  state  of  an  article  usurped,  it  is  separated 
from  the  property  of  the  proprietor,  and  that 
it  is  unhiwl'iil  for  the  usurper  to  derive 
a  profit  from  it  until  ho  have  satisfied  the 
proprietor.  Moreover,  if  it  were  lawful  to 
the  usurper  under  these  circumstances  to 
take  a  profit,  a  door  would  be  opened  for 
usurpation  ;  and,  therefore,  to  prevent  such 
niiscnievous  couseciuences,  the  acquisition  of 
a  profit  l)efore  satisfaction  being  made  is  not 
]Krinitte(l.  With  respect  to  tho  assertions 
of  llassi'u  and  ZifTer  adduced  in  support  of 
their  opinion,  that  *'thejrift  or  the  sale  of 
the  thing  is  lawful;"  it  is  answered,  tlmt 
notwitiistanding  the  illegality  of  deriving 
profit  from  the  article  usurped,  still  the  sale 
or  gift  of  it  is  lawful,  because  the  article  in 
nuistion  is  tho  property  of  the  usurper,  and 
tne  gift  or  sale  of  property  held  under  an 
invalid  right  is  lawful.  Where,  however, 
the  usuHH'r  makes  a  compensation  for  the 
thing  usurped,  ho  is  entitled  to  derive  an 
adviintaffo  from  it,  because  the  right  of  the 
pro])rirtor  has  been  transferred  to  hina  in 
consequcnoo  of  his  making  compensation ; 
and  it  becomes  the  same  as  an  exchange 
i)Htween  the  usurper  and  tho  proprietor  with 
their  mutual  consent,  in  the  same  manner, 
also,  ho  is  entitled  to  derive  profit  from  the 
thing  in  (luosticm  when  the  proprietor 
exempts  him  from  responsibility  for  it ;  be- 
cause in  consequence  of  such  exemption  the 
right  of  the  proprietor  erases;  and  so  like- 
wise wliere  tho  propri(;tor  takes  the  compen- 
sation from  the  usurper,  or  where  he  de- 
mands it  and  the  usurper  assents  thereto,  as 
in  that  case  the  consent  of  the  proprietor  is 
obtained ;  and  eo  also  whore  tlie  Kazee 
passes  a  decree  directing  the  iisuri)er  to  pay 
a  compensation  to  the  proprietor,— or  where 
the  usurper  pays  the  compensation  upon  the 
doeroo  of  tho  Kazee,  because  in  that  case 
likewise  the  consent  of  the  proprietor  is 
obtained,  since  the  Kazee  i)asses  the  decree 
at  liis  suit.  It  is  to  be  obsiTved  that  in  the 
same  manner  as  a  disagreement  subsists 
botwcoii  our  doctors  and  Shafei  concerning 
these  cases,  so  likewise  with  respect  to  the 
case  of  a  person  usurping  wheat  and  sowing 
it,  or  usurping  the  stones  of  dates  andplant- 
ing  them.  In  the  opinion  of  Aboo  loosaf, 
however,  it  is  lawful  even  in  these  cases  for 
an  usurper  to  enjoy  profttbcfoto  tVi^  ^p^t"^- 


ment  of  compeniation,  because  in  both  theH 
cases  the  usurper  bos  destroyed  the  cub- 
stance  of  the  thing  usurped  in  every  mpeot. 

I  It  is  otherwise  in  the  eases  before  recittd; 
for  in  those  instances  the  usurper  is  no: 
entitled  to  derive  profit,  since  tbere  the  sub- 
stance of  the  article  continues  in  one  rcsptie. 
extant.  In  the  case*  therefore,  of  sonini 
usurped  wheat » it  is  not  necessary  (accordioc 
to  Adoo  Yoosaf)  to  bestow  in  cnarity  sud* 
part  of  the  produce  of  it  as  exceeds  thi' 
quantity  sown  and  the  expense  of  the 
labour ;  contrarv  to  the  opinion  of  Uanctfi 
and  Mohammed,  as  has  been  already  ex- 

:  plained. 

Ant/  alteration  tcr ought  upon  gold  or  ti^ftr 
does  not  transfer  the  jiroj>erfy  of  i7.— If  a 
person  usurp  gold  or  silver,  and  convert  i: 
into  dirms  or  accnars,  or  make  a  vessel  froQ 
it,  such  silver  or  gold  docs  not  separate  irm 
the  property  of  the  proprietor,  (according  to 
Ilaneefa,— whence  he  is  entitled  to  take  it 
from  the  usurper  without  living  him  uj 
compensation.  The  two  disciples  maintain 
that  the  usurper,  in  such  case,  acquires  a 
property  in  the  metal,  and  owes  a  composi- 

I  tion  of  a  similar  quantity  of  gold  or  silrc-i 
to  the  original  proprietor ;  b^ause  he  hia 
performed  a  valuaole  operation  upon  lh« 
metal,  which  in  one  shape  destroy  toe  zi|rfa1 
of  the  proprietor,  since  in  so  doing  he  nti 
broken  it  do^m  so  as  to  destroy  its  origia&l 
purposes,  inasmuch  as  bullion  is  uaht  tc 
oeoome  the  stock  in  a  contract  of  Mozaribat. 
or  of  partnership,  whereas  coined  money  hv 
this  fitness.  The  reasoning  of  fianeefa  i& 
that  in  the  case  in  question  the  substance  o1 
tho  thing  usurped  is  extant  in  every  rcspf^t 
insomuch  that  it  still  preserves  its  name: 
and  the  purposes  to  which  gold  and  silvfi 
relate,  such  as  price  and  weight,  are  a\i^ 
extant,  insomuch  that  usury  hy  wtivhi 
takes  place  in  them  when  coined,  in  tiu 
same  manner  as  before  coinage. — ^With  to- 
gard,  moreover,  to  the  fitness  of  them  (wh- : 
coined)  for  constituting  stock,  it  is  an  eiftvl 
of  the  workmanship,  and  not  a  quality  inhe- 
rent in  the  substance  of  the  thing.  Iksido& 
the  workmanship  in  question  does  not  al 
ways  increase  the  value,  but  is  sometimt' 
attended  with  value,  and  sometimes  not ;  U' 
where,  for  instance,  genus  is  opposed  ti 
genus, — in  which  case  workmanship  is  of  l* 
value. 

The  construction  of  a  building  upon  a- 
usurped  beam  transfers  the  projterig  of  tk 
beam  to  the  usurper. — If  a  person  usurp  ; 
beam,  and  build  a  house  upon  it,  the  bean 
is,  in  that  case,  separated  from  the  propert] 
of  tho  proprietor,  and  the  usurper  mas 
make  a  compensation  to  him  for  the  valu< 
of  it.  Shafci  maintains  that  the  proprieto 
is  entitled  to  take  it.  The  arguments  of  th 
two  parties  on  this  point  have  been  alread; 
recited;  but  in  this  case  there  is  anothi' 
reason  in  addition  to  those  of  onr  do*  t^r;) 
namelv,  that  if  (according  to  the  opiniuu  u 
Shafei)  the  proprietor  were  to  take  tne  beam 

\^\xTi\\i\\3L'n  "^o^ld  result  to  the  usurper,  as  hi 
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house  wonld  thereby  be  demolished  without 
his  receiving  any  compensation. — Where,  on 
the  contrary  (according  to  the  opinion  of  our 
doctors),  the  beam  is  separated  from  the 
property  of  the  proprietor,  and  becomes  the 

groperty  of  the  usurper,  although  an  injury 
e  thereby  occasioned  to  Uie  proprietor, 
yet  that  is  done  away  by  the  iisurper 
making  compensation.  The  case  is,  there- 
fore, analogous  to  one  where  an  usurper 
sows  the  belly  of  his  male  or  female  slave 
with  an  usurped  thread,*  or  inserts  an 
usurped  plank  into  his  own  boat ;  for  in 
these  cases  the  proprietor  is  not  permitted  to 
take  away  the  thread  or  the  plank,  but  is 
entitled  to  a  compensation  for  their  value. 

In  the  case  of  slaying  an  usurped  animal, 
the  proprietor  nas  an  option  of^  taking  the 
carcase  {receiving  a  compensation  for  the 
damage)^  or  making  it  over  to  the  usurper 
for  the  value, — If  a  person  usurp  and  slay 
the  goat  of  another,  tnc  proprietor  has  it  in 
that  case  at  his  option  either  to  take  a 
compensation  for  the  value  from  the  usurper, 
making  over  the  goat  to  him,  or  to  keep  the 
goat,  receiving  from  the  usurper  a  compensa- 
tion for  the  damage  done  by  slaughtering  it. 
Such  also  is  the  law  with  respect  to  a  camel ; 
or  where  a  person  cuts  off  one  of  the  legs  of 
a  goat  or  camel  belonging  to  another.  This 
is  accordinf^  to  the  Zaoir  Rawayet ;  and  the 
reason  of  it  is,  that  a  destruction  of  the 
animal  is  occasioned  in  one  respect  in  a 
termination  of  many  of  its  uses,  such  as 
milk,  and  progeny,  and  the  transportation 
of  burdens,  whilst  some  of  its  uses  still 
continue,  such  as  that  of  the  flesh,  for 
instance  ;  whence  the  case  is  similar  to  that 
of  a  large  rent  in  cloth.  If,  however,  a 
person  slay  or  cut  off  the  leg  of  a  quadruped 
of  which  the  flesh  is  not  edible,  the  pro- 
prietor is  entitled  to  take  irom  him  a  coni- 
pensation  for  the  whole  of  the  value  ;  for  in 
such  case  the  slajring  or  maiming  is  in  every 
respect  a  destruction.  It  is  otherwise  where 
an  usurper  cuts  oft*  the  hand  or  foot  of  a 
male  or  female  slave ;  for  in  that  case  the 
proprietor  must  receive  back  the  slave,  to- 
getner  with  the  tine,  since  the  capability  of 
yielding  profit  still  exists  in  man  after  the 
loss  of  a  foot  or  a  hand. 

A  small  damage  committed  upon  usurped 
cloth  does  not  transfer  the  property  of  it ; 
hut  a  considerable  damage  gives  the  proprie* 
tor  an  option  of  taking  it  Back  {with  a  com- 
pensation for  the  damage),  or  making  it  over 
to  the  usurper  for  the  value. — If  a  person 
tear  a  piece  of  cloth,  the  property  of  another, 
so  as  to  occasion  a  small  rent  in  it,  he  is  in 
that  case  responsible  for  the  damage,  and  the 
cloth  remains  with  the  proprietor,  since  the 
substance  of  it  is  extant  m  everjr  respect, 
nothing  more  ha>'ing  happene4  to  it  than  a 


•  This  is  the  literal  meaning  in  both  the 
Arabic  and  Persian  version ;  but  what  cus- 
tom or  particular  operation  it  alludes  to,  the 
translator  has  not  been  able  to  discoyer. 


defect ;— whereas,  if  the  rent  were  large,  so 
as  to  destroy  many  of  its  uses,  the  proprie- 
tor would  in  that  case  have  it  in  his  option 
either  to  take  the  whole  of  the  value  from 
the.  usurper  and  give  him  the  cloth  (since 
he  has  destroyed  it  in  every  respect,  even  as 
much  as  if  he  had  burnt  it),  or  to  keep  the 
cloth  and  take  a  compensation  for  the  damage ; 
because  a  large  rent  is  in  one  respect  merely 
a  defect,  inasmuch  as  the  substance  of  the 
cloth  is  still  extant,  as  well  as  some  of  its 
uses  likewise.  It  is  to  be  observed  that  what 
is  recited  by  Kadooree  upon  this  subject, 
implies  that  a  large  rent  is  such  as  occasions 
a  destruction  of  many  of  the  advantages. 
In  fact  a  large  rent  is  such  as  occasions  a 
destruction  of  some  parts  of  the  cloth,  and 
also  of  some  of  its  uses ;  some  of  the  parts 
and  some  of  the  uses,  still  remaining  (as 
where,  for  instance,  before  the  accident  of 
the  rent,  the  cloth  was  capable  of  beinr 
made  into  an  upper  or  under  garment,  and 
afterwards  loses  that  capability) ;  whereas  a 
small  rent  is  such  as  does  not  induce  a 
destruction  of  any  of  the  uses,  but  merely 
occasions  a  damage ;  for  Mohammed,  in  the 
Mabsoot,  has  said,  '*the  cutting  of  a  gar- 
ment is  a  great  damage,  notwithstcuiding  it 
occasions  only  a  destruction  of  some  of  the 
uses." 

Case  of  planting  or  building  upon  usurped 
land.--li  a  person  usurp  lana,  and  plant 
trees  in  it,  or  erect  a  building  upon  it,  he 
must  in  that  case  be  directed  to  remove  the 
trees  and  clear  the  land,  and  to  restore  it  to 
the  proprietor ;  because  the  prophet  has  said 
"  there  is  no  right  over  the  seed  of  the  op- 
presser  *'  (alluding  to  the  planting  of  trees) ; 
and  also,  because  the  properly  of  the  pro- 
prietor still  exists  as  it  did  before,  since  the 
land  has  not  been  destroyed,  nor  has  the 
usurper  become  proprietor,  inasmuch  as  he 
cannot  become  tne  proprietor  but  by  some 
one  of  the  causes  which  establish  property, 
of  which  none  here  exist.  In  tnis  case, 
moreover,  usurpation  is  not  established;* 
and  therefore  the  person  who  has  so  employed 
the  land  of  another  is  ordered  to  clear  and 
restore  it  to  the  owner,  in  the  same  manner 
as  in  the  case  of  his  putting  his  food  into  the 
vessel  of  another.  If,  however,  the  removal 
of  the  trees  or  the  building  be  injurious  to 
the  land,  the  proprietor  of  the  land  has,  in 
that  case,  the  option  of  paying  to  the  pro- 
prietor of  the  trees  or  the  buUding  a  com- 
pensation equal  to  the  value  they  would  bear 
when  removed  from  the  ground,  and  thus 

•  There  appears,  at  first  sight,  a  sort  of 
incongruity  in  opening  the  case  "  If  a  person 
usurp,  &c.,"  and  then  saying  **  usurpation  is 
not  established." — The  expression,  however, 
only  means  that  "usurpation,  in  tne  sense  of 
the  LAW,  as  requiring  atonement,  is  not  estob- 
lished,"  the  reason  of  which  is,  that  usurp- 
ation cannot  toke  place  with  respect  to  fixed 
Sroperty,  as  has  been  already  explained.— 
ee  p.  534. 
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wise  in  the  case  of  a  garment  blown  by 
wind  into  the  vat  of  a  dyer,  and  becom 
stained  in  consequence  ;  for  in  that  case 
dyer  is  not  responsible  for  the  garment : 
the  contrary,  tne  proprietor  of  the  eann 
must  take  it  so  stained,  and  pay  to  the  d; 
the  value  of  his  dye,  as  in  this  case 
degree  of  blame  is  imputable  to  him.  It 
to  be  observed  that  Aboo  Assama  has  s 
that  when  a  person  usurps  the  cloth 
another,  and  dyes  it,  the  proprietor  of  i 
cloth  may,  if  he  please,  sell  it,  and  ded 
from  the  price  a  proportion  equal  to  1 
value  of  tne  white  cloth,  and  give  to  1 
dyer  a  proportion  equal  to  the  value  vf 
dye  ;  for  as  the  proprietor  of  the  cloth  ha* 
in  his  power  to  refuse  taking  the  dye  a 
pa3ring  a  compensation  for  its  value,  it  f 
lows  that  when  he  does  refuse  to  take  it,  1 
cloth  must  be  sold,  that  he  may  receive  1 
proportion,  and  that  the  interests  of  U 
may  be  attended  to.  This  reasoning  of  At 
Assama  equally  holds  in  the  case  where 
(Turment  is  stained  in  consequence  of  bei 
blown  by  the  wind  into  the  vessel  of  a  dy- 
and  in  the  same  manner,  the  reasonintr  ^ 
dueed  in  the  case  of  cloth  equally  holds  in  1 
case  of  flour.  As  flour,  however,  is  of  the  cL 
of  similars,  it  must  be  compensated  for  bi 
similar ;  whereas  cloth,  as  oeing  an  arti 
of  price,  must  be  compensated  for  by  a  pa 
ment  of  its  value.  Mohammed, '  in  t 
Mabsoot,  has  said  that  flour  must  also 
compensated  for  by  value,  because  floor 
altered  by  bein^  baked,  and  is  no  longa 
the  class  of  similars.  (Some  have  explain 
the  meaning  of  the  value  of  flour  to  be 
similar  quantity ;  and  that  Mohammid  b 
used  the  term  value  instead  of  similar,  b 
cause  a  similar  is  an  equivalent,  in  the  snz 
manner  as  value.)  It  is  to  be  observed  th 
a  yellow  dye  is  the  same  as  a  red  dye ;  b 
that  with  regard  to  a  black  dye  there  is 
difference  of  opinion  ;  Haneofa  holding  it 
be  a  defect,  whereas  the  two  disciples  mai 
tain  that  it  is  not  a  defect,  but,  on  the  co 
trary,  the  cause  of  additional  value.  Soi 
have  said  that  this  difference  of  opini( 
arises  from  the  different  periods  of  timi 
and  others  have  said  that  if  the  cloth  be 
such  a  nature  that  a  black  dye  occasions 
diminution  of  its  value,  the  dying  of  it  mu 
in  that  case  be  considered  as  a  damage 
removal  of  a  l)uildinp  iioni  the  jrround  on   defect ;  but  that  if  it  be  of  such  n  kind  as 


p'»ssessing  himsvlf  of  them ;  because  in  this 
there  is  an  advantage  to  both,  and  the  injury 
t->  lM»th  is  ohviiitrd.  Uy  the  expression 
•*  paying  a  eoiiip<'nsiition  equal  to  the  value 
thev  would  bear  when  removed,*'  is  to  be 
understOiKl  paying  the  value  which  the  trees 
or  hou8«-  bear  u])on  the  proprietor  being 
dirtTted  to  remove  them  ;  lH?eausc  his  right 
exists  f»nly  with  '  respi'ct  to  the  trees  or 
building  ** as  nq wired  to  ])o  removed,"  since 
he  is  not  at  lil)erty  to  leave  them  upon  the 
ground.  It  is  th«*n'fore  reciuisite  to  appre- 
riate  th«'  land  without  th6  tret*s  or  the  build- 
ing, and  afterwards  to  appreciate  it  ^lith  the 
trt'cs  or  building  (as  removeable  at  the  land- 
Imlder's  d«sire) ;  and  whatever  may  be  the 
(  xcpss  of  the  seconil  aj)preciation  over  the 
lirHt  is  tlie  amount  n{  tlie  compensation  which 
the  proprietor  of  the  land  is  required  to  pay 
to  the  proprietor  of  th<?  trees  or  building. — 
(Ft  is  to  be  obser\'<"d  that  the  value  of  trees 
or  of  a  buihling  which  are  liable  or  required 
to  be  removed  is  less  than  that  of  trees  or  a 
building  which  are  permitted  to  stand,  since 
tlie  expense  of  removal  must  be  deducted 
from  tiic  value  of  trees  or  buildings  which 
are  removeable.) 

Casp  of  (hjintj  iisiirprtl  cloth,  or  grinding 
vsnrpvd  trhvaf  info  Hour. — 1 K  a  i)er8jon  usurp 
the  cloth  of  another  and  then  dye  it  red,  or 
the  flour  of  another  and  then  mix  it  with  oil, 
in  that  ease  the  proprietor  has  the  option  of 
taking  fn>m  the  usurper  a  compensation 
equal  to  the  value  of  the  white  cloth,  or  an 
equal  quantity  of  flour,  giving  the  red  cloth 
or  the  mixed  flour  to  tne  usurper, — or,  of 
taking  the  red  cloth  or  the  mixed  flour, 
giving  to  the  usurper  a  compensation  equal 
to  the  additional  value  these  articles  may 
have  acquired  from  the  red  dye,  or  the  mix- 
lure  of  oil.  Shafei  maintains  that  in  the 
( ase  of  dy«d  clotli  the  proprietor  of  it  has  a 
right  to  take  it,  and  then  to  tell  the  usurper 
to  separate  and  take,  to  the  utmost  of  nis 
I'ower,  his  dye  from  it ;  for  he  holds  this  case 
10  be  analogous  to  that  of  a  plot  of  ground 
(in  other  words,  if  a  person  usurp  a  piece  of 
ground  belonging  to  another,  and  afterwards 
t  rect  a  building  upon  it,  the  proprietor  is 
entitled  to  take  the  ground,  desiring  the 
usurper  to  dig  up  and  carry  away  his  build- 
ing) ;  because  the  separation  of  a  dye  from 
tained  cloth  is  equally  practicable  with  the 


which  it  stands.  It  is  otherwise  m  the  case 
of  f»il  mixed  in  flour,  because  the  separation 
of  the  oil  is  then  impracticable.  The  argu- 
ment of  our  doctors  is  that,  in  what  they 
have  advanced  on  this  point,  an  attention  is 
slicwn  to  the  interests  of  both  parties,  an 
option,  however,  Ixing  allowed  to  the  pro- 
prietor of  the  cloth,  as  he  is  the  original. 
1 1  is  otherwise  in  the  case  of  a  plot  of  ground  ; 
for  in  tliat  instance  the  usurper  is  entitled 
to  the  fragments  of  the  house  after  its  being 
imlled  down  (that  is,  to  the  bricks,  wood, 
&c.) ;  whereas  a  dye,  when  separated  from 
cloth,  is  lost,  and'  cannot  be  collected  by 


receive  an  increase  of  value  from  a  bla( 
dye,  the  black  dye  is  the  same  as  a  red  dy 
if,  however,  the  usurped  cloth  be  of  such 
nature  that  a  red  dye  occasions  a  diminuti< 
of  its  value  (as  if,  for  instance,  the  value 
it  having  been  thirty  dirms,  it  should,  aft 
receiving  the  red  dye,  be  worth  only  tweni 
dirms),  m  that  case  it  is  related  as  an  opiniv 
of  Mohammed)  that  regard  must  be  had  * 
the  additional  value  which  the  red  dye  mt 
have  occasioned  in  some  other  piece  of  cl<»tl 
and  if  it  amount  to  Ave  dirms,  that  then  li 
proprietor  of  the  cloth  has  a  right  to  take  i 
and  to  receive,  besides,  ^vc  dirms  from  tl 


tbe  usurper  oH  the  cloth.    It  is  a\so  o\Xi<iT-\\v^\\\\>^T\  ^v^t  W^a  proprietor  of  the  cloth 
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entitled  to  a  compensation  of  ten  dirms  from 
the  usurper  for  the  amount  of  the  damage 
occasioned  to  his  cloth ;  and  the  usurper  is 
entitled  to  five  dirms  from  the  proprietor  as 
the  value  of  his  dye,  having  operated  that 
increase  upon  another  piece  of  cloth.  Hence 
the  proprietor  is  entitled  to  take  five  dirms 
from  the  usurper,  and  the  remaining  five  is 
cancelled  hy  the  value  of  the  dye  thus  esti- 
mated at  five  dirms. 

•  Section. 

An  usurper,  damaging  the  article  usurped^ 
becomes  proprietor  of  it  upon  the  owner  de- 
manding the  value,^-lF  a  person  usurp  any 
article  of  goods  or  furniture,*  and  damage 
it,  and  thu  proprietor  demand  a  compensa- 
tion for  the  value  from  the  usurper,  he  [the 
ii8urx>er]  in  that  case  becomes  the  proprietor 
of  such  article,  according  to  our  doctors. 
Shafei  maintains  that  the  usurper  does  not 
become  proprietor,  because  the  act  of  usurpa- 
tion, as  being  oppressive  and  illegal,  is  there- 
fore incapable  of  occasioning  a  right  of  pro- 
perty ;  in  the  same  manner  as  where  ai>erson 
usurps  a  Modabbir,  and  injures  him,  and  the 
proprietor  takes  from  him  the  value  of  the 
Moaabbir  as  a  compensation  for  the  iiyury, 
— in  which  case  he  [the  usurper]  does  not 
thence  become  proprietor  of  the  Modabbir. 
The  reasoning  of  our  doctors  is,  that  in  the 
case  in  question  the  proprietor  of  the  article 
obtains  a  return  for  it;  and  as  the  article 
TLBorped  is  fit  to  be  shifted  from  the  property 
of  one  person  to  that  of  another,  the  usurper 
becomes  the  proprietor  of  it,  in  order  to 
remove  the  injury  he  would  otherwise  sus- 
tain. It  is  difi'erent  with  respect  to  a  Modab- 
bir, as  he  is  not  tit  to  be  removed  from  the 
property  of  one  person  to  that  of  another. 
(The  contract  of  Tadbeer,  however,  is  some- 
times annulled  by  order  of  the  Kazee ;  in 
-which  case  the  sale  of  the  Modabbir  is  lawful, 
as  it  then  is  the  sale  of  mere  property,  since 
be  becomes  such  by  the  annulment  of  the 
contract.) 

The  amount  of  which  is  ascertained  by 
the  declaration  of  the  usurper  upon  oath, — 
or  by  evidence  adduced  by  the  praprietor.— 
It  is  to  be  observed  that,  in  ascertaining  the 
value  of  the  article  usurped,  the  assertion  of 
the  usurper,  confirmed  by  an  oath,  is  to  be 
credited,  since  the  proprietor  is  the  claimant 
of  a  large  value,  ana  the  usurper  is  the  denier 
of  the  same,  and  the  assertion  of  the  denier 
upon  oath  must  be  admitted  ;^unless,  how- 
ever, the  proprietor  bring  evidence  in  sup- 
port of  his  claim ;  for  then  the  assertion  of 
the  proprietor  must  be  credited,  as  being 
supported  by  evidence,  which  is  convincing 
proof. 

And  after  accepting  this,  the  proprietor 
cannot  remand  the  article^  if  the  compen- 
sation be  given  in  conformity  with  his  duim. 


*  Arab.  Eakht  wa  Matta ;  househpld-Btuff, 
&C  as  opiKMed  to  MaL— The  distinction  is 
folly  explained  elsewhere. 


— If,  therefore,  the  substance  of  the  article 
usurped  appear  or  be  found  at  a  period  when 
the  value  of  it  is  greater  than  tne  compen- 
sation given  by  the  usiirper,  and  such  com- 
pensation have  been  given  in  consequence 
of  the  claim  of  the  proprietor,  or  of  evidence 
adduced  by  him,  or  of  the  non-denial  of  the 
usurper, — the  proprietor,  in  that  case,  has 
not  the  option  of  taking  the  substance  of  the 
thing  usurped :  on  the  contrary,  it  remains 
the  property  of  the  usurper,  smce  his  pro- 
perty in  it  has  been  rendered  complete  in 
consequence  of  a  cause  conjoined  with  the 
consent  of  the  proprietor,  inasmuch  as  he 
claimed  that  extent  of  vidue ; — whereas  if, 
on  the  contrary,  the  proprietor  have  taken  a 
compensation  in  consequence  of  the  assertion 
of  the  usurper,  corroborated  bv  an  oath,  he 
has  in  that  case  the  option  either  to  adhere 
to  the  compensation  he  has  taken,  or  to  take 
the  substance  of  the  article  usurped,  and 
restore  to  the  usurper  the  compensation  he 
may  have  taken ;  for  under  such  circum- 
stances the  consent  of  the  proprietor  was 
not  complete  with  respect  to  the  quantity, 
since  he  claimed  a  larger  quantity,  but  was 
obliged  to  take  the  quantity  in  question  from 
his  want  of  proof  to  estabhsh  the  other.  If, 
on  the  other  hand,  the  substance  of  the  article 
usurped  be  found  at  a  period  when  its  value 
is  equal  to,  or  less  than,  the  compensation 
taken,  —  and  the  proprietor  should  have 
taken  the^  compensation  in  conformity  with 
the  assertion  or  oath  of  the  usurper,  the  law 
(according  to  the  Zahir  Kawayet)  is  the  same 
as  already  recited;  that  is,  the  proprietor 
has  the  option  of  either  adhering  to  the  com- 
pensation he  had  taken,  or  of  taking  back 
from  the  usurper  the  substance  of  the  article, 
and  restoring  to  him  the  amount  of  the  com- 
pensation. This  is  approved ;  because  the 
consent  of  the  proprietor  to  take  the  com- 
pensation in  question  was  not  complete,  in- 
asmuch as  he  claimed  a  larger  sum,  wnich 
he  did  not  get,  and  hence  he  has  the  option, 
because  of  the  non-existence  of  his  consent. 
The  sale  of  an  usurped  slave  by  the  usurper 
is  valid  upon  the  owner  receiving  the  value  as 
a  compensation; — but  the  emancipation  of 
him  would  be  invalid, — If  a  person  usurp  a 
slave,  and  sell  him,  and  the  proprietor  take 
the  value  of  him  £rom  the  usurper  as  a  com- 
pensation, the  sale  is  in  that  case  valid.  If, 
on  the  contrary,  the  usurper  emancipate  the 
slave,  and  the  propiietor  afterwards  take  a 
compensation,  the  emancipation  is  not  valid ; 
because  the  right  of  property  established  in 
the  usurper  by  his  paying  the  compensation 
is  defective,  as  being  established  by  a  retro- 
spective reference,  from  a  principle  of  neces- 
sity (whence  it  is  that  the  right  of  property 
in  an  usurper  takes  place  with  respect  to 
earnings  of  labour,  but  not  with  respect  to 
progeny ;— in  other  words,  if  a  person  usurp 
a  female  slave,  and  take  to  himself  the  earn- 
ings of  her  labour,  and  afterwards  pay  a 
compensation  to  the  j)roprietor,  the  earnings 
are  in  that  case  his  property ;  but  IC  «.&& 
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Hion,  and  ho  afterwards  pay  a  compensation 
to  the  proprietor,  tlie  children  are  not  his 
proiKTty).— In  whort,  the  rij^ht  of  propertj 
establislud  in  an  usurper  in  ^'irtue  of  his 
payment  of  compensation  is  defective ;  and 
u  (lefcetive  rijrht  of  property  is  sufficient  to 
1( '  zo  sale,  hut  not  emancipation ;  in  the 
manner  as  the  rijfht  of  property  estah 


H. 


li.  I  in  a  Mokatib  with  ru8]>ect  to  the 
eai  nj?s  of  his  labour  is  defective;  yet  if 
he  lould  sell  a  slave  whom  he  may  have 
can  d  by  his  labour  it  is  valid  ;  whereas  if 
he  vere  to  emancipate  him,  the  emancipa- 
tion would  be  invalid. 

Tkc  prwhicv  of  an  usurped  property  is  a 
trust  in  the  usurper  s  hands. — The  fruit  of 
an  usurped  orchard,  and  the  children  of  an 
usurped  female  slave,  toR^'ther  with  their 
produce  (such  as  their  increase  of  stature 
and  Ix'auty),  arc  a  trust  in  the  hands  of  the 
usurper.  If,  therefore,  they  be  destroyed, 
he  is  not  responsible  for  them ;— unless,  how- 
ever, he  should  have  committed  a  trespass 
with  reg^ard  to  them,  or  refused  to  answer 
the  demantl  of  tlu;  proprietor  to  deliver  them 
up  to  him ;  for  in  these  cases  he  is  respon- 
sible. Shafei  maintains  that  the  increase  of 
an  article  usurped,  whether  it  be  conjoined 
(such  as  increase  of  stature  or  of  beauty)  or 
bcparated  (such  as  profi:eny),  is  a  subject  of 
responsibility  ;  because  usurpation  is  estab- 
lished "with  respect  to  it ;  for  usurpation 
means  the  establishment  of  possession  over 
the  property  of  another  without  the  consent 
of  that  other ;  and  as  this  definition  applies 
equally  to  any  increase  which  may  accrue 
upon  such  property,  it  is  therefore  a  subject 
of  responsioilitv,  although  the  usurper  have 
not  dispossessed  the  proprietor  of  it ;  in  the 
same  manner  as  the  fawn  is  a  subject  of 
responsibility,  in  a  case  where  a  person  takes 
a  d«.er  out  of  an  inolosure,*  and  it  afterwards 
brings  forth  whilst  in  his  possession,  not- 
withstandinjj[  that  it  [the  fawn]  had  not 
before  been  in  the  possession  of  any  one,  so 
as  to  establish  a  dispossessicm.  The  reason- 
ing of  our  doctors  is,  that  usurpation  means 
"the  cotablishment  of  possession  over  the 
property  of  another,  so  as  to  destroy  the 
possession  of  the  proprietor"  (as  has  been 
already  explained).  Now  the  possession  of 
the  proprietor  had  not  been  established,  with 
respect  to  the  increase,  so  as  to  admit  the 
destruction  of  it.  Besides,  if  the  possession 
of  the  proprietor  with  regard  to  the  increase 
be  ad.iitted  by  way  of  dependancy  on  his 
property,  still  his  possession  continues,  and 
the  usurper  has  not  destroyed  it;  for  it  is 
apparent  that  the  usurper  has  not  hindered 
him  from  taking  his  increase;— yet  if  he 


*  In  the  text  the  case  is  supposed  that  of 
a  pilgrim  driving  a  deer  out  of  the  sacred 
territory  round  Mecca.— The  translator  has 
hazarded  a  small  deviation  from  the  original 
in  this  instance,  mereljr  with  a  view  to 
funiiiiari/e  the  ulhision  in  the  mind  of  an 
Europeau  reader. 


refuse  to  give  it  to  him  npon  his  demand,  he 
is  then  responsible  to  him  for  it ;  in  the  same 
manner  as  where  be  commits  a  trespass  with 
regard  to  it,  by  destroying  it,  or  killing  and 
eating  it,  or  selling  it  and  delivering  it  to 
the  buyer. — With  respect,  moreover,  to  the 
fawn  before  mentioned,  it  ia  not  a  subject  of 
responsibility  when  destroyed  prior  to  the 
ability  of  the  trespasser  to  place  it  in  the 
inclosure,  because  he  is  not,  before  that, 
(ruilty  of  any  obstruction  or  hindrance  ;— 
m  short,  he  is  liable  to  responsibility  only 
where  he  destroys  the  fawn  after  his  ability 
to  place  it  in  the  inclosure  ;  and  this  became 
he  IS  then  guilty  of  an  obstruction  after  the 
establishment  of  the  claimant's  right.* 

The  usurper  of  a  female  slave  is  not  liahit 
for  any  damage  she  may  receive  by  bearing 
a  chilil,  provided  the  value  of  the  child  be 
adequate  to  such  dapiage. — If  a  female  sbTe 
be  injured  by  bearing  a  child  whilst  in  the 
possession  of  the  usurper,  and  the  Talue  of 
the  child  be  equal  to  the  damage  sustaiDed, 
the  usurper  is  not  liable  for  a  compensation. 
Shafei  and  Zifier  maintain  that  the  valae  of 
the  child  cannot  be  made  a  remedy  for  the 
injury ;  because  the  child  is  the  property  of 
the  proprietor  of  the  slave ;  and  conseonently 
cannot  be  applied  to  remedy  the  damage 
sustained  by  her ; — in  the  same  manner  u 
in  the  case  of  the  fawn  above  recited ;— that 
is  to  say,  if  a  person  drive  a  deer  out  of  an 
inclosure,  and  she  then  bring:  forth  a  yotur 
one,  and  bo  injured  by  such  delivery,  ana 
the  value  of  the  young  be  adequate  to  the 
damage,  in  that  case  the  person  is  not  onlj 
obliged  to  restore  the  deer  and  its  young  one 
to  the  inclosure,  but  must  also  make  gocdthe 
damag[e  sustained.  It  is  also  the  same  where 
the  child  dies  prior  to  the  usurper's  restora- 
tion of  the  motner ;  or  where  the  mother  dies 
in  consequence  of  the  delivery  of  the  child, 
and  the  value  of  the  child  is  adequate  to 
remedy  the  loss ;  or  where  a  i>er8on  shears 
the  wool  of  a  sheep  belonging  to  another,  or 
lops  off  the  branches  of  a  tree  belonging  to 
another,  or  castrates  the  slave  of  another,  or 
teaches  him  the  knowledge  of  some  art  in 
consequence  of  which  he  is  rendered  in  any 
respect  defective  ;t— for  in  all  these  cases  the 
person  so  acting  is  responsible  for  the  injury, 
notwithstanding  the  value  of  the  article  be 
increased  in  consequence.  The  arguments  of 
our  doctors  are  that,  in  the  instance  in  ques- 
tion, the  cause  of  the  increase  and  of  the  in- 
jury is  the  same,  namely,  childbirth ; — and 


♦  A  small  portion  of  the  text  is  here 
omitted,  as  it  relates  merely  to  the  prohibi- 
tion against  trespassing  upon  game  in  the 
sacred  territory  (round  Mecca),  a  subject  the 
discussion  of  which  is  of  little  imi>ortanee  to 
the  point  in  question,  and  which  is  treated 
of  at  large  elsewhere.— (See  Seyid.) 

t  That  is,  defective  in  regard  to  the  pur- 
pose for  which  his  master  had  intended  mm; 
.  as  by  a  loss  of  healtli,  or  any  accident  sus- 
\\aCyk\»^  va.>i>QA  ^QTix%ft  ^1  Vda  learning  the  art. 
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such  being  the  case,  the  injury  is  not  taken 
into  the  account,  because,  in  opposition  to  it, 
an  increase  has  been  obtained.  Hence  an 
injury  of  this  nature  does  not  occasion  re- 
sponsibility ;  it  being,  in  fact,  analogous  to 
Inhere  a  person  usurps  a  fat  female  slave, 
ivho  afterwards  becomes  lean,  and  then  grows 
fat  again ;  or  who  loses  two  of  her  fore  teeth, 
and  then  acquires  two  new  ones ; — or  where 
a  person  cuts  off  the  hand  of  an  usurped 
slave  whilst  in  the  possession  of  the  usurper, 
and  the  usuri)er  receives  the  fine  from  him, 
and  gives  it  with  the  slave  to  the  proprietor ; 
— ^for  in  all  these  cases  no  compensation  for 
the  injury  is  incumbent  upon  the  usurper. — 
With  respect  to  the  case  of  the  fawn,  as  ad- 
duced hj  Ziffer  and  Shafei,  it  is  not  admitted 
as  applicable. — With  respect,  moreover,  to 
the  death  of  the  mother,  in  consequence  of 
her  delivery  (as  also  adduced  by  them),  there 
are  two  opinions  on  record. — ^The  first  is,  that 
if  the  value  of  the  child  be  adequate  to  remedy 
the  injury,  it  is  then  taken  as  such ;  and  the 
seoona  (which  is  according  to  the  Zahir  Ra- 
wayet)  is,  that  the  value  of  the  child  cannot 
be  taken  as  a  compensation  for  the  injury, 
for  this  reason,  that  the  delivery  is  not  to  be 
ooDLsidered  as  the  cause  of  the  mother's  death. 
since  delivery  is  not  necessarily  conneotea 
with  death,  being  more  frequently  attended 
with  safety.  Where,  on  the  other  lumd,  the 
ebild  dies  prior  to  the  restoration  of  the  mother, 
the  injury  is  not  remedied  ;  because  there  was 
a  necessity  for  the  restoration  of  the  original 
(namely,  the  mother)  in  the  condition  in 
which  she  was  at  the  period  of  usurpation ; 
and  as  she  afterwards  sustained  an  injury 
by  the  birth  of  a  child,  and  the  fruit  of  the 
injury  (namely,  the  child)  cannot, because  of 
its  death,  be  given  along  with  the  mother, 
it  follows  that  the  mother  is  not  restored  in 
the  condition  in  which  she  was  at  the  period 
of  usurpation.  With  respect  to  the  castra- 
tion of  a  slave,  it  is  not  an  increase,  being 
an  object  only  with  some  loose  people ; — and 
as  to  the  other  instances  adduced  by  Ziffer 
and  Shafei,  the  cause  in  them  of  the  increase 
and  the  damage  is  not  one  and  the  same 
thing ;  for  the  cause  of  damage  iu  a  tree  is 
the  cutting  off  its  branch,  wnilst  the  cause 
of  increase  is  the  growth ;  the  cause  of  dama^ 
in  a  sheep  is  the  shearing  of  its  wool,  whilst 
the  cause  of  increase  is  the  growth  of  the 
animal ;  and  the  cause  of  damage  in  the  slave 
is  the  teaching  or  instructing  him,  whilst  the 
cause  of  increase  is  the  intellect  of  the  slave. 
27ie  usurper  of  a  female  slave,  impregnate 
ing  her  J  is  responsible  for  her  value,  in  case 
she  die  of  childbirth  after  restoration.  —  If 
a  person  usurp  a  female  slave,  and  cohabit 
with  her,  and  she  become  pregnant,  and  he 
restore  her  in  that  state  to  the  proprietor, 
and  she  then  die  of  childbirth,  the  usurper 
must  in  that  case  pay  a  compensation  equal 
to  the  value  which  she  bore  on  the  day  of  her 
impregnation ;  whereas,  if  she  were  free,  no 
compensation  would  be  required,  according 
to  Uaneefa.  The  two  disciples  maintain  that 
neither  is  any  compensation  due  in  the  case 


of  her  being  a  slave.  The  arguments  of  the 
two  disciples  ar&,  that  in  the  case  in  ques- 
tion, upon  the  usiirper  restoring  the  slave  to 
the  proprietor,  and  the  restoration  being 
made  valid  and  complete,  the  x>roprietor  is 
held  to  have  received  her  into  his  property ; 
and  as,  afterwards,  the  disorder  of  which 
she  dies,  namely,  childbirth,  is  thus  con- 
sidered to  have  happened  to  her  whilst  in 
the  possession  of  the  proprietor,  the  usurper 
is,  therefore,  not  liable  for  her ;  in  the  same 
manner  as  where  an  usurped  female  slave, 
having  been  seized  with  some  disorder,  such 
as  a  fever,  the  usurper  restores  her  in  that 
condition  to  the  proprietor,  and  she  after- 
wards dies  in  his  possession ;  or  where  an 
usurped  female  slave  commits  whoredom 
with  some  person  whilst  in  the  usurper's 
possession,  and  he  restores  her  to  the  pro- 
prietor, and  she  afterwards  suffers  punish- 
ment for  whoredom,  and  dies  of  the  same  ; 
in  neither  of  which  cases  is  the  usurper  re- 
sponsible, any  more  than  the  seller,  m  the 
case  of  his  selling  a  pregnant  female  slave, 
who  afterwards  dies  of  childbirth  in  the 
possession  of  the  purchaser.  The  arguments 
of  Haneefa  are,  that  as  the  usurper,  in  the 
case  in  question,  usurped  the  female  slave 
at  a  time  when  the  cause  of  destruction  did 
not  exist  in  her,  and  restored  her  at  a  period 
when  such  cause  did  exist  in  her,  he  there- 
fore has  not  restored  her  in  the  state  in  which 
he  took  her : — consequently,  the  restoration 
was  not  valid  and  complete,  being,  in  fact, 
the  same  as  if  an  usurped  female  slave, 
having  committed  a  crime  in  the  usurper's 
possession,  should  afterwards,  on  account  of 
such  crime,  be  put  to  death  whilst  in  the 
possession  of  the  proprietor,— or  be  given 
up  to  the  avenger  of  the  offence,  in  conse- 
quence of  her  having  committed  the  crime 
inadvertently,  instead  of  wilfully, — in 
either  of  wmch  cases  the  proprietor  is  en- 
titled to  take  the  whole  of  the  value  from 
the  usurper,  and  so  also  in  the  case  in  ques- 
tion. It  is  otherwise  where  the  woman 
usurped  is  free;  because  no  responsibility 
takes  place  from  the  usurpation  of  a  free 
woman,  and  consequently  the  usurper  is  not 
responsible  after  the  restoration,  although 
sucn  restoration  were  invalid.  With  re- 
spect to  what  has  been  alleged  of  the  pur- 
chase of  a  pregnant  female  slave,  it  is  an- 
swered, that  the  delivery  not  having  been 
incumbent  upon  the  seller  on  account  of  his 
having  before  taken  her,  so  as  to  require  a 
delivery  in  the  state  in  whch  he  had  taken  her 
(which  is  a  condition  of  validity  in  the  case  of 
usurpation),  it  follows  that  the  analogy  here 
does  not  hold  good.  With  respect,  also,  to  the 
case  of  an  usurped  female  slave  committing 
whoredom,  and  dying  in  consequence  of  the 

Eunishment  on  that  account  infiicted  upon 
er,  the  answer  is,  that  whoredom  merely 
occasions  scourging,  which  is  a  cause  of 
pain,  but  not  of  death ;  and  therefore,  in 
this  case,  a  cause  of  destruction  did  not 
take  place  whilst  the  slave  was  la  tha  ^^* 
session  of  tVvQ  usuci^^i. 
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uMiriM  (I :  *  liiit  ii"  it  Ik?  iiijimd  ho  is  rcsjwu-  another;  lor  such  sale  is  lawful,  accordi 
sibU-  tor  til'.-  (luinayrt-.  ?ilia!"i.'i  main  tains  that  j  to  our  doctors, — in  opposition  to  the  opini 
iiii  usiir;M  r  is  liaWL-  fiii*  the  use  of  a  thiiij?  of  ^>hafi:i.  The  argument  of  Shafci  b  li 
UhiiriM.d,  and  eimsrqui  iitly.  tliat  he  owes  an  wine  and  pork  are  not  articles  of  value  wi 
a(U(iiuit»'  n-nt  or  hire  for  it.  It  is  ti»  he  oh-  respect  to  Mussulmans, — nor  withrtspt-ct 
strved  that  there  is  no  ililirnnce  l)etwoen  I  Zimmecs,  as  those-  are  dependant  of  l 
the  doctrine  ut*  Shaf*  i  and  that  of  our  doc- '  Mussulmans  with  rcg^ard  to  the  precepts 
tors,  in  the  ease  when-  a  person  usurps  a '  the  law.  A  compensation  of  proper* 
hoiisf  and  leaves  it  unoccupied,  or  occupies  ,  therelbre,  for  the  destruction  of  these  artielt 
it  hiiii-tli*;  for  in  suili  case,  acoordinj?  to ;  is  not  due.  The  arguments  of  our  docte 
hotii  doitrincs,  th'.-  usurper  is  not  liable  for  are  that  wine  and  pork  are  valuable  proper 
th»-  use  ot  it.— Malik  maintains  that  if  the '  with  respect  to  Zimmccs;  for  with  the 
usurp'T  himsi'lf  oceuj)}-  the  Iioum.'  he  is  re-  wine  is  the  same  as  viuegur  with  the  Mus^ 
sponsible  lor  an  adequate  rent ;  but  not  in  mans,  and  pork  the  same  as  mutton;  v. 
Cii>e  of  his  ha>in.i,'  it  unoccupiid.  The  ar-  we,  who  arc  Mussulmans,  being  commaLd 
>,'umi  lit  of  J>hafei  i>  that  the  use  of  pro- :  to  have  them  in  the  practice  of  tht 
|Krty  is  estinuL))le  (whence  it  is  a  subject  of  re-  I  religion,  have  consequently  no  right  to  ii 
spoiisibility  Irom  contracts  and  atrreemcnts).  pose  a  rule  upon  them. — As,  therufoie,  isi 
and  consequently  is  a  subiect  of  rcsponsi- ',  and  pork  are  with  them  property  of  vain 
bility  from  usurpation.  The  arguments  of  I  it  follows  that  whoever  destroys  these  artid 
our  cloctors  on  this  point  are  twofold. —  :  belon^ring  to  them  does,  in  fact,  destn-y the 
Fills r,  tlie  use  of  an  article  usurped  is  oh-  i>ropert^  of  value  :  in  opposition  to  the  « 
taintd  by  the  usurper  in  consequence  of  its '  of  carnon  or  blood,  because  these  art  n 
ojM'urrin;^  during  his  occu])aney  (for  it  had  considered  as  proi)erty  according  to  ax 
not  rxiMed  in  tli«!  hands  of  the  proprietor,  ndigion,  or  with  any  sect, 
as  UM'  is  a  ])a«»sinLr  ac(rident  whicrii  does  not  Ami  must  compensate  Jor  it  by  a  paymh 
endun )  ;  and  such  being  the  case,  he  h^  of  the  rahu\ — Hence  ft  appears  that  if 
entitled  to  it,  and  consequently  is  not  re- I  Slussulman  destroy  the  wine  or  pork  of 
s|>onsii'le  for  it,  as  no  man  is  res]>r)nsible  Zimniee,  ho  must  compensate  for  the  vali 
for  that  to  whiih  he  is  entitled.— SixoxD-   of  the  pork,— -and  also  of    the   wine   n;- 


LY,  there  is  no  similarity  Ix^tweeu  use 
and  ]>roperty,  sueh  as  dirms  and  deenara; 
for  use  is  an  accident,  whereas  property  is  a 
substance .     U.'-e,  therefore,  cannot  be  a  sub- 

ct  of  rtsj^onsibility  in  substantial  property; 

t'cause  a  similarity  is  requisite  between  the  _  ^  _^ 

eom])ensation  and  the  thing  for  which  the   cases  it  is  incumbent  upon  the  seUer  tod- 
compensation  is  given. — With  respect  to  the   liver  over  the  wine 
assertion  of  IShafei,  that    "  the  use  of  pro- ,'  upon  the  destrojrer 

ty  is  estimable,"  it  is  not  admitted,  use   a  similar  quantity  of  wine  to  the  propriety 


i^; 


withstanding  that  be  of  the  class  of  simiUr 
because  it  is  not  lawful  for  Mussulnians  i 
transfer  the  property  of  wine,  as  that  wool 
be  to  honour  and  respect  it.  It  is  otherms 
where  a  Zi mince  sells  wine  to  a  Zimme^,  •. 
destroys  the  wine  of  a  Zimmee ;  for  in  thfr 


i 


emg 


considered  as  estimable  only  in  the 
case  of  contracts  of  hire,  from  necessity; 
but  in  the  case  of  usurpation  there  exists  no 
contract  wha<^ever. — Where,    however,    the 


since  the  transfer  of  the  property  of  vii 
is  not  prohibited  to  Zimmees : — contrarv  \ 
usurer,  as  that  is  excepted  from  the  eontrac 
of  Zimmees;— or  to  the  case  of  the  slave 


article  usuriKd  is  damagid,  whilst  in  the  .  a  Zimmee,  who  having  been  a  Mussulman  bt 
)osses>ion  of  the  usurper,  in  consequence  of  |  comes  an  apostate ;  for  if  any  Mussulman  ki 


the  thing  usurped.  we  Mussulmans  are  commanded  fo  slieVo 

Section  abhorrence  of  apostates.    It  is  also  othenii 

^,. ,,  ..        ..  J  .  7 .  ,  -  with  respect  to  the  wilful  omission  of  tl 

0/  the  usurpation  o^f  things  which  arc  of  Tasmcca,  or  invocation,  in  the  slaving  of:- 

animal,  where  the  proprietor  considers  su( 


no  value. 


Zimmee,  he'must  compensate  for  the  value  j  "csh  of^  an  annual  so  slain  by  a  person  ( 
of  the  same ;  whereas,  if  he  destroy  wine  or  the  sect'of  Shafei,  the  Haneefite  is  not  in  th; 

'  '   '       •      '       *"        ' case  responsible  to  the  Shafeyite,  notwitl 

standing  the   latter   did,   according  to  h 
tenets,  believe  the  slain  animal  to  have  bee 


pork  belonging  to  a  Mussulman,  no  compen- 
satim  is  due. — Shafei  maintains  that  in  the 
for  ucr  case  also  no  compensation  is  due.     A 


valuable  property ;  because  the  authority  t 

*  Meaning,  he  docs  not  owe  any  hire  for  convince  the  Shafeyite  of  the  iUegalily  •. 

th.  UM.  \^vs  ^taciiue  is  vested  iu  the  Haneeiite,  in 
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9  it  is  permitted  to  him  to  establish 
lity  of  it  by  reason  and  argument. 
ge  tcrought  upon  an  usurped  article 
lexpensive  process  does  not  alter  the 
'  hut  if  the  process  be  expensive,  the 
devolves  to  the  usurper,  who  must 
lompensation. — If  a  person  usurp 
Dging  to  a  Mussulman,  and  convert 
negar  by  placing  it  alternately  in 
md  in  the  shade,— or  the  skin  of  a 
.nd  tan  or  dress  it  by  the  application 
»^aluable  article,— the  proprietor  of 

is  entitled  to  take  the  vinegar, 
giving  any  tbin^  to  the  usurper,  and 
ietor  of  the  skin  is  entitled  to  take 
>ayin^  to  the  usurper  the  increase  it 
5  received  from  the  dressing ;  for,  in 
?r  case,  the  conversion  of  the  wine 
jar  is  merely  a  purification  of  it,  in 
manner  as  the  bleaching  of  unclean 
d  he»ce  the  property  of  the  vinegar 
;  vested  in  the  proprietor,  since  a 
is  not  created  in  the  liquor  by  the 
of  making  it  into  vinegar;  whereas, 
!ond  case,  a  valuable  article  belon^- 
e  usurper  is  united  to  the  skin,  in 
manner  as  a  dye  in  cloth,  and  this 
erefore  the  same  as  the  dyeing  of  a 
—Accordingly,  the  proprietor  of  the 
atitled  to  take  the  vinegar  from  the 
vithout  making  him  any  compensa- 
i,  on  the  other  hand,  the  proprietor 
:in  is  entitled  to  take  it  from  the 
upon  making  a  compensation  to  him 
crease  which  it  may  have  received 
dressing.  The  mode  of  ascertaining 
mt  of  this  increase,  is  by  first  esti- 
he  value  of  the  skin  supposing  it 
1,  and  then  the  value  which  it  bears 
when  the  diflerence  must  be  paid  to 
Der.  In  this  case,  also,  the  usurper 
i  to  detain  the  article  adopted  until 
I  his  right,  in  the  same  manner  as  a 
■ntitled  to  detain  the  goods  sold  as  a 
for  the  price. — If,  in  the  cases  here 
d,  the  usurper  should  destroy  the 
or  the  dressed  skin,  he  is  respon- 
the  vinegar,— but  not  for  the  skin, 
r  to  Haneefa.  The  two  disciples 
that  he  is  responsible  for  the  skin 
ing  entitled,  however,  to  the  increase 
from  the  dressing.  The  reason  of 
ility  for  the  vinegar  is,  that  as  it 
:inues  in  the  property  of  the  first 
r,  being,  at  the  same  time,  an 
'  value,  it  follows  that  the  usurper 
for  the  destruction  of  it;  and  as 
is  of  the  class  of  similars,  he  must 
ite  for  it  by  a  similar  quantity. — 
spect  to  the  skin,  the  reasons  of 
►ility  for  it  (as  maintained  by  the 
iples)  are  twofold. — FiEST,  it  still 
J  the  property  of  the  proprietor, 
L  as  ho  is  entitled  to  take  it  back 
usurper ;  and  as  it  is  an  article  of 
follows  that,  in  consequence  of  the 
on  of  it  by  the  usuri)er,  he  [the  pro- 
is  entitled  to  take  from  him  [the 

a  comi)ensation  adequate  to   the 


value  of  the  dressed  skin ;  paying  him 
afterwards  the  increase  of  value  it  has 
received  from  the  dressing;  in  the  same 
manner  as  where  a  person  usurps  the  cloth 
of  another,  and  dyes  it,  and  then  destroys  it, 
— in  which  case  he  is  responsible  for  it  to  the 
proprietor,  receiving  from  him,  at  the  same 
time,  the  difference  occasioned  in  the  value 
of  the  cloth  by  the  djreing.^SECONDLT,  the 
restoration  of  the  skin  dressed  was  incum- 
bent on  the  usurper ;  whence,  upon  his 
destroying  it,  he  is  bound  to  give  a  con- 
sideration for  it,  namely,  the  value ;— in  the 
same  manner  as  where  a  borrower  destro3rs 
the  article  borrowed;  in  which  case  he  is 
responsible  for  the  value. — It  is  to  be  ob- 
served, however,  that  if  the  destruction  of 
the  skin  take  place  whilst  in  the  possession 
of  the  usurper,  without  his  being  the  occa- 
sion of  it,  in  that  case,  according  to  all  our 
doctors,  he  is  not  responsible  for  it,  whether 
he  have  dressed  it  oy  the  application  of 
something  valuable,  or  otherwise.  (Witii 
respect  to  what  is  advanced  by  the  two  dis- 
ciples, "  that  the  proprietor  must  take  the 
value  of  the  dressed  skin  irom  the  usurper, 
paving  him  afterwards  the  increase  of  value 
it  has  received  from  the  dressing,"— it  pro- 
ceeds on  the  supposition  that  the  value  of 
the  skin  and  of  the  operation  of  dressing  is 
of  different  kinds,— as  if  the  skin  should  bo 
valued  in  deenars,  and  the  workmanship  in 
dirms ;  for  if  botn  be  estimated  in  the  same 
species,  the  proprietor  must  at  once  deduct 
from  the  value  of  the  skin  the  value  of  the 
workmanship,  and  take  the  difference  from 
the  usurper ;  as  it  would  be  needless  first  to 
receive  the  whole  from  him,  and  then  to  pa^ 
back  a  part  of  it.) — The  reasoning  of  Haneem 
is,  that  the'skin  in  question  has  been  rendered 
valuable  by  the  workmanship)  of  the  usurper, 
namely,  the  dressing,  which  is  of  a  valuable 
nature,  as  he  mixed  with  it  valuable  pro- 
perty (whence  his  right  to  detain  it  until  he 
receive  the  increase  of  value  from  the  dress- 
ing).— The  workmanship,  therefore,  is  his 
ri^ht ;  and  the  skin  is,  with  respect  to  its 
being  valuable,  a  dependant  of  the  work- 
manship, that  being  the  original; — and  as 
the  usurper  is  not  responsible  for  the  ori- 
ginal, namely,  the  workmanship,  so  neither 
is  he  responsible  for  the  dependant,  namely, 
the  skin ;  in  the  same  manner  as  he 
is  not  responsible  where  the  skin  is  de- 
stroyed in  his  possession  without  his  act. 
It  is  otherwise  where  the  skin  is  extant; 
for  in  such  case  it  is  incumbent  upon  the 
usurper  to  restore  it  to  the  proprietor, 
because  the  restoration  of  it  is  a  consequent 
of  the  proprietor's  ri^ht  of  property,  and  the 
skin  is  not  a  dependent  of  the  operation  of 
dressing  it,  with  respect  to  right  of  pro- 
perty, since  the  property  of  the  proprietor 
is  established  in  it  prior  to  the  dressing, 
although,  whilst  in  that  condition,  it  was 
not  an  article  of  value : — in  opposition  to  the 
case  of  cloth,  or  the  skin  of  an  animal  killed 
according  to  the  prescribed  forms;  for  the< 
proprietor  of  these  ia  enXiU&d.  \a  ^  ^^tb;:^'^- 
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BJitioii  from  the  iisurp.r,  as  both  are  articles 
of  valu..-  prior  to  ihi;  (irt"-siiig  or  dyeiujf,  and 
con^c-'iuoiilly  not  dip-nl-nt  upon  the  work- 
manship with  nspri.t  to  their  hrinff  valu- 
abk'.  It  is  t«»  h«-  ohr»crv<  d  that,  in  the  case 
in  qu'stion  (th:it  is,  where  t\w.  Uhurper  has 
dnssi.il  thf  skin  with  somethinjf  of  value, 
and  it.  rriuains  ext.mt  in  his  possession),  if 
the  ])roprictor  be  inclined  to  leave  it  in  the 
possession  of  the  usurper,  and  take  from 
nim  a  coinp'-nsation  for  the  value,  some  have 
►aid  tliat  it  is  not  p-rniitted  to  him  s*j  to  do, 
btcau>e  of  the  skin  being  of  no  value. — fit 
is  oth'-rwi^o  in  the  case  of  dyeinp  cloth,  the 
dyu  \u  iiiiran  article  of  value). — .Some,  aKuin. 
have  said  that  this  is  not  pt-rmittcd  to  him 
accordiiif;  to  Iluncef.i ;  but  that  accordiuj» 
to  tht-  tw»»  di>ciples  it  is  pi-rmittcd  to  liim  ; 
because  wlu-n  llu-  ])roprietor  retus<s  to  take 
back  tliL'  dn  sscd  skin,  and.  h'avinj^  it  in  the 
po«^sesiJion  ot'  the  usurper,  demands  from  him 
a  otmipensation,  tln^  usurper  has  it  not  then 
in  his  ptiwor  to  restore  it;  and  the  case 
is,  tlurtf'ire,  the  same  as  if  it  had  been 
first loyrd.  concL-riiing:  which  the  two  dis- 
eiph  s  and  llaneefa  have  disagreed. — -Some 
hav«.'  said  that,  accord  in  j;:  to  the  doctrine  of 
the  two  disciples,  the  ju-oprietor  is  to  take 
from  thi"  usurptT  the  value  of  the  dressed 
fckin,  and  rttuni  to  him  whatever  increase  it 
may  huve  received  from  the  dressing,  in  the 
same  manner  as  in  the  ease  of  a  destruction  ; 
whilst  otluTs  have  said  that  the  proprietor 
is  entitled  only  to  the  value  of  an  unaressed 
skin  of  an  animal  killed  according  to  i\n* 
pre>crib(!d  form. — All  that  has  bt-en  advanced 
on  this  topic  proceeds  on  the  supposition  of 
the  usurper  having  dressed  the  skin  with 
something  of  value;  lor  if  he  should  have 
dressed  it  with  something  of  no  value,  such 
us  by  means  of  moisture,  or  the  heat  of  the 
sun,  the  proprietor  is  then  entitled  to  take  it 
from  him  without  making  him  any  return, 
since  a  dressing  of  that  nature  is  equivalent 
to  the  washing  of  cloths.  If,  also,  in  this 
case,  the  usurper  destroy  the  skin,  he  is  rc- 
Bpon>ible  for  the  value  of  it  in  its  dressed 
state.  Some,  on  the  contrary,  have  said  that 
he  is  responsible  for  the  value  of  it  in  its 
iindn  ssed  state,  because  the  dressing,  as 
being  an  acquisition  of  his  own,  ought  not 
to  subject  him  to  responsibility.  The  first 
opinion  is  adopted  by  most  of  the  modern 
lawvers;  and  tlie  reason  of  it  is,  that  the 
qualitj[  of  dressing,  as  being  a  dependent  of 
tne  skin,  cannot  be  separated  from  it;  and 
consequently,  when  responsibility  takes  place 
with  respect  to  the  original  [the  skin]  it 
must  also  operate  with  respect  to  the  depen- 
dent, namely,  the  quality  [of  dressing]. 

Case  of  converting  usurped  wine  into 
vineyar^  hy  means  of  mixing  in  it  some  valu- 
able ingredient. — If  an  usuiper  of  wine  ct»n- 
vert  it  into  vinegar  by  throwing  salt  into  it, 
lawyers  liave  said  that,  according  to  Ilaneefa, 
the  vinegar  becomes  the  property  of  the 
usurper  without  any  thing  being  due  from 
Tiim ;  whereas,  according  to  the  two  dis- 
cipleSf  the  proprietor  is  onlitleOL  \.o  tsjiVc  ^<& 
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vino/far,  making:  a  compensition 
usurper  for  the  increase^  of  the  art/ 
means  of  the  salt  (that  is  to  say,  ht 
give  him  a  quantity  of  vinegar  f-<juaJ 
weig'ht  of  the  salO-  If,  on  the  codI 
the  proprietor  wish  fo  leave  the  tij 
with  the  usurper,  and  take  a  compens 
from  him  for  its  value,  the  same  twoopii 
that  have  been  g'i  ven  with  regard  to  the 
above  rt*ci ted  of  the  dres&iog  of  a  skin, 
vail  with  reg^ard  to  this  case.  lU  al», 
usurper  destroy  the  wine,  he  is  in;  i 
responsible,  according  to  Haneefa,— in  0| 
sition  to  the  opinion  of  the  two  disciples 
has  been  already  recited  in  the  case  ot  dr 
ing  a  skin. —  If  the  usurper  convert  the  i 
into  vinegar  by  means  of  pouring  vine 
into  it,  in  that  case  it  is  related  as  anopii 
of  Mohammed  that,  provided  the  wine 
turned  into  vinegar  within  the  hour  iavl 
the  usurper  pot. red  the  vinegar  into  it,i 
his  properly,  \yiihout  his  being  subjal 
any  compensation;  because  the  pouring 
the  vinegar,  in  such  case,  is  equivalent  t 
destruction  of  the  wiuo  ;  and  wine  is  n^tt 
article  of  value.  If,  on  the  other  hand, 
wine,  because  of  the  quantity  of  vine 
poured  into  it  being  small,  sKoaid  nut 
come  vinegar  until  after  the  lapse  of  a  c 
siderable  ])eriod,  it  must  in  tliat  caic 
divided  between  the  usurper  and  the  p 
prietor,  according  to  its  measure:  that 
the  usurper  is  entitled  to  a  part  of  it  in  | 
portion  to  the  quantity  poured  in,  and 
proprietor  to  a  part  of  it  in  proportion 
the  quantity  of  wine ;  because  in  this  c 
the  usurper  has  mixed  his  vinegar  « 
what  eventually  became  the  vinegar  of 

Sroprietor  ;  and  this  (iu  the  opinion 
lohammed)  is  not  a  destruction.  In 
opinion  of  Haneefa,  however,  the  vinej 
in  both  cases,  becomes  the  property  of 
usurper ;  because  the  immediate  act  of 
pouring  vinegar  into  the  wine  is  (accord 
to  him)  a  destruction  of  it ;  and  this  destr 
tion  does  not,  on  any  supposition,  occas 
responsibility^  because  if  considered  as  a 
struction  of  wme,  it  is  a  destruction  of  ath 
that  bears  no  value,  or  if  cousidert'd  as 
destruction  of  vinegar,  it  is  a  dt  structi*ii 
his  own  property,  inasmuch  as  the  vinegar 
comes  the  properly  of  the  usurjKT.  Aci-ord 
to  Mohammed  the  usurper  is  not  respond 
where  he  destroys  the  liquor  after  its  ha^ 
become  vinegar  on  the  hour  in  which  he 
the  other  vinegar  into  it;  for  as,  in 
case,  he  acquires  a  right  in  the  whole,  h 
course  merely  destroys  his  own  pn>per 
whereas  if  he  destroy  it  where  it  has  be« 
vinegar  after  a  length  of  time,  lie  is  resp 
sible,  since  m  this  case  he  destroys  the  \ 
perty  of  another.  With  respect  to  what 
been  recited  in  Kadoorec,  some  of  our  moti 
lawyers  have  said  that  it  is  absolute ;  t 
is,  that  in  all  conversions  of  usurped  w 
into  vinegar,  the  proprietor  is  entitled 
take  it  without  making  any  eompensatioi 
tlie  usurper ;  because  the  thing  thrown  ii 
W^  \N\aft\rs  \k^>3£.\iii;)er  is  of  no  value,  in 
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much  as,  by  the  mixture  of  it  with  wine,  it  moreover,  is  committed  to  the  hands  of  ma« 

becomes  virtually  wine,  which  is  a  thing  of  gistrates,  as  they  are  enabled,  hj  the  nature 

no  value.    There  are  a  variety  of  opinions  of  their  office,  to  carry  it  into  effect ;  but  it  is 

concerning  this  case,  which  the  author  of  not  entrusted  to  others,  excepting  merely  to 

this  work   has   recited  in  the  Kafayat  al  the  extent  of  verbal  instruction  and  advice. 
Moontihee.  -4**^  must  compensate  for  them  by  paying 

A  person  is  responsible  for  destroying  the  their  intrinsic  value, — Pbgceedino  upjon  the 
musical  instruments^  4"^.,  or  the  prepared  doctrine  of  Haneefa,  the  destroyer,  in  the 
drink  of  a  Mussulman. — Ip  a  person  break  case  here  considered,  is  responsible  for  the 
the  lute,  the  tabor,  the  pipe,  or  the  cymbal  value  the  articles  bear  in  themselves,  inde- 
of  a  Mussulman,  or  spill  his  Sikker,*  or  pendent  of  the  particular  amusement  to 
Monissaf.t  he  is  responsible,  the  sale  of  such  which  they  contribute.  Thus  if  a  female 
articles  being  lawful,  according  to  Haneefa.  singer  (for  instance)  be  destroyed,  she  must 
The  two  disciples  maintain  that  he  is  not  be  valued  merely  as  a  slave  ffirl ;  and  the 
responsible,  they  holding  such  article  to  be  same  of  fighting  rams,  tumbling  pigeons, 
unsaleable.  Some  say  that  this  difference  of  game  cocks,  or  eunuch  slaves ;  in  other 
opinion  obtains  only  concerning  such  musical  words,  if  any  of  these  be  destroyed,  they 
instruments  as  are  merely  used  for  amuse-  must  bo  valued  and  accounted  for  at  the 
ment;  but  that  if  a  person  break  a  drum,  rate  they  would  have  borne  if  unfit  for 
tach  as  is  used  in  war,  or  a  tabor  or  cymbal,  the  light  and  evil  purposes  to  which  such 
such  as  are  allowed  to  be  used  in  celebrating  articles  are  commonly  applied ;  and  so  like- 
a  marriai?e,  he  is  responsible,  according  to  ^so  of  pipes,  tabors,  and  other  musical 
■U  our  doctors.  Some,  also,  say  that,  in  instruments.  It  is  to  be  observed  that,  in 
decreeing  responsibility,  opinions  are  given  the  case  of  spilling  Sikker  or  Monissa^  the 
according  to  the  doctrine  of  the  two  disci-  destroyer  is  responsible  for  the  value  of  the 
pies.  By  Sikker  is  understood  the  juice  of  article,  and  not  for  a  similar,  because  it  does 
unripe  dates,  which  is  suffered  to  ferment  not  become  a  Mussulman  to  be  proprietor  of 
ind  acquire  a  spirit  without  boiling ;  and  by  such  articles.  If,  on  the  contrary,  a  person 
llonissaf,  the  juice  of  unripe  granes,  boiled  destroy  a  crucifix  belonging  to  a  Christian, 
iintil  only  one  half  remain.  Ooncerning  ^e  is  responsible  for  the  value  it  bears  as  a 
liquor  boiled  in  the  smallest  degree,  which  crucifix ;  because  Christians  are  left  to  the 
is  termed  Buzik.J  there  are  two  opinions  practice  of  their  own  religious  worship, 
reported  from  Haneefa,— one,  that  it  is  a  The  usurper  of  a  Modabbtra  \s  responsible 
lawful  subject  both  of  sale  and  responsi-  for  her  value  if  she  dte  tn  hts  possession ;  but 
l>ility,-and  another,  that  it  is  not  so.  The  ^»^<  ^^«  t"*«Ti.°/.  ^  ^okatiba,—lY  9,  per*pn 
irguments  of  the  two  disciples  on  this  point  tisurp  the  Modabbira  of  another,  and  she  die 
ire,— FiEST,  that  these  articles  are  all  made  »«i,li»s  possession,  he  is  responsible  for  her 
for  the  purp<.se  of  doing  that  which  is  often-  jalue ;  whereas,  if  a  person  usurp  the  Am- 
sive  to  the  law,  and  therefore  are  not  valu-  Walid  of  another,  and  she  die  m  his  pos- 
able  property. -Skcondly,  what  the  person  sosJ^ion.  ho  is  not  responsible.  1  his  is 
in  question  has  done  was  in  reformation  of  an  according  to  Haneefa.  Ihe  two  disciples 
abuse;  and  as  we  are  directed  to  reform  abuses  maintain  that  the  usurper  is  responsible  for 
wherever  they  occur,  he  therefore  is  not  re-  ^p?  ^^lue  m  either  instance.— The  reason  of 
sponsible,  in  the  same  manner  as  he  would  this  difference  of  opinion  is,  that  a  Modabbira 
not  be  responsible  if  he  were  to  destroy  those  ^^  universally  admitted  to  be  valuable  pro- 
articles  by  order  of  the  magistrate.  The  Perty ;  and  an  Am-^^  alid  is  not  valuable, 
argument  of  Haneefa  is  that  the  articles  in  according  to  Haneefa;  whereas  the  two 
iiuestion  are  property,  as  being  capable  of  disciples  hold  an  Am- Walid  to  be  valuable, 
ridding  a  lawful  advantage,  although  they  ^he  arguments  on  both  sides  have  been 
bo  also  capable  of  beingused  unlawfully,  and  already  detailed  at  length  in  treating  of 
therefore  resemble^a  female  singer,— whence  Manumission, 
there  is  no  reason  why  they  should  not  be 

considered  as  valuable  property.    As,  there-  

Tore,  those  articles  are  (according  to  Haneefa) 
>f  a  valuable  nature,  a  reparation  is  due 

5rom  the  destroyer  of  them  ;  and  if  a  person  xmnir  WYVTir 
were  to  sell  them,  the  sale  is  lawful;   for  iJUUJl  AAA V 111. 
^he  obligation  of  reparation,  and  the  legality  of  shaffa. 
>f  sale,  depend  upon  an  article  being  pro-        t^^--         ^ci^ 
[)erty,  and  capable  of  valuation,    circum-       Definition  of  &haffa,^SBAYFAt  in   tho 
itances  which  exist  with  respect  to  the  arti-  language  of  the  law,  signifies  the  beoomiug 
jles  in  question.    The  reformation  of  abuses,  proprietor  of  lands  sold  for  the  price  at 
which  the  purchaser  has  bought  them,  al- 
though he  be  not  consenting  thereunto.  This 

*  A  sort  of  intoxicating  liquor.  is  termed    Shaffa.  because  the   root   from 

+  Half  boiled  wine.   (These  terms  are  fully  which  Shaffa  is  derived  signifies  conjuno- 

»xplained  in  Book  XLYI.,  treating  of  Pro-  tion,  and  the  lands  sold  arc  here  conjoined 

libited  Liquors.)  to  the  land  of  tho  Shafee^  ot  ^^vstL  ^klt!e^% 

X  A  species  of  date  wine.  the  right  oi  \)T«-emvVv>Ti. 


fi4ft  8HAFFA.  [Vol.111 

Chap.  I.— Of  the  Pers.)ns  to  wliora  the  of  Shkffii.  —  Wo,*  on  the  contrair,  lUw 

liiiciit  of  tjlia&i  ai>pi'rUinii.  '  that  the   precept    of    the  prophet,   aln-ad; 

C'hup.  II.— Of  (.'luiniK  to  ShalTa;  and  of  ,  quoted,  is  a  soffitient  gi-ouad  furestAUiitioi 

l.iliifutiun  ronciTtiinjt  it.  ,  the  right  of  ShaSa  in  a  neiKhbouT.— B«idr> 

Chap.  111.— <.)f  the  AttiL-lcs  conctmini:   the  rosoq  for  establiahing  thii  right  in  i 

wliifh  Shafftt  uperatc's.  '  partner  it,  the  circumstance  of  his  propM".; 

Chap.  IV.— OfCinumstanceB  which  in-   being  continually  and  inseparably  udjoiaii 

validate  the  lUght  of  Shaffa.  ^  to  that  of  a  Btrungert    (n&mel^,  the  po: 

I  chaser),  which  is  injurioiu  to  him,  hmia 

iiTL-ii  I  "^  ^^°  ditference  of  a  stranger's  dispositia 

CIIAI  rh,U  1.  land  BO  forth;  and  oertAinlf  a  greater rrpn 

OF  TUB  FEBiMSA  TO  wiiou  TUT.  BIi'iiT  OF     is  due  to  the  partner  than  to  the  struipi 

sakTiw  A^^El(TAI^!<■  ,  trho  ma;  hare  mode  the  pnrchase,  sian  ttu 

_,       ■  , .    .<  n,    ^  .   -      .  .   I  vexation  that  would  ensue   tt>  the  Dutm 

-Till  njht  ol  Sh..«.  u|.pertain..-l.  to  .  n„  ,„  ,.bi„b  tke  .tnuurir  u  raCjMtri;  fc, 
p.rtnor  .1  th.  pn,j,.,lr  ol'  tbo  l.od  mU.-  .|,b„gb  j^  „  „,„,  1^  di.poi«J.» 
II.   to   a  parlner  in    the    immunities    and    ^  ^  j^j^  indination,  of  a  property  oiB 

appcndaBe,  ot  th.  land  (•job  "the  nubt  to  ,b4  j,  b„  ,e<,nirod  4  rigbt  by  p.ibu, 
»-.ler,  .Bd  to  road.) !  and  II.  to  •  n.isl-  ,  „,  .till  lb,  grievance  i.  but  inSj-aU. 
bour.- 1  be  riffbt  of  Shaffa  in  a  partner  i.    ^i^^^  be  U  not  diaposseaaod  witbout  r«.ii- 

founded  on  a  prt.eept  of  the  prophet,  who   ;       „  j   „  eonsidt-ration  ■ nrf        .11  then 

h..  .aid,  "  '1110  rinlit  of  SiiaFi-a  told,  in  .    „^„„  „    ^^^  j^  ■;,  .J^f,  ^,  ^^^ 

partner  ivho  ha.  not.  dmded  off  and  lake.  bo„,.  be  i.  therefore  entitled  to  the  ptS 
uparatel)-  h»  aiiare.-  -1  he  ..t.bli.hmen  ol  |  „,  sb.ff.  „  „11  aa  a  pitiJr  -Ihe^^ 
itm  a  nei,hbo«r  1.  al»  founded  on  a  mm,  „„,„„,  „  ^y^b  Sb^i  ^ond.  tS 
£..  1  .,?»&;,>,  Mo  »f'«''t°i"°'  '  VW'  of  a  partner,  and  the  di.lSetion  he  ..» 
ha.a.uperiorrif!itto  that  hon.o;  and  the  ,  betwixt  a  partner  and  a  neiKhbonr  cjah 
neiahhour  of  land.  ha.  a  .uperior  right  to  .  means  b4  admitt«I.  tiTTo..  .hei^.v!m' 
those  land.  ;  and  if  bo  bo  absent,  the  aelle,  i  ^nor.tteSg  ."dSvU "orif  pn^J'^ 
■nnst  wall  hi.  return ;  provided,  however. ,  d,„wed  bj- the  laiv  i  and  ,n,  not  Kl  ■ 
that  they  both  partmnate  in  the  same  road  i  ,  „,„„  n^,  n,  prev-entini  of  the.  ih.Ji 
-and  also,  "A  noBhlour  hay  ijght,  .npe- 1  ju,ti,yib,  injury  whieb  mS.t  bTi'iitU 
^Ei  f.  S  »S».  ,i  ;  '"  ''rnrnf  another  of  hi,  properly  lo.ms 
;■  o£'  e*  "f  Of'"""  tMt  to  hi.  inolSiationa.— The  oVder  in  which  v 
a  neisbbour  i.  n»t  a  Shafeo  ;•  beeause  Ihe  b.„  e,„,^  n,  person.  enUUed  to  *> 
prophet  ha,  said,  SoaF.a  rel.le.  to  a  thing  ,-;,  „,  .sb.ji  fi  f„undri  on  a  prSj 
tell  111  p.ml  Ptoiietty,  and  whleh  has  not  n/  bet,  who  has  aa", ""a  SS.r  .; 
been  divided  off:  'when,  therefore,  the  pro.  ,b,  {bi„',  „■„,[  b..  a  suporior  riSt  la  « 
perty  baa  undergone  a  divl.ion,  and  the  !  ,b„  ;,  J„i  ,  jner  1™ it.  amnd^ 
toundary  of  eaeb  partner  is  partieularl,  d,..  „i  ,  „J,  i^'.^,  ,ppendi"es  W.li 
Onmlunled,  and  ?  sep.ralo  road  a«llgned.  to  „  J^,^j„  ,  neigiXur."  BesiSlTl, 
eaeh,,theriglit,ofbliaffae.nno!,.ng..r_exi._t.  f„„jiJo,io„  oeeaiioufd  bv  li  paT.nSp  a 
'  the  properly  it»-ir  i.  of  all  other,  the  itnaf 


Besides,  the  existenee  of  the  right  of  Sliaffa 
is  repugnant  to  analogy,  a.  it  involves  the 
takiag  po..essinn  of  another',  pniperty  con- 
trary to  hi.  inelinatiou ;  wheneo  it  mu.t  be 
conhned  .olely  to  those  to  whom  it  is  parti- 
cularly granted  by  the  law.  Now,  it  is 
granted  partienlarly  to  a  partner ;  but  a 
neighbour  cannot  be  con.idei^.d  a.  siieh  ;  for 
the  intention  of  the  L.tw,  in  graniii 


eat ;  and  next  to  it  is  that  occasioned  by ; 
paitnersbip  in  the  appcndnges  (siucu  lier 
the  party  participates  in  the  immnnilin  ' 
the  piupert)',  which  is  not  the  caw  with 
neighbour) ;  and  a  superiority  of  right,  i 
every  in.tanco,  depend,  on  the  atrength  i 
the  can..,  or  fundamental  principle.    TTi 

rsr„r„r;h?siroVih5aT'a't:  f-^,^s"""'-""  ^""'  '°'^'« 

imrehuscr  miv-ht  insist  upon  a  division,  and         jl-„  _„-,._  --„  .;„.■._  .-•  j  .    ■      ,, 

{heieby  occasion  to  him!  great,  deal  of  un.  ./iXZla~   L7r."S7-li;tS" 

necessary  vexation  |-but  as  Ihi.  argument  ^,„|,  („  n,  ,„„d  fr  the  rifuLt  op  a  5S 

does  not  hold  good  in  behalf  of  a  ncighhour,  banr,  cannot  be  entitled  to  tie  priviC" 

ho  therefore  is  not  entitled  to  the  privilege  sb.ff,  j^rf^g  n,  „i„„'°   ofoS^K, 


"In  other  word.,  ''is  not  entitled  to  the       •  Meaning,  the  HaneeHlea  (in  opnodiie 
right  of  tinaFKA ;    — Shatee  being  the  term  to  the  foUowers  of  Shafei),       ^  "  "ee^ 
u  endowed  with  that  |     +  Arab.  Dakheel ;  meaning,  literally,  "* 
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Crtner  in  the  property  of  the  land ;  for  titled  to  the  privilege  of  Bhaffa ;  whereaB, 

I  ia  the  auporior  right,  as  has  been  already  if  a  houeo  situated  in  the  long  lane  be  sold, 

•hown.  the  inhobitanta  of  both  lanes  are  bo  entitled. 

VnUsi  ht  first  retinqnUh  it,  when  the  title  The  reason  of  this  is,  that  the  right  of  egress 
devalres  to  the  next  in  auccettion,  —  If  a  and  regress  in  the  short  lane  is  partiolpnted 
partner  in  the  property  of  the  land  relin-  onlTbyitsowninhabitante.whereastheright 
quish  his  ri^ht  uf  Shaitfa,  it  devolves  next  in  the  long  lane  appertaias  equally  to  the  in- 
to him  who  It  a  partner  in  the  road  ;  and  if  habitants  of  both ;— as  has  been  already  ex- 
he  also  retinquiBh  his  right,  it  falls  to  the  plained  under  the  head  of  "  Duties  of  the 
Jar  Molasick,  or  person  whoso  houao  is  Kazee."  The  same  rule  also  holds  good  in 
situated  at  tho  back  of  that  which  is  the  the  case  of  a  small  rivulet  issuing  out  of 
object  of  Shafl'a,  having  tho  entry  to  it  by  another. 

another  road.      Aboo  Yoosaf  is  of  opinion,       TRElayingof  beams  on  thewoll  of  ahouse 

that  during  the  existence  of  a  partner  in  tlic  gives  a  right  of  Shaffa  from  neigh bonrhood, 

KTimad,  whether  he  resign  or  iusiat  upon  his  but  not  from  partnership,  since  this  act  does 

risht,  no  other  person  is  entitled  to  the  pri-  not  constitute  a  partnership  in  the  property 

vilege  of  Shaffa  ;    for  by  his  existence  all  of  the  house.     In  the  same  manner,  also,  a 

others  are  excluded  i  and  whilst  the  excluder  person  who  is  a  partner  in  a  beam  laid  on  the 

remains  the  excluded  have  no  right ;  as  holds  top  of  the  wall  is  only  held  in  the  light  of  a 

in   inheritance. — The  ground  on  which  the  neighhour. 

j^ahir  Itawayet  (tirst  quoted  as  above)  pro-  Thf  right  of  alt  the  Sha/eet  {claiming  upon 
ceeds  is,  that  the  cause  of  the  privilege  of  egua!  gruund)  i>  equal,  without  any  regard  to 
tShalfa  exists  with  respect  to  each  of  tho  the  extent  of  their  propertiet. — When  then) 
above-mentioned  persons.  The  partner,  how-  is  a  plurality  of  persons  entitled  to  the  pri- 
eror.  has  the  superior  right.  Upon  his  re-  yilege  of  Shsffa,  the  right  of  all  is  e<]ual,  and 
linquishing  it,  ihcrcl'ore,  the  one  who  is  next  no  regard  is  paid  to  the  extent  of  their  several 
to  bim  in  order  of  precedence  will  assume  properties.  Sbafei  maintains  that  the  right 
it; — in  the  samemannorasholds  withrespect  of  bhafia  in  this  case  is  possessed  by  the 
todebts  contracted  during  health,  when  they  parties  in  proportion  to  their  several  proper- 
came  in  competition  with  debts  contracted  in  ties  i  because  Shaffa  is  one  of  the  immunities 
ttickness;  that  is,  the  former  are  tirst  dis-  of  their  property, and  mustthereforebeheld, 
charged;  but  if  the  ereilitor  whose  debt  was  like  the  profiteof  trade, theproduceof  lands, 
contracted  in  health  relinquish  his  claim,  the  offspring  of  slaves,  or  the  fruit  of  trees, 
the  estate  of  the  deceased  is  then  appro-  in  proportion  totheir  respectivesharcain  the 
priated  to  discharge  the  claim  of  bim  whose  joint  property.  The  argument  of  our  doctors 
debt  was  conlTacted  under  sickness.  t",  that  the  parties  being  all  equal  with  re- 

A  person  who  is  a  Joint  proprietor  of  only  spect  to  the  principle  on  whioh  their  right  of 

a  part  of  the  article  has  a  title  superior  to  a  Shaffa  is  groui  '   '   '  '~  ' 

tieighbour. — A  Peksoh  who  isa  joint  ppuprii:-  with  the   lands  ,.         ^ 

tor  of  only  a  part  of  the  property  Buld  (sui'b  quently  equal  in  the  right  itself,— whence  if 

ns  a  partner  in  a  particular  room  or  wiill  of  a  only  one  partner  were  present,  however  in- 

hiiuse),  as  he  has  a  rijjht  superior  to  iiui:  who  considerable  hia  share  might  be,  he  would  be 

is  neighbour  to  that  particular  part,  so  like-  entitled  to  the  whole  of  the  Shaffa. — In  reply, 

wise  has  he  a  right  superior  to  one  who  is  a  moreover,  to  the  arguments  used  by  Shafei, 

iieighbuiir  to  tlie  rest  of  the  house.    This  ia  it  ia  tobeobaervedthatthedisaeisinganother 

un  approved  maxim  of  Aboo  Yooaaf ;  for  the  of  his  property,  contrary  to  his  inclination, 

conjunction  holds  alronger  in  ths  e^isu  of  a  is  not  one  of   the  immunities  of   property, 

person  who  isajointproprietor  of  only  apart  and   is  very  different  from   the  profata   of 

of  the  house,   than  in   that  of  one  who   is  trade,  the  fruita  of  trees,  or  tho  like,  which 

merely  a  neighbour.     It  ia  necessary  that  the  are  produced  absolutely  from  tho  property 

road  or  rivulet,   the  joint  participation  In  itself. 

which  gives  a  claim  to  the  privilege  of  Shaffa.  _   Jp  one  of  the  parties  relinquish  his  right, 

be  private.     By  a  private  road  is  understood  it  devolves  lo  the  others,  and  is  participated 

n  road  shut  up  at  one  end  ;  and  by  a  private  eqnallv   amongst  them  ;   for    although   the 

liviilet  we  understand  a  stream  of  water  in  grounda  of  their  right  were  complete,  yet 

vhich  boata   cannot  pass  and   repass ;    for  they   were    obstructed    from    enjoying    the 

otherwise  it  is  a  public  river,     ('this  is  ac-  entire  privilege  by  the  intervention  of  his 

cording  to  Hanecia  and  Mohammed.    It  is  right ;   but  that  nght  being  resigned,  the 

reported  from  Aboo  Yoosaf,  that  a  private  obstruction  consequently  no  longer  remains, 
rivuletis  a  stream  whichaffurds  waterto  two       ff  some  be  absent,  tht  Shaffa  it  adjudged 

or  three  pieces  of  ground;  but  if  it  exceed  eqtiallu  amongst   those  who  are  present;— 

that,  it  is  a  public  one.)  but    the    absentees  appearing    receire    their 

The  relative  situation  of  the  property  de-  shares.— It  some  of  the  partners  happen  to 

termines  the  right,  when  claimed  op  the  plea  be  absent,  the  whole  of  the  Shaffa  la  to  -be 

o/neioAAourAood.—lFahousebesolB, situated  decreed    equally  amongst    those    who    are 

in  a  snort  lane,  shut  up  at  one  end,  oommu-  present ;  for  it  is  a  matter  of  uncertainly 

nicating  through  another  lane,  ahut  up  also  whether  those  who  are  absent  would  be  in- 

st  one  end,  but  of  neaterextent,  inthii  caae  olined  to  demand  their  right ;  and  the  rights 

the  inhabitants  of  ths  short  lane  only  ate  en-  of  thaw  vho  an  present  muit  na^  \m  ^t^- 
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iudiccd  on  a  mere  aneertuntf.— If.  how- 1  tbe  hooie  from  whence  he  derired  his  rigtil ; 
ever,  the  Kaire  should  have  docreed  the  — or  where  the  hoase  adjoining  to  thit  to 
whole  uf  the  Shaffa  to  one  who  ia  present,  which  the  ri^bt  of  Shaffa  rel&tefl  is  cold  ;  fot 
and  an  ubientei-  aftt'twards  appear  and  claim  |  in  the  fint  of  these  instanct^s  the  houae  it  not 
hii  rifcht,  the  Kazue  muat  decree  him  the  '  a  port  of  bia  hcreditameots,  because  it  vii 
luilf ;  and  80  likewiw)  if  a  third  appear,  he '  not  his  property ;  and  the  ri^ht  of  Shiffi 
must  i)<:<Tbe  him  oni'  third  of  the  shares  I  fails  in  the  aecond  instaace,  as  the  fundi- 
respi- ctively  held  by  the  other  two ;  in  ordtr ,  mental  principle  of  that  ri|f ht  i%extinirui«htd 
tbat  thus  an  equality  way  be  cstahliahed  previous  to  hi»  becoming  the  procrietor;  and 
amongst  them,  '  i"  the  third  caae,  he  has  no  riftht  of  SbaSi 

If  the  person  present  should  relinquiah  his   with  respect  to  the  house  which  is  sold,  nncc 
Shaffa  after  the  n'bolc  has  been  decreed  to  |  the  house  from  which  he  would  have  deiind 


him  by  the  Kazec,  and  tho  absentee  after- 
wards appear,  he  is  in  this  case  entitled  to 
claim  only  one  half;  because  the  decree 
which  the  Kozee  has  passed,  awarJiuR  the 
whole  to  the  other,  absolutely  extinRuiahed 
ono  half  of  the  absentee's  right.— It  were 
iitherivisu  if  the  pcraon  present  relinquish 
his  riitht  previous  tu  anj- decree  beinR  passed 
by  the  Kai™,  an^i  afterwonls  tli.'  absentee 
apiK'tr;  fur  in  this  ease  ha  [the  absentee]  ia 
entitled  to  ihc  whule  of  the  Shaffa. 

rii/lil  il--ei  iiiit  optrnte  until  afti 


that  right  is  not  his  property. 


CHAPTER  II. 

P  CL&IU3  TO  SDAPfA,  ASD    OF    LITIGjUICS 


'Fht  claims  are  of  three  kindi.  I.  Hi 
mmediate  claim  (irAicA  must  be  made  Da 
'     nstant,  or  the  Shafec  forftiU  hit  tHlt). 


.  ... -_  the  sale;  lor  it   first  o(  these  is  termed  Tnlb  Mawasih^M 

it  take  I'hue  until  it  be  manifest  that    immediate  claim,  whore  the  Shafee  prv^ 
keep  I  his  claim  tho  moment  he  is  apprised  of  Ibc 

'  ■    sile  btinft  concluded  j  and  this  it  ia  D(^M»«r; 

tlirit  liL'  should  do,  insomuch  that  if  he  ib>L< 
auydi-Uy  liis  right  is  thereby  inralidaUd; 
for  ihe  i-ielil  el  ■•ibaffu  ia  but  of  a  f«bL 
natun-,  iia  hn^  In  en  already  observed;  and 
ih:  proiikcl,  lii.ir.iiver,  has  aaid,  "  The  rinlil 
of  SnAtT.i  IS  fMiililished  in  him  who  pnfn. 
hia  elaim  without  delay." 

Ik  Ihc  Shafre  u-oeive  a  letter  which,  eitbei 
in  the  beginning  ur  the  middle,  appiiseshiB 
of  the  circuinsUnce  of  hia  Shufla,  and  li 
read  it  on  to  the  end,  hia  right  of  Shaffiii 
thereby  invalidated.  Many  of  our  medtn 
doctors  accord  in  this  opinion  ;  and  it  b 
in  one  place  recorded  as  the  doctiine  ol 
Mokamiuc-d.— In  another  [>Iac'e,  however.il 
ia  reported  from  him,  that  if  the  man  claii 
liis  t'haffa  ia  the  presence  of  the  compu] 
,  amongst  whom  ho  may  be  aittiag  when  bi 
-  '  •  '^■-  •-•illigenoe,  he  ia  tlie  Shafw 


the  propiietor  is  no  lunger  inclined 

his  house ;  aod  thin  is  manifested  by  the 
of  it.     It  ia  thirefore  siilHcient,  in  order  to  I 
prove  the  sale  and  establish  the  privilege  of , 
Shaffa.  that  the  siller  acknowledge  the  sale, 
although  the  person  said  to  be  the  buyer 

Aur  until  it  be  regularly  demntuhd. — The 
rittht  of  Bhaff^  is  not  established  until  the 
demai.d  be  regularly  made  in  ihe  presence  of 
witnesses  ;^and  it  ia  requisite  that  it  be 
made  as  soon  as  possible  after  the  sale  is 
known ;  for  the  rigntof  f^haffa  is  but  a  feeble 
right,  as  it  is  the  disseising  nnotlier  of  his 

troperty  merely  in  order  ti  prevent  apprc- 
ended  inconveniences.— It  ia  therefore  re- 
quisite that  the  Bhafec  without  delay  dis- 
oovcr  his  intentions,  by  making  the  demand ; 
which  muat  be  done  in  the  presence  of  wit- 
nesses otherwise  it  cannot  he  afterwards 
rond  before  the  Kl 


Neither 


toes  Ihe  properly  gu  to  the  Shafee   his  right  not   being  invalidated  anieu  h 
iiirrender  of  the  purchaier,  or  a    iklay   asa^rtiog  it  till  after    the    connui 


bill  by  the  .  ,  , 

decree  of  the  magistrate. —  When  the  demand 
has  been  regularly  made  in  the  presence  of 
witnesses,  still  the  Shafee  does  not  become 
propiietor  of  the  house  until  the  purchaser 
surrender  it  to  him,  or  until  the  magistrate 
pass  a  decree ;  because  the  purchaser  s  pro- 
perty was  complete,  and  eunnot  be  trans- 
ferred to  the  Shafee  but  by  his  own  consent, 
or  by  a  decree  of  a  magistrate ;  in  the  same 
manner  as  in  the  case  of  a  retraction  of  a 
grant,  where  the  property  of  the  grantee 
being  completely  eatablished  by  the  grant, 
it  cannot  be  teansferred  to  the  granter.  but 
by  the  surrender  of  the  grantee,  or  by  a 
drcrie  of  a  magistrate.  The  use  of  this  law 
appears  in  a  eaae  where  the  Shafee,  after 
havinit  preferred  his  claim  before  witnesaei: 
previous  to  the  decree  of  the  ma]KisIrat« 
tlie  •niresdei  of  Ute  purchaier,  dies,  or  k 


dc^lay   asa^tiog  i. ^„    ™u,~.j 

have  broke  up.  Both  these  opiniona  an 
nitnlioned  in  the  Bawadir ;— and  Eoorokhei 
passed  decrees  agreeably  to  the  last  qootM 
reporl  ;  beonuse  the  power  of  accepting  a 
njiicting  the  Shofiii  being  establish^  i 
i.h'irt  time  should  necessarily  be  allow^  foi 
reflection  ;  in  the  same  manner  a.%  time  i 
allowed  to  a  woman  to  whom  her  husbudbt 
given  the  power  of  choosing  to  be  diTonw 

If  the  Shafee,  on  hearing  of  the  mk 
exclaim  "  Praise  be  to  God  I"  or  "Ther 
is  no  power  or  strength  but  what  ia  deriT« 
from  God  ! "  or  "  Oon  is  pure  ! "  hia  rieh 
of  Shaffa  is  not  invalidated,  iosomuoh  tht 
if,  immediately  on  pronouncing  these  word) 
ho  without  delay  claim  hi*  ^sfia,  ha  wil 
accordingly  pet  it;  because  t)i«  first  of  the* 
think^ring  on  hi*  b^ 
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freed  of  the  neighbourhood  of  the  seller ; 
the  second  (which  is  an  expression  of  ad- 
miration) is  supposed  to  proceed  from  the 
astonishment  with  which  he  is  struck  at  the 
intention  manifested  by  the  stller  of  doing 
a  thing  which  would  be  vexatious  to  him ; 
and  the  last  is  considered  as  an  exclamation 
prefatory  to  further  discourse.  None  of 
these  expressions,  therefore,  can  imply  a 
refusal  or  rejection  of  the  Shaffa. — In  the 
same  manner  also,  if,  on  receiving  the  news 
of  the  sale,  he  ask  **  Who  is  the  purchaser, 
and  how  much  is  the  price?'*  it  does  not 
invalidiitc  his  right ;  since  these  questions 
cannot  be  considered  as  a  refusal,  but  on  the 
contrary  it  may  be  concluded  from  thera 
that  if  the  price  be  reasonable,  and  the 
purchaser  a  person  whom  he  would  not  like 
as  a  neighbour,  he  will  afterwards  claim  his 
right  of  6haft\i. 

It  is  not  material  in  what  words  the  claim 
is  preferred ;  it  being  sufficient  that  they 
imply  a  claim.  Thus  if  a  person  say  **  1 
have  claimed  mv  Shatia,"  or  **  I  shall  claim 
my  Shatf'd,"  or  **  I  do  claim  my  Shaffa,"  all 
these  are  good ;  for  it  is  the  meaning,  and 
not  the  style  or  mode  of  expression,  which 
is  here  considered. 

When  news  of  the  sale  is  brought  to  the 
Shafee,  it  is  not  necessary,  according  to 
fianeefa,  that  he  assert  his  intention  of 
claiming  the  Shaffa  before  witnesses,  unless 
the  news  be  communicated  to  him  by  two 
men,  or  one  man  and  two  w'omen,  or  one 
upright  man.  The  two  disciples  maintain 
that  he  ought  to  declare  his  intentions  b^  fore 
witnesses  as  soon  as  the  news  is  communi- 
cated to  him  by  one  person,  being  either  a 
freeman  or  a  slave,  a  woman  or  a  child,— 
provided,  however,  that  the  person  be,  in 
nis  belief,  a  true  speaker.— It  is  otherwise 
•where  a  woman  is  iniormed  that  her  husband 
has  given  her  the  power  of  divorcing  her- 
self; for  in  that  case  it  does  not  signify  who 
is  the  informer,  or  what  is  his  character. 

Ij  the  person  who  gives  the  intelligence  to 
the  Shafee  be  himself  the  buyer,  it  is  not 
(according  to  Haneefa)  in  such  case  neces- 
sary that  he  be  an  upri^^ht  man  ;  because  he 
is  the  oppomnt ;  and  uprightness  is  not 
requi.-ite  m  him. 

11.  The  claim  hy  affirmation  and  taking 
tp  witness  {which  must  he  made  as  soon  as 
conveniently  may  he  after  the  o/Aer).— TnE 
second  mode  of  claim  to  Shaffa  is  termed  the 
Talb  Takreer  wa  Ish-had,  or  claim  by  affirma- 
tion and  taking  to  witness ; — and  this  also  is 
requisite ;  because  evidence  is  wanted  in 
order  to  establish  proof  before  the  magis- 
trate ;  and  it  is  prooable  that  the  claimant 
cannot  have  witnesses  to  the  Talb  Mawasi- 
bat,  as  that  is  expressed  immediately  on 
intimation  being  received  of  the  sale.  It  is 
theref»»re  necessary  afterwards  to  make  the 
Talb  Ish-had  wa  Takreer,  which  is  done  by 
the  Shafee  taking  some  person  to  witness,— 
either  against  the  seller,  if  the  ground  sold 
be  still  in  his  possession,— or  against  the 
purchaber,  —  or  upon   the   spot  regarding 


which  the  dispute  has  arisen ;  and  upon  the 
Shafee  thus  tiking  some  person  to  witness, 
his  right  of  Shaffa  is  fully  established  and 
confirmed.  The  reason  of  this  is,  that  both 
the  buyer  and  seller  are  opponents  to  the 
Shafee  in  regard  to  his  claim  of  Shaffa  ;  the 
one  being  the  possessor,  and  the  other  the 
proorietor  of  the  ground ; — and  the  taking 
evidence  on  the  ground  itself  is  also  valid ; 
because  it  is  that  to  which  the  right  relates. 
If  the  seller  have  delivered  over  the  ground 
to  the  buyer,  the  taking  evidence  against 
him  is  not  sufficient,  he  being  no  longer  an 
opponent ;  for  having  neither  the  possession 
nor  the  property,  he  is  as  a  stranger.  The 
manner  of  claim  by  affirmation  and  taking 
to  witness  is,  the  claimant  saying  **  Such  a 
person  has  bought  such  a  house,  of  which  I 
am  the  Shafee ;  1  have  already  claimed  my 
privilege  of  Shaffa,  and  now  again  claim  it : 
be  therefore  witness  thereof."  (it  is  reported 
from  A  boo  Yoosaf  that  it  is  requisite  the 
name  of  the  thing  sold,  and  its  particular 
boundaries,  be  specified ;  because  a  claim  is 
not  valid  unless  the  thing  demanded  be 
precisely  known.) 

And  III,  claim  hy  litigation. — The  third 
mode  of  claim  to  Shattia  is  termed  Talb 
Khasoomat,  or  claim  by  litigation, — which 
is  performed  by  the  Shafee  petitioning  the 
Ka2ec  to  command  the  purchaser  to  surrender 
up  the  ground  to  him  ;  the  method  of  doing 
which  will  hereafter  be  particularly  ex- 
plained. 

A  delay  in  the  litigation  does  not  invalidate 

the   claim. — If  ^  the   Shafee    delay  making 

claim  by  liti^tion,  still  his  right  does  not 

drop,  according  to  Haneefa.    Such  also  is 

the  generally  received  opinion ;  and  decrees 

pass    accordingly.    There    is    likewise    one 

opinion  recorded  from  Ab«io  Yoosaf  to  the 

same  effect.    Mohammed  maintains  that  if 

the  Shafee  postpone  the  litigation  for  one 

month  after  the  taking  of  evidence,  his  right 

drops.     This  is  also  the  opinion  of  Zift'  r ; 

and  it  is  related    as  an  opinion  of   Aboo 

Yoosaf,  that  the  right  of  the  Shafee  becomes 

null  if   he  delay  the    litigation    after  the 

Kazee  has  held  one  court ;  for,  if  he  willingly, 

and  without  alleging  any  excuse,  omit  to 

commence  the  litigation  at  the  first  court 

held  by  the  Kazee,  it  is  a  presumptive  proof 

of  his  having  declined  it.    The  reasoning  on 

which  Mohammed  founds  his  opinion  in  this 

particular  is,  that  if  the  right  of  the  Shafee 

was  never  to  be  invalidated  by  his  delaying 

the  litigation,  it  would  be  very  vexatious  to 

the  buyer  ;  for  he  would  be  prevented  from 

enjoying  his  property,  in  the  apprehension 

of  being  deprived  of  it  by  the  claim  of  the 

Shafee. — **1  have  therefore  (says  Mohammed) 

limited  the  delay  that  may  be  admitted  to 

one   month,   as  being  the  longest  allowed 

term  of  procrastination." — In  support  of  the 

opinion  of  Haneefa,  it  is  urged  that  the  right 

of  the  Shafee  being  firmly  established  by  the 

taking  of  evidence,  it  cannot  be  extinguished 

but  by  his  own  rejection,  openly  declared ; — 

in  the  same  mauiier  as  holds  in  all  other 
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iiiatt'-rs  of  right.— With  rebpoct  to  what  is  ]  tivelv  as  to  the  fact  in  question,  namely, 
iiicutiunt'd  by  ]N[ohamniod,  that  *'  the  delay  whether  the  house  be,  for  certain,  the  pro- 
wouM  bo  vexatious  to  the  buyer/*  it  is  of  no  perty  of  the  plaintifi*  or  not. — If  the  pur- 
weii^lit ;  for  in  case  of  tin?  absence  of  the  !  chaser  refuse  to  swear,  or  the  Shafee  brin? 
Shall  e,  his  right  is  not  invalidated  by  the  ;  evidence,  his  property  is  proved  ia  tbat 
liti^'ation  Ininp:  delayed;  and  the  vexation  1  house  from  which  he  derives  his  claim  of 
ftustuiiK'd  by  the  buj'er  from  the  delay  is  Shafl*a,  and  the  neighbourhood  of  that  boott 
equally  the  same,  whether  the  Shafee  be  to  the  one  in  dispute  is  also  proved.  The 
prest-nt  or  absent.  Kazee  must  next  ask  the  purchaser  whether 

rartivularhj^  if  it  hv  occasioned  hy  the  he  has  bought  the  house  or  not  r  and  if  h* 
ahucncv  of  the  magistrotv. — If  it  apitear  that  deny  it,  the  Kazee  must  order  the  Shafee  to 
the  Kazee  was  not  in  the  city,  ana  that  on  bring  witnesses  to  prove  the  purchase:  for 
that  account  the  litigation  was  delayed,  the  the  Shalia  cannot  be  established  until  the 
rijrht  is  not  invalidated,  according  to  the  \  sale  be  pnived  ;  which  must  be  done  It 
eoneurn  nt  opinion  of  the  three  above-men- 1  witnesses. — If  the  Shafee  cannot  bring  lit- 
tioiu'd  sa^es  ;  ftir  the  litigation  can  only  be  nesses,  the  Kazee  must  administer  an  oath 
made  in  the  ])resenee  of  the  Kazee  ;  and  the  i  to  the  purchaser  to  this  effect,  that  "heh« 
delay  is  thertfore  excused.  '  not  purchased    the   house,"    or  that  "  ihf 

Itulcs  to  hv  ohsvrvvd  ht/ the  magistrate  on     '*-•"*•         ..•-^..      .*  •  -^ 

4111  appral.-  -WiiKX  the  Shafee  goes  to  the 
Ka/i  e  and  claims  his  right,  ulWiug  that 
••  such  a  Pits  >n  has  purchased  a  house,  in 
wlii'h  he  lias  the  rij^ht  of  .Shatta.*'  the  Kazee 


must  first  (juestion  the  purehaser  (the  defen- 
dant in  the  caust)  eonjM-rninjr  the  prop<Tty 


plaintiff  is  not  entitled   to  the  privile|:t(rf 
Shaffa    in   the    manner   in    which   he  hts 


claimed  it;"  for  here  he  swears  regardiDt 
an  act  committed  by  himself,  and  rehtin 
to  a  thing  which  is  in  his  own  po!^srrs^i;lC; 
and  therefore  it  is  necessary  that  the  uaih 
be  positive  as  to  the  certainty  of  the  fart. 


on  which  the  Shafee  grounds  his  ri^ht  of  ^  the  cause  may  he  litigated  and  det^rvMit^ 
Slialla ;  and  if  he  acknowl*»dge  it,  this  is  a  '  independent  of  the  price  of  the  property  bi 
Kuilhrient  ground  for  the  Kazee  passing  vl\  dispute, — Thk  Shafee  may  litigate  his  cuis 
dceree  :— but  if  lie  deny  it,  the  Kazee  must  j  of  Shaffa  although  he  do  not  produce  i& 
tlien  order  the  Shafee  to  bring  witnesses  to  i  court  the  price  of  the  ground  in  dispute:— 


]>rove  his  property  :  for  the  possession,  whieh 
IS  apparent,  may  l)e  owing  to  other  causes 
than  j»roperty ;  ond  u  thing  which  is  thus 
doubtful  cannot  be  admitted  as  a  proof  to 
the  detriment  of  another.  Kadooree  alleges 
that  the  Kazee,  before  he  aj)plies  to  the  de- 
fendant, ought  to  ask  the  ])laintiff  regarding 
the  situation  of  the  house  and  its  boundaries ; 
because  if  a  man  sue  for  the  property  of  a 
house,  it  is  requisite  that  he  describe  its 
situation  and  boundaries ;  and  therefore  he 
must  do  the  same  in  claiming  his  right  of 
Shnlia.  When  he  has  done  tni^*,  the  Kazee 
must  next  interrogate  him  regarding  the 
grounds  of  his  right  of  Shaffa ;  for  the 
trrounds  of  Shaffa  are  various,  and  possibly 
he  may  set  forth  grounds  according  to  his 
own  imagination,  which  do  not,  in  reality, 
<'onstitute  any  ground.  If  ho  reply  that 
*•  he  is  the  Shafee,  because  of  his  h<mse 
beinj?  situated  next  to  thot  which  is  the 
present  object  of  di8]>utc,"  his  claim  (as 
Khasaf  observes)  is  complete.  It  is  also 
mentioned  in  the  Fatavcc,  that  he  must 
describe  the  boundaries  of  the  house  from 
whence  he  derives  liis  right  to  the  Shaffa  in 
question. 

And  the  mode  prescribed  for  his  examining 
the  parties.— If  the  Shafee,  being  unable  to 
bring  witnesses,  re<iuire  that  the  purchaser 
be  put  to  his  oath,  it  must  be  tendered  merely 
a(;cording  to  the  best  of  his  [the  purchaser's] 
knowledge  (that  is,  he  must  be  required  to 
s  ly,  **  By  God,  I  know  not  that  the  plaintiff 
is  the  proprietor  of  the  house  on  which  he 
founds  his  claim  of  Shaffa'*):  because  his 
deposition  relates  to  a  thing  which  is  in  the 
hands  of  another,  and  therefore  he  can  only 
swc^ar  as  to  his  own  knowledge,  and  not  posi- 


but  when  the  Kazee  has  decreed  to  him  the 
privilege  of  Shaffa,  it  is  necessary  that  he 
bring  the  price.  This  is  the  doctrine  of  tk 
Zahir  Kawayet,  as  quoted  in  the  MihMOt. 
It  is  reported,  from  Mohammed,  that  the 
Kazee  ought  not  to  pass  the  decree  until  the 
Shafee  produce  the  price  (and  the  sumf  i< 
also  cited  by  Hasan  from  Haneefa) ;  beosujc 
possibly  the  Shafts  may  be  indigent,  and 
the  Kazee  must  therefore  delay  the  decree, 
in  order  that  the  purchaser  may  not  lose  hi^ 
property. — The  reason  assigned  in  support 
of  the  iirst  oninion  qnottd  from  the  Zahii 
Hawayet,  is  tnat  the  price  does  not  beeome 
due  from  the  Shafee  to  the  purchaser  unti] 
the  Kazee  have  passed  his  decree ;  and  u 
the  purchaser  is  not  obliged  to  surrender  n[ 
the  ground  previous  to  the  decree,  so  in  the 
same  manner  the  Shafee  (as  has  been  men- 
tioned above)  is  imder  no  necessity  of  pre- 
viously producing  the  price  : — nor  can  ttew 
be  any  apprehension  of  the  purchaser  losing 
his  property,  since  he  has  the  right  of  deten- 
tion, as  will  more  particularly  be  shown  is 
the  ensuing  examples. 

JBut  the  defendant  may  retain  the  on* 
until  the  other  be  produced, — WnKN,  prv- 
Tious  to  the  Shafee  producing  the  price,  th( 
Kazee  has  commanded  the  purchaser  to  deli 
ver  up  the  ground  [to  the  Shafee],  still  hi 
may  retain  it  in  his  own  hand  until  tb 
price  be  brought  to  him. 

The  privilege  is  not  forfeited  hy  a  delay  ti 
the  payment.— If  the  Snafee  delay  to  pai 
the  price  to  the  purchaser,  after  the  Kaze 
has  ordered  him,  still  his  nrivilcge  of  Shaf; 
is  not  invalidated ;  for  it  nas  become  iirml: 
established  by  the  litigation  and  the  dccr«^ 
of  the  Kazee. 
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The  seller  may  he  sued  whilst  the  house  is 
in  his  jMssession. — If  the  Shafee  brin^  the 
seller  into  court  whilst  the  house  is  still  in 
his  possession,  he  [the  Shafee]  may  com- 
mence his  litigation  against  him,  and  the 
seller  may  retain  the  house  in  his  own  pos- 
session until  he  receive  the  price  from  the 
Shafee.  The  Kazee,  however,  is  not  in  this 
case  to  hear  the  evidence  until  the  purchaser 
also  appear,  as  for  his  presence  there  is  a 
twofold  reason ;  for  first,  the  purchaser  is 
proprietor  of  tho  ground,  and  the  seller  the 
possessor;  and  as  the  decree  of  the  Kazee 
must  be  against  both,  both  therefore  must  be 
present.  (It  is  otherwise  where  the  pur- 
chaser has  obtained  possession;  for  then 
there  can  be  no  occasion  for  the  presence  of 
t  he  seller,  as  he  has  become  like  a  stranger, 
having  neither  the  property  nor  the  posses- 
sion.) Secondly,  tne  sale  or  bargain  which 
bud  been  concluded  in  favour  of  the  pur- 
chaser is  to  be  dissolved  by  decree ;  and  it  is 
therefore  requisite  that  he  be  present,  in 
order  that  the  Kazee  may  decree  the  dissolu- 
tion against  him. 

An  agent  for  the  purchaser  may  he  sued 
{before  delivery  to  his  constituenf), — If  an 
airent  on  behalf  of  another  purchase  ground, 
the  Shafee  must  sue  the  agent.  If,  however, 
the  ag^nt  have  delivered  over  the  ground  to 
bis  constituent,  the  Shafee  must  not  insti- 
tute his  suit  against  the  agent  (as  he  is 
neither  the  proprietor  nor  the  possessor),  but 
a^^nst  his  constituent ;  for  the  agent  then 
stands  as  the  seller,  and  his  constituent  as 
the  purchaser;  and  when  (as  has  been  al- 
ready explained)  the  seller  delivers  up  the 
ground  to  the  purchaser,  the  Shafee's  suit  is 
against  the  latter. 

And  80  also  an  agent  for  the  seller,  or  an 
executor. — If  the  agent  of  a  person  who  is 
ab^ent  sell  ground  on  account  of  his  con- 
stituent, the  Shafee  may  claim  his  right  and 
obtain  the  ground  from  the  agent,  provided 
it  be  in  his  possession.  The  same  rule  also 
holds  in  the  case  of  an  executor  authorized 
to  sell  lands. 

7%c  Shafee,  after  gaining  his  suit,  has  an 
option  of  inspection,  and  also  an  option  from 
defect. — If  the  Kazee  decree  in  favour  of 
the  Shafee,  at  a  time  when  he  has  not  yet 
seen  the  property  in  dispute,  he  [the  Shafee] 
has  an  option  of  inspection ;  and  if  any 
defect  be  afterwards  discovered  in  it,  he  has 
an  option  from  defect,*  and  may,  if  he 
please,  reject  it,  notwithstanding  the  pur- 
chaser should  have  excepted  such  defect 
from  the  bargain,  or,  in  other  words,  should 
have  exempted  the  seller  from  responsibility 
for  such  defect ;  because,  as  the  transfer  of 
property  by  right  of  Shaffa  is  the  same  as  a 
transfer  of  property  by  sale,  the  Shafee  has 
therefore,  under  both  the  above  circum- 
stances, the  power  of  rejection,  in  the  same 
manner  as  any  other  purchaser;   and  this 


*  Option  of  inspection  and  option  from 
defect  are  fully  explained  under  the  head  of 
Saxe.     (See  Vol.  II.  p.  255  and  258.) 


power  in  the  Shafee  is  not  destroyed  by  the 
purchaser  having  seen  tho  property,  or 
having  so  exempted  the  seller;  for  he  [the 
purchaser]  was  not  deputed  by  the  Shafee, 
and  his  act,  of  course,  does  not  affect  tiie 
Shafee's  power  of  rejection. 

Section, 
Of  Disputes  relative  to  the  Price, 

In  disputes  concerning  the  price,  the  asser- 
tion of  the  purchaser,  upon  oath,  must  he 
credited.  —  If  the  purchaser  and  Shafee 
differ  regarding  the  price,  the  former  al- 
leging one  hundred,  for  instance,  and  the 
latter  only  eighty,  and  neither  of  them  be 
able  to  bring  any  evidence,  the  assertion 
of  the  purchaser  must  be  credited  in  pre- 
ference to  that  of  the  Shafee  ;  because  here 
the  Shafee  alleges  a  right  in  the  purchaser's 
property  for  a  sum  short  of  one  hundred, 
which  the  purchaser  denies  ;  and,  according 
to  the  LAW,  the  declaration  of  a  defendant, 
upon  oath,  must  be  credited: — neither  is 
the  oath  of  both  parties*  required  in  this 
case  ;  for  the  Shafee  is  plaintiff  against  the 
purchaser,  but  the  purchaser  is  not  plaintiff 
against  the  Shafee,  he  being  at  liberty  either 
to  claim  or  resign  the  thing  in  question ;  and 
it  is  a  rule  that  both  parties  cannot  be  called 
on  to  swear,  unless  where  both  are  in  some 
manner  plaintiff,  or  in  some  particular  cases, 
where  it  is  expressly  ordained  by  the  law, 
neither  of  which  reasons  exist  in  the  pre- 
sent instance. 

And  so  likewise  evidence  produced  hy  him. 
— If  both  the  purchaser  and  the  Shafee  pro- 
duce evidence,  that  produced  by  the  Shafee 
must  be  credited,  according  to  Haneefa  and 
Mohammed.— Aboo  Yoosaf,  on  the  contrary, 
maintains  that  the  evidence  produced  by 
the  purchaser  must  be  credited ;  because  it 
proves  a  larger  sum  than  the  other,  and  it 
IS  a  general  rule  that  regard  is  had  to  the 
evidence  which  proves  the  most ; — as  where, 
for  instance,  a  difference  arises  regarding  tho 
amount  of  tho  price  betwixt  a  purchaser 
and  a  seller,  or  an  agent  and  his  constituent, 
or  a  person  who  buys  a  thing  from  an  infidel 
enemy,  and  the  original  proprietor  of  the 
thing; — in  all  which  cases,  it  both  parties 
bring  evidence,  the  evidence  of  him  who 
proves  the  largest  sum  is  admitted. — The 
difference  here  alluded  to,  betwixt  one  who 
buys  a  thing  from  an  infidel  enemy,  and  the 
former  proprietor  of  the  thing,  will  he  better 
elucidated  by  the  following  case. — A  Mus- 
sulman merchant  goes  upon  a  voyage,  ar- 
rives in  the  country  of  the  infidels,  receives 
their  protection,  and,  whilst  he  remains 
there,  purchases  a  slave,  who  had  formerly 
belonged  to  Zeyd,  from  an  infidel,  who  had 
carried  him  away  as  his  plunder;  and,  on 
the  merchant's  return,  Zeyd  claims  his 
slave,  ofiering  the  price  which  the  merchant 
had  given  to  the  infidel;  but  a  difference 
arising  betwixt  them  regarding  the  amount 


*  Arab.  Tahalif. — For  a  full  exylsiiA.ti&'^ 
of  this  tenn  «ee  ^.  \V\  q1  >^&^^  ^« 
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of  the  price,  both  adduce  evidence  to  prove 
tho  sum  they  assorted ; — in  which  case  the 
evi(l»'no<-  of  the  merchant,  which  Koes  U^  prove 
the  liir^^est  sum,  i«  admitted,  in  preference 
to  that  of  Zeyd.— In  support  of  the  opinion 
mnintiiined  hy  lliineefa  and  Mohammed  on 
this  point,  two  aru'uments  m:iy  he  urjred. — 
First,  the  evid«ne««  of  the  8hafeo  suhjeots 
the  ])urchaser  to  an  ohli^ati<m  ;  whereas  the 
evidence  oi  the  purehaser  does  not  suhject 
the  Shafee  to  any  obli^atitm,  since  he  has  it 
in  his  option  to  take  the  thing  in  dispute  or 
not ;  and  the  intention  of  establishinc:  evi- 
dence is  to  impose  anohlijjation. — Skcondly, 
if  it  he  possible,  a  reirard  shouhl  be  paid  to 
the  evidence  of  both  parties;  and  here  it  is 
possibh*,  for  there  is  no  absolute  contradic- 
tion in  tile  allejjfations  of  the  two  parties, 
since  the  purchaser  may  perhaps  have  twice 
pureha'^ea  llie  thin?;  and  both  purehast-s 
bein>^  thus  apparently  provetl,  it  remains  in 
the  option  of  the  .Sliafee  to  prefL-r  which- 
ever he  pleases;  that  is  to  say,  if  the  pur- 
chaser havtj  bou^'ht  the  thinj?  twice,  viz. 
onee  for  one  thousand,  and  another  time  for 
two  thou>and,  the  J>hat'ee  has  it  in  his  option 
to  take  the  thinj*-  for  whichever  of  these 
prices  he  thinks  proper. — With  respect  to 
the  analogy  ur||:ed  hy  Aboo  Yoosaf  be- 
twixt the  ease  in  question  and  that  of  a 
purchaser  and  a  seller  differing  concerninj? 
the  amount  of  the  j>rice,  it  eann<»t  be  ad- 
mitted ;  for  if  two  ditferent  sales  take  place 
betwixt  the  i)arties,  one  immediately  after 
the  other,  roprarding  the  same  thing,  the  one 
saU"  invalidates  the  other :  and  it  being  thus 
impossible  to  admit  the  allegations  and  evi- 
dence ()f  both  pirties,  that  evidence  which 
proves  the  larirest  sum  must  be  superior; 
and  the  suporinrity  is  then'fere  allowed  U) 
the  evidence  of  the  seller  over  that  of  the 
:)urchaser,  because  it  ])roves  the  larjfest  sum. 
In  the  ease  of  the  Shafee,  on  the  contrary, 
as  the  maxim  of  one  sale  invalidating  the 
other  does  not  afl'eet  him,  both  the  sales  hold 
good  with  respect  to  him; — whence  if  the 
purchaser  choose  to  purchase  the  same  thing 
twice,  the  Shafee  has  it  in  his  option  to  take 
it  for  either  of  the  prices,  as  has  been  men- 
tioned above.  IKsi<les,  as  an  agent  is  sup- 
posed to  stand  in  the  place  of  a  seller,  and 
nis  constituent  in  that  of  a  purchaser,  the 
same  laws  will  of  course  hold  with  respect 
to  them  as  are  established  in  the  case  of  a 
buyer  and  a  seller ;  and  this  is  contirmcd  by 
a  precept  quoted  from  Mohammed,  in  which 
it  is  expres>ly  said,  that  *' the  evidence 
brought  by  the  constituent  is  preferable."— 
AVith  respect,  also,  to  the  anah>gy  urged  [by 
Aboo  Yo'isaf]  betwixt  the  case  in  question 
and  that  of  a  dispute  between  the  purchaser 
of  a  slave  from  an  infidel  and  the  former 
master  of  such  slave,  it  is  entirely  unfounded, 
since  it  cannot  be  admitted  that  the  effect  of 
the  branch  is  the  same  as  that  of  the  root, 
as  we  tind  it  expressly  d«  clared  in  the  Seyir 
Kabeer,  that  the  evid«'nce  adduced  by  the 
former  master  of  the  slave  is  superior.  IJut 
even  admittiDg  the  above^menuoued  propo- 
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sition,  Btill  the  an^ment  is  of  no  weirkl 
for  in  the  case  of  the  merchant  two  hanraii 
could  not  be  made  successively  without  tj 
one  of  them  being  invalidated ;  whereis  i 
the  case  of  the  Shafee  (as  we  have  alr€-ad 
observed)  both  bargains  may  be  effective. 

And  also  his  assertion ,  if  the  seifer  a-m 
a  larger  amount, — If  tlie  sirller  and  purohas 
differ  regarding  the  price,  and  the  s-ll 
(supposing  him  not  yet  to  have  received  i 
allege  the  smallest  sum,  the  shafee  may  tal 
the  house  for  the  price  alleged  by  the  selle 
the  assertioa  made  by  him  of  a  smaller  su 
being  conbidered  a»  an  abatement  in  favoi 
of  the  purehaser,  of  which  the  Shafee 
entitled  to  avail  him  self.  We  shall  hai 
occasion  in  the  ensuing  section  tu  expUi 
the  ground  on  which  this  law  is  founded 
and  shall  therefore  in  this  place  a&^i^ 
only  one  reas<m,  namely,  that  the  riet 
given  to  the  Shafee  over  tho  seller  arii* 
from  his  own  declaration,  in  £«yio£ 
**  I  have  sold  it  for  such  a  price;''  a& 
therefore,  so  long  ns  he  has  not  received  tb 
price,  his  allegation  must  be  credited  rt 
garding  it, — whence  the  Shafee  is  entitle 
to  take  the  property  at  a  rate  agreeable  t 
his  assertion. — If,  on  the  contrary,  the  selle 
allege  the  largest  sum,  both  parties  most  b 
required  to  swear,  ami  tho  contract  of  sal 
is  then  dissolved.  If,  in  this  case,  eithtr  v 
them  refuse  to  swear,  that  price*  is  establi^lki 
which  has  been  set  forth  by  the  othtr,  an. 
the  Shafee  is  consequently  entitled  to  tak' 
the  house  for  that  amount.  If,  on  the  otbe; 
hand,  both  parties  swear,  the  Kazee,  at  thi 
requisition  of  one  or  both  of  them,  in«is 
dissolve  the  sale ;  and  the  iShafee  (vhos 
lijrht  is  not  to  he  pnjudieed  by  such  dissola 
tion)  may  then  take  the  house  for  the  amooa 
alleifed  6y  the  seller. 

If  the  seller  should  have  received  th 
price,  the  Shafee  may  take  the  house  for  lb 
amount  set  forth  as  the  price  by  the  pm 
chaser  ;  nnd  here  the  nllepration  of  the  seiie 
is  of  no  weight  or  credit,  ior  having  rew-iw 
the  price,  the  sale,  as  far  as  rehiti-s  ^l  bin 
is  finally  concluded,  and  he  b<comes  <>nlja 
a  stranger;  the  dispute  then  lying  bet«ii 
the  purchasiT  and  the  Shafee,  regaidioi 
which  we  have  already  been  very  explid 
in  a  former  part  of  this  section. 

Case  in  tcnich  the  seller's  assertion  may  I 
credited  concerning  the  price. — If  tlie  Shafe 
be  not  apprized  o!  the  seller's  having  receive 
tho  price,  and  the  seller  should  say,  "I  hav 
sold  the  property  for  one  thousand  dirnu 
which  I  nave  received,**  in  this  case  th 
Shafee  is  entitled  to  take  the  property  fo 
one  thousand  dirms ;  for,  as  the  beginnin 
of  the  seller's  speech,  in  which  he  acknow 
ledges  the  sale,  creates  the  Shafee's  right c 
Shaffa,  the  subsci^uent  sentence,  in  whid 
he  asserts  his  havmg  received  the  price,  a 
tcndinsr  to  extinguish  that  right  which  he  ha 
himself  created,  must  not  be  admitted.  Bb 
if  the  seller  should  sav,  **  I  have  sold  th 
ground  and  received  the  T»riee,"  and  thfi 
should  add,  '*  which  wasoae  thousand  dirms,^ 
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bis  eyidence  with  respect  to  the  amount  of 
the  price  cannot  be  admitted,  because  by  the 
prior  acknowledgment  of  his  having  received 
the  price,  he  becomes  like  a  stranger,  and 
has  no  further  concern  or  interest  in  the 
matter. 

Section, 

Of  the  Articles  in  lieu  of  which  the  Shafee 
may  take  the  Shaffa  Property. 

The  Shafee  is  entitled  to  the  benefit  of  any 
abatement  made  to  the  purchaser,  but  not  to 
that  of  a  total  remission. — If  the  seller  abate 
a  part  of  the  price  to  the  purchaser,  the 
Shafee  is  entitkd  to  the  benefit  of  such 
abatement ;  whereas  if  the  seller,  after  the 
sale,  remit  the  whole  of  the  price  to  the 

Eurchaser,  the  Shafee  is  not  allowed  to  avail 
imself  of  such  indulgence.    The  reason  of 
this  distinction  is,  that  an  abatement  of  a 
part  is  an  act  connected  with,  and  referring 
to,  the  original  bargain  or  sale ;    and  the 
Shafee  is  entitled  to  the  benefit  of  it,  because 
that  sum  which  remains  after  deducting  the 
abatement  is  the  price ;  whereas  an  entire 
remission  has  no  connexion  with  the  original 
bargain.     In  the  same  manner  also,  if  the 
seller  abate  a  part  of  the  price,  after  the  Shafee 
has  become  sei&ed  of  his  Shalfa  property,  he 
[the  Shafee]  is  entitled  to  the  benefit  of  such 
abatement,  and  accordingly  receives  back  the 
amount  abated  by  the  st  ller  to  the  purchaser. 
lie  is  not   liable  for  any  augmentation 
agreed    upon    after    the   sale.— iF^   on    the 
contrary,  the  purchaser,  after  the  bargain 
is  concluded,  apree  to  an  augmentation  of 
the  price  in  favour  of  the  seller,  the  Shafee 
is  not  liable  for  such  augmentation  ;  because 
his  pr.vilege  of  Shatt'a  is  established  for  the 
price  origiually  settled;  and  if  any  subse- 
quent augmentation  were  admitted  to  operate 
•with  respect  to  him,  it  would  be  a  loss  to 
tim ;  whereas,  on  the  contrary,  anv  subse- 
quent abatement  is  a  benefit.    Analogous  to 
tnis  case  of  augmentation  is  that  formerly 
stated,  in  which  it  was  remarked,  that  if  a 
man  make  a  purchase  for  a  certain  price, 
and  afterwards  renew  the  purchase  of  the 
same  thing,  and  settle  a  large  price,  the 
Shafee  is  not  prejudiced  by  such  augmenta- 
tion, but  is  entitled  to  his  Shafla  for  the  price 

first  agreed  upon.  .01^ 

If  the  price  consist  of  effects,  the  Shafee 
may  take  it  on  paying  the  value  of  those 
effects  :  but  if  it  consist  of  similars y  he  is  to 
pay  an  equal  quantity  of  the  same.— If  a 
man  sell  a  house  for  a  certain  quantity  of 
goods  or  efiects,  the  Shafee  is  entitled  to 
take  it  for  the  value  of  such  effects;  for 
effects  are  amongst  the  things  denominated 
Zooat-al-Keem,  or  things  which,  being  es- 
timable, are  compensable  bv  an  equivalent 
in  money. — If,  on  the  other  hand,  a  man  sell 
a  house  for  a  compensation  in  wheat,  silver, 
or  any  other  article  estimable  by  measure  or 
weight,  the  Shafee  may  take  it  for  an  equal 
quantity  of  the  same  article  ;  because  these 
are  of  the  class  of  Zooat-al-lmsal,  or  things 
oompensable  by  an  equal  quantity  of  the 


same  species.  The  reason  of  this  is  that  the 
revealer  of  the  law  *  has  established  in  the 
Shafeo  a  right  to  take  x)ossession  of  the 
property  of  the^  purchaser,  on  giving  him  a 
compensation  similar  to  the  price  which  he 
has  paid  ; — it  is  therefore  necessary  that  a 
similarity  betwixt  the  compensation  and 
price  be  observed  as  nearly  as  possible,  in 
the  same  manner  as  in  cases  of  destruction 
of  property. — (It  is  to  be  observed  that 
articles  which  differ  very  little  in  their 
unities,  such  as  walnuts  or  eggs,  are  in- 
cluded under  the  denomination  of  Zooat- 
al-lmsal,  or  things  comi>en8able  by  an  equal 
quantity  of  the  same  species.  If,  therefore, 
a  man  purchase  ground  for  walnuts  or  eggs, 
the  Shafee  may  give  him  a  compensation  in 
walnuts  or  egf^s,  and  is  not  required  to  pay 
an  equivalent  in  money.) 

And  so  likewise,  if  the  price  consist  of 
/awrf.— If  a  man  self  a  piece  of  ground  for 
another  piece  of  ground,  in  this  case,  as 
each  piece  of  ground  is  the  price  for  which 
the  other  is  sold,  the  Shafee  of  each  piece  is 
entitled  to  take  it  for  the  value  of  the  other, 
land  being  of  the  class  of  Zooat-al-Keem, 
or  things  compensable  by  an  equivalent  in 
money. 

In  case  of  a  term  of  credit,  the  Shafee  may 
either  wait  the  expiration  of  the  t^rm,  or  take 
the  property  immediately,  upon  paying  the 
price, — If  a  house  be  sold  for  a  price  pay- 
able at  a  distant  period,  the  Shafee  may 
either  wait  until  that  period  be  expired,  and 
then  take  the  house  for  the  same  price, — or 
he  may  take  it  immediatelv,  on  paying  the 
price  in  ready  money :  but  ne  is  n<»t  entitled 
to  take  it  immediately  and  demand  a  respite 
to  the  period  wattled  by  the  purchaser.  Ziffer 
maintains  that  the  Shatee  is  entitled  to  take 
the  house  immediately,  and  demand  a  re- 
spite ot  the  p;iyment  ^uud  such  also  is  the 
opinion  of  Shafci) ;  ^  lor  the  respite  is  a 
modiHcation  of  the  price,  in  the  same  manner 
as  if  it  were  stipulated  to  be  paid  in  coin  of 
an  inferior  species ;  and  as  the  Shafee  is 
f  ntitled  to  take  the  house  for  the  price  itself, 
he  is  of  course  entitled  to  take  it  for  the 
price  under  its  modification.  The  argument 
adduced  by  us,  in  support  of  the  former 
opinion,  is  that  a  delay  or  respite  cannot  be 
established  but  by  a  positive  stipulation  be- 
twixt the  parties;  and  in  the  present  case 
there  is  not  any  stipulation,  either  betwixt 
the  Shafee  and  the  seller,  or  the  Shafee  and 
the  purchaser  ;~nor  ean  the  seller's  con- 
senting to  a  respite  in  favour  of  the  purchaser 
be  construed  into  a  consent  to  respite  in 
favour  of  the  Shafee ;  for  men,  as  they  differ 
in  their  circumstances,  are  more  or  less  cap- 
able of  discharging  their  debts. — With  re- 
spect, moreover,  to  the  ar^ments  used  in 
behalf  of  Zifi'er's  opinion,  it  is  true  that  the 
respite  is  a  modification  of  the  price ;  yet 
the  law  is  not  to  be  bent  thereby ;  for  the 
respite  is,  in  fact,  a  right  of  the  purchaser ; 

*  Meaning,   the    prophet,   who  is   often 
termed  Shari,  or  the  lawgivet. 
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but  if  it  \vtT«-  n«liiiiit<  |l  a  moditicatitin  of  the  i  lake  the  land  for  the  value  of  the  wine  a*T;i 
]»ri««'.  it  woiiM  l>.'  a  rijrht  o!"  tlie  scUct,  like  !  as  of  the  pork  ;  for  the  g^vini;  or  nctiviDn' 
th«- iiri'-i-  it>i'lt;— this  rase  l»»inic  analojroiis  i  wine  amuni^st  Mussulmans  is  probibitriil 
t'»  whrre  a  man  luirrhas*  s  a  tiiinj?  lor  a  pri-e  :  ihtir  reli^rion,  and  it  is  iherelore,  niih  r 
]»:ivaM»'  at  a  jli^taiit  tiiin,  and  afterwards  I  spect  to  them,  reckoned  also  anionfrst  tl 
SI  Il<*  it  ajr.iin  hy  a  tawl.iat  salt*;— in  which  thiuRTS  which  are  of  the  denominatioa 
iiisiaiirf,  if  no  mhIi  >lipiilalion  he  ixpresfst'd,  |  Zooat-al-Kecm. — If,  on  the  other  hand.thf 
tin-  MT.-ml  jiunhaMT  is  n'»t  cntilU'd  to  a  '  l:e  two  Shat'ees,  the  one  a  Mussulman  and  tj 
t.  rni  iif  rn-dit,— and  s.»  h*  n*  like  wis/.— If.  :  other  a  Ziinmee,  the  former  must  take  b 
in  thf.'  rase  hir«-  eonsid.nd,  Xhv  hind  be  still  |  of  Xha  land  fur  half  the  value  of  theirin 
in  till' p«»ss«v> ion  ol'th  ■  m  lli-r,  and  the  >>hafee  !  and  the  liitt»>r  the  other  half,  for  hilf  tl 
tak«-  it  and  luy  hini  ihr  priiv  in  ready  quantity  of  the  wine. — If,  also,  the  Zimo. 
nion»  y,  his  [th.-  tt  ib  rVJ  « laini  apainst  the  I  Shafee  oecome  a  Mussulman,  as  his  right 
pjinhastr  cr.iMs ;  for  th«.-  bargain  with  j  strengthened,  not  invalidated,  by  hi^'cos 
rr>p-«'t  t.»  liiin  is  <lissolved,  and  the  Shafee  |  version,  he  is  therefore  to  take  Jus  half< 
is  Mibstitut-d  in  his  iilaee,  as  ha-ibit'n  already  the  land  for  half  of  the  value  of  the  wiat 
explained.  — If,  on  Xiw  eontrarv,  the  land  be 


ill  till'  ]>osM'SNiim  of  the  pun.'fiaser,  and  the 
SlialVf  take  it  fn»ni  him,  still  the  seller  must 
nllow  to  the  purchaser  tlu;  term  of  credit 
ori-^inally  settled  ;  bi-eaU'Ne  the  barfrnin  ])e- 
twixt  lli'in  is  n«»t  dissolved  by  the  Shafee's 
takinj:  tlie  land,  and  the  ease  is  therefore 
thf  !»anie  as  where  a  ])erM»n  makes  a  purchase 
iipi»n   credit,  and   then  sells  the  article  for 


because,  by  his  embracing'  the  faith,  he : 
incapacitated  from  payinj?  the  actual  viis 
which  then  (as  it  were)  becomes  non-cxi^Uni 
with  respect  to  him  ; — in  the  same  maor.i:!! 
where  a  person  makes  a  purchase  of  a  hoaa 
for  a  measure  of  grrc-en  dates,  and  a  .Siufrf 
afterwards  appears,  at  a  time  when  the  seaM 
for  fcreon  dates  is  past,  in  which  case  he  eusi 
take  the  house  for  the  value  of  thedatts,- 


n  ady  money,  in  which  case  the  lir>t  seller  is  '  and  so  likewise  in  the  present  instanw,ai 

n"t  entitled  to  demand  ready  money  from       •       •     •       -- 

him.     It  is,  liowt'Ver,  lawful  for  tht 

to  difer  takinp:  the  land  until  the  term  ot   the  L\w,  from  using  it  in  any  shape. 

credit   be  expired :   but  he  must  make  his 

demand  without  delay  :  for  if  he  nejjleet  ti> 

Tnake  an  immediate  demand,  his  ri^ht  of 

Shail'a,  aecordin^rto  Ilaneefa  and  Mohammed, 

bei^omi-s  null:— contrary  to  the  opinion  of 

A  boo  Yoosaf. — The  reason  for  the  opinion  of 

I.'.-inccfa  and  Mohammed  u^)on  this  head  is, 

tiiHt  as   the   Slialla  has  existence  from  the 

time  of  thi-  s  il**,  it  is  thiretore  requisite  that 

tlie  claim  be  made  upon  the  instant  of  the 

sale  Ih'iuf?    known.     The  reason    for  Aboo 

Yoosaf  s  opiniim  is  that  **  the  only  use  of  the 

<-laim  is  to  enabb'   the   Shafi-e  to  take  the 

land.'*    which    end    cannot    be    at    present 

t'llrcted,  whence  he  reniiins  silent;  and  as 

this   sil^^nce   does   not   ar^ue  any   recession 

from  his  right,  that  is  consequently  not  iu- 

viilidated.     To    this,    however,    it    may  be  __   ^  ^  v.  .„- 

n-plied,   that  the  takinp  of  the  land  is  a   quish  the  whole.    This  is  alscTtixeoplnirn^ 
matter  pcjsterior  to  the  claim  ;  and  the  Shafee   Shafei.    lie,  however,  admits  that  the  Sbafe 


mey  from  I  wine  w,  m  effect,  non-existent  with  re^^l 
he  Shalee  to  Mussulmans,  the^r  bein^  prohibited,  bj 
e  term^  of  the  L\w,  from  using  it  in  any  shape. 

Section. 

X7ir  Shafee  mat/  either  take  the  hvildinf 
or  plantations  of  the  purchaser  {paying  i>* 
valuv),  or  mat/ cause  them  to  he  rcmor*^.' 
If  the  purchaser  of  crn>und  subject  to  a  cUia 
of  .Shaffa  erect  buildings  or  plant  tret-s  up^jc 
it,  and  the  Kazee  afterwards  order  thegroaDii 
to  be  delivered  to  the  Shafee,  it  in  this  a» 
rests  with  him  [the  Shafee]  either  to  lake  lb* 
«:n)und,  together  with  the  buildinp  or  tifrs, 
paying  the  value  of  both,  or  to  oblige  th: 
purchaser  to  remove  them.  This  is  the  d*- 
trine  of  the  /ahir  Kawaj-et.  It  is  recvrdic 
Irom  Aboo  "ioosaf  that  the  Shafee  Oinau: 
oblige  the  purchaser  to  remove  his  buildinp; 
but  he  must  either  take  the  ground,  paying 
the  value  of  the  trees  or  buildings,  or  r^lir 


has  it,  moreover,  in  his  power  to  take  it  on 
the  instant,  by  paying  down  the  price. 


may  cause  the  building  or  the  trees  to  S 
removed,  on  indemnifying  the  purehx^i^ri: 


Case  of  proper  ft/  sithject  to  ^ShajFa,  pur-  the  loss  he  may  thereby  sustain.  In  f^horl 
chased  hv  a  Zunmee  for  a  price  consisting  o/j  according  to  him,  the  Shafee  has  three  thiir 
unhtrful  articles. --\v  a  /immee  purchase   in  his  option;  for  he  may  either  take  the  Uad 


land  for  wino  or  yioik,  and  the  Shafee  be  also  a 
Zimmee,  he  [the  Shafee]  may  take  the  land 


option;  _ 

together  with  the  trees  and  build  ings,"payr:i 
the  value  of  those,— or  he  may  cause  themti 


amongst  the  latter,  is  held  as  vinegar  amongst 
the  former,  and  hogs  as  shet^p,  it  toUows  that, 
vinegar  being  included  under  the  denomina- 
tion of  Zooat-al-lmsal,  and  sheep  under  that 
of  Zooat-al-Kecm,  the  Shafee  is  at  liberty  to 
take  the  land  for  an  equal  quantify  of  wine, 
or  for  the  value  of  the  pork.  If,  on  the  con- 
traryt  the  Shafee  be  a  MuA&uImaU)  he  is  to 


,  ,.         ^        buildmjfs,  since - 

ground  was  his  own  property,  and  it  wouk 
therefore  be  unjust  to  oblige  him  to  removt 
them ; — in  the  same  manner  as  where  ground 
is  for  a  short  time  transferred  by  a  irrant,or  b^ 
a  defective  sale,  and  afterwards  taken  baek,- 
in  which  case  the  granter  or  the  seller  has :: 
not  in  liis  power  to  oblige  the  grantee  or  tht 
purchaser  to  romove  any  buildingt  hcmiy 
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baye  raised  upon  the  ground  whilst  it  was  in 
liis  x)ossessioi], — or  (in  cases  of  Shaffa)  where 
tbe  pun^aser  has  raised  a  crop  of  ffrain 
from  the  ground, — in  which  case  the  Snafee 
cannot  oblige  him  to  rcmoye  it  until  it  be  fit 
for  reaping. — Secondly,  in  the  present  case 
one  of  two  grievances  must  follow ;  for  either 
the  Shafee  must  sufier  a  grievance  in  being 
obliged  to  pay  an  enhanced  price  for  his 
Shank  on  account  of  the  additional  value  of 
the  building,  or  else  the  purchaser  must 
suffer  a  grievance  in  being  compelled  to 
rpfflove  tnem.  Now  the  latter  of  these 
grievances  is  the  heaviest,  for  it  is  a  loss 
ivithout  any  recompense ;  whereas  the  in- 
crease of  price  paid  by  the  Shafee  is  not 
•without  a  consiaeration  ; — and  where  the 
Shafee  either  takes  the  ground,  paying  for 
the  trees  and  buildings,  or  relinquishes  the 
irhole,  the  greater  of  the  two  grievances  is 
ohyiated,  and  the  smaller  one  only  is  induced. 
The  reasons  urged  in  behalf  of  the  opinion 
quoted  from  the  Zahir  Kawayet  are,  that 
ms  the  purchaser  has  planted  trees  or  erected 
buildings  on  ground  over  which  the  rights  of 
ftnother  extend,  without  first  obtaining  the 
•anotion  of  that  other,  they  must  be  removed, 
in  the  same  manner  as  wnere  a  person  who 
holds  ground  in  pledge  builds  upon  it  with- 
out the  permission  of  the  pledger. — Besides, 
the  right  of  the  Shafee  is  stronger  than  that 
of  the  purchaser,  as  being  of  prior  date; 
whence  it  is  that  any  act  of  the  purchaser, 
even  such  as  the  selling  or  granting  of  the 
ground,  may  be  dissolved.  It  is  otherwise 
with  respect  to  a  grantee,  or  a  purchaser 
under  an  invalid  contract  (according  to 
Haneefa)  ;*  because  they  act  under  a  per- 
mission from  the  possessor  of  the  right ;  and 
«l»o,  because  the  ri^ht  of  resumption,  in 
cases  of  gift  or  invalid  purchase,  is  but  of  a 
weak  nature, — whence  it  discontinues  upon 
the  erection  of  buildings.  The  right  of 
Shafia,  on  the  contrary,  stilly  continues  in 
Ibrce ;  and  therefore  the  rendering  absolutely 
obligatory  the  value  of  the  trees  or  build- 
ings, upon  the  Shafee,  in  case  of  his  claiming 
his  right,  would  be  absurd ;  in  the  same 
manner  as  holds  in  cases  of  claim  of  right;* 
— in  other  words,  if  a  person  purchase  land, 
and  plant  or  build  upon  it,  ana  it  afterwards 
prove  the  right  of  another,  the  purchaser 
recovers  the  price  of  the  land  and  the  value 
of  the  trees  and  buildings  from  the  seller, 
and  not  from  the  claimant  of  right ;  and  in 
the  present  instance  the  Shafee  stands  as  the 
claimant  of  right.  Analogy  would  suggest 
that  grain  also  should  be  removed  from  the 
land;  but,  by  a  more  favourable  construc- 
tion of  the  LAW  in  this  particular,  it  is  not 
to  be  removed  ;  because  the  term  of  its 
continuance  is  limited  and  ascertainable  ; 
and  as  the  delay  mav  be  recompensed  to  the 
Shafee  by  a  rent  or  hire,  it  cannot  therefore 
be  very  grievous  to  him. 

*  Arab.  Istihkak,  meaning,  a  claim  set  up 
to  the  subject  of  a  sale.  *(8ee  Vol.  II.  p.  294.) 


27ie  Shafee  ts  not  entitled  to  any  remune^ 
ration  for  buildings  erected  or  trees  planted 
on  land  tchich  proves  the  property  of  another : 
—but  he  may  remove  them. — If  a  Shafee, 
having  obtained  possession  of  his  Shafia 
land,  erect  buildings,  or  plant  trees  upon  it, 
and  it  afterwards  appear  that  the  land  was 
wrongfully  sold,  being  the  property  of 
another,  the  Shafee  recovers  the  price, — 
from  the  seller,  where  he  had  taken  the 
land  from  him, — or  from  the  purchaser, 
where  he  had  taken  it  from  him ;  because  it 
is  evident  that  it  was  wrongfully  taken. 
He  is  not,  however,  entitled  to  recover  from 
either  party  the  value  of  his  buildings  or 
trees,  but  is  at  liberty  to  carry  them  wherever 
he  pleases. — It  is  recorded  from  Aboo  Yoosaf 
that  the  Shafee  may  also  recover  the  value 
of  the  buildings  or  trees  from  the  person 
from  whom  he  received  the  ^und  ;  because 
that  person,  under  such  circumstances,  is 
considered  as  the  seller,  and  the  Shafee  as 
the  purchaser ;  and  it  is  an  established  rule 
that  the  purchaser  may  recover  frt>m  the 
seller  the  value  of  such  buildings  as  he  has 
erected  on  the  ground,  if  it  appear  that  the 
ground  sold  to  him  was  not  the  property  of 
the  seller,  but  of  another  person.  There  is, 
however,  a  difierence,  in  this  case,  betwixt 
a  Shafee  and  an  ordinary  purchaser;  for 
the  latter  is  deceived  by  the  seller,  and  is 
empowered  by  him  to  take  the  ground, — 
whereas  the  Shafee  is  not  deceived  by  the 
purchaser,  nor  can  he  be  said  to  be  em- 
powered by  him  to  take  the  ground,  since  the 
purchaser  himself  is  compelled,  tne  Shafee 
taking  possession  of  the  ground  without  his 
consent. 

If  the  property  have  sustained  any^  acci- 
dental or  natural  injury  after  sale,  still  the 
Shafee  cannot  take  tt  for  les^  than  the  full 
price, — If  a  man  purchase  a  house  or  garden 
subject  to  a  claim  of  Shafia,  and  the  building 
(owing  to  some  unforeseen  calamity)  be  de- 
stroyed, or  the  trees  decay,  it  rests  in  the 
option  of  the  Shafee  either  to  resign  the 
house  or  garden,  or  to  take  it  and  pay  the 
full  price  ;  because,  as  buildings  or  trees  are 
mere  appendages  of  the  ground  (whence  it  is 
that  they  are  included  in  the  sale  of  land 
without  any  particular  mention  being  made 
of  them),  no  particular  part  of  the  price 
is  set  against  tnem, — unless  where  they  nave 
been  wufully  destroyed  by^  the  purchaser,  in 
which  case  it  is  lawful  for  him  Tthe  purchaser] 
to  sell  the  appendages  so  destroyed,  and 
make  a  profit  oy  them,  exclusive  or  the  full 
price  of  the  nx)und.  It  is  otherwise  when 
one  half  of  tne  ground  is  inundated  ;  for  in 
such  case  the  half  of  the  thing  itself  being 
destroyed,  the  Shafee  may  take  the  remainder, 
paying  only  half  the  original  price. 

If  the  injury  be  committed  by  the  pur- 
chaser, the  Shafee  may  take  the  ground  alone 
at  its  estimated,  value, — If  the  purchaser  wil- 
fully break  down  the  erections,  the  Shafee 
may  either  resign  his  claim,  or  may  take  the 
area  of  ^und  for  a  proportionable  part  of 
the  original  price  \  butVi!bS&  Ti^\»  «D^3C\^^A 
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the  ruins,  becauRc  they  are  become  a  separate 
property,  and  are  no  longer  appendages  of 
the  jfronnd  ;  and  the  ri«:lit  iif  Shaffa  extends 
only  to  the  gfround,  and  to  thin^  so  attached 
to  it  as  to  Ik'  appi'ndaiT'"*. 

Cose  of  a  Shafvv  taking  ground  with  fruit 
trees. — If  a  man  purchase  a  piece  of  j^round, 
haviii^r  date  trees  u|Km  it  bearing  fruit  at  the 
time,  th<'  Shafec  is  entitk'd  to  take  the  fruit, 
— provided  particular  mention  have  been 
made  of  it  in  the  sale,  for  otherwise  it  is 
not  comprehended.  What  is  here  advanced 
proe-eds  up<m  a  favourable  construction. 
Analogy  would  suggest  that  the  Shafee  is 
not  miitled  to  take  the  fruit;  because,  as 
the  fruit  is  a  dependant  both  of  the  tree  and 
of  the  ground  (whence  it  is  not  included  in  a 
saU'  of  ground  unless  it  ho  particularly 
mentioncil),  it  therefore  resemhles  the  furni- 
ture of  a  house.  The  reason  for  a  more 
fav'turahle  construction,  in  this  particular, 
is  that  l;:i-  fruit,  in  consequence  of  its  con- 
nexion with  the  tree,  is  a  dependant  of  the 
laufl,  in  the  same  manner  as  an  erection,  or 
any  thing  inserted  in  the  wall  of  a  house, 
such  as  a  d<»or,  for  instance  ;  and  therefore 
the  Shaft  e  is  i^ntitled  to  take  it.  The  same 
rule  also  holds  where  the  ground  is  purchased 
at  a  time  when  there  is  no  fruit  npcm  the 
tree-^,  and  ihe  fruit  is  afterwards  produced 
whilst  it  [the  ground]  is  yet  in  the  pur- 
ch.iser's  possession  ; — in  other  words,  the 
Sliufee  is  lere  also  entitled  to  take  the  fruit, 
because  that  is  a  dependant  of  the  original 
artii'le  ;  in  the  same  manner  as  in  the  case  of 
a  female  slave  who  is  sold,  — if  she  be  de- 
livered of  a  chihl  previous  to  her  being  given 
over  to  the  purchaser,  still  the  child,  as 
well  as  its  mother,  is  the  property  of  the 
purchaser. 

is  either  of  the  two  preceding  cases,  if  the 
purchaser  have  gathered  the  fruit,  and  the 
Shafee  aftcrwartls  come  and  claim  his  privi- 
leg;',  he  is  not  eutithd  to  the  fruit  so  gathered; 
for  it  is  no  longer  an  appendage  of  the 
ground.  It  is  said,  in  the  Mahsoot,  that  if 
the  purchaser  have  gathered  any  of  the  fruit, 
a  proportionable  abatement  should  ho  made 
in  the  price  to  the  Shafee.  The  compiler  of 
th«'  Iledaya  remarks,  that  this  is  in  the 
former  only  of  the  two  ahove-mentioned 
cases ;  for  the  fruit  being  produced  at  the 
time,  and  being  actually  and  expressly  in- 
cluded in  the  sale,  it  is  natural  to  suppose 
that  a  part  of  the  price  was  given  in  con- 
sideration of  it ;  whereas,  in  the  latter  case, 
the  fruit  was  not  produced,  and  could  only 
bo  included  in  the  sale  as  a  consequent, 
whence  no  part  of  the  price  could  have  been 
set  against  it. 


CHAPTER  III. 

OF   THE   ARTICLES    CONCERXINO    WHICH 
SHi-FFA  OPERATES. 

The  right  of  Shaffa  hohU  with  reaoect  to 


..  .,^..        ^.,^^^  _^...  ..  .     \  The  tem,  in  the  original,  Big^iificsbotti 

a//  tmmoveaole  property,— Tjlil  pTVTk\ft%^  ol\YDL'5i\>3A.v\i^  e^^rj  %\^<>\eB  of  water-carriaM. 


Shaffa  takes  place  with  respect  to  immo 
able  property,  notwithstanding  it  be 
capable  of  division,  such  as  a  fiith,  a  n 
or  a  private  road.  Shafei  maintains  t 
nothing  is  subject  to  Shaffa  but  what 
capable  of  being  divided  ;  because  (acco 
ing  to  his  teneU)  the  end  of  Shafu  is 
obviate  the  inconveniences  attending  a  di 
sion  of  property,  which  does  not  hold  ii 
property  incapable  of  division.  Our  d 
trine,  however,  is  sTounded  on  a  precept 
the  prophet,  who  has  said  "  Shaffa  tal 
place  with  regard  to  all  lands  or  house 
Besides,  according  to  our  tenets,  the  jtj 
principle  of  Shaffa  is  the  conjunction  of  pi 
perty,  and  its  object  (as  we  have  alrea 
explained)  to  prevent  the  vexation  arisi 
from  a  disagreeable  neighbour ;  and  t] 
reason  is  of  equal  force  whether  the  tkx 
be  divisible  or  otherwise. 

The  privilege  of  Shaffa  does  not  erte 
to  household  effects  or  shipping;*  becan 
of  a  saying  of  the  prophet,  "  Shaffa  affw 
only  houses  and  gardens ; "  and  also,  hteu 
the  intention  of  Shaffa  being  to  prerenl  t 
vexation  arising  from  a  bad  neighbour,  it 
needless  to  extend  it  to  property  of  a  mof 
able  nature. 

Unless  it  be  sold  separate  from  the  gnm 
on  which  it  stands.— It  is  observed,  in  t 
abridgment  of  Kadooree.  that  Shaffa  do 
not  affect  even  a  house  or  trees  when  » 
separately  from  the  ground  on  which  tb 
stand.  This  opinion  (which  is  also  mti 
tioned  in  the  Mabsoot)  is  approval ;  for 
buildings  and  trees  are  ncjt  of  a  prrmaae 
nature,  they  are  therefore  of  the  das* 
moveahles.  There  is,  however,  an  eiw] 
tion  to  this  in  the  case  of  the  upper  story 
a  house ;  for  it  is  subject  to  Shaffa,— whes< 
the  proprietor  of  the  under  stor?  U  d 
Shafee,  as  is  also  the  proprietor  of  the  upp 
the  Shafee  of  the  under  one,  notwithstom 
ing  their  entries  be  bv  different  roads. 

A  Mussulman  and  a  Zimmee  are  on  i 
equality  with  respect  t^  it, — A  Mussruu 
and  a  Zimmee,  being  equally  affected  by  tl 
principle  on  which  Shalfa  is  established,  ai 
equally  concerned  in  its  operations,  are  ther 
fore  on  an  equal  footing  in  all  cases  regAPdi: 
the  privilege  of  Shaffa ;  and  for  tlie  saa 
reason,  a  man  or  a  woman,  an  infant  or  t 
adult,  a  just  man  or  a  reprobate,  a  freenu 
or  a  slave  (being  either  a  Mokatib  or  a  il 
zoon),  are  all  eoual  with  respect  to  Shafl&L 

It  holds  with  respect  to  property  tran 
ferred  in  any  shape  for  a  consideration. 
V\  hen  a  man  acquires  a  property  in  bun 
for  a  consideration  (in  the  manner,  for  i 
stance,  of  a  grant  for  a  consideration),  tl 
privilege  of  Shaffa  takes  place  with  reape 
to  It,  because  it  is  in  the  power  of  the  Shafi 
to  fulfil  the  stipulation. 

It  does  not  hold  in  a  property  assigned  \ 
dower,  or  as  a  compensation  for  Juftoo/tf,  c 


liooK  XXXVIII.-Chap.  III.] 


SHAFFA. 


559 


as  a  hire,  or  in  composition  for  murder,  or  as 
the  price  of  manumission. — TnE  privilege  of 
Shaffa  cannot  take  place  relative  to  a  house 
assigned  by  a  man  as  a  dower  to  his  wife,  or 
by  a  woman  to  her  husband  as  the  condition 
on  which  he  is  to  grant  her  a  divorce,  or 
which  is  settled  on  a  person  as  his  hire  or 
reward,  or  made  over  in  composition  for 
"wilful  murder,  or  assigned  oyer  as  the  ran- 
som of  a  slave ;  for  with  us  it  is  a  rule  that 
Shaffa  shall  not  take  place  unless  there  exist 
an  exchange  of  property  for  property,  which 
is  not  the  case  in  any  of  these  instances,  as 
tbe  matters  to  which  the  house  is  opposed  are 
not  property.     Shafei  holds  Shuita  to  take 
place  in  all  these  cases ;  because,  although 
the  matter  to  which  the  house  is  opposed  be 
not  property,  it  is  nevertheless  capable  of 
estimation    (according  to  his   tenets),    and 
therefore  the  house  may  be  taken  upon  pay- 
ing the  value  of  the  matter  to  which  it  is 
opposed,  in  the  same  manner  as  in  the  sale 
oi  a  property  for  a  consideration  in  goods  or 
effects.     It  IS  to  be  observed,  however,  that 
this  opinion  of  Shafei  obtains  only  with  re- 
spect to  a  case  where  a  part  of  a  house  is 
assisrned  as  a  dower,  or    made  over  as  a 
consideration  for  Ehoola,  a  composition  for 
marder,  and  so  forth ;  for,  according  to  his 
tenets,  there  is  no  Shaffa  except  in  cases  of 
joint  property. 

It  holds  with  respect  to  a  house  sold  iti 
order  to  pay  the  dower, — If  a  man  marry  a 
uroman  without  settling  on  her  any  dower, 
and  after war< is  settle  on  her  a  house  us  a 
dower,  the  privilege  of  Shaffii  does  not  take 
place,  the  house  being  here  considered  in  the 
same  light  as  if  it  hud  been  settled  on  the 
woman  at  the  time  of  the  marriage. — It  is 
otherwise  where  a  man  sells  his  house  in 
order  to  diseharpe  his  wife's  dower  either 
proptT  or  stipulated ;  because  here  exists  an 
exchange  of  property  for  property. 

If  a  man,  on  tiis  marriage,  settle  a  house 
upon  his  wife  as  her  dower,  and  stipulate 
that  she  shall  pay  him  back,  from  the  price 
of  the  house,  one  thousand  dirms,  according 
to  Haneefd  the  privilege  of  Shafta  does  not 
take  place  relative  to  that  house ;  whereas 
the  two  disciples  hold  that  it  affects  a  part 
of  the  house  equivalent  to  one  thousand 
dirms.* 

It  does  not  hold  with  respect  to  a  house  the 
possession  of  which  is  compromised  by  a  sum 
of  money. — The  privilege  of  Shaffa  does  not 
operate  relative  to  a  house  concerning  which 
there  has  been  a  dispute  betwixt  two  men, 
compromised  by  the  defendant  (who  was  the 
possessor)  paying  the  plaintiff  a  sum  of 
money,  atter  denying  his  claim  ;  for  in  this 
case,  the  compromise  being  made  after  the 
denial,  the  house,  in  the  imagination  of  the 
defendant,   still  belongs  to  him  under  his 


*  The  reasonings  on  both  sides  are  here 
recited  at  large;  but  are  omitted  in  the 
translation,  as  containing  merely  a  string 
of  metaphysical  sabtilUes  of  little  or  no  use. 


original  right  of  property,  and  consequently 
no  sale  or  exchange  of  property  for  property 
can  here  be  established  in  regard  to  him ; — 
and  so  likewise  if  he  refuse  to  answer  to  the 
suit,  and  then  compromise  it  with  a  sum  of 
money,— ^since  it  may  be  supposed  that  he  has 
parted  with  his  money  rather  than  be  under 
the  necessity  of  taking  an  oath,  even  with 
truth  on  his  side,  or  ot  involving  himself  in 
litigious  disputes  and  broils.  If.  on  the  con- 
trary, he  confess  the  justness  of  the  plaintiff''8 
claim,  and  then  compromise  with  a  sum  of 
money,  the  nrivilege  of  Shaffa  takes  place  ; 
because  as  ne  has  here  acknowledged  the 
plaintiff's  right  to  the  house,  and  retained 
It  afterwards  in  virtue  of  a  compromise,  an 
exchange  of  property  for  property  is  clearly 
established  in  this  instance. 

It  holds  with  respect  to  a  house  made  over 
in  composition,— If  a  defendant  compromise 
a  suit  by  resigning  oiv  making  over  a 
house  to  the  plaiutiff,  after  having  either 
denied  his  claim  or  acknowledged  it,  or  re- 
fused to  answer  it,  the  right  of  Shaffa  is 
established  with  respect  to  the  house;  be- 
cause, as  the  plaintiff  here  accepts  the  house 
in  consideration  of  what  he  conceives  to  be 
his  right,  he  is  therefore  [in  adjudging  the 
right  of  Shaffa  against  him]  dealt  with  ac- 
cording to  his  own  conceptions. 

But  not  with  respect  to  property  transferred 
hy  grant, --T RE  privilege  of  Shaffa  is  not 
admitted  in  the  case  of  grants, — unless  when 
the  grant  is  made  for  a  consideration,  in 
which  case  it  is,  in  effect,  ultimately  a  sale. 
Still,  however,  the  privilege  of  Shaffa  can- 
not be  admitted,  unless  both  parties  have 
obtained  possession  of  the  property  trans- 
ferred to  them  by  the  terms  of  the  grant 
(nor  if  the  thing  granted  on  either  side  be 
an  indefinite  part  of  any  thing) ;  for  a  grant 
on  condition  of  a  return  is  still  a  grant  in 
its  beginning,  as  has  been  already  explained 
in  treating  oif  gifts.  It  is  further  to  be  ob- 
served that  the  privilege  of  Shaffa  cannot 
be  admitted,  unless  the  return  be  expressed 
as  a  condition  on  making  the  grant;  for  if 
it  be  not  so  expressed,  and  the  parties  give 
to  each  other  reciprocal  presents,  these  pre- 
sents on  both  sides  are  held  as  pure  grants, 
although  each  of  theni  having  met  with  a 
requital  of  his  generosity,  neither  is  allowed 
the  power  of  retreating. 

It  cannot  take  place  with  respect  to  a  pro^ 
perty  sold  under  a  condition  of  option,— -If  a 
man  sell  his  house  under  a  condition  of  option,* 
the  privilege  of  Shaffa  cannot  take  place 
with  respect  to  that  house,  the  power  re- 
served by  the  seller  being  an  impediment  to 
the  extinction  of  his  right  of  property :  but 
when  he  relinquishes  that  power,  the  impedi- 
ment ceases,  and  the  privilege  of  Snaffa 
takes  place,  provided  the  Shafee  prefer  his 
claim  immediately.    This  is  approved. 


•  That  is,  **  reserving  to  himself  the  power 
of  hereafter  dissolving  the  sale."  (.Se^  y^V. 
II.  p.  220  to  Ifi^,) 
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lint  it  hnlds  tcith  renpect  (o  a  propcrtij  so  '  since  the  law  admits  the  dissolution  ol 
;)Mrf7i'i''r  '.  — If,  on  tho  contrary,  a  man  ]»iir-  sale,  in  a  case  of  invalidity,  in  order 
v\\:\>v  ::  liuuhc  mult T  a  Condition  uf  option,  obviate  such  invalidity,  an  effect  wt 
thr  1  i ivilt  u'c  of  Sliatfa  takis  placu  with  ■  could  not  bo  produced  if  the  privilege 
r«  >!.■  it  to  it  ;  lor  surli  a  powtr  resorvL-d  bv  Shatla  wv-ro  allowed.  If,  however,  the  p' 
thi-  imnhasrr  is  hold,  in  the  o]>inion  of  all '  i-has<r  put  an  end  to  the  possibility  of' 
tin?  l«arn«d.  to  b-  no  imptdimrnt  to  the  dissolution  bv  any  particular  act,  such  ii5 
fxtiintion  of  the  svlb.r's  ri^ht  of  property  ; '  erecting:  buildingrs  on  the  ground,  or  theUi 
and  thr  ri^ht  of  Shatt'a  is  fuund»-d  and  rests  the  privilejre  of  Shaffa  may  take  place,  sh 
up'^n  tlu-  extinction  of  the  selh-r's  ri^dit  of  the  impediment  then  no  Ion frtT  exists. 
lirojHTty,  as  has  bei-n  alnrady  explaini-d.         i      77f/'  sefler  of  a  propertt/,  under  en  inn 

Ami'tm  thi'  Shtifer  tnkintf  potisessiun^  the  sale,  is  still  Shafee  of  the  titljactnt  proprr 
piirrhuai'rH  rnjht  of  option  erases.  -  If  the  — If  the  house  adjacent  to  one  wfaicQ  I 
SliaffL*  take  the  houstMlurinj?  the*  ourehaser's   been  transferred  by  an  invalid  sale  be  sc 

diiys).  such   whilst  the  one  so  transferred  is  still  in  t 


seller]  is  t 

^  because  of  t 

having  the  house  in  his  possession,  is  no  '  continuance  of  his  riR-ht  in  the  other. 
lonStTcapabUof  nicetintf  it;  and  the  Sliafoe  ;  Ufitil  he  deliver  l7ie  property  sold  to  t 
cannot  i)nti-nd  to  claim  the  power  of  dissolv- 1  pwrr/ifljfer,  trho  then  has  the  right.— ]rt 
injf  the  bargain,  since  that  power  was  founded  I  seller  have  delivered  over  the  iiret  hoo: 
in  a  contlition  established  in  favour  of  the  previous  to  the  Kazec  decret»injf  to  him  t 
purchaser  only.  Shaffa  of  the  adjacent  one,  the  pureLis^ 


purchaser  or  seller,  has  the  power  of  dissolv-  .  the  scdler  delivers  over  the  lirst  house  a  A 
mg  tlie  barjrain,  the  house  adjoining  to  the  '  the  Kazee  has  decreed  to  him  the  Shaffi 
one  in  question  be  sold,  he  wlio  possessed  the  second;  for  in  this  case  his  right  of  Shai 
Mioh  power  is  the  Shafee  of  the  adjoining  is  not  invalidated;  because,  after  the  dw 
house.— If  it  b«;  the  seller,  he  is  the  JShafee,  of  the  Kazee  has  passed,  it  is  no  losp 
bioause  whilst  he  retained  the  power  of  dis-  i  necessary  that  he  preserve  his  right  of  w 
solving  the  bargain,  his  right  of  property  perty  in  that  house  from  which  he  ders. 
remained  unextinguished  ; — or,  if  it  be  the  nis  right  of  Shafla. 
purchaser,  his  claiming  the   Shaiia  of  the  |      Which^  however,  fails  upon  the  seller  r 


from  the  time  of  adjusting  the  bargain;  and  because  his  right  of  property  in  that  hm 
in  consequence  of  his  right  of  property  in  j  from  which  he  derived  it  has  ceased  prtvioi 
the  first  house,  he  lias  the  right  of  Shaffa  |  to  its  being  granted  him  by  a  decree  oft: 
with  respect  to  the  second.  If,  in  this  ease,  !  Kazee.  If,  on  the  contrary,  the  seller  do  d 
the  Shafee  of  the  first  house  should  after-  |  take  back  the  first  house  until  aftt-r  I: 
wards  come  and  claim  his  right,  he  is  entitled   Kazee  has  decreed  the  Shaffa  of  the  st '  ^ 


to  the  Shaffa  of  the  first  house ; — but  he  is 
not  entitled  to  that  of  the  second,  because 
the  first  house  was  not  his  property  at  the 
time  when  the  second  was  sold. 

If  a  man  purchase  a  house  without  seeing 
it,  and  afterwards,  in  virtue  of  his  privilege   the  Kazee  has  passed  it  is  no  longer  nece&KD 
of  Shaffa,  take  the  adjacent  house,  which   that  he  preserve  his  right  of  property  in  ih 
happens  to  be  sold,  still  his  i)ower  of  reject-  ■  house  from  which  he  derived   his  ri"ht 


to  the  purchaser,  his  [the  purchaser' s]  r.ci 
of  Shana  is  not  invalidated  ;  beeaust,  n:  iJ 
time  it  was  decreed,  the  house  from  wliii'a 
was  derived  was  his  property ;  and  (a*  ^ 
have  already  observed)   after  the  deen* 


ing  the  first  house  on  seeing  it  does  not  cease  ; 
for  as  it  wt)uld  not  be  annulled  even  by  an 


Shaffa. 
A  right  of  Shaffa  is  not  created  htf  partse 
express  renunciation,  it  consequently  is  not  makimj  a  partition  of  their  Joint  property.- 
annulled  by  an  act  which  affords  only  a  pre-  \y  two  or  more  partners  divide  the  gn»ui 
sumption  of  renunciation.  i  in  which  they  have  hitherto   held  a  joii 

'I'ne  right  does  md  hold  with  respect  to  a  '  property,  the  privilege  of  Shaffa  cannut  1 
property  transferred  under  an  invalid  sale.  |  claimed  by  any  neighbour ;  because,  althoui 
— InF.  privilege  of  Shaffa  cannot  take  place  ,  the  di\'ision  of  joint  propeity  bear  the  ct 
regarding  a  house  transferred  by  an  invalid  '  racteristic  of  an  exchange,  yet  it  also  bea 
sale,  either  before  or  after  the  purchaser '  the  characteristic  of  a  separation,  namely, 
obtaining  possessicm  of  it;  for,  before  the 
purchaser  obtains  possession,  the  house  he- 


separation  of  the  rights  of  one  person  IK- 

those  of  others,  a  thing  which  may  be  doL 

longs  as  usual  to  the  seller,  and  his  right  of  by  compulsion,  since  any  one  of  the  partne 

property  is  not  extinguished ;  and  after  he   ''^^'  ' — ^    -   ■•  • 

has  obtained  possession  there  is  still  a  pro- 
bability that  the  bargain  ma^  be  diftsolved. 


\ 


may  cause  it  to  be  effected  by  an  apphcatic 
to  the  Kazee,  notwithstanding  it  be  cooinu 
to  the  inclination  of  the  others.    It  is  n 


:  XIXVUI.-Chap.  IV.] 

fore  &  pure  eiohaa^,  whioh  admits  of 
mpuUiaD,  but  must  lie  accoiapUsIied  b; 
«nourrence  of  botb  parties;  aai  the 
lege  of  Shaffii  is  admitted  by  tie  LAW  to 
te  only  in  oubcb  of  a  pure  exchaafre- 
e  right  once  rtiinquuhed  cannot  aJUr- 
t  be  resumed,— Ir  ft  man  purohase  a 
^,  and  IhD  Shafee  relinquish  his  pri- 
.-,  aod  the  purchaser  afterwards  reject 
virtue  of  nu  option  of  inapectdoo,  or  a 
tion  of  option,  or  by  a  decree  of  the 
itrate  in  Tirtue  of  an  option  from  defect, 
tiafee  ia  not  entitled  to  claim  bis  privi- 
whether  the  man  had  ever  taken  pos- 
n  of  the  house  or  not;  and  so  likewise, 
I  man,  before  taking  possessioa.  reject 
ouse  on  discovering  a  blemish,  without 
ree  of  the  Kazee  ;  fur  as,  under  all  those 
nstoDces,  the  rejection  is  a  diesoiutioc 
e  barttain,  the  house  reverts  ta  its  ori- 
proprii^tor:  and  the  privilege  of  Shaffa 
.  estubliabed  but  on  tho  notification  of  a 
lale.  If,  on  the  contrary,  the  purchaser 
,  the  house  on  discovurinj^  a  blemish  in 
ter  haviuff  taken  possession  without  a 
e  of  the  Kazee.  — or,  if  the  seller  and 
laser  agree  to  dissolve  the  contract,— 
rivilege  of  Shaffa  is  established  to  the 
e  i  because  in  those  instances  the  rejec- 
or  dissolution  is  a  breaking  off  with 
ct  to  the  seller  and  purchaser,  inas- 
as  thev  arc  their  own  masters,  and 
>ver  will  and  intend  a  breaking  off: — 
ith  respect  to  others  it  is  not  a  breaking 
at  it  rather,  in  effect,  a.  new  sale,  since 
haracteristic  of  sale,  namely,  an  ei- 
•e  of  property  for  property  with  the 
ul  consent  of  the  parties,  exists  in  it; 
.a  the  Shafee  is  another,  it  is  therefnre  a 
vith  respect  to  hLm,  whence  his  right  of 
a  must  be  admitted. 


CHAPTER  IV. 

RCC11STANCE8  WHICH    I^SVITSDATE  TBE 
BIOBT  OFSHAFFA. 

riijht  of  Shaffa  is  invalidated  bg  the 
;e  omitting  to  procure  evidence  in  dtu 
—If  the  Shafec  omit  to  procure  evidence 
i  having  claimed  his  Shaffa  on  bein^ 
ncd  of  the  sulc,  notwithstanding  his 
y  so  to  do,  his  right  of  Shaffa  is  void, 
Lse  of  his  neglecting  to  claim  it. — In  the 
manoer  also,  if  he  preler  the  Tolb 
isibat,  or  immediate  claim,  and  omit 
alb  I»h-had  wa  Takreer.  notwithstend- 
is  ability  to  make  it,  his  right  of  Shaffa 
il.  as  hus  been  already  explained. 
bi/  his  offering  to  compound  il. — If  the 
«  agree  to  compound  his  privilege  of 
&  fur  a  compensation,  he  thereby  in- 
atcs  his  right,  and  is  not  entitled  to  the 
ensation ;  for  ne  has  no  established  right 
iperty  in  the  place  in  dispute,  bat  merely 
ver  of  insisting  on  becoming  tho  pro- 
>T  in  exclusion  of  the  puroMMr ;  and 
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as,  therefore,  a  tenimoiation  of  Shaffa  (under- 
stood in  renouncing  all  right  to  disturb  tho 
proprietor  in  the  enjoyment  of  the  properly) 
IS  not  a  subject  of  exchange,  it  follows  that 
no  consideration  can  be  demanded  for  it. 
As,  moreover,  the  relinquishment  of  the 
right  could  not  lawfully  be  suspended  even 
upon  a  valid  condition,  that  is,  a  condition 
proper  to  it  (such  as  a  stipulation  of  giving' 
up  something  in  return  which  is  not  pro- 
perty), it  follows  that  it  cannot  be  lawfully 
suspended  upon  an  invalid  condition,  or  con- 
dition not  proper  to  it  (such  as  a  condition  of 
giving  up  property  in  retam  for  a  rotre  right, 
which  is  not  property),  i  fortiuri.  The  con- 
dition of  a  return  is  therefore  null,  end  the 
relinquishment  of  the  right  remains  valid 
without  a  return  ;— and  the  case  of  a  person 
selling  his  right  of  Shaffa  is  subject  to  the 
same  rule. — It  is  otherwise  in  a  case  of  com- 
position for  retaliation  ;  because  retaliation 
IS  a  right  established  against  the  person  of 
the  murderer  in  behalf  of  the  representative 
of  the  murdered,  who  is  the  avenger  of  his 
blood. — It  is  also  otherwise  with  respect  to  a 
consideration  received  for  manumission  or 
divorce ;  because  that  is  a  consideration  for 
right  of  property  established  in  the  subject 

the  manumission  or  divorce.— Analogous 
to  the  case  of  relinquishment  of  Shafi'a  for  a 
compensation  by  composition  is  that  where  a 
man  says  to  his  wife,  being  under  an  option 
of  divorce,  "  Choose  me,  for  one  thousand 
dirms,"  or  where  an  impotent  person  tells 
his  wife  that  "  if  she  will  relinquish  her  right 
of  dissolving  the  marriage  he  will  give  her 
one  thousand  dirms ; "  lor  if,  in  either  of 
these  cases,  the  wife  accept  the  propusal,  she 
forfeits  the  power  she  possessed,  and  th6 
husband  cannot  he  compelled  to  pay  the 
compensation. — Bail  for  the  person,  also 
(commonly  termed  Hiuir  Zaminee),  bears  a 
resemblance  to  Shaffa  in  this  particular ;  for 
if  a  person  who  is  bail  for  the  appearance  of 
a  deotor  apply  to  the  creditor  and  prevail 
upon  him  to  compremise  with  him,  by  relin- 
quishing his  claim  on  him  as  security,  for  a 

'  .in  compensation,  the  surety  is  in  lliis 
released  from  his  engagement,  and  at 
lame  time  is  not  liable  lor  the  compen- 

n.— This  is  one  tradition.     According  to 

another  tradition,  the  surety  can  neither  be 
made  liable  fur  the  compensation,  nor  yet 
released  from  his  engagement  of  bail.  Some, 
also,  contend  that  this  last  is  the  case  with 
respect  to  Shaffa,  whilst  others  maintain  that 
the  rule  applies  to  bail  only. 

Or  by  the  death  of  the  Skafee  before  the 
Kama's  dtiree.  —  If  tliu  Shaleo  die,  his 
right  of  .'^Imtfa  betomes  extinct,  Shafei 
maintains  that  tho  right  of  .Shaffa  is  here- 
ditary.—Tli^:  compiler  ol  the  Hedaya  remarks 
that  this  difference  of  opinion  obtains  only 
where  the  Shalee  dies  after  the  sale,  but  pre- 
vious to  the  Jiazte  decreeing  bioi  the  Shaffa; 
for  if  he  i  ie  after  the  Kazev  has  decreed  hia 
Shaffa,  without  having  paid  thv  price,  or 
obtained  possession  of  the  property  sold,  his 
right  dsTolvM  to  his  bit\n,  'v'an  WcmA 
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li'ihli'  for  the  prke.  The  ar^riiiiKiit  of  our  ,  instance)  purchase  land,  or  so  forth,  t: 
ihictMr-^  uivai  th.  iH.iut  ill  which  they  (litl'tT  ,  riffht  of  both  continues  unaflfectcrd;  for  li 
from  Sh:i!«i  is,  thiit  xW  ihuth  of  thv  Shaft r  former,  if  he  were  afterwards  to  contest  L 
■xtiir'ui-'ht  <l  hi-*  ri-'iit  in  thr  iiruiK-rty  from  rijrht,  must  in  so  doing  labour  to  annJ  ii 
R-hith  h»'  «h  rivt  <l  hi>  i»rivil'  l'«-  nf  Shatia  ; '  sale  which  was  completed  by  him,— wli-rt 
and  th«  pruimty  di»l  n-'t  dtvulvt-  to  his  heirs  j  the  latter,  in  so  doings,  does  not  unLul  ti 
until  :itt»  r  thi  s:ih-.    IJ-  >id«'s,  it  is  an  express  '  purchase  made  by  him,  the  takinsr  of  jl  j-r 


an»l  till  pn>i«rty  «li«l  n'»t  tUvulvf  to  his  heirs  I  the  latter,  in   so  doing^t  docs  not  unLul  ti 

till  s:ih-.    IJ'  >id«'s,  it  is  an  express  '  purchase  made  by  him,  the  takinsr  of  jl  jr 

f.iniUtion  i»l'  siiaUii,  thai  a  man  In   lirmly !  perty  in  virtue  of  Shatfa  beinsj  itM;lf  a  si 

k,  or  b. 


TM.^Mvs,»l  ft    thi    ]»ri]i.rty   from   whirh  h«; ,  of  purthase.     In  the   same  manner  also 

{l.rivt  •-  hi•^  riu'iit  ot  ^lialla  at  th«-  tiim-  wlun  the  .Shafee  become  Zaiuin  Wl  Jiirk,  orl 

th'    Mihi'  <'t  of  it  i-  ^ol«l,  a  (iauiition  whirh  for  what  may  hapiKru,*   by  engaeiiuf  to 

il  I -s  ii.ii  h"Ul  on  th'    I' at  of  th«-  hviis.     It  resjxmsihle  to  the  purchaser  for  tb;  amoni 

is,  nit»ri«)Vi  r,  :i  lonrlitiiiu  that    th<'  pMinTty  of  tht-  pri'.-e  in  case  the  house  >h«jUiJ  altt 

lit  th'  >\i.iU  ■■  niuaiii  linn  until  thy  decrii-  «»f  wards  prove  thi?  right  of  another  ikts-'C-L 

th»-   Km/h-  h'    ]':i^~-'l;  au'l  as  tlii^  do,s  not  rijrht  of  Shafla  is  tlu-rubj-  iuvulidatrd.  ! 

hi»lil  '»ii  till-  put  "1  till  <liiM  a-^id  Shaii-r,  thi-  also,  if  a  man  sell  a  house,  stipulatiL?  tl 


Sl.'ill  I  i<  tlii'i' lV»r'    U'lt  I  ■'tal»li>ln 'l  wiih  ii-    ontion    of    a     third     person,    mt-Aiii-j  tl 
si».  ■■;  !■•  aiiv  "II'-  of  his  d«  SLvndanl?,  Iulmum'    SiiatV-e,  and  he  [tht*  .Shatee]  eontiriatht^ 


Ill"  th'   lailnV'-  of  ii--  *•  'mlitioiis 


.  hi;    thtrihy  forfeits    his    right   of  Shafi 


//  is  U'tt  Inrn'f'l'tfftf  hj/  fhr  ihath  nf  ///#' '  whcivas,  if  a  iiian  purchase  a  house, s'jf'^ 
nnr>  Ini^t  i\  II /n/  fhri'i /'>!''  ttiinmf  hr  Ji.^pnsni  hitin^'  tlie  opti«m  of  u  third  persn»n,  wh?: 
nt'  "II  hi^  h,hii[t\  \\  llif  ]nirrha>«  r  die,  yt't  the  Shafte,  and  he  [the  Shafte]  contimti 
til.  \\'z\\\  of  Mijilla  is  not  ixtin^rui-^hi-'l,  tor '  purchase,  his  rij^ht  of  .Shafia  is  not  iDTji 
th'   >li:it'  .■  ^^ho  i--  i  ntith  'I  to  it  Mill  i-\i>ts,    datf^rl. 


of    ihr    i»iirth.is«  r.s    «li  ht>-,   or  di>i)osrd    of   . ,  _.  „. „„   .— ^- 

areordinic  to  his  te-t.iiii'  Jil ;  and  if  tlK-  Kazce  his  right  beinir  sold  for  one  thousand  din 
or  extrutor  sill  it  in  ord«  r  to  disehari^i'  tlie  and  ho  relinf|ui^h  his  right  of  Shaffa.  i: 
dtljtsof  tin-  cstit'-,  or  if  ilif  purehasiT  have  aft i.rwards  learn  that  the  house  was  soldi 
be^uiath"  d  it,  thv  Shafir  may  rmder  any  of  a  less  price,  his  resignation  is  not  bindia 

''      ^^  ^  '  '  **      and  he  may  still  assert  his  right  of  iM; 

for  it  was  the  deamess  of  the  price  wbk 
induced  him  to  resign  ;  but  upon  the  dimin 
tion  of  the  price  becoming  known,  thereaai 
of  his  resiniation  no  longer  exists,  acd  it 
consequently  void.  In  the  same  mas: 
also,  if  news  be  brought  that  the  hous^- 
sold  for  one  thousand  dirm 9,  and  the  Sbi: 
kaz<<',  Mlltli'' housr  from  which  he  derives' afterwards   kirn   that    it   was    sold  f'^? 

(juantity  of  M'heat  or  barley  equivalrtt 
one  tliousand  dirms,  or  even  more,  hisit^i 
nation  is  void,  and  lie    may  still  tak''  1 
^>halfa ;  because  it  is  to  be  suppose d  ihtii 
reason  for  resij^ninj;  it  was  his  inability 


tluM-  transactitms  void,  and  may  take  tlic 
house  ;  for  the  rif:ht  of  the  Shafre  isantere- 
<irnt ,-  -whence  he  Iuin  th(.'  power  of  annulling 
tin-  puri*hasir's  ai'ts  with  n-sjiect  to  the  iiru- 
])erty,  «v»'n  ilurinjr  his  litVtime. 

//  /.S  Inriiliihltrd  hi/  thr  Hftflfn-  SrHhl;/  th*' 
prnprrtf/  fihftirr  hi  i/t  rii'vtf  his  n\/ht. — If 
tlic  Shafei',  previous  to  the  decree  of  the 
Kaz<<',  >ell  tln"  housr  from  which  he  derives 
his  rijfht  of  Shatia,  the  reasons  or  grounds 
of  his  rijfht  hrinj;  thereby  extinguished,  the 
right  itsilf  is  invalidatid,  notwithstanding 
he  he  ignorant  (»f  the  sale  of  the  house  to 
which  it  related;— in  the  sanu-  manner  as 

where  a  man  nlincinishos  his  Shafla  without  furnish  the  amount  of  the  price  in  ti 
being  infornud  of  tlie  sale,  or  ac^iuits  a  ])er-  species  (namely,  dirms)  for  which  he  f 
son  of  a  dei)t  without  knowing  the  amount ;  heard  the  house  was  sold  ;  but  upon 
in  the  lirsl  of  whi(.'h  cases  the  ri^htof  Shalfa  understanding  that  it  was  sold  for  wh 
is  invalidatid,  and  in  the  eceond  the  debtor  ur  barley,  it  is  probable  that  ho  may  be  a 
is  aequittrd.      It   is  otherwise  where    the    to  furnish  the  quantity,  since  it  frt-qua 


Shaft.'e  sills  his  house  upon  a  eondition  of 
option ;  for  as,  whilst  a  power  of  option 
remains  in  the  selhr,  his  uroperty  is  not 
totally  extiuj?uished,  it  follows  that  the 
ground  of  Shalla  (namely,  a  conjunction  of 
property)  ^tiil  Continues. 

Or  bij  his  acting  as  agent  for  the  seller. — 
If  the  fjhafee  act  as  agent  of  the  seller,  and 
s<dl  the  house  on  liis  behalf,  his  right  of 
Shalia  is  thereby  invalidated ;— whereas  if 
he  act  as  agent  for  the  purchaser,  and  pur- 
chase the  house  on  his  behalf,  liis  right  of 
Miafta  is  not  invalidated.  In  short,  it  is  a 
rule,  tliat  if  a  i)erson,  as  agent  for  another, 
sell  the  land,  &e.  of  that  other,  the  ri^ht  of 
Shaffa  in  bo:li  is  th*  reby  invalidated; 
wLcreos,  if  an  agent  (such  aa  a.  ni\xn-OLgv:T»  Vox 


happens  that  men  who  are  unable  to  par 
thousand  dirms  are  capable  of  f  urnisaiiu 
equivalent,  or  even  more  than  an  eauivJi 
in  barley  or  wheat.  This  rule  also  h< 
regarding  every  othor  article  sold  by  wei 
or  measure,  or  which  differs  so  little  in 
species  that  it  maj'  be  sold  by  number  (*' 
as  eggs  or  walnuts),  in  the  same  mannei 
with  respect  to  barley  or  wheat.  It  is  otli 
wise  witn  respect  to  goods  or  effects :  foi 
tlie  Shafee,  hearing  that  the  house  is  sold 
one  thousand  dirms,  resign  his  ri^t,  < 
afterwards  learn  that  it  was  sold  lor  go 

*  For  an  explanation  of  this  phrasc- 
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equal  in  valae  to  oao  thousand  dinns,  or 
more,  his  resignatiun  is  Devcrtheless  bind- 
infr,  and  he  ia  not  entitled  to  hia  Shaffa, 
becaase  he  would  ia  this  case  be  liable  for 
ttte  price  of  the  ^oods.  which  consists  of 
dirma  and  deenora. — .So,  likewise,  his  resi)^- 
tution  ia  binding  if  he  afterwards  Icoro  that 
ttie  house  was  aold  for  a  ctirtain  number  of 
dMnoTB  equivalent  to  one  thousand  dirms, 
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wieh  to  disappoint  a  nei^bboor  of  hia  right  of 
Shaffa,  bi!  majr  do  it  by  first  pnrohasiag  a  part 
of  tht!  biiuae,  for  tbi.  price  be  means  to  MTe 
for  tho  whole,  eiceptmR  only  a  Binvle  dirm, 
which  hi'  may  aftcrwaraB  give  as  the  price 
of  the  remainder. 

WlieiT  the  price  of  the  property  aold  is 
compromised  for  a  specific  article,  the  Shafee, 
if  he  inaiat  on  his  right,  must  pay  the  price. 
— If  a  man  purchase  a  house  for  a  certain 
price,  and  arterwards,  in  lieu  of  that  price, 
give  a  Jamma,  or  Rown,  to  the  aoller,  the 
Shafee  must  take  the  house  for  the  price 
first  settled,  and  not  for  the  value  of  Uie 
ffown ;  for  the  exchanging  of  the  price  for 
—   -  djgtinot  and  separate  bar- 


Or  the  purchasei:—lF  tho  Shafee  be  first 
informed  that  a  particular  person  is  the  pur- 
vluuer,  and  thereupon  reaiKn  his  Shaffa,  and 
ho  afterwards  learn  that  the  purchaser  was 
snctber  person,  he  is  still  entitled  to  his 

Sufia,  because  a  man  might  not  wish  to  .u^.s"--   ■■— •  »  u*."'— ^^  ~»>'  •^^^•^•.■^  tn 
k»Te  one  person  for  hia  neighbour,  althoii|j;h  I  gain ;    and  the  price  which    the   Shafee 

L»  may  very  readily  choose  to  have  another,  to   pay  is  on  account  of  the  house,  not  on 

In  the  same  manner  al«o,  if  he  afterwards  account  of  the  gown.     The  compiler  of  the 

lawn  that  two  persons  are   the  purchasers  Hedava  remarks  that  this  also  la  a  device, 

(rii.  the  one  whose  name  ho  first  heard  of,  by  which  the  rig-ht  of  Shaffa,  either  in  a 

and  another),  he  is  ontitJed  to  take  bis  Shall'a  partner  or  a  neighbour,  may  be  eluded ;  as 

ftwu  the   one  in  ftbose   favour   he  had  not  the  house  may  be  sold  for  a  price  equal  to 

zsngned  it.  twice  its  value,  and  then,  in  lieu  of  that 

Or  uihere  he  has  been  misinformed  cnji-  price,  a  gown  may  be   given  to  the  aellor 

e»mtnglhe  article  vold.^lF  news  be  brought  equal  to  thereal  value  of  tbe  house.   Such  an 

to  the  Shafee  that  one  half  of  the  housf  ia  evasion,  however,  mov  be  productive  of  loss 
and  he  resign  hia  right,  and  it  aftt'r-  ,  to  the  seller  in  case  the  house  ahould  after- 

■'    '   ''         '    '  ■.    .  warda  prove  tohave  been  the  rigbtof  another; 


midi  appear  that  the  w£olc    .._  . 

■nit  still  in  such  cusc  claim  bis  8haffa,  sitii 
K  i*  to  be  supposed  that  he  at  first  n-si^t 
IiIb  Tight  in  oraer  to  avoid  the  inconveniem.  _ 
of  «  partner,  whereas  if  the  whole  bo  sold 
there  is  no  occasion  for  his  being  subject  to 
any  such  inconvenience.  If,  on  the  contrary 


;  for  then  the  purchaser  of  the  honse  is 

1  tied  to  receive  back,  from  the  purchaser  of 

:  the  gown  (that  is,  the  seller  of  the  house), 

t  the  whole  price   of  the   house,  which  was 

I  mnch  more  than  adequate  to  its  value,  the 

_., .^,  bargain  regarding  the  gown  remaining  un- 

le  be  reversed,  that  is  to  say,  if  he  lir^l  j  diswJved.     There  is,   indeed,   one  mode  by 

learn  that  the  whole,  and  afterwards  tb^it  which  the  seller  may  avoid  the  risk  of  such  a 

only  the  half  is  sold,  he  is  not  (according  In  loss ;  and  that  is,  by  purchasing,  in  lieu  of 

tbe   Zahir  Kawayet)   entitled  to  claim   lii:i  .the  number  of  dirms  for  which  the   house 

Sbafia,  because  his  resignation  of  the  whole  was  sold,  a  quantity  of   deenars ;— for,   as 

oomprehended  bis  rtiignation  of  a  part.  this  is  a  Sirf  sale,  it  follows  that,  upon  the 

e,    ,.  right  of  another  appearing  to  tbe  house>_  the 

bftioii.  agreement  becomes  null,  as  mutual  seizin. 

Derive  by  tchich  Ibi-  right  of  Shaffa  may  which  is  a  condition  of  Sirf  sale,  does  not 

h«  ecarfef/.— Whebi    a  man  sella  the  whole  here  exist;  because  as  it  here  appears  that 

t>i                              Itinp-  only  the  breadth  of  the  seller  was  not  entitled  to  the  price  of  ths 

.:'  AoDff  the  house  of  the  house  in  Ueu  of  what  he  purchased  o 


this 


Sh.-:..  .1:       :■■    •'li.iree]^ 

entitled  to  el.iim  his  privilege,  beci 

neighbourhood  beinft  thus  cut  off.     Thi 
ievicc  by  which  the  Shafee  may  be 
twinted  of  his  right ;  and  it  is  still  tbi 


..    .    __pted  deenars,  be  is  obliged 
of  IlIm   deenars,  but  nothing  more. 

described, 


restore  the 
eluding 


U  the  seller  grant  the  iolervening  part  of  however,  it  is  abominable;  because  (as  be 
bia  house  as  a  free  gift  to  tte  purchaser,  ami  aivues)  the  privilege  of  Shaffa  is  insbtuted 
put  hirn  in  poBsesaion  of  it.  solely  with  a  view  to  prevent  the  inoonve- 


. ^__  ji  poBsesaion  ..  ... 

Gito  of  a  house  purchased  ...   _ _, 

iltt  same  person,  at  different  times, — If  a  man 
purchase,  first,  a  share  of  a  house,  such  qh  a 
a  third  or  a  fourth,  and  allerwards  tlic  re- 
mainder,—the  neighbour  has  the  priviloi;!- 
of  Shaffa  over  that  share  which  was  fii'^i 
bonght,  but  not  over  that  which  was  last 
bon^ht ;  for  olthoush,  as  being  u  neighbour, 
he  IS  entitled  to  that  privilege  over  both. 
■till  tbe  purchaser  has  a  superiot  right  to 
the  Shaffa  of  the  remainder  of  Iho  bouse,  aa 
being  apartncrthercin.theriglilof  a  iiirlntr 
■nperseding  that  of  a  neighbour,  as  tuts  been 
nlready  explained.      If,  therefore,  a  man 


which  might  otherwise  ensue  to  the 

Shafee  :  but  if  devices  ore  admitted  to  elude 
and  set  at  nought  his  privilege,  the  incon- 
veniences which  may  ensne  will  not  be  pre- 
vented, and  the  end  of  the  institution  will 
be  defeated.    The  argument  of  Aboo  Yoosaf 
is,  rtiat  OS  tho  above    devices  prevent  the 
right  of  Shaffa  from  ever  being  established, 
the  inconveniences  that  may  accrue  bi  tbe 
Shafee  ought  not  to  be  considered. 
Section. 
llISC£LLiRF.ora    CASES. 
The  Shafee  moy  io.H  o  shavB  JTom  orrvt  <ij 


i.,.;,.'l  f.'frri„is.rs:  hnt  if  tlui'v  hr  sntial  cf^^^t's  l,t  i'M  in  the  other  part  of  i 
M  /,.  rs,  ,11,'lnnh/  .wi«  iturrJmsvr,  hv  mUf^t  take  hO^J^^'i  he  [thv  .*^hafltl  is  not  the  oeigbK- 
i„-  i'f'iii'i"'>h  ff'--  "It"-'-. —  If  livt'  i»rr:»uiis  A'  ^nc  partner  sell  hih  »hare,  the  Ska 
1. lit.  ill-  a  ii'U-  li.'iii  iiiif  man,  the  Shatve  md!/ jntnuf  any  subsequent  ptirtitiun,  i 
\uA\  l.ikf  111-  I'loi-  1  li-iii  ••!■  Jiny  uiio  of  thtni.  tuh'  it  for  the  price. — If  one  ot  two  forta 
Ii.  «.:i  lii-  c'liii.iry,  t-mr  man  purchase  a  :  in  a  house  sell  Lis  shaiv,  and  afterwards 
h.iu>t.'    liiiiii  li\i-  iM.'ir..ii>,   tin.'    Sialcc    maj !  purchaser  and  the  remaining  partner  m: 


W'V«..-'.«-">«       ••«         AAW        aj-iasw  ^-vwra        ^a«iv>.        •<^«.«i  —  a.B.     ■ 

purchaser  and  the  re  main  in  ff  partner,  t 
partition  is  not,  strictly  speakiu^,  an  an 
mvobt it ure,  but  inertly  an  ext-rci&e  of  n| 


litlm-  l.iki  «'!•  r»liii'iiii>h  thi-  whole,  hut  is  ^  the  partition  together,  the  bhafet  mayolj 
wA  X  nlilli  tl  to  tak<-  any  ]»articular  .>hare  or  i  to  such  partition,  and  insist  upon  aLtvo: 
j.ri'i"»ili"U.  'Iht  dillrnme  het ween  these  because,  as  no  sale  tuok  place  betwiit 
two  ias«  a  i«*  tliat  it,  iu  the  latter  in-^tanee, 
the  Shalrc  wi  re  aili»>VKl  to  elaiin  a  nart,  it 
wiiuhl  ue(ii>i<iii  a  di-t  liininulion  in  the  bar- 

f^aiu  t'j  the  purehasi  r,  and  he  productive  of  of  property,  and  consequently,  the  Shate 
very  irivat  inconvmi*  nee  to  him  ;  whereas,  j  entitled  to  annul  it,  in  the  same  nuLner 
iu  the  lormer  instant,  tlie  Shafee  being: .  he  may  annul  any  other  act  of  proper 
mir«  iy  the  snh-titnte  of  one  of  the  hve  ])ur-  ■  done  by  the  purchaser,  suoh  as  salt,  or  fi 
eh:i>«i>,  no  (li>eriniination  in  tlie  bar;:ain  is  .  A  licensed  slare  {incohed  in  diht]  c 
oceasi.ined.  There  is  no  diUeri-nce  iu  the  law  j  A/*  master  may  be  Shafee  to  eacJi  fjtit 
in  either  of  theM/  eas«  h.  whether  in  uiixVing  \proptrty.—^l¥  a  man,  beinjr  potiK'?'sed/ 
the  ])ureha>e,  a  certain  ]>roiK>rtion  (»f  the  ilazoon^  [licensed]  slave,  iuvolveii  in  dd 
prie.'  had  heeu  set  ajraiusl  tach  proportion  of 
thi-  hoiiM-,  or  whether  one  piiee  had  been  in 
jft  m  lal  t'  rnih  a«:reed  ui>ou  lor  the  whole ;  for 
thi-  iaw  is  K''i>ii"^hd  only  uj>ou  the  di^cri- 
minaU'in  in  the  liar^'ain.  Neither  is  there 
any  dilleimi"  whi  tiu  r  tlio  Sha fee  take  his 
rij:lil  l»eh»re  th';  ])ur«*liaser  has  obtained  pos- 
ft»i>Mon,  ur  ihlay  it  until  alter. — This  is  ap- 
pr«)Ved.  It  niu.st,  however,  be  observed,  that 
if  one  of  the  i)ureliasers  have  not  obtained 
po^MMMon,  although  h>.-  have  paid  his  pro- 
])««rtitin  «»f  thi-  price,  the  Sliafee  is  not  enti- 
tb;d  to  take  \i\>  >hari;  of  the  house  until  the 
rest  of  the  jnii chasers  have  also  i)aid  their 
resptc!ive  i)roporti<ms  of  the  price;  for 
oihv  rwise,  a  juri  of  tin-  hou>o  being  iu  the 
pi)-M  ssion  of  the  Sh.ifee,  and  a  part  still 
remaining'  it  that  of  the  seller,  it  is  to  be  ap- 
l)rebeudeil  that  the  seller  mif^ht  suft'er  vexa- 
tion iroin  ha\ini^'  a  1  ad  ueii^hbour.  In  short, 
the  ."^hufie  lure  stands  in  the  room  of  one  of 
the  i)inTlM>  rs ;  and  one  of  the  i)urchasers, 
on  paying?  his  pniportion  of  the  price,  may 
not  take  po.-M>sion  of  his  share  until  the  rest 
[•»f  the  i)urehaMrs]  liave  also  paid  their  pro- 
jmrliin.  It  is  otherwi<e  after  possessnm ; 
for  iu  that  case  the  Shafec  may  assert  his 
l»ri\ib'^'i',  as  the  possession  of  the  seller  is 
then  tU.-tioytd. 

Jii  ctisi-  of  the  Hitlt'  and  partition  of  half  a 
hoti.sf,  thv  Shtft:v  may  take  thv  purchaser  8 
tut.^iy  a  man  piirehas'i  one  half  of  a  house, 
and  alterwanls  the  seller  and  purchaser 
make  the  partition  betwixt  tlicmselves,  the 
iSlml'ee  nniy  either  take  or  rilinquish  that 
half  which  fell  to  the  lot  of  the  purchaser, 
oi  which-  ver  side  it  happens  to  be  situated  : 
but  he  cannot  objeet  to  the  i>ariition,  and 
insist  upon  a  new  one  ;  for  a  Shafee  is  not 
entitled  to  disturb  the  possession  of  the 
si.ller  :  and  as  paitition  is  an  act  of  inves- 
titure, he  is  therefore  not  entitled  to  disturb 
the  liartition  also.  This  is  related  as  the 
opinion  of  Aboo  Yoosaf.  It  is  recorded  from 
llaneefa,  that  the  Shafec  is  not  authorized 
to  take  the  half  in  question,  unless  it  happen 
to  bo  on  that  side  next  to  the  house  trom 
which  he  derives  hiB  Ti«ht\  ioi  \V  the  ))ur-  ^Secondly 


sell  his  house,  that  shive  may  be  the  >tx> 
of  it.  And  in  the  same  manner  also,  if ::: 
a  slave  sell  a  house,  his  master  muy  U.- ' 
Shafec  of  it ;  for  the  act  of  takins:  a  pMpx-: 
by  privilege  of  Shafia  stands  as  a  D«;r^Li: 
Olid  purchase  and  sale  is  admittta  brti: 
them,  as  being  attended  with  udvai:q 
since  it  is  here  considered  to  be  on  \k\mI 
the  creditors.  It  is^  otherwise  whew  ' 
slave  is  not  involved  in  debt ;  iV^r  then,  if 
sell  a  house,  it  is  on  account  of  hia  Uii^ti 
and  tlie  man  on  whose  account  the  U^i^ 
sold  cannot  be  tlie  Shafee. 

Acts  of  a  father  or  guardian  icith  rtff 
to  the  tShaffa  of  an  infant  tcarJ.—il 
father  or  guardian  resign  the  right  of  Sb 
belonging  to  their  infant  ward,  such  rt:>i£: 
tion  is  lawful,  according  to  Aboo  Yoo^t  i 
llaneefa.  Mohammed  and  Ziifer  say  tL;:' 
is  not  lawful;  and  that,  the  ri^ht  of' 
infant  Sliafee  being  still  extant,  he  is  ectii 
to  claim  it  as  soon  as  he  attains  ma^^• 
The  learned  in  the  law  observe  that  ihtn 
the  same  ditierence  of  opinion  in  the  cm 
a  father  or  guardian  omit tin[;  to  make' 
claim  of  Shalfa  on  l)eing  apprised  of  th':^ 
of  the  house  ; — or  of  an  agent  re?ijjning 
claim  before  the  tribunal  of  the  Kazte. "  1 
arj^'uments  usud  by  Mohammed  and  Zi) 
are  twofold.— First,  it  is  alleged  that 
ri^ht  of  Shafia  being  tirnily  estabUshdi 
the  infant,  the  father  or  guardian  hive 
the  power  of  annulling  it,  any  more  thu 
annulling  his  right  to  a  fine  of  bluod 
retaliation.— Skcoxdlt,  their  authority  u 
the  aiiairs  of  the  infant  is  vested  in  thetc 
order  that  they  may  prevent  him  fromsuf 
ing  any  injury ;  and  if  they  were  to  an 
his  right  of  Shafia,  they  would  occasiou 
injury  instead  of  preventing  one.  Thear 
ments,  on  the  other  hand,  in  support  of 
doctrine  of  Aboo  Yoosaf  and  Honeefa 
likewise  twofold. — FiBST,  the  taking 
privilege  of  Shafia  is  virtually  tiafBc,  si 
it  stands  as  purchase ;  and  the  father 
guardian  may  therefore  reject  it,  in 
same  manner  ''  *         *"      '  ' 


ner  as  a  thing  ofiercd  for  sale 
,  the  taking  by  privilege  of  SL 
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is  an  act  of  a  doubtful  tendency,  as  it  may 
either  be  productiye  of  loss  or  of  ^n :  the 
relinquishing  of  it  may  therefore  oe  some- 
times the  most  for  the  minor's  benefit,  inas- 
mnoh  as  the  price  uf  the  house  will  still 
remain  his  property ;  and  as  the  power ^  of  a 
;  fiither  or  guardian  is  granted  them  with  a 
'  Tiew  to  the  benefit  of  the  infant,  they  ought 
eonsequently  to  have  the  pow*.  i  of  reiection. 
~       The  silence  of  the  father  0/  guaraian,  or 
'  tiieir  omitting  to  claim  the  Shaffa,  being 
^  aonsidered  as  a  rejection,  annuls  the  right, 
f  It  is  to  be  observed  that  the  difference  of 
'  opinion  above  mentioned   obtains  only  in 
*  eiuea  where  the  house  in  the  neighbourhood 
-  of  the  infant  is  sold   for    a   price    nearly 
adequate  to  its  value:  but  that  where  the 
~  boose  is  sold  for  more  than  its  value,  be- 


yond what  appraisers  would  rate  it  at,  and 
which  it  would  be  most  advisable  to  avoid, 
some  say  that  the  resignation  of  the  father 
and  guardian  is  admitted  to  be  lawful  by  all 
authorities,  as  being  purely  advantageous; 
whilst  others,  on  the  ^  contrary,  mamtain 
that,  according  to  all,  it  is  not  lawful ;  for 
as  the  father  and  guardian  are  not  cm- 
powered,  in  such  a  case,  to  take  the  Shaffa, 
so  also  they  are  not  empowered  to  reject  it, 
but  are  as  strangers ;  and  the  right  of  the 
infant  still  continues  to  exist. 

If  a  house  in  the  neighbourhood  of  an 
infant  be  sold  for  a  price  much  inferior  to  its 
value,  it  is  recorded  as  an  opinion  of  Haneefa 
that  in  such  case  the  resignation  of  a  father 
or  guardian  is  invalid. 
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CHAPTER  I. 

Partition  involves  a  separation^  in  articles 
qf  weight  or  measurement  of  capacity, — The 
partition  of  things  held  in  joint  property  is 
jutwful  and  valid ;  because  the  prophet  was 
accustomed  to  make  a  partition  of  plunder 
and  hereditaments  ;  and  it  is  moreover  a 
practice  which  no  one  pretends  to  controvert. 
It  is  to  be  observed,  however,  that  partition 
may  be  received  in  two  senses ;  for,  consi- 


*  Partition,  in  the  Mussulman  law,  applies 
to  joint  property  in  whatsoever  manner  ob- 
tsuned  or  acouircd.  It  more  immediately 
relates,  indeea,  to  the  distribution  of  inheri- 
tance :  but  as  the  Mussulman  doctors  make 
no  distinction,  in  terms,  between  a  partner 
and  a  parcener  (co*inheritance  bcingdefined 
to  be  one  mode  of  partnership,  Vol.  II . 
p.  210),  the  translator  uses  the  termt  partner 
and  partnership  throughout. 


dered  in  one  view,  it  is  a  separation,  as  it 
separates  or  distinguishes  the  right  of  one 
man  from  that  of  another;  and  considered 
in  another  view  it  is  an  exchange  ;  because, 
Jthe  share  or  portion  which  falls  to  one  of  the 
parties  in  consequence  of  the  partition  is 
partlv  his  own  original  right ;  but  part  of  it 
was  the  right  of  tne  other  during  tneir  joint 
property ;  and  this  he  receives  in  lieu  of  that 
part  of  his  own  right,  which  remains  involved 
in  the  other's  share.  It  is  more  particularly 
a  separation  with  respect  to  articles  of 
weight  or  measurement  of  capacity,  such  as 
wheat  or  silver,  because  of  the  similitude  of 
their  parts ;  for  as  these  articles  do  not  differ 
in  their  properties,  the  end  to  be  answered 
by  one  parcel  of  wheat  or  silver  being  just 
the  same  as  by  another  (since  there  is  nothing 
in  the  one  that  was  not  in  the  other),  it 
follows  that  each  person  receives  his  entire 
right,  and  nothing  is  left  in  the  share  of  the 
one  which  of  right  belongs  to  the  other; — 
whence  it  is  that  one  partner  may  lawfully 
take  his  share  during  the  absence  of  the 
other ;  and  also,  that  if  two  men  make  a 
joint  purchase  of  any  article  of  weight  or 
measurement  of  capacity,  and  afterwards 
divide  it,  each  may  separately  sell  the  share 
which  falls  to  him  for  a  determinate  profit 
on  half  the  original  price. 

And  an  exchange,  in  articles  of  dissimilar 
parts  or  unities. — It  is,  on  the  other  hand, 
more  particularly  an  exchange  with  respect 
to  articles  dissimilar  in  their  parts  or  unities, 
such  as  animals  or  household  goods ;— whence 
it  is  that  one  of  two  partners  in  sufih.  «.t^.\^^<^ 
cannot  lawtuU^  \q\i^\^  \StLi9s^  v^^<^  ^"^^t^^» 
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of  til-  •'•li-  r  ;  aii'l  iil?"»»  tint  if  two  men  buy    partitionor  is  a  species  of  contract;  and  it 

iif»t  lawful  to  compel  any  person  to  eol 
into  a  contract ; — and  also,  because,  if  sq 
a  practice  were  admitted,  the  person  ^ 
Rcssing  the  exclusive  appointment  wo'j 
demand  an  immoderate  rate  of  hire. 

The  partners  may  a^ree  to  a  partitic 
procuring  {if  one  he  an  infant)  an  order  fn 
the  magistrate,  —  It  is  lawful  for  ser^ 
partners  to  af^ree  amonnt  themselres,  ai 
to  make  a  division  of  tiieir  joint  propen 
But  if  there  bo  an  infant  among  them,  it 
requisite  that  they  procure  an  order  frj 
the  magistrate  ;  for  they  possess  no  pow 
over  the  infant. 

One  public  partitioner  cannot  he  concern 
with  another. — The  Kazee  must  not  «uf 
the  persons  employed  in  making  partino: 
to  be  concerned  together  in  the  hire  or  pi^ 
arising  from  their  business,  such  a  coi^au 
tion  tending  to  raise  the  hire  to  an  exorbitai 
rate  ;  for  each  of  them,  when  applied  to^vi 
make  some  excuse  for  declining  the  emploi 
ment,  and  they  will  refer  the  •  party  li 
has  occasion  for  their  services  from  one ' 
another,  until  at  leng-th  he  be  constrained  i 
consent  to  immoderate  terms  ;~wheKtSi 
every  man  is  concerned  only  for  himse! 
each  will  readily  consent  to  be  emploT^ 
for  a  moderate  hire,  rather  than  lose 
altogether. 

2  he  partitioner  is  paid  in  proportiotitotl 
number  of  claimants. — The  rate  of  wage 
a  partitioner  is  regulated  by  the  number 
persons  for  whom  the  division  is  mad 
according  to  Uaneefa.  The  two  disoipi 
maintain  that  it  is  determined  in  proport* 
to  their  respective  shares,  the  wages  of  'J 
partitioner  being  on  account  of  their  pr 
perty,  and  therefore  determined  aceordinc" 
its  extent,  like  the  wages  of  a  public  weigbe 
of  a  measurer,  or  of  a  i>er3on  who  digs  a  it 
to  be  held  in  joint  property, — or  like  i! 
maintenance  of  a  slave  belonging  to  beve: 
partners.  The  argument  of  Uaneefa  is,  tk 
tlie  wages  of  the  partitioner  arc  given  to  ii 
for  discriminatinf?  and  separating  the  shiiv 
in  doing  which  it  signities  not  whether  ti 
shares  be  large  or  small,  since  the  sbars 
the  inferior  partner  is  distinguished  « 
severed  by  his  work,  as  well  as  that  of  li 
who  holds  a  large  proportion.  Itmor^^ 
sometimes  happens  that  the  labour  in  t- 
culatin^  a  small  share  is  more  than  in  a 
certainmg  a  large  share  ;  and  sometimes  t 
reverse:  hence  it  is  difficult  to  determine b 
far  the  one  or  the  other  is  attended  with  i 
most  trouble ;  and  therefore  the  hire  m\ 
be  referred  to  the  mere  act  of  dividing  off 
discriminating.  It  is  otherwise  in  diggim 
well ;  for,  in  that  instance,  the  wages  are 


jiny  lliinir  oi    tlii>  >iKrirN,  und   iifler wards 
iu;ikr  :i  ^li^i-i'^I^  tlu-y  raiiiiut  separately  sell 
their  r»-i«i»'etiv«'  shan  sat  a  determinate  profit 
uii  lialf  thr  nriirin-.il  <*iist.     Here,  however,  if 
those  artifl'^s  W-  all  of  orn'  jKirtieular  species, 
siii-li  as  a  herd  of  goats,  the  Kazec,  at  the 
r»uui>ition  of  only  one  of  the  partners,  must 
entoroe  a  partition;  for  the  properties  of  all 
tin-   pouts  bring  nearly  the  same,   such   a 
partition  is,  in  eftect,  only  a  separation;  — 
an<l  the  intention  of  such  a  requisition  being, 
that  th"  partner  who  makes  it  may  enjoy  the 
us»'  of  his  own   share  soh.ly,  without  anj 
other  p«Tson  Ix'in;?  able  to  interfere  in  his 
]irop«Tty.  it  is  ineumbent  on  the  Kazee  to 
( oinjily  with  his  n-quisition.     Where,  on  the 
enntraVy,    thr    joint    i)roi)erty    consists    of 
artielesof  tliflVnnt  spoeies,  the  Kazoe  must 
not  enforce  a  ])artition,  as  it  cannot  bo  made 
("juitahly  where  each  part ieuhir  thing  differs 
from  the  reM  in  its  ] properties. — If,  however, 
botli  the  partin-rs  consent  to  a  ])urtition  of 
thirnrs  of  various  species,  it  is  lawful. 

Thr  hnKjiiifnih  must  nppnint  a  public  par- 
tititnur :  ami  tmtsf  appniuf  him  a  salary. — 
Ir  is  incumht'Ut  on  tlie  Kazee  to  appoint  a 
]>erson  to  make  i)artitions,  and  to  settle  on 
iiim  an  allowance  from  the  public  treasury, 
«o  as  that  ])artitions  may  be  made  for  the 
peojile  without  his  receiving  any  hire  ;  be- 
cause, as  the  making  of  partitions  is  a  part 
of  the  duty  of  the  Kazee  himself  (it  being 
necessary  in  order  to  terminate  disputes}, 
the  allowances  of  the  person  appointed  for 
tliis  pur])oj»e  must  be  defrayed  from  the 
])uhlic.  treasury,  in  the  same  manner  as  those 
of  the  Kazee  ;  and  also  because,  as  the 
a]>pointment  of  a  ])erson  to  make  the  par- 
titum  is  a  benefit  which  extends  to  all 
Mussulmans,  the  charge  of  his  inaintenance 
must  he  defrayed  from  the  public  treasury, 
whieli  is  the  T)ro])erty  of  all. 

Or  rsfahlish  a  particular  rate  of  hire  for 
his  ic(trh\  If  it  be  not  in  the  pow*er  of  the 
Kazec  to  settle  the  allowance  from  the  public 
ti'CMsury,  he  must  at  all  events  appoint  a 
])ersou  who  will  make  the  iiartition  for  a 
eerlain  rate  of  hire,  to  be  paitl  by  the  parties 
who  ai*e  concerned  and  particularly  bene- 
lited  by  the  division.  In  this  case,  the  rate 
must  bo  moderate  and  fixed,  so  that  the 
jjartitioner  may  not  be  able  to  make  ex- 
orbitant demands. — It  is,  however,  more 
eligible  that  his  allowances  be  paid  from  the 
public  treasury,  as  this  is  easier  for  the 
people  in  general,  and  precludes,  in  a  greater 
degree,  the  imputations  of  corruption  and 
injustice. 

The  partitinucr  must  he  just  ^  and  skilful, — 
TiiK  i^artitioner  must  be  a  man  noted  for 


justice  and  integrity  ;    and   he  must    also   account  of  digging  and  carrying  away  t 
]njsses8    a    knowiedire    of    that    particular  ;  earth,  in  which  there   is  difference  in  \ 

labour  performed  for    each    partner's  pJ 


business. 


tlieir  partitionor;  because  the  transaction '  held  in  partnership),  it  is  affirmed  bysu 
wliich  passes  betwixt  tho  partners  and  the ;  that  the  same  difference  of  opinion  saboi 
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betwixt  Haneefa  and  the  two  disciples: — but 
if  they  be  performed  merely  to  ascertain  the 
quantity  of  the  whole,  or  for  any  other 
purpose  than  partition,  the  wages  are  then 
on  account  of  the  weighing  or  measuring, 
which  is  greater  in  the  larger  than  in  the 
■mailer  share.  There  is  also  another  opinion 
maintained  upon  the  authority  of  Haneefa, 
— ^that  the  hire  of  the  partitioner  falls  entirely 
upon  the  one  who  solicits  the  partition,  and 
not  on  the  one  who  has  not  solicited  it, 
because  of  its  being  advantageous  to  the 
one,  but  not  to  the  omer. 

In  the  distribution  of  hereditaments,  the 
tnagistrate  m  ust  previously  ascertain  the 
circumstances. — WnEX  several  co-partners 
appear  before  the  Kazee,  and  represent  that 
m  tenement  or  mece  of  ground  which  is  in 
their  possession  nas  devolved  to  them  as  the 
beirs  of  a  certain  person,  the  Eazee  must 
not  make  a  partition  of  the  house  or  ground 
until  they  nave  proved  by  witnesses  the 
death  of  the  person,  and  the  number  of  his 
beirs.  This  is  according  to  Haneefa.  The 
two  disciples  say  that  if  they  all  concur,  the 
Kazee  may  make  tlie  partition,  taking  care, 
bowever,  to  insert  in  the  Kissmat  Namma, 
or  deed  of  partition,  that  it  was  made  in 
oonsequence  of  their  declarations. 

But  not  if  the  property  consist  of  move- 
ables, — If,  on  the  contrary,  the  joint  property 
be  moveables  and  not  lands  or  tenements, 
and  the  parties  represent  that  it  is  their 
inheritance  the  Kazee  may,  on  their  repre- 
eentation,  order  the  partition. 

jVor  i>i  the  case  of  property  acquired  by 
purchase,  —Or,  if  the  joint  property  be  lands 
or  tenements,  and  they  represent  that  they 
acquired  it  by  purchase,  the  Kazee  may  order 
a  partition.  Tne  argument  of  the  two  disci- 
ples is,  that  possession  is  an  apparent  proof 
of  property,  and  the  concurrent  declaration 
of  all  tne  parties  with  respect  to  tlieir  several 
claims  is  a  proof  of  their  veracity.^  Besides, 
there  is  no  person  who  either  disputes  or 
denies  their  allegations ;  and  where  there  is 
no  denier  the  law  requires  no  evidence. 
Hence  the  Kazee  must  order  the  partition  in 
the  instance  above  mentioned,  as  well  as  in 
cases  which  relate  to  moveable  property 
acquired  by  inheritance,  or  landed  property 
acquired  by  ])urohase.  It  is  requisite,  how- 
ever, that  he  specify,  in  the  deed  of  partition, 
that  it  has  been  made  in  conse(^ucnee  of  their 
declarations,  in  order  that  his  decree  may 
extend  only  to  those  who  have  attended,  and 
not  to  others  who  may  (perhaps)  afterwards 
appear.  The  argument  of  Haneefa  is,  that 
the  order  which  the  Kazee  gives  for  the 

Sartition  is  in  fact  a  decree  against  the 
efunct,  by  which  his  right  is  terminated ; 
for  until  a  partition  take  place,  the  here- 
ditaments are  still  considered  as  his  estate, 
insomuch  that  if  any  increase  be  produced 
upon  it,  such  increase  is  subject  to  the  will 
01  the  deceased  declared  in  his  testament, 
or  is  appropriated  to  the  payment  of  his 
debts,  neither  of  which  could  be  the  case 
after  partition  has  been  made.    The  parti- 


tion, therefore,  being  in  fact  a  decree  of  the 
Kazee  affecting  the  defunct,  the  concurrence 
of  a  part  of  the  claimants  to  the  suits  of  the 
others  is  not  admitted  as  an  argument  of 
sufficient  weight ;  and  hence  they  must 
support  their  claims  against  the  defunct  by 
evidence ;  in  which  case  a  part  of  the  heirs 
are  considered  as  litigants  on  behalf  of  the 
defunct. 

Objection. — A  part  of  the  heirs  cannot 
be  considered  as  litigants  on  behalf  of  the 
defunct,  since  each  individual  acknowledges 
the  claims  of  the  others,  and  a  man  who 
acknowledges  another's  claim  cannot  be  re- 
garded as  his  opponent. 

Reply. — A  part  of  the  heirs  may  be  con- 
sidered as  litigants  on  behalf  of  the  defunct, 
although  they  do  acknowledge  the  claims  of 
the  otners,  their  acknowledgment  being  of 
no  weight ; — in  the'same  manner  as  where  a 
man  sues  for  a  debt  against  an  estate,  and  an 
heir  or  executor  acknowledges  his  claim,  in 
which  case  such  acknowledgment,  as  being 
to  the  detriment  of  the  others,  is  not  suffi- 
cient, but  the  claimant  must  produce  evidence 
before  the  Kazee  in  his  suit,  even  against 
that  heir  or  executor,  before  he  can  establish 
his  claim  against  the  estate  in  general  to  the 
prejudice  of  the  whole  of  the  heirs.  The 
acknowledgment  of  the  heir  or  executor 
being  therefore  of  no  weight,  ho  may,  with 

Sropriety,  be  considered  as  an  opponent  or 
tigant. 

What  is  here  mentioned  is  the  law  with 
respect  to  immoveable  property.  *  It  is  other- 
wise with  respect  to  moveable  property  ;t 
because  that  requires  care  in  keepmg,  and 
there  is  an  advantage  arising  from  tne  im- 
mediate partition  of  it ;  whereas  immoveable 
property,  being  by  its  nature  safe,  requires 
no  care :— besides,  the  person  in  whose  pos- 
session moveable  property  remains  is  respon- 
sible for  it ;  whereas  (according  to  Haneefa) 
he  is  not  so  with  regard  to  immoveable  pro- 
perty. It  is  also  otherwise  with  respect  to 
landed  property  acquired  by  purchase ;  be- 
cause an  article  sold  is  no  longer  accounted 
the  property  of  the  seller,  altnough  it  still 
remain  undivided ;  and  the  partition  of  it, 
therefore,  cannot  be  regardea  as  a  decree  of 
the  Kazee,  passed  against  an  absent  person, 
by  which  his  right  is  tcmiinatcd. 

Nor  in  case  of  a  partition  being  demanded 
without  the  parties  specifying  the  manner  in 
which ^  the  Joint  property  was  acquired. — If 
the  joint  o>\Tiers  of  a  property  request  a  par- 
tition of  it,  without  specifying  whether  it 
was  acquired  by  inheritance,  or  oy  purchase, 
or  by  anj  other  means,  the  Kazee  may  order 
the  partition,  this  being,  in  fact,  not  a  decree 
against  another  person,  since  no  other  is 
acknowledged  by  them.    The  author  of  this 


*  Arab.  Akkar;  meaning  houses,  tene- 
ments, &c.,  such  as  is  termed,  in  our  law, 
real  property. 

t  Arao.  Mankool;  comprehending  every 
species  of  personal  property. 
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work  say?,  that  this  mljudioation  is  to  be 
f.iuii  I  ill  tilt'  Kil.ih  :il  Kissmat.*  — It  is  men-  : 
tioiH  «.l  ill  the  Jamil  Sajfhwr  that  when  two  ; 
iiifii  ai»i»ly  lor  a  i»artiiion  of  lands  which  tht*y  ' 
pruvr  hy  witii«  s^j><  to  he  in  their  possession, 
the  Ku/.t-i'  imirst  not  onh-r  the  partition  until 
they  aK>  ])rovr,  hy  cvidfiiee,  that  the  lands 
are  thtir  property;  for  otherwise  it  is  possible 
that  th(  y  may   nelon;:  to  another    person. 
Ifome  say  tliat  this  is  ajrreeable  to  the  opinion 
ot'  Ilau'cla  alone: — hut  others  aver  tnat  it 
is  a^rt'eable  to  the  opinion  ot"  all  the  learned ; 
and  lliis  is  api)roved.  since  it  is  unnecessary 
to  order  the  partition  of  landed  propertj' in 
cirder  ti>  ]>reserve  it.     Besides,  tne  riffht  of 
proiMTiy  heinj?  the  (f round  on  whieh  partition 
IS  made,  it  cannot  take  place  until  that  right 
be  established  l»y  evidence. 

A  partition  mat/  be  ffranted  on  the  requisi- 
tinn  and  tvstinumy  of  any  two  heirs ;  hut  an 
(liivnt  or  guardian  must  be  appointed  to  the 
cnanje  of  the  shares  of  the  absent  or  infant 
heirs. —  Wiikki:  two  fieirs  apnear,  and  pro- 
<lin*e  evidence  to  prove  the  aeath  of  their 
ancestor,  and  the  iiuml>er  of  his  heirs,  and 
the  house  or  other  inheritance  is  in  their 
possf^-sion,  hut  one  of  the  heirs  is  ar^sent, — 
m  this  case  the  Kazee  may  order  a  partition, 
if  tht?  heirs  who  attend  require  it,  appointing 
an  ajrent  to  take  possession  of  the  portion  of 
the  absentee ;  or  if,  under  the  same  circum- 
stances, one  of  the  heirs  be  an  infant,  the 
Kazee  may  order  a  i)artition,  appointing  a 
puanlian  to  take  possession  of  his  portion ; — 
because,  in  so  doing,  the  interest  of  the  infant 
or  absi-ntee  is  ])romoled. — (But  bore  likewise 
the  ])roduction  of  evidence  is  indispensable, 
ae<ronliiig  to  Haneefa,  in  opposition  to  the 
o]>inion  of  the  two  disciples,  as  before  stated.) 
It  would  be  otherwise  if  they  had  become 
pioprintorsof  the  house  by  purchase ;  for  in 
that  case  no  partition  could  be  made  in  the 
absence  of  any  of  the  partners.  This  dis- 
tinction between  the  case  of  property  ac- 
quired by  inh<Titance  and  pn)perty  acquired 
by  purchase  is  made  on  the  following  grounds. 
— An  heir  is  master  of  his  ancestor's  estate 
as  his  substitute,  insomuch  that  he  bns  the 
power  of  returning  (on  discovering  a  defect) 
any  thing  which  his  ancestor  may  have 
bought,  or,  in  like  manner,  he  may  be  com- 
pelled (on  the  discovery  of  a  defect)  to  take 
back  any  thing  which  his  ancestor  may  have 
sold ;  and  ho  is  likewise  subject  to  become 
deceived  t  in  consequence  of  the  purchases 
of  his  ancestors  (that  is  to  say,  if  the 
an(?estor  ]mrehase  a  female  slave  and  die, 
and  the  heir  afterwards  have  a  son  by  her, 
and  the  slave  then  prove  the  propertv  of 
another  person,  the  son  born  of  ner  is  free, 
but  the  ht^ir  must  pay  the  value  of  him  to 
the  proi)rietor  of  the  slave,  and  he  niay  again 
recover  it  from  ihc  person  who  sold  the  slave, 

*  A  collection  of  laws  compiled  by  Mo- 
hammed, the  disciple  of  Haneefa. 

t  Arab.  Magroor.  The  meaning  of  this 
term  has  been  fully  explained  elsew'nere. 


in  the  same  manner  as  if  he  were  the  ancestor 
who  made  the  purchase).  One  of  the  heirs, 
therefore,  stanus  as  litii^nt  on  behalf  of  the 
ancestor,  and  the  other  is  litigant  on  his  oa^ 
behalf;  and  the  fiartition,  under  sucb  cir- 
oamstances.  is  in  fact  a  decree  iiassed  in  the 
presence  of  both  the  parties.  The  pnrchsfcr, 
on  the  contrary,  becomes  the  propiietoroC 
the  thing  bought  by  a  recent  title  of  pfo- 
perty,  and  not  in  the  manner  of  a  substimie, 
insomuch  that  he  cannot,  on  dlscoTeiinf  i 
defect,  return  the  article  to  the  penoo  mm 
whom  the  late  seller  had  before  b«»iiglit  it 
Hence  neither  of  the  two  present  purchsKn 
can  stand  as  litigant  cm  behalf  of  ana^wntfe. 
Thus  there  is  an  evident  difference  ben^a 
the  two  cases. 

And  it  cannot  he  granted  where  the  fr>- 
perty,  or  any  part  of  it^  U  held  hy  an  timid 
ntir^  or  his  trustee^  or  an  in/ant.—h  thf 
land,*  or  a  part  of  it,  be  in  the  possevioDof 
the  absent  heir^  or  of  his  trustee,  or  in  that 
of  an  infant  heir,  the  partition  must  not  be 
ordered,  whether  the  neirs  who  are  pretot 
produce  the  evidence  or  not.  This  ii  ip- 
proved ;  for  the  partition,  in  such  a  oue, 
would  in  fact  be  a  aecree  of  the  Kazee  sgiiut 
an  absentee,  or  an  infant,  divesting  thvm  d 
something  they  possess  without  any  htigtut 
appearing  on  tneir  behalf  ; — nor  can  tke 
trustee  of  the  absentee  stand  as  litifut 
on  his  behalf  in  any  thing*  which  mar  be 
attended  with  loss  to  him  ; — and  it  is  ille^ 
in  the  Eazee  to  pass  a  decree  without  all  tbe 
litigants  being  present. 

If  only  one  heir  appear,  a  partition  mxA 
not  be  ordered,  altnougrh  he  produce  the 
necessary  evidence,  for  it  is  requisite  thai 
both  the  litigants  be  present ;  and  one  man 
cannot  stand  as  litigant  on  both  sides.  It 
is  otherwise  where  two  appear,  as  has  bctA 
already  shown. 

The  partition  may  he  ordered  although  uta 
of  the  requiring  parties  be  an  infant,  or,  (w 
an  infant  heir^  and  the  other  a  legatee. ^\l 
two  heirs^  appear,  one  on  adult,  and  the 
other  an  infant,  the  Kazee  must  appdot  a 
guardian  to  the  infant,  and  order  the  parti- 
tion as  soon  as  evidence  is  produced  ;  and  ii 
the  same  manner,  if  an  adult  heir  appear, 
and  also  a  legatee  of  one  third  of  the  estate, 
and  they  demand  a  partition,  and  produce 
evidence  (one  to  prove  that  he  is  heir,  and 
the  other  that  he  is  legatee),  the  Kazee  most 
order  the  partition ;  for  in  each  of  tbe^ 
cases  the  litigatinff  parties  ore  both  suppostd 
to  appear, — ^the  adult  heir  bein^  litigant  on 
the  part  of  the  deceased,  and  the  legatee  on 
his  own  behalf, -^and,  in  the  same  manner, 
the  guardian  being  litigant  on  behalf  of  the 
infant, — whence  it  may  bo  said  that  the  in- 
fant (as  it  wert)  has  appeared  in  his  own 
proper  p(  rs(m  as  an  adult,  because  of  tbe 
guardian  being  his  substitute. 


*  Arab.  Akkar ;  meaning  any  immoveable' 
property  (and  in  this  sense  is  the  term  land 
to  be  imderstood  throughout). 
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CHAPTER  II. 

OF  XniNGS  WHICH  ABE  FIT  GSJECTS  OF 
PARTITION. 

An  estate  may  be  distributed  on  the  requi- 
sition of  any  one  partner^  whose  share  sepa- 
Tately  %s  capable  of  being  converted  to  use. — 
"Where  the  respective  share  of  each  of  the 
partners  is  capable  of  beiug  separately  con- 
verted to  use,  if  any  one  of  them  demand  a 
partition  it  must  be  s^ranted;  because  parti- 
'tion  is  an  indisputable  rieht,  when  required 
in  any  article  capable  ot  partition,  as  has 
been  before  explained.    If,  on  the  contrary, 
tlie  share  of  one  partner  only  be  fit  for  use, 
and  not  that  of  the  other,  because  of  its 
"being  extremely  small,  and  the  owner  of  the 
greater  share  demand  a  partition,  the  Kazee 
must  grant  it ;  but  he  must  not  grant  it  at 
the  requibition  of  the  other  partner ;  for  as 
the  former  can  reap  a  benefit  from  his  share, 
bis  demand  is  worthy  of  regard ;  but  as  the 
latter  can  have  no  other  motives  for  his  re- 
quisition than  malice,  and  a  desire  of  giving 
trouble,  it  is  not  to  be  attended  to.    Khasaf 
liolds  the  reverse  of  this  doctrine,  *'  because 
leays  he)  the  ^eat  partner,  in  making  his 
demand,  occasions   an   injury  to   another, 
whereas  the  small  partner,  in  making  his  de- 
mand, submits  to  nis  own  injury." — Bakim 
8haheed,  on  the  other  hand,  mentions,  in  his 
ahrid^ment,  that  **  the  Eazee  must  order  the 
partition  at  the  request  of  either  of  the  part- 
ners; for  the  great  partner  is  desirous  of 
enjoying  the  use  of  his  share,  and^  the  small 
partner  voluntarily  submits  to  his  own  in- 
Jury."    The  first  of  these  opinions,  however, 
la  the  most  authentic. 

If  the  shares  be  separately  useless,  the 
assent  of  all  the  parties  is  requisite.— If  the 
shares  of  each  of  the  partners  be  so  very 
smaU  that  they  would  separately  be  of  no 
use,  the  Kazee  must  not  order  a  partition 
unless  both  partners  acquiesce;  for  when- 
ever partition  is  compulsively  made,  it  is 
with  a  view  to  promote  utility ;  but,  in  the 
present  instance,  all  utility  would  be  de- 
stroyed by  it,  and  therefore  it  cannot  take 
|dace  without  the  consent  of  both  the  part- 
ners, as  they  must  necessarily  be  the  best 
judges  in  a  matter  which  concerns  them- 
selves, and  the  Kazee  can  only  bo  guided  by 
appearances. 

A  partition  must  be  ordered  where  the 
property  consists  of  articles  of  one  species 
(not  being  land  or  money). —WiiKV  the  joint 

Sroperty  is  Arooz  *  (that  is,  neither  dirms, 
eenars,  lands,  nor  houses),  the  Kazee  must 
order  the  partition,  provided  it  [the  property 
in  question]  be  all  of  one  species,  such  as 
articles  of  weight  or  measurement  of  capa- 
city, or  similars  of  tale,  or  gold,  silver,  iron, 
or  copper,  or  cattle  of  one  species,  whether 


*  Some  lexicographers  define  Arooz  to 
signify  household  fomiture.  (8oong-al- 
Loghat.) 


camels,  oxen,  or  fjroats ;  for  as,  in  this  case, 
there  can  be  no  difi'erence  in  the  design,  the 
partition  may  bo  effected  with  equity,  and 
utility  may  thereby  be  accomplished. 

But  not  where  it  consists  of  various  species, 
— The  Kazee  must  not  order  a  partition  when 
the  joint  property  is  of  various  species,  such 
as  a  camel  and  a  goat,  or  a  house  and  an 
ass ;  because,  as  articles  of  <fifferent  species 
cannot  be  inaiscriminately  blended,  the  par- 
tition, in  this  instance,  would  not  be  a  sepa- 
ration and  distinction,  but  rather  an  ex- 
change, which  must  always  be  effected  by  a 
mutual  concurrence  of  the  parties,  not  by  the 
decree  of  a  magistrate. 

Or  of  household  vessels. — The  Kazee  must 
not  order  a  partition  of  household  vessels, 
as  those  are  subject  to  the  rule  of  diversity 
of  species,  because  of  difference  of  work- 
manship. 

A  partition  may  be  made  of  cloth  of  an 
eauaV quality, — He  may  make  a  partition  of 
Herat  cloths,  as  those  are  all  of  one  quality ; 
but  he  must  not  make  it  of  a  single  piece  of 
cloth  which  is  not  uniformly  alike  through- 
out, for  the  division  of  one  piece  of  cloth 
occasions  an  injury,  as  it  cannot  be  effected 
without  cutting  it ;  neither  must  he  make  a 
partition  of  two  pieces  of  cloth  where  they 
are  of  unequal  value.  It  is  otherwise  where 
there  are  three  pieces,  the  value  of  one  of 
which  is  equal  to  that  of  the  other  two ;  or 
where  the  value  of  one  of  them  is  one  dirm, 
that  of  another  one  dirm  and  a  quarter,  and 
that  of  the  tiiird  one  dirm  and  three  quar* 
ters ;  for,  in  the  first  case,  he  must  five  one 
piece  to  the  one  partner,  and  the  other  two 
to  the  other  partner ;  ana,  in  the  second  case, 
ho  must  give  to  one  of  the  partners  tho 
second  piece,  valued  at  one  dirm  and  a  quar- 
ter ;  to  the  other  the  third  piece,  valued  at 
one  dirm  and  three  quarters,  and  must  leave 
the  first  still  to  be  ht-ld  in  partnership,  one 
fourth  appropriated  to  one  partner,  and  three 
fourths  to  the  other,  as  it  is  lawful  to  divide 
a  part  of  a  joint  property,  and  to  leave  a  part 
undivided. 

But  not  of  jewels  or  slaves, ^Hkveetk  is 
of  opinion  that  slaves  and  jewels  must  not 
be  aivided  by  the  Kazee,  because  of  the 
great  diffennce  which  is  to  be  found  amongst 
them.  The  two  disciples  hold,  that  he  may 
make  a  division  of  slaves,  for  this  reason, 
that  they  are  of  one  species,  like  camels,  or 
goats,  or  captives  taken  in  war.  The  argu- 
ment of  Haneefa  is,  that  among  the  indi- 
viduals of  the  human  species  there  is  a  wide 
difference,  because  of  tneir  various  charac- 
teristics ;  and  hence  slaves  are,  in  effect,  of 
difibrent  kinds.  It  is  otherwise  among 
animals,  for  with  them  there  is  little  difle- 
reuce  to  be  found  betwixt  the  individuals  of 
the  same  genus ;  and  although  tho  male  and 
female  of  the  human  race  be  neld  as  different 
species,  yet  the  male  and  female  amongst 
animals  are  reckoned  as  the  same  species. 
It  is  also  different  with  respect  to  slaves 
taken  in  war,  as  it  is  in  their  value  that  tho 
captors  hold  a  right,  whence  it  is  lawful  for 
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the  Siiltan  to  stU  tlitm  and  make  a  diWsion 
of  the  price ;  wht-rcas,  in  a  case  of  partner- 
ship, the  rijfht  of  the  partners  is  connected 
witli  the  substance  of  the  article,  as  well  as 
witii  tlie  ])rop('rty  it  involves.  Hence  there 
is  a  ditierence  betwixt  plunder  and  partner- 
ship property. — Some  are  of  opinion  that 
jewels  cannot  be  divided  when  they  are  of 
different  species,  such  as  pearls  and  rubies. 
Others  say,  that  where  the  jewels  are  of 
larf^e  fp*ains  they  cannot  be  divided,  because 
of  the  preat  difference  that  may  he  betwixt 
them ;  nut  that  when  the  grains  are  small, 
the  difference  beinjf  inconsiderable,  the 
jewels  may  be  divided.  Others,  again, 
maintain  that  no  jewels^  whether  of  small 
or  larjje  prrains,  can  be  divided,  because  the 
difference  betwixt  them,  and  the  difficulty 
of  ascertaining  their  value,  is  greater  than 
in  the  cast-  of  slaves,  insomuch  that  if  a 
man  marry  a  woman,  and  in  general  terms 
stipulate  to  give  pearls  or  rubies  as  her 
dower,  such  stipulation  is  invalid ; — whereas 
if  he  stipulate,  in  general  terms,  to  give 
slaves,  it  is  valid.  The  Kazee,  therefore,  is 
not  to  exert  his  authority  in  making  a  parti- 
tion of  jewels. 

Partition  cannot  he  made  of  a  bath,  miU^ 
or  tcvllt  without  the  consent  of  all  the  parties. 
— The  Kazee  must  not  order  the  partition  of 
a  joint  mill,  bath,  or  well,  unless  with  the 
concurrence  of  all  the  partners  (and  such 
also  is  the  rule  with  respect  to  a  wall  which 
stands  betwixt  two  houses) ;  for  if,  in  these 
cases,  a  partition  were  to  take  place,  it 
would  be  injurious  to  all  parties,  as  the  indi- 
vidual share  of  each  would  then  be  useless. 

Partition  of  houses  and  tenements. — It  is 
proper  to  remark,  that  a  single  roofed  place, 
surrounded  with  walls,  >vitli  a  door  or  entry, 
is  termed  a  Bait,  or  room.  A  Manzil,  or 
tenement,  on  the  contrary,  is  a  place  com- 
posed of  different  rooms,  a  roofed  court, • 
and  a  kitchen,  such  as  a  man  may  reside  in 
with  his  family.  A  Dar,  or  house,  on  the 
other  hand,  is  a  place  consisting  of  various 
rooms  or  tenements,  >\ith  an  open  court.  A 
tenement  is  therefore  superior  to  a  room  and 
inferior  to  a  house.  These  arc  the  defini- 
tions of  Shims-al-Ayma  in  his  book  on 
Shaffa.  In  this  work,  whenever  the  general 
word  Khanna  [house]  is  used,  we  mean  such 
an  one  as  we  have  now  described,  under  the 
denomination  of  Dar,  excepting  only  where 
we  mention  an  under  house  in  contradistinc- 
tion to  an  upper  house,  and  then  we  only 
mean  a  Bait  or  a  Manzil. 

If  there  were  several  houses  held  in  part- 
nership or  coparcenary  in  one  city,  each 
house  must  be  separately  divided,  according 
to  Haneefa.  The  two  disciples  say,  that  if  it 
be  expedient  for  the  partners  the  whole  of 
the  houses  must  be  united  in  one  general 
partition,  and  not  divided  separately.     All 

*  Arab.  Sahn ;  meaning  the  interior  square 
of  a  dwelling,  common  to  all  the  family,  and 
which,  in  large  edifices)  is  open,  but  in  small 
onea  is  covered  in. 


the  houses,  therefore,  mast  be  con&ideied 
merely  as  one  house,  consisting  of  vaiiotu 
apartments,  and  all  the  shares  of  e&ch  part- 
ner must  consequently  concentre  in  one  of 
the  houses,  so  that  it  may  be  his  entirely. 
The  same  difference  of  opinion  also  subsist 
regarding  the  case  of  lands  held  in  paitn^ 
ship  or  coparcenary,  and  dispersedf  in  dif- 
ferent situations.  The  argument  of  the  two 
disciples  is,  that  all  the  nooses  are,  on  tlie 
one  hand,  of  one  species  with  respect  to 
name,  appearance,  and  original  desi^;  as, 
on  the  other  hand,  t'iie]^  are  of  diiffereit 
species  with  regard  to  their  jNirticular  quali- 
ties, and  their  commodiousness  for  habiti- 
tion,  which  depends  on  size,  and  so  fortii; 
whence  it  must  be  left  to  the  £azee  U 
determine  their  different  degrees  uf  supe- 
riority.— The  argument  of  Haneefa  is,  Uat 
regard  should  be  paid  only  to  what  th€j  ire 
in  reality,  with  respect  to  their  qu»htie>; 
and  that  in  them  they  may  greatl^r  differ  qb 
account  of  the  difference  of  the  cities,  lanes, 
or  neighbourhood,  in  which  they  are  situ- 
ated, and  their  proximity  to  or  distance  from 
water  or  a  mosque ;  and  that  therefore  it  n 
impossible  to  obsreye  an  equality  in  the  par- 
tition without  dividing  each  house  sepa- 
rately;— whence  it  is  that  a  man  cajioot 
appoint  an  agent  to  purchase  a  house  in 
general  terms;— and  so  likewise,  that  if  a 
man  marry,  assigning  as  a  dower  "  a  home** 
(in  general  terms),  his  mention  of  the  boose 
is  invalid, — in  the  same  manner  as  holds 
where  a  man  assijjns  "cloths"  (generaHy) 
as  a  dower,  or  appoints  an  agent  to  purchase 
"  cloths.'*— It  is  otherwise  with  respect  to 
a  single  house,  held  in  partnership  or  co- 
])arcenary,  composed  of  different  rooms ;  fw 
as,  in  such  case,  to  divide  each  room  among!*, 
the  copartners  woidd  be  productive  of  incoa- 
veniency  to  all,  the  whole  house  is  therefore 
divided  at  once. 

When  two  houses,  held  in  partnership,  are 
situated  in  different  towns,  we  learn  from 
Hillal  that  it  is  the  concurrent  opinion  of 
Haneefa  and  Aboo  Yoosaf  that  botn  houses 
shall  be  divided  separately.  Mohammed, 
on  the  contrary,  mamtains  that  they  must 
be  divided  at  once,  as  well  as  the  hoaxes 
situated  in  the  same  town. 

KooMS,  whether  situated  all  in  the  saaw 
quarter,  or  in  different  quarters,  must  be 
oinded  at  once,  for  the  difference  amon^t 
them  is  inconsiderable.  Manazil  MoLuika 
(that  is  to  say,  adjoining  tenements,  or  smh 
as  are  in  the  same  house,  one  part  of  them 
being  contiguous  to  another),  are  considered 
as  rooms ;  whereas,  Mnnazil  Motbayeni 
(which  is  the  term  used  for  apartments  not 
adjoinin|?,  in  contradistinction  to  the  other), 
are  considered  as  houses, — a  Manzil  or  tent- 
ment  being  the  middle  term  betwixt  a  house 
and  a  room,  and  resembling  both. 

If  there  be  a  partaiership  in  immoveable 
property  of  two  species,  such  as  in  a  house 
and  a  piece  of  ground^  or  in  a  house  and  a 
shop,  the  Eazce  must  divide  each  separately, 
they  being  of  different  species. 
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The  partitioner  must  draw  a  plan ;  and 
must  make  the  distribution  equitMy  by 
measurement  or  appraisement, — It  is  incum- 
iMnt  upon  the  partitioner  to  draw  on  paper  a 
plan  of  the  thing  which  he  divides,  so  that 
it  may  remain  on  his  memory. — He  must 
likewise  observe  an  equality  in  the  partition, 
that  is  to  say,  he  must  divide  the  article  into 
due  proportions ;  and  it  is  also  recorded  that 
he  ought  to  separate  each  share  and  measure 
it,  so  that  its  extent  may  be  known.  He 
must,  moreover,  appraise  the  article,  as  it  is 
reouisite,  for  his  further  guidance,  that  the 
Talue  be  ascertained. 

Partition  of  houses  how  accomplished, — 
Supposing  the  article  to  be  a  house,  in  sepa- 
rating the  shares  he  must  also  separate  the 
road  and  the  drain  belonging  to  it,  if  pos- 
sible, so  that  one  share  may  no  longer  have 
any  connexion  with  the  other,  in  order  that 
every  cause  of  dispute  may  be  terminated, 
and  that  the  intention  of  partition  may  be 
completely  accomplished.  In  doing  this  he 
must  term  one  snare  the  £rst  share,  that 
which  lies  next  to  it  the  second,  and  that 
which  lies  next  to  it  the  third  share,  and  so 
on;  and  he  must  then  write  down  their 
names,  and  draw  them  like  lots;  and  he 
that  draws  the  first  name  gets  the  first 
share,  he  that  draws  the  second  gets  the 
second  share,  and  so  on  to  the  end.  The 
article  must,  moreover,  be  divided  into  frac- 
tions equal  to  the  smallest  proportion ;  that 
is  to  say,  if  the  smallest  proportion  held  by 
any  of  the  partners  or  coparceners  be  a  third, 
the  whole  must  be  divided  into  three  parts ; 
or  if  the  smallest  proportion  be  a  sixtti,  the 
Tvhole  must  be  divided  into  six  parts ;  so 
that  the  division  may  be  made  accurately. 
Thus,  if  an  estate  is  to  be  divided  betwixt 
two  heirs,  the  one  being  the  son  and  the 
other  the  daughter,  it  must  be  divided  into 
three  shares,  one  termed  the  first,  the  next 
to  it  the  second,  and  the  next  the  third ;  and 
the  partitioner  is  to  \^Tite  the  names  upon 
billets,  and  cause  them  to  be  drawn  like 
lots  ;  and  if  the  son's  name  come  up  first,  he 
grets  the  first  share,  and  the  one  next  to  it, 
and  the  third  goes  to  the  daughter ;— or,  if 
the  daughter's  name  come  up  first,  she  gets 
the  first  share,  and  the  other  two  full  to  the 
eon. 

The  drawing  of  lots  is  proposed  in  order 
to  give  satibfaction  to  the  parties,  and  to 
prevent  the  partitioner  from  being  influenced 
Dv  partiality  or  favour.  It  is  not,  however, 
aosolutely  necessary  ;  and  if  the  partitioner 
choose  to  appoint  a  particular  share  to  each, 
it  is  valid ;  for  the  making  the  partition  is 
an  act  of  magistracy,  and  the  authority  of 
the  partitioner  must  therefore  be  enforced. 

In  the  partition  of  landed  property,  a  com- 
position  tn  money  cannot  be  admittea, — The 
partitioner,  in  making  a  division  of  landed 
property,  must  not  annex  a  ooiudderatioii 


in  dirms  or  deenars  without  the  concurrence 
of  the  parties ;  that  is  to  say,  if  he  make 
one  share  less  than  the  other,  and,  as  a 
compensation,  annex  to  it  a  sum  in  dirms,  it 
is  not  valid,  unless  they  consent ; — for  the 
partnership  is  not  in  dirms,  and  partition  is 
one  of  the  rights  of  the  partnership.  Besides, 
if  dirms  be  admitted  into  the  transaction,  it 
destroys  the  equality  of  the  partition ;  be- 
cause one  of  the  partners  gets  the  property, 
and  is  liable  for  the  dirms  which  nave  be- 
come the  right  of  the  other ;  and  there  is  a 
possibility  that  he  may  never  pay  them,  by 
which  means  the  other  would  lose  his  right. 

Partition  of  a  house  ^  with  apiece  of  ground, 
— If  the  partnership  property  consist  of  two 
things,  namely  a  house,  and  a  piece  of  ground, 
each,  according  to  Aboo  Yoosaf,  must  be 
divided  separately,  agreeably  to  its  value ; 
for  it  is  only  by  ascertaining  the  value  of 
each  that  an  equality  can  be  observed  in  the 
partition.  It  is  recorded  from  Haneefa  that 
the  ground  may  be  divided  agreeably  to  its 
measurement,  and  afterwards  he  on  whose 
share  the  house  is  situated,  or  whose  share  is 
the  most  eligible,  must  pay  a  sum  in  dirms 
to  the  other,  so  that  an  equality  may  be 
efl[*ected ; — and  that  therefore  dirms  may  be 
introduced  as  auxiliaries  in  the  division  when 
necessitjr  rec^uires  it.  Mohammed  in  this 
case  maintains  that  the  person  on  whose 
share  the  house  is  situated  must  give  to  the 
other  partner  a  space  of  ground  equal  in 
value  to  it.  If.  however,  his  share  (from  its 
containing  the  house)  be  still  the  most  valu- 
able, and  it  be  impossible  for  him  to  effect  an 
equaKty  for  want  of  enough  of  ground  to  • 
compensate  for  the  value  of  his  nouse,  ho 
may  then  give  dirms  equivalent  to  the  ex- 
cess ;  for  as  the  necessity  exists  only  in  that 
degree,  the  original  rule  of  partition  by  mea- 
surement must  not  in  any  greater  degree  be 
abandoned.  This  is  conformable  to  the 
opinion  delivered  in  the  Assil  [the  Mabsoot]. 

Partition  of  land  where  there  is  a  road 
or  drain,  —  If  the  partitioner  so  divide  the 
property,  that  the  road  or  drain  of  one  runs 
through  the  share  of  the  other,  and  no  condi- 
tion had  been  expressed  regarding  this  mat- 
ter, the  case  then  admits  of  two  predica- 
ments.—I.  It  is  possible  for  him  to  turn  the 
road  or  drain  another  way,  so  that  it  pass  not 
through  the  share  of  the  other ; — in  which 
case  the  partition  is  valid ; — for  it  is  not  pro- 
per that  ne  let  the  road  or  drain  of  one  man 
pass  through  the  share  of  the  other  ;  on  the 
contrary,  it  is  incumbent  on  him  to  turn  it 
another  way,  even  though  each  individual 
may  have  mutually  stipulated  that  they  were 
to  enjoy  their  respective  shares  **  with  all  the 
rights  and  immunities  belonging  to  them  ; " 
because  the  intention  of  partition  is  to  sepa- 
rate and  discriminate  the  proportions  of  each 
partner ;  and  as  it  is  possible,  in  the  present 
instance,  without  injury  to  either,  to  effect 
such  a  separation  and  discrimination  com- 
pletely, so  as  that  no  connexion  or  depen- 
dance  may  remain  betwixt  the  shares,  this  is 
therefore  mdispensable.—ItvikQXlb&THOStf^^si^^^ 
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respect  to  lands  sold  with  an  express  condi- 
tion that  **  th«;y  arc  sold  with  their  immuni- 
ties," l'orhtrt»,  U'jt  .\  ithbtanding  the  connexiun 
or  depindcnce  which  may  8uh8i>t  betwixt 
tht*m  and  the  lands  of  another,  the  intention 
of  belling,  which  is  to  transfer  the  ri^ht  of 
property,  is  n-  vt-rtheU'Ss  fully  accomplished. 
— II.  It  is  («)r  may  be)   impt^ssibie  to  turn 
the  road  or  drain  another  way,   so  that  it 
pass  not  through  the  share  of  the  other : — 
and  this  may  happen  under  two  different  cir- 
cumstances : — First,  where  the  parties  have 
not  stipulated  to  one  another  the  enjoyment  of 
their  shares  **  with  all  the  rights  and  immu- 
nities Wlcmging  to  them ;  *' — in  which  case 
the  partition  must  be  annulled,  on  account 
of  the  eoiniexion  and  mixture  of  property, 
which  renders  it  inefficient,  the  ends  of  par- 
tition (namely,  separation  and  discrimina- 
tion) not  being  thoroughly  accomplished ; — 
the  partition  must  therefore,  in  this  instance, 
be  made  anew,  in  such  a  manner,  that  the 
road  and  water-drain  of  each  may  be  sepa- 
rate.    (It  is  otherwise  with  respect  to  lands 
sold ;  for  the  object  of  a  sale  is  to  transfer 
the  right  of  property,  which  the  purchaser 
may  fully  possess  without  being  able  to  enjoy 
immediately  the  use  of  it,  whereas  tho  inten- 
tion of  partition  is  that  the  use  of  the  pro- 
perty may  be  enjoyed  in  the  fullest  degree, 
which  it  cannot  be  unless  a  separate  road  be 
made.)— Skcondly,  where   all    the    parties 
have  8tipulat<?d  that  they  shall  enjoy  their 
respective  shares  with  all  tho  rights  and  im- 
munities belonging  to  them  ;  in  which  case, 
the  partition  is  valid,  and  the  road  and  water- 
drain  are  included  in  it,  since  the  end  of 
partition  is  that  each  may  enjoy  the  use  of 
iiis  property^  and  it  is  impossible  perfectly  to 
enjoy  tlie  use  of  the  grounds  without  a  road 
and  watrr- drain.     The  road  and  water-drain 
are  therefore,  in  this  instance,  included  in  the 
partition,  provided  the  parties  mutually  sti- 
pulate to  each  other  the  enjoyment  of  their 
shares  with  all  their  respective  rights :  as,  how- 
ever, the  object  of  partition  is  to  discriminate, 
which  requires  a  complete  separation  of  all 
connexion  in  their  respective  snares,  the  road 
and  water-drain  are  not  included,  unless  such 
a  stipulation  be  particularly  made.     It  is 
otherwise  with  respect  to  lands  farmed;  for 
the  intention  of  farming:  being  to  enjoy  the 
use  of  the  lands,  which  cannot  be  done  with- 
out having  road  and  water-drain,  it  follows 
that  if  these  articles  should  not  have  been 
expressed,  they  are  nevertheless  included  in 
the  farm. 

In  case  of  a  dispute  concerning  the  road,  it 
must  be  divided. — If  the  parties  ditier  regard- 
ing the  road,  some  of  them  desiring  that  it 
should  remain,  as  formerly,  in  common,  but 
that  all  the  rest  of  the  property  be  divided, 
and  others  of  them  opposing  this,  in  such 
case,  provided  it  be  practicable,  the  magis- 
trate must  divide  the  road,  and  assign  a 
part  of  it  to  each  particular  share ; — or,  if 
this  be  impracticable,  he  must  leave  the  road 
out  of  the  partition,  which  must  neverthe- 
less be  made,  in  order  that  the  parties  may 


enjoy  the  fall  use  of  all  their  propcgty  ei- 
ceptmg  the  road. 

If  the  parties  differ  re^rardinic  the  extent  of 
the  i-oad  (that  is,  regardinif  the  height  and 
breadth  which  ought  to  belong  to  each),  tb* 
Kazee  must  reirulate  their  proportions  bvtlw 
breadth  and  height  of  the  door*  of  their  re- 
spective houses,  as  that  is  sufficient  to  answ^ 
their  necessary  occasions.  The  advantage  rf 
this  arrangement  is,  that  if  any  of  them  be 
desirous  of  making  a  projection  or  terrace 
from  his  house  over  the  street  he  may  doit 
above  the  heiirht  of  his  door,  but  not  beloF 
it ;  and  the  road  will  still  remain  in  cominr«ii, 
according  to  their  several  proportions,  in  the 
same  manner  as  before  the  partition ;  for  the 
partition  (as  we  have  observed  above)  did  not 
take  place  regarding  the  road. 

TJie  parties  may  make  a  private  agreewani 
with  regard  to  tt.^lw  two  partners,  in  divid- 
ing a  road,  agree  that  the  one  shaU  have  tw9 
thirds  and  the  other  only  one  third,  sadi  i 

Eartition  is  valid,  although  the  house  be 
eld  betwixt  them  in  equal  proportions:  fa 
in  partition  it  is  lawful  to  give  more  or  k« 
than  his  proportion  to  one  partner,  provided 
both  of  them  agree  to  this. 

Complicated  partition  of  different  kmati 
and   tenejnents.^lF    two   partners   hold  a 
house,  the  upper  floor  of  which  is  held  by  a 
stranijer,  or  which  has  no  upper  floor,  ami 
likewise  another  house,    the  under  floor  of 
which  is  held   bv  a  stranger,   and  also  i 
complete  house  (that  is,  one  of  two  stories), 
m  this  case  the  Eazee  must  appraise  es^ 
house  separately,  and  make  his  division  te- 
cordingly.    Mohammed   alleges  that  this  is 
the  only  lawful  mode.     Aboo   Yoosaf  and 
Haneefa  are  of  opinion,  that  he  ought  to 
make  the  partition  according  to  measoic- 
n>^nt    The  argument  of  Mohammed  i»,  that 
the  lower  floor  has  many  advantages  and 
conveniences  which  the  upper  floor  cannot 
possess,  such   as    wells,   necessary   houses, 
stables,  and  so  forth  ;  and  that  therefore  the 
equality  of  partition  cannot  be  eflTected  bet 
by  an  appraisement.    The  argument  of  the 
two  disciples,  on  the  other  hand,  is,  that  the 
partition,  if  possible,  ought  to  be  made  by  a 
measurement,  since  the  partnership  subsets 
in  a  thin  a:  capable  of  measurement,  and  not 
in  the  value  of  that  thing.    They  afterwards, 
however,  differed   regarding    the  mode   of 
measurement ;  Haneefa  contending  that  one 
span   of  the   lower   floor    should   be   held 
equivalent  to  two  spans  of  the  upper  floor: 
and  Aboo  Yoosaf  maintaining  that  a  span  of 
the  one  is  equivalent  to  a  span  of  the  other. 
Some  have  thought  that  the  contradictory 
opinions  of  these  three  sages  ought  to  be 
ascribed  to  their  different  places  of  abode, 
and  the   peiiods  in  which  they  lived-  for 
^\^;j°P/^^time  of   Haneefa  the  inhabitants 
ot  Koota  (the  place  of  his  residem^}  preferred 
tho  under  floor  to  the  upper ;  whereas  after- 
wards, in  the   time   of  Aboo  Yoosaf  the 
people  of  Bagdad  (where  he  Uyed)  heli  the 
upper  and  the  under  floor  in  equal  estuia- 
tion ;  and  Mohammed  observed  that,  on  the 
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contrary,  the  taste  of  mankind  differed, 
some  pref^^rring  the  upper  and  some  the 
Tinder  floor,  and  others  holding  them  in 
eaual  estimation.  There  are  a^ain  some 
wno,  instead  of  ascrihinji^  the  opinions  of  the 
three  sages  to  the  prevailing  customs  and 
notions  of  the  ages  and  places  in  which  they 
lived,  are  rather  fur  deriving  the  origiu  from 
different  principles  of  law.  Thus,  in  sup- 
port of  Huneefa's  doctrine,  it  is  argued,  that 
the  advantages  of  an  under  floor  are  douhle 
those  of  an  upper  one ;  for  the  advantages 
of  the  under  floor  remain  after  the  upper 
one  is  ruined  and  destroyed,  whereas  those  of 
the  ui)per  floor  do  not  remain  after  the  de- 
struction of  the  under  one.  In  the  under 
floor,  moreover,  there  are  not  only  the  ad- 
vantages of  habitation,  but  also  those  of 
foundation ;  for  the  proprietor  of  the  under 
floor  may  build  if  he  pleases,  but  the  pro- 
prietor of  the  upper  floor  can  only  enjoy  the 
advantages  of  haoitation,  as  it  is  not  lawful 
for  him  to  erect  any  buildings  without  the 
consent  of  the  proprietor  of  the  ground 
floor ;  and  upon  these  considerations  a  span 
of  the  under  floor  should  be  reckoned  eauiva- 
lent  to  two  spans  of  the  upper.  In  favour 
of  Aboo  Yoosat's  opinion,  on  the  other  hand, 
it  is  alleged,  that  habitation  is  the  great 
end  of  both,  and  that  both  are  equally  fit  to 
answer  that  end ;  whence  it  is  lawful  for 
the  proprietor  of  either  of  them  to  erect  any 
buildings  that  arc  not  productive  of  injury 
to  the  other.  Lastly,  it  is  urged,  on  the 
part  of  Mohammed,  that  the  advantages  of 
an  upper  and  an  under  floor  are  according  to 
the  seasons  of  summer  or  winter,  the  violence 
of  the  wind,  the  temperature  of  the  air,  and 
the  different  climates  or  countries  in  which 
they  are  situated ;  whence  it  is  impossible  to 
establish  any  just  rule  of  partition,  but  by 
appraisement.  In  modern  times  the  law  is 
administered  agreeable  to  the  adjudication 
of  Mohammed,  which  does  not  require  anj 
comment  or  elucidation. — The  mode  of  parti- 
tion prescribed  by  the  doctrine  of  Haneefa, 
in  the  case  in  question,  is  as  follows. — The 
partitioner  must  first  set  against  the  upper 
floor  house  (which  we  shall  suppose  measures 
one  hundred  spans)  a  part  of  the  complete 
house  equal  to  thirty-three  one-third  spans ; 
because  an  upner  floor  is  rated  at  half  the 
value  of  an  unaer floor;  conseouently  thirty- 
three  and  one-third  spans  of  the  under  floor 
of  the  complete  house  are  equal  to  sixty-six 
and  two-thirds  olT  the  upper-floored  house; 
and  as  those  sixty-six  and  two-thirds,  in- 
gether  with  the  thirty-three  and  one-third 
spans  of  the  under  floor,  form  the  complete 
house,  the  whole  amount  exactly  to  the  one 
hundred  spans  of  the  upper  floor  house. 
The  partitioner  must  then  set  sixty-six  and 
two-thirds  spans  of  the  complete  house 
against  the  under  floor  house  (supposing  it 
to  measure  one  hundred  spans),  for  the  upper 
floor  of  the  complete  house  is  rated  at  only 
half  the  value  of  the  under  floor  house,  and 
sixty-six  and  two-thirds  $>pan8  of  both  the 
floors  of  the  complete  house  are  equal  to  the 


one  hundred  spans  of  the  under  floor  house. 
The  mode,  on  the  other  hand,  of  making  the 
partition,  according  toAboo  Yoosafs  doctrine, 
IS  as  follows.  Let  one  hundred  spans  of  the 
upper  floor  house  be  set  against  fifty  spans 
of  the  complete  house ;  or,  let  one  nundred 
spans  of  the  under  floor  house  be  set  against 
fifty  spans  of  the  complete  house:  for,  ac- 
cording to  him,  the  up]>er  and  the  under 
floor  are  held  in  equal  estimation ;  wherefore 
fifty  spans  of  the  complete  house,  compre- 
hending fifty  spans  of  the  under  floor,  and 
fifty  spans  of  upper  floor,  must  be  equal  to 
one  hundred  spans. 

In  disputes  after  partition,  the  evidence  of 
two  partitioners  must  he  aamitted, — Ip  the 
partners  differ  after  partition,  one  pleading 
that  *'  he  has  not  received  the  whole  of  his 
share,  a  part  of  it  still  remaining  in  the  pos- 
session 01  the  other," — and  the  other  denying 
this,  and  the  two  partitioners  (or  any  other 
two  persons^  testily  that  "they  have  mado 
a  partition,'  their  evidence,  according  to  the 
two  disciples,  must  be  admitted.  Mohammed 
says  that  it  cannot  be  admitted,  because  the 
evidence  they  give  relates  to  their  own  act, 
and  is  consequently  inadmissible,  in  the  same 
manner  as  the  eviaence  of  a  man  relative  to 
some  act  of  his  own,  on  the  occurrence  of 
which  a  person  may  have  formerly  suspended 
the  emancipation  of  his  slave.  The  argu- 
ment of  the  two  disciples  is,  that  Uie  wit- 
nesses, in  fact,  testify  to  the  act  of  others 
(namely,  the  act  of  seising  and  possessing), 
and  not  to  their  own  act ;  because  their  act 
was  merely  discriminating  and  separating, 
to  which  evidence  is  not  required;  hence 
their  testimony  must  be  admitted.  Tahavee 
observes,  that  where  the  jpartitioners  receive 
pay  for  making  the  partition,  it  is  universally 
allowed  that  their  evidence  cannot  be  ad- 
mitted ;  and  indeed  several  doctors  of  our 
sect  are  of  the  same  opinion ;  alleging  that 
as,  in  that  case,  their  evidence  tends  to  prove 
that  they  have  fully  and  accurately  per- 
formed the  work  for  which  they  received 
pay,  it  is  in  the  nature  of  a  representation 
on  their  own  behalf.  Our  author,  however, 
does  not  subscribe  to  this  reasoning ;  for  he* 
remarks,  that  the  two  partitioners  could  not 
have  a  view  to  their  own  interest  in  their 
evidence,  as  the  partners  have  agreed  that 
they  fully  and  accurately  performed  the  work 
of  partition  for  which  they  receive  their  pay, 
the  only  question  in  dispute  being  the  seisin 
and  possession ;  wherefore  no  imputation  of 
falsehood  ought  to  fall  on  them. 

But  not  that  of  one  partitioner,— -If  only 
one  partitioner  give  evidence,  it  must  not  be 
admitted ;  for  the  evidence  of  one  man  alone 
against  another  is  not  suflScient. 


CHAPTER  IV. 

OP  PLEA8  OP  ERBOR  lU"  PARTITTOy ;  AKD  OF 
CLAIMS  OP  BIOHT  IK  REOABD  TO  IT. 

A  plea  of  error  cannot  be  admitted^  where 
the  party  acknowledges  hating  received  hi$ 
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share,  unless  it  he  supported  hy  evidence. — 
\ViiEKi:  one  of  the  partners  complains  of  an 
error  in  the  partition,  and  that  a  part  which 
oupht  to  liave  fallen  to  him  hy  the  partition 
is  in  the  possession  of  another,  in  this  case, 
if  he  have  before  acknowled^'ed  that  he  had 
received  his  share,  his  complaint  must  not 
be  admitted  unless  supported  by  evidence ; 
for  it  is,  in  fact,  sueing  to  cancel  the  par- 
tition after  it  has  been  accomplished  ;  and  it 
is  to  be  presumed  that  there  is  no  error,  and 
that  his  complaint  is  false.  If  the  com- 
plainant cannot  support  it  by  evidence,  the 
others  must  be  required  to  deny  the  com- 
plaint upon  oath ;  and  if  they  refuse  to 
swear,  their  refusal  is  construed  as  proof  in 
favour  of  the  complainant,  and  the  Kazee 
must  cause  their  property  to  be  divided 
anew,  afrreeably  to  their  several  proportions, 
ns  this  is  dealing  with  them  according  to 
their  own  suspicions.  The  author  of  this 
work  thinks  tnat  in  the  above  case  the  com- 
plainant's suit  should,  on  account  of  his  con- 
tradicting himself,  be  wholly  rejected. 

A  complaint  of  after -assumption  is  a  com* 
plaint  of  usurpation.  — If  the  complainant 
allege  that  he  did  receive  his  whole  right, 
but  that  the  other  afterwards  took  a  part  of 
it,  the  denial  of  the  other,  on  oath,  must  be 
credited,  as  this  is  in  fact  a  complaint  of 
usurpation. 

In  case  of  a  complaint  of  non-delivery y 
both  parties  are  sworn,  and  the  partition  is 
dissolved  and  made  anew. —It  he  allege  that 
'*  a  certain  village  fell  to  him  in  consequence 
of  the  partition,  but  that  the  other  had  not 
delivered  it  up  to  him,"  in  this  case,  pro- 
vided he  have  not  previously  acknowledged 
the  obtaining  possession  of  his  share,  and 
the  other  contradict  him,  both  must  be  re- 
quired to  swear ;— because  the  dispute  is  with 
respect  to  the  quantity  which  the  complainant 
received  in  consequence  of  the  partition ;  and 
hence  the  difference  in  the  present  instance  is 
analogous  to  a  dispute  concerninflr  the  quan- 
tity of  an  article  of  sale,— in  which  case  a 
mutual  oath  is  tendered  to  the  parties  (as 
has  been  fully  explained  under  the  head  of 
Sales)  ;  and  so  here  likewise. 

A  plea  of  error  cannot  be  heard,  if  the 
partition  was  made  bt^  the  parties. — If  one 
of  the  parties  complain  that  an  error  took 
place  in  the  division,  his  complaint  must  not 
be  attended  to,  it  being  held  in  the  same 
li^ht  as  a  complaint  of  a  fraudulent  bargain, 
wnich  in  cases  of  sales  concluded  by  the  prin- 
cipals themselves  cannot  be  heard.  In  par- 
tition, therefore,  as  in  sales,  since  both  parties 
have  mutually  concurred,  such  a  complaint 
cannot  be  heard.  If,  however,  the  partition 
was  made  by  the  order  of  the  Kazee,  and 
extreme  fraud  be  alleged,  the  complaint 
must  be  heard,  as  the  stability  of  the  Kazee's 
authority  depends  on  justice. 

Case  of  a  claim  laid  to  a  particular  room 
in  a  house,  after  partition, — If  a  house  be 
divided  betwixt  two  partners,  each  receiving 
a  part,  and  afterwards  one  of  them  claim  a 
zx)om  in  the  possession  of  the  other,  alleging, 


that  '*  it  is  one  of  the  things  which  onght  to 
have  fallen  to  him  in  consequence  of  the 
partition,"  and  the  other  deny  this, — in  this 
case,  as  the  plaintiff  complains  of  nsorpa- 
tion,  it  is  requisite  that  he  bring  proper 
evidence ;  and  if  both  bring  evidence,  that 
adduced  on  the  part  of  the  plaintiff,  who  is 
not  in  possession,  must  be  aamitted  in  pre- 
ference to  that  of  the  other ;  for  it  is  a  maxim 
of  the  law  that  the  evidence  on  the  side  of 
the  party  who  is  out  of  possession  is  prefer- 
able to  that  on  the  side  of  him  who  is  in 
possession. 

If  the  complaint  above  mentioned  be  pre- 
vious to  an  avowal  of  the  plaintifi^s  having 
ever  ac<iuired  possession,  both  parties  most 
be  required  to  swear,  and  the  i>utition  must 
be  annulled,  and  performed  anew.  In  the 
same  manner,  also,  if  two  partners  differ 
regarding  their  boundaries,  tne  one  alleging 
that  **a  certain  boundary  belong  to  him, 
but  has  fallen  into  the  possession  of  the 
other,"  and  the  other  alleging  the  ^me 
thing  regarding  another  boundary,  and  bodi 
produce  evidence,  the  Kazee  must  decree,  in 
lavour  of  each,  that  boundary  which  is  in 
the  possession  of  the  other.     If  only  one 

Sroduce  evidence,  the  Kazee  must  pass  a 
ecree  only  in  his  favour ;  but  if  neitiier  of 
them  produce  evidence,  they  must  both  be 
required  to  swear,  in  the  same  manner  as  in 
cases  of  sale. 

Section. 

Of  the  Laws  which  prevail  in  a  Claim  of 

Right.* 

In  a  case  of  claim  set  up  to  an  indefinite 
party  after  partition^  it  must  he  dissolved 
and  made  anew, — If  a  house  (for  instance) 
held  in  partnership  be  divided,  and  after- 
wards an  undefined  part  of  the  whole  (such 
as  a  half  or  a  third),  prove  the  right  of 
another,  the  partition,  according  to  iQl  oar 
doctors,  is  null,  and  must  be  made  anew. 

If  a  definite  part  be  claimed,  after  par- 
tition, it  must  be  compensated  for  from  the 
shares  of  the  other  partners,  or,  the  partition 
must  be  dissolved  and  executed  aftetc.^Jv  a. 
particular  and  defined  part  of  what  has  fallen 
to  one  of  the  partners,  m  consequence  of  par- 
tition should  prove  the  right  of  another 
person,  the  partition  is  valid,  according  to 
all  our  doctors,  and  becomes  not  void  with 
respect  to  what  remains  after  the  right  of 
the  other  person  has  been  separated : — bat 
the  party  from  whose  share  that  right  is 
taken  has  in  his  option  either  to  dissolve  the 
partition  (therebj  restoring  the  property  to 
the  state  in  which  it  stood  previous  to  the 
partition)  and  then  to  demand  a  new  one, — 
or,  if  he  choose,  he  may  let  the  partition 
hold  good,  and  exact  from  his  partner's  share 
a  compensation  for  that  part  of  which  he  has 

*  Arab.  Istihkak ;  meaning  a  claim  set  up 
to  the  subject  of  a  deed  or  contract,  by  some 
person  not  concerned  in  such  deed  or  con- 
tract. 
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been  deprived  b^  its  proving  the  right  of  partition,  ainoe  he  most  then  accept  his  pro- 

another.  portion,  not  in  a  compact  maimer,  bnt  dis- 

And  so  likeaUe,  if  an  undefined  part  he  persed,  from  the  ehareaof  each  of  the  others; 

claimed.— If,  after  partitioD,  an   undeSned  whereas,  in  the  former   case  (in  which  an 

part  of  the   share  of  one  of  tbe   partners  iindeficed  proportion  of  one   of  the  shares 

(such  as  a.half ),  prove  tbe  ri^fat  of  another  proves  the  right  of  another),  he  suffers  no 

person,  the  partition  is  valid  with  respect  to  injury.     Thus  there  is  an  evident  difference 

the  remainder,  and  does  not  became   void  between  the  two  cases.     In  short,  the  nature 

according  to  Haneefa  and  Mohammed  ;  but  of  tbe  case  in  queation  is  this,  that  one  of 

the   partner  upon  whose    share  tbe    claim  two  partners  takes  ono  third  of  a  honse,  and 

operates  has  it  in  his  option  to  annnl  the  tbe  otber  takes  tbe  remaining  two  tbirds ; 

partition  ^restoring  tbe  concern  to  the  state  the  value  of  tbe  first  third  being  equal  to 

IQ  which  it  previoual^  stood),  and  then  to  that  of  tbe  other  two  thirds;    and   siter- 

demand  a  new  partition  ; — or,  if  he  choose,  wards  one  half   of   the  first  third    proves 

he  maj^  let  the  partition  hold^^ood,  and  exact  the  right  of  another  person ; — in  which  case 

from  his  partner  a  compensation  for  the  half  (according  to  Haneeft  and  Mohammed),  the 

of  his  share  which  he  has  lost,  and  which  is  tirat  partner  has  it  in  his  option  to  enniil 

equivalent  to  one  fourth  of  the  share  in  that  the  partition ;   for  if  it  continue  valid,  bis 

partner's    possession.      According   to    Aboo  share  is  defective,  because  of  its  being  dis- 

Voosaf,   the   partition  is  in  this  case  null,  persed,  part  in  the  first  third  of  the  house, 

since  by  an  undefined  proportion  of  one  of  and  part  in  tbe  two  last  thirds ; — or,  if  he 

thfir  shares  proving  the  right  of  another  per-  please,  he  may  take  one  fourth  of  the  share 

son,  a  third  partner  is  created,  without  whose  which  fell  to  the  second  partner;  for  if  tbe 

concurrcncethepnrtitionisvoid; — inthesame  whole  of  his  [the  first  partner's]  share  had 

manner  as  where  an  nndefined  part  of  the  proved  the  right  of  a  third  person,  be  would 

whole  article  prove  9  tbe  right  ofanotber  person,  have  been  entitled  to  take  one  half  of  the  se- 

Tbe  reason  of  tbisis,  that  where  an  undefined  cond  partner's  share ;  wherefore  (arguing  of  a 

proportion   of  one   of  their  shares  becomes  part  from  the  whole)  since  one  half  of  his 

the  right  of  another,  one  of  the  objects  of  share  proved  the  right  of  the  third  person, 

partition  (namely,  separation)  is  destroyed,  he  is  entitled  to  take  one  half  of  a  n^  of 

since  the  share  of  one  of  the  partners  by  the  second  partner's  share,  which  is  equal  to 

that  means  becomes  in  itself   a  matter  of  one  fourth. 

partnership  ;  and  he  must  have  recourse  to  If  the  partner  to  whose  lot  the  first  half 
the  share  of  the  other  for  an  undefined  part,  falls  ahonld  sell  a  moiety  of  it,  and  after- 
equal  to  that  proportion  of  his  right  of  which  wards  the  other  moiety  prove  tbe  right  of 
he  has  been  deprived.  It  is  otherwise  in  tbe  anotber.heisstillentitledto  one  fourth  of  the 
preceding  case,  where  a  particular  aud  de-  second  half  in  the  poisession  of  his  co-part- 
liaed  part  of  ono  of  their  shares  proves  tbe  ncr,  for  the  reasons  before  os^ii^ed ;  and  bis 
right  of  another ;  for  in  that  case  the  object  option  of  annulling  tbe  partition  drops,  be- 
ot  partition  [namely,  separation)  still  exists  cause  of  bis  having  sold  a  part  of  his  share. 
with  respect  to  the  remainder.  The  argn-  This  is  according  to  Haneefa  and  Mohammed, 
meet  of  Haneefa  and  Mohammed  is,  that  the  Aboo  Yoosaf  maintains  that  the  second  half, 
object  of  partition,  namoly  separation,  is  not  in  the  possession  of  the  co-partner,  must  be 
defeated  by  an  undefined  proportion  of  one  divided  equally  betwixt  them ;  and  that  the 
of  the  partners'  shares  becoming  tbe  right  first  partner  forfeits  to  bis  co-partner  ono 
of  another  person.  Hence  a  partition  of  half  of  the  price  for  which  bo  sold  a  part  of 
this  nature,  origmally  made,  would  be  valid;  his  share;  fur  (agreeably  to  his  tenets)  the 
— as  where,  for  instance,  tbe  first  half  of  a  original  partition  is  invalid  ;  and  as  an  arti- 
house  's  jo'ntly  held  hy  two  partners,  Zeyd  ole  of  which  a  person  obtains  possession  by 
and  Amruo  and  by  a  tb  rd  person,  named  an  invalid  deed  becomes  his  property,  he 
Khal  d  one  half  thereof  by  !uialid,  and  the  may  lawfully  dispose  of  it  bj;  sale ;  but  he 
oUi  r  h  I  I  I  /  1  nd  Amroo  ;  the  is  responsible  for  tbe  value  of  it;  and  hence, 
second  h  11  b  u  b  Id  11  between  Zeyd  in  the  case  in  Question,  the  first  partner  is 
'■•■'•  ^             share  thereiu ;  responsible  for  the  value  of  on  half  of  what 

roo  might  law-  he  has  sold,  as  that  is  a  moiety  of  tbe  other's 

xt  themselves,  half. 

I    ir  joint  share  A  debt  proved  againii  an  estate,  annuls  the 

and  one  fourth  partition  of  it  among  the  heir*. — If  the  estate 

getting  three  of  a  deceased  person  be  divided  amongst  the 

t  sintbesame  heirs, andafterwardsadebtbeproved against 
„„„  ,  ase  becoming  the  estate  equal  to  tbe  whole,  Uie  partition 
s  m  lar  to  ha  □  w  ti  a  a  nn  d  proportion  must  be  annulled,  because  the  debt  prevents 
of  one  of  th  shares  prov  s  the  right  of  tbe  estate  from  being  tbe  property  of  the 
anoth  r  It  s  oth  rw  so  wb  r  an  undefined  heirs ; — and  tbe  same  rule  holds  wnero  the 
p  oportion  of  the  whole  house  including  both  debt  is  not  equal,  because  the  right  of  the 
shares  proves  the  right  of  another;  because,  creditor  attaches  equally  to  tbe  whole  fortnue 
in  this  latter  case,  supposing  tbe  partition  to  of  tbe  deceased.  The  partition  mnst  there- 
in viJid,  an  injury  is  sustained  by  the  third  fore  be  annulled,  unless  there  he  left  after 
person,  whoae  right  was  mauifcsted  after  tbe  it  a  Bum  sufficient  to  discharge  the  debt,  ia 
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nhiob  CAM  it  is  not  anniillcd,  since  the  annul-  i 


t  of  it 


of  ilic<li:lit, 

Viilrs*  the  creditor  remit  il,  or  the  heira 
dm-hiinje  il.~lv  Ihv  triditur,  after  the  par- 
tition, ii'iuil  ihi'  di-lil,  ur  if  t  lie  licirs  discbarfcc 
the  dtht  ttiim  thiir  own  fmluncs,  the  par- 
tition n-iimiuH  v.ilid,  ivhi-thtr  the  debt  be 
eqiiul  til  thi'  e^talc  <ir  cxcii'il  it,  the  obstaele 
tu  iis  validity  hvinu  thiin  n-inovvd. 

^u  fti'iV  luaff  jirrftr  a  claim  Hpoii 
ajler  partithin. — If  one  of  the  hci: 
a  eluiiu  of  dvbt  nftaiu.-t  ihc  dccenacd, 
the  )nii'iiti"ii  of  the  hi-reilitanieDts,  his  cli 
it  uiliiiiMiilile;   for  in  this  case  there  is 
cuntradiL'tiun,  tinue  thu'  debt  relntts  to  thi 
•iiirit  ur  value,  and  not  to  the  siibi 
the  iJ;irlieul»r  hurcditanients,  and  il 
the  !<:ibst»ui'o  of  the  liL-reditaiui'iits  that  the 
pan  i  til  ID  took  place. 

A  claim  ciiiinot  lie  let  up,  by  iin  htir,  to 
any  iKiiiiriil'ir  article,  tifter  lUalributioii.— 
Ii-'a  p  irt  of  tile  heirs,  after  pai'tition,  pr.-fer 
a  ulaiiu  fur  a  purtieiilar  thins,  iiieliided  in 
the  i.'sliitp.',  on  whatever  (tTiiuiid  the-  claim  bo 
built,  it  caiiDol  be  admitted,  on  account  of 
the  cuntrodiction,  which  is  here  crident,  as 
their  aeqiiicwence  in  the  parlition  implieii 
an  aokiiiin'li-d)[nii'jit  in  them  that  that  par- 
ticular tliintr.  which  has  been  diyided,  was  a 
part  uf  the  LV-pari'enary. 


iatrfulli'  demand  a    partition  of  asafriirt!, 
and  therefore  it  would  be  ta  no  pmpmsU 

Partutrt  may  make  it  bg  allotting  tatad 
the  uie  of  a  particular  part  of  liie  joini  im- 
ci-rn.— If  two  partners,  by  a  mutn*l  wo- 
tract,  make  a  partition  of  usufract  retpeciiu 
a.  hDuse,  to  thu  effect,  that  one  of  them  ikil 
estate  inhabit  one  part  of  it  and  the  other  anotlkn, 
if  the  heirs  prefer   — ur,  that  one  shall  inhabit  the  upper  tax 

L.  .1 J   _.. —   j^jjj  jijg  other  the  under,   such   eootiact  ii 

valid ;  fur  at  a  partition  of  prop^rtr  execnlel 
in  this  manner  is  lawful,  bo  likevite  it  i 
pai'tition  of  usufruct.  It  ia  proper  to  r- 
of  ^  mark,  that  a  partition  of  usufruct,  wheatluu 
exrciited,  is  in  reality  a  eeparatiua,  tbst)>,t 
division  of  the  whole  of  the  shares  of  uiafrut 
of  one  partner  from  those  of  another  paitut, 
and  a  concentration  of  both  into  one  plMC: 
but  tbe  cunlroct  does  not  compivheod  u 
exchange,  whence  it  is  that  a  limiution  d 
time  is  not  required  in  it : — for  if  it  coiopt- 
headed  an  exchange,  n  limitation  of  Udi 
would  have  been  requisite,  because  of  iti 
being  (in  that  cose)  a  lease. 

/»  icAfcA  ea»e  either  m  at  liberty  tobliii 
thare. — It  is  lawful  for  oacli  partner  to  let 
out  on  rent  that  part  of  which  the  nsufnitt 
bosfallen  to  him,  and  he  may  approprittet* 
himself  the  rent  accruing  therefrom,  whelba 
it  bo  a  condition  in  the  ugrec-ment  uf  putt- 
tion  of  usufruct  or  not ;  for  oTery  use  «bid 
accrues  from  that  part  beci^mes  fin  conK- 
ijtienoe  of  the  partition  of  usul'ract)  hit  pn- 
pert;,  and  the  rent  which  he  receirei  ii 
nothing  more  than  a  coTnpensation  giTentua 
in  lieu  of  the  uso  accruirifc  from  it. 

Or  by  Mtipulating  an  alternate  rigid  to  tk 
— -,— iFtv • ' -   ' 


CHAFTEU  V.  ,'.  ■ 

OF  THE  LAWS  OF  MAHi^JT.. 
Ulahaijiit  ii  a  partition  of  Un^ruct.s 
Mahayat,  in  tbc  laueiuifce  of  the  'tAW, 
signifies,  the  partition  of  usufruct ;  and  it  is 
allowed ;  because  it  is  frequently  impossible 
for  all  the  partners  to  enjov  together,  and  at 
one  time,  llic  use  of  the  tiling  held  in  part- 
nership.    Maliayat,  therefore,  resembles  tho 

partition  of  property  (whence  it  is  that  the     ... .   .  .. 

Knzee  may  enforce  it  iti  the  same  manner) —  ;  (and  so  likewise  if  they  make  a  suiiilar  wiee- 
witli  this  diUerciice,  liuwiver,  that  in  the  '  ment  regarding  a  small  room]  :  fur  parnticcL 
partition  of  properly  eauh  partner  enjoys  the  I  of  usufruct  is  sometimes  effected  by  meaiu  of 
use  of  his  respective  oh:ire  at  the  same  time,  j  time,  and  somi^timCB  by  means  of  place ;  nd 
whereas  in  llio  partition  of  usufruct  each  |  in  the  present  instance  it  is  eltected  by  menu 
most  frequcnily  enjoys  the  use  of  the  thing   of  the  former. 

held  in  parlncrKhtp  only  when  it  comes  to  I  A  deference  beticetn  the  partiet  muit  lit 
hia  turn,  by  rotation.  Partiti.m  of  property  |  tettledbif  the  interference  of  the  Kazee.—lY 
is  Ihereforc  more  elfectual  than  partition  of  two  partners  disaaroe  concerning  the  terms 


_  two  partners  mcike  an  agreemEntid 
partition  of  usufruul  regarding  a  slave,  in 
this  manner,  that  the  one  dar  he  shall  tan 

!,  and  the  next  the  other,  it  is  lavhl 


cumplishing  Ibc  cnjoyuitnt  of 
ino  use ;  lor  which  reason,  if  ooe  partner 
apply  for  a  partition  of  property,  and  another 
for  a  partition  of  usufruct,  the  Kuzlc  must 
grant  the  request  of  tho  former;  and  if  a 
partition  of  usufruct  should  have  taken  place 
Ti-ith  respect  to  a  thing  capable  of  a  partition 
of  property  (such  as  a  house  or  a  piece  of 
groiinty,  and  alterwards  one  of  the  partners 
apply  for  n  partition  of  property,  the  Kazee 
must  grant  a  partition  of  property  and  annul 
the  partition  of  usufruct. 

And  it  not  annulled  by  the  deceait  of  lh« 
partiet.~\  pahtitiok  of  usufruct  is  not 
annulled  by  the  death  of  one  of  two  part- 
ners, nor  aveu  by  the  death  of  both,  for  if  it 


of  their  contract  of  partitiou,  the  one  allegioR 
that  it  related  to  time,  and  the  other  thai  tt 
related  tu  plaoe,  the  Saiee  ought  to  enjoin 
them  to  agree  regarding  one  or  other  of  these 
methods.  The  reoson  of  this  ia  that  th* 
partition  of  usufruct  with  respect  to  place  is 
tbe  more  equitable,  since  by  that  means  cMk 
partner  enjoys  the  use  at  the  same  time  thit 
the  other  partner  eiy'oya  it  also  ;  bat  parti- 
tion of  nsufruot  with  respect  to  time  (on  the 
other  hand)  is  the  more  complete  in  regard 
to  tho  use,  since  each  individual  theneinoysit 
entire.  As,  theiefore,  tiie  reasons  in  favoar 
of  these  two  methods  are  different,  it  ii 
requisite  that  tlie  partners  agrea  on  one  of 
them ;— and  if  they  ohooic  partitiiHi  villi 
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respect  to  time,  the  Eazee,  to  prevent  the 
imputation  of  partiality,  must  draw  lots,  in 
OToer  to  determine  which  of  them  shall  have 
the  first  turn. 

Case  of  partition  of  the  use  of  two  slaves, 
^—\e  two  partners  (whom  we  shall  suppose 
Zeyd  and  Amroo)  make  a  partition  of 
tuofruct  regarding  two  slaves,  to  this  effect, 
that  the  one  shall  serve  Zeyd,  and  the  other 
Amroo,  it  is  valid,  according  to  the  two  dis- 
oiples ;  for  as  (by  their  doctrine)  partition  of 
property  with  respect  to  slaves  is  lawful, 
irhetiier  performed  by  the  authority  of  the 
Kazee,  or  by  the  mutual  a^eement  of  the 
parties,  it  follows  that  partition  of  usufruct, 
irith  respect  to  slaves,  is  also  in  the  same 
manner  lawful.  Some  (by  inference  from 
the  doctrine  of  Haneefa)  maintain  that  the 
XLazee  must  not  enforce  the  partition  of 
vaufruct  with  respect  to  slaves  (and  such  is 
reported  as  his  opinion  by  Xhasaf) ;  because 
oompulsion  bein?  (as  we  have  formerly 
shown)  disallowed  by  Haneefa  with  respect 
to  partition  of  propertv  in  the  case  of  slaves, 
it  evidently  follows  that  the  Eazee  cannot 
enforce  a  partition  of  usufruct  in  a  similar 
oaae.  The  truth  is,  that  if  the  Eazee  enforce 
a  partition  of  usufruct  in  this  way,  it  is 
lawful,  according  to  Haneefa, — whereas,  if 
he  were  in  this  way  to  enforce  a  partition  of 
the  substance  it  would  be  unlawfiil ;  because 
in  the  service  of  slaves  there  is  no  sreat 
difference,  but  in  their  persons  they  oiffer 
eonsiderablj. 

Ip  a  partition  of  usufruct  be  made  regard- 
ing the  above  two  slaves  in  this  manner,  that 
the  maintenance  of  the  one  whom  Zeyd  takes 
for  his  service  shall  be  defrayed  byfZeyd, 
and  the  maintenance  of  the  one  whom  Amroo 
takes  shall  be  defrayed  by  Amroo,  it  is  valid, 
on  a  favourable  construction.  Analogy  would 
BUgjc^st  that  it  is  not  valid,  because  the 
maintenance  of  each  of  the  slaves  is  incum- 
bent on  both  the  masters : — but  when  it  is 
Btipulated  that  the  maintenance  of  one  of 
them  shall  fall  solely  on  one  of  the  masters, 
and  that  of  the  other  on  the  other  master, 
it  may  be  called  an  exchange;  and  as  the 
consideration  (supposing  it  an  exchange)  is 
uncertain,  it  is  therefore  invalid.  The 
reason  for  a  more  favourable  construction, 
in  this  particular,  is  that  in  feeding  slaves 
strictness  is  not  particularly  regarded.  It 
were  otherwise,  however,  if  each  partner 
stipulated  to  clothe  his  slave,  as  strictness  is 
regarded  with  respect  to  clothing  them. 

Or,  of  two  houses. — If  two  partners  make 
a  partition  of  usufruct  regarding  two  houses ; 
in  this  manner,  that  the  one  shall  inhabit 
the  one  house,  and  the  other  inhabit  the 
other,  it  is  valid  :  and  the  Eazee  may  enforce 
it,  according  to  the  two  disciples ;  and  such 
is  also  the  opinion  of  Haneefa,  as  mentioned 
in  the  Zahir  Rawayet.  The  reason  of  this, 
with  the  two  disciples,  is  that  as  (agreeably 
to  their  tenets)  a  partition  of  property,  made 
in  this  manner,  is  valid,  so  likewise  is  a 
partition  of  usuDruct.  Some  say  that  accord- 1 
uig  to  Haneefa  such  a  partition  of  usufructy ' 


when  made  by  the  mutual  agreement  of  the 
parties,  is  vaUd ;  but  that  it  cannot  be 
enforced  by  the  Eazee  ;  for  although  a  par- 
tition of  property  of  this  nature,  bv  the  con- 
sent of  the  parties,  be  valid,  still  (agreeably 
to  his  tenets)  the  Eazee  cannot  enforce  it; 
and  the  same  of  a  partition  of  usu&uct. 
There  is  another  opinion  transmitted  to  us 
from  Haneefa,  that  a  partition  of  usufruct  in 
the  manner  above  mentioned  is  utterly  in- 
valid, whether  enforced  by  the  Eazee  (for 
the  reasons  which  have  been  stated  above), 
or  made  by  mutual  agreement ;  because  it 
would  be  a  sale  of  residence  in  one  house  for 
residence  in  another,  which  is  not  legal,  as 
has  been  already  shown  in  treating  of  Hire. 
It  is  otherwise  with  respect  to  partition  of 
the  substance  of  two  houses ;  for  the  sale  of  a 
part  of  the  one  house  for  a  part  of  the  oUier 
IS  lawful.  The  reasons  for  the  opinion 
quoted  from  the  Zahir  Bawayet  are,  tnat  as 
the  difference  between  the  usufruct  of  the 
one  and  of  the  other  is  inconsiderable,  a 
partition  of  the  nature  described  is  in  the 
manner  of  a  separation,  and  is  therefore 
lawful  when  made  by  the  mutual  agreement 
of  the  parties,  and  may  be  enforo<3  by  the 
Eazee.  The  difference,  on  the  contxary, 
between  the  substance  of  the  houses  may  be 
very  considerable ;  hence  a  partition  of  the 
substance  of  them,  in  the  manner  described, 
is  (in  effect)  an  exchange,  and  may  accord- 
ingly be  made  by  the  consent  of  the  parties, 
but  cannot  be  enforced  by  the  Eazee. 

Or^  of  two  quiuirupeds, — If  a  partition  of 
usufruct  be  made  regarding  two  quadrupeds, 
to  this  effect,  that  the  one  partner  shall  have 
the  riding  of  the  one,  and  the  other  the 
riding  of  the  other,  it  is  not  vaUd  according 
to  Haneefa.  According  to  the  two  disciples 
it  is  valid;  since  a  partition  of  proper^ 
made  in  this  manner  is  (by  their  doctrine) 
valid ;  and  partition  of  usufruct  is  only  a 
branch  of  partition  of  property.  The  argu- 
ment of  Haneefa  is,  that  there  is  a  difference 
in  the  use  and  riding  of  one  or  of  another 
quadruped,  because  of  the  difference  in 
riders,  some  being  expert  and  knowing  in 
the  art  of  riding,  and  others  the  reverse. 
The  same  difference  of  opinion  also  obtains 
concerning  a  partition  of  usufruct,  by  rota- 
tion, ,with  respect  to  one  quadruped: — ^in 
opposition  to  a  slave;  for  a  slave  serves 
according  to  his  own  reason,  and  will  not 
suffer  a  greater  burden  than  he  is  capable  of 
bearing,  whereas  a  quadruped  must  submit. 

Partition  of  the  advantage  from  a  house 
may  he  effected  by  each  party  letting  it  to 
hire  alternately. — If  a  partition  be  made 
regarding  the  produce  of  a  house,  to  this 
eitect,  that  the  one  partner  shall  let  it  out  to 
rent  for  one  or  two  months,  and  enjoy  the 
produce  or  rent,  and  that  afterwards  the 
other  partner  shall  let  it  out  in  the  same 
manner,  and  enjoy  the  rent,  such  apartition 
is  valid^  according  to  the  Zahir  Kawayet ; 
but  a  similar  agreement  regarding  a  slave 
or  a  quadruped  is  not  valid.  The  reason  of 
this  distinction  is,  that  in  the  case  of  the 
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slavo  or  quadriipod  tlio  i  quality  of  the 
si'vnal  ^li:ir.->,  wliirh  is  ti  in.-OL»dary  condi- 
iiilioii,  is  lost,  wlnivas  in  the  cast*  of  the 
iiouso  il  is  ppsi'i'veil ;  for  slaves  and 
iiuadrupids  :ii«'  cli  inirud  and  jircjiidiei-d  bj 
tin-  l!ii»»«;  of  tiiiii-  and  scwro  laboar,  and  it 
is  ].rohal>l''  thai  llnir  hiro  will  be  less  the 
si.iMHul  than  it  was  the  first  turn^  whereas  a 
lioiis»'  nxiiy  h<'  Hui>j)oscd  to  continue  in  the 
>.iim*  statt-  during  both  turns,  and  the  rent 
may  1m*  (•<|Uiil. 

A  fit/  ovrttsitmul  t'jrcesH  in  fhr   rent  hving 
iJivithd  vqiniUif  hvtU'cvu   thfUi.  —  If  it  should 

li:il»jnii  that  the  nnt  of  a  house  is  f^rcater 
dunnir  the  turn  of  one  partner  than  in  that 
()l'  till.'  other,  they  are  both  to  partieipate  in 
thr  ixeess,  or  aifterenco  betwixt  tlie  one 
rent  and  the  uther,  so  tluit  an  exact  equality 
liny  he  <  HtM'ted  b.'twixt  them.  It  is  other- 
wis'f  wluTf  they  make  a  partition  respeoting: 
tin;  use  of  the  house,  and  it  afterwards 
yields  a  jrreatrr  ])rodiice  to  the  one  in  his 
turn  than  to  the  other,  for  as,  in  this  case 
ail  equality  lias  still  been  preserved  in  that 
which  was  the  subject  of  partition  (namely, 
the  us«),  the  exriss  of  acquisition,  received 
in  return  for  the  use,  is  immaterial,  since  it 
frc(iuently  happens  that  there  are  two  things 
exactly  cijual,  and  yet  the  return  received 
for  the  one  is  greater  than  that  received  for 
tlie  other. 

//*  a  coav  of  partition  of  the  advantage 
front  two  houses^  neither  partij  is  accountable 
far  any  excess  nf  rent  to  the  other. — A  TAR- 
TiTioN  eoncerniniT  tlie  rent  of  two  houses 
is  likewise  lawful,  aceording  to  the  Zahir 
Kawayet,  for  the  same  reasons  as  have  been 
assigned  in  the  ease  of  one  house.  If,  how- 
ever, one  house  yield  a  greater  rent  than  the 
other,  still  tlie  partners  do  not  both  share  in 
the  excess.  The  rt;ison  of  this  distinction  is 
that,  in  the  case  of  two  houses,  when  a  par- 
tition of  their  rents  is  made,  separation  is 
tlic  prevailing  principle ;   because  as  each 

})artner  enjoys  the  rent  of  his  particular 
louse,  at  the* same  time^  it  follows  that  each 
obtains  the  whole  of  his  respective  rights, 
without  leaving  any  part  of  them  with  the 
other,— whereas  in  a  partition  of  the  usufruct 
of  one  house,  the  partners  receive  the  rent 
by  rotation  (that  is,  the  one  receives  the 
rent  the  onr  mouth,  and  the  other  receives 
it  the  other),  and  it  may  therefore  bo  said 
that  they  sueeissively  grant  to  ("aeh  other  a 
loan  of  their  shares  of  tin;  rent, — the  partner 
who  holds  the  second  month  lending  to  him 
who  holds  the  iirst  month  his  share,  or  half 
of  the  rent  for  the  Iirst  month,  which  he  is 
again  to  receive  out  of  the  rent  of  the  second 
month ;— and  it  may  be  also  said  that  during 
their  respective  months  each  acts  as  agent 
for  the  other  in  receiving  his  share;  and 
when  the  other  has  received  his  share  from 
the  rent  of  the  second  month,  if  there  be  an 
excess,  it  is  divided  betwixt  them  ;  but  if, 
on  the  contrary,  he  be  not  able  to  recover 
the  whole  amount  of  Lis  loan  from  the  rent 
of  the  second  month  (it  being  less  than  the 
iirst),  the  excess  which  is  on  the  side  of  him 


who  held  the  first  month  mv.fct  Ik?  divii. 
betwixt  the  partners,  so  that  a  7«:rioc 
e<iuality  may  be  thus  accomplished. 

Case  of  partition  of  t^e  adcant^oc  fr*& 
two  6/<f It «.— According  to  the  two  <fisci?4:^ 
a  partition  with  respect  to  the  hire  of  x% 
slavesj  made  in  the  manner  of  the  preeediy 
case,  is  lawful,  as  well  as  a  partition  liti 
respect  to  the  service  and  use  of  two  sUth. 
Haneefa  maintains  that  it  is  not  T&bd,' 
because  the  difference  to  be  found  in  tr^ 
slaves  is  greater  than  that  which  is  to  be 
found  in  one  slave  at  two  separate  ptrkd*. 
As,  moreover,  a  partition  with  respect  to  tie 
gain  required  from  a  sinfrle  slave,  by  rot^ 
tion,  is  invalid,  it  follows  that  such  a  parti- 
tion with  respect  to  the  i^n  acqnired  fi« 
two  slaves  is  invalid  a  ibrtiori.  Beadfs,a 
partition  regardiufi'  the  service  and  ose  tf 
slaves  is  admittea  from  necessity,  sUw 
being  of  themselves  indivisible :  but  thaeis 
no  necessity  in  the  case  of  the  hire  of  sUra, 
as  that  is  a  thing  which  is  capable  of  din- 
sion.  In  the  case,  moreover,  of  service,  i: 
maj  not  be  requisite  to  consider  nana? 
.strictly;— whereas,  in  the  case  of  hire(iriK: 
is  a  money  transaction)  matters  most  Ik 
considered  strictly.  Hence  there  is  e* 
analogy  between  the  cases. 

A  partition  of  advantage  from  ttcoqtctn- 
ped$.--A  PARTITION  of  usufiract  coneefBDf 
the  hire  of  two  quadrupeds  is  inviB£ 
according  to  Haneela,  in  oppositicm  to  tfce 
two  disciples.  The  arguments  used  oa  boti 
sides  are  the  same  as  those  which  have  Iwd 
set  forth  in  the  case  of  a  partiti<m  i 
usufruct  concerning  the  use  or  serrice  <*f  ^ 
quadruped. 

A  partition  of  usufruct  cannot  be  *ji 
inth  regard  to  productive  articles.— h  tf) 
partners  make  a  partition  of  usu£ra-.t 
regarding  an  orchard  of  dates,  or  a  «arif- 
eontaining  trees,  in  this  manner,  that  e*i 
shall  take  a  part  and  cultivate  it,  and  t^ 
the  fruits  produced  from  it,— or,  if  the' 
make  a  partition  of  usufruct  regaidinf  * 
lierd  of  goats,  in  this  manner,  that  ead 
shall  take  a  certain  number,  and  feedtlfrL- 
and  enjoy  the  milk  produced  by  them,  neiti:: 
of  these  partitions  of  usufruct  is  valii 
because  partition  of  usufruct  regardinir  uh. 
as  ^vell  as  partition  of  usufruct  n^tmb-' 
service,  is  admitted  only  from  necessitr.* 
being  unsubstantial,  and.^  there  fore  incapili 
of  division;  but,  in  the  present  instanwi 
the  Iruit  and  the  milk,  when  once  produce, 
are  capable  of  division,  being  things  irbki 
substantially  exist,  and  therefore  there  U  i: 
these  instances  no  necessity.  The  der»e: 
hero  is  for  one  of  the  partners  to  sell  li^ 
share  to  the  other,  who  may  first  enjoy  tV 
truit  and  milk,  and  afterwards,  when  ife 
other  8  turn  is  expired,  his  partner  mi} 
again  purchase  the  whole,  and  cnjov  tb 
Iruit  and  milk  m  his  turn.  Or,  one  BfiJ 
enjoy  the  produce  of  the  other's  share  in  t!t^ 
manner  of  a  loan,  and  ascertain  the  qiuntit] 
thereof,  for  the  loan  of  indefinite  map  i 
lawful. 
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OF   MOZABEA,    OB    G0MPA0T3    OF    CULTIVA- 
TION. 

Definition  of  the  ^f  rw*.— Mozaeea,  in  the 
language  of  the  law,  sififnifies  a  compact 
"betwixt  two  persons,  one  oeing  a  proprietor 
of  land,  and  the  otlier  the  cultivator,  by 
'which  it  is  agreed  that  whatever  is  produced 
from  the  land  shall  belong  to  both  in  such 
jnoDortions  as  ma^r  be  therein  determined. 

JJifference  of  opinions  concerning  compacts 
iff  cultivation.— A  COMPACT  of  cultivation  is 
not  valid  according  to  Haneefa.  The  two 
disciples  maintain  it  to  be  valid ;  because  it 
is  related  of  the  prophet  that  he  entered  into 
meh  a  compact  with  the  people  of  Eheebir. 
by  which  it  was  agreed  that  theyshoula 
manage  the  gardens  and  lands  of  Kheebir, 
and  enjoy  one  half  of  the  fruits  and  grain 
produced  from  them,  and  that  they  should 
gire  the  other  half  to  him.  Besides,  a  com- 
pact of  cultivation  is,  in  fact,  a  compact  of 
partnersliip  in  regard  to  stock  and  labour, 
la  this  way,  that  one  of  the  parties  being 
tlie  proprietor  of  the  ground,  and  the  other 
the  tiller  of  it,  the  product  is  between  tJiem. 
— II  is  therefore  valid  from  its  analogy  to 
a  contract  of  Moza^bat ;  for  contracts  of 
Ifosaribat  are  valid  on  a  principle  of  con- 
Teniency ;  since,  as  it  often  happens  that 
there  are  men  possessed  of  property  who 
have  not  a  capacity  for  trade  or  business. 
and  again,  that  there  are  others  endowed 
irith  such  a  capacity  who  have  no  property, 
it  is  therefore  convenient  that  a  contract  of 
Mozaribat  be  established  betwixt  them,  by 
which  means  the  desires  of  both  are  accom- 

Slished ;  and  as  the  same  reason  subsists  in 
lie  case  of  compacts  of  cultivation,  they  are 
therefore  valid  as  well  as  compacts  of  Moza- 
rihat.  It  is  otherwise  where  one  man  gives 
to  another  goats,  fowls,  or  silkworms,  to 
take  care  of,  on  condition  that  he  who  thus 
takes  care  of  them  shall  have  one  half  of 
the  produce  and  the  proprietor  the  other 
half;  for  this  is  disapproved;  because  as 
the  care  and  management  of  the  keeper  has 
no  effect  in  creating  the  produce,  partner- 
ship is  therefore  not  sufficiently  established 
in  that  instance.  The  arguments  of  Haneefa 
on  this  point  are  threefold.  FmsT,  the 
prophet  nas  expressly  prohibited  Mokha- 
hera,  which  in  the  dialect  of  Medina  has 
the  same  signification  as  Mozarea,  namely, 
compacts  of  cultivation.  —  Secondly,  to 
make  a  compact  of  cultivation  is  to  hire  a 
labourer  for  a  part  of  that  thing  which  is 
produced  by  his  labour:  it  is  therefore,  in 
effect,  a  Kafeez  Tchan,  and  as  that  is  un- 
lawful, so  likewise  is  this. — (Tehan  signifies 
a  miller  or  grinder  of  wheat,  and  Kafeez 
a  cup  used  for  measuring;  Kafeez  Tehan, 
therefore,  means  to  hire  a  person  to  grind 
wheat  into  fiour,  in  consideration  of  a  mea- 
sure of  the  flour  for  his  hire.)— Thibdly, 
the  rate  of  hire,  in  such  cases,  is  uncertain, 
when  any  produce  is  reaped ;  or  it  is  anni- 


hilated when  no  produce  is  reaped ;  and  in 
either  case  the  hire  is  invalid.  With  respect, 
moreover,  to  the  transaction  which  passea 
betwixt  the  prophet  and  the  people  of  Khee- 
bir, it  was  not  a  compact  of  cultivation,  but 
was  rather  in  the  nature  of  a  tributary  re- 
venue, allowed  to  be  paid  in  kind,  as  an 
indulgence  or  compromise.  As  compacts  of 
cultivation  are  thus  deemed  invalid  b^ 
Haneefa,  it  follows  that  (agreeably  to  his 
doctrine),  where  the  labourer  waters,  tills, 
and  sows  the  land,  and  it  nevertheless  proves 
unproductive,  he  is  entitled  t^)  the  customary 
rate  of  hire  adequate  to  his  labour,  since 
(according  to  Haneefa)  the  compact  of  cul- 
tivation IS,  in  effect,  as  an  invalid  hire. 
This  is  where  the  seed  sown  is  furnished  by 
the  proprietor  of  the  ground ;  for  if  the  seed 
be  furnished  by  the  cultivator,  he  is  liable 
for  the  rent  of  the  land  at  the  customary 
rate : — and  if,  in  either  case,  any  produce  be 
reaped,  it  belongs  to  him  who  supplied  the 
seed,  since  it  is  an  increase  from  his  pro- 
perty ;— and  the  other,  if  he  be  the  cultiva- 
tor, is  entitled  to  a  rate  of  hire  ade(^uate  to 
his  labour, — or,  if  he  be  the  proprietor  of 
the  ground,  to  an  adequate  rent  for  his 
ground.  In  the  present  times.  However, 
the  adjudication  of  the  courts  is  given  ac- 
cording to  the  doctrine  of  the  two  disciples, 
both  because  compacts  of  cultivation  are 
convenient  to  mankind,  and  also  because 
they  have  become  everywhere  customary. 

Thef/  require  that  the  ground  be  capaole  of 
cultivation, — The  following  conditions  are 
essential  to  the  validity  of  a  compact  of  cul- 
tivation. I.  That  the  ground  be  capable  of 
cultivation,  for  otherwise  the  object  of  the 
compact  cannot  be  accomplished. 

That  the  parties  he  duly  qualified, — II. 
That  the  proprietor  of  the  ground  and  the 
manager  be  both  qualified  to  make  such  a 
compact ;  that  is  to  say,  that  they  be  both  in 
their  right  reason,  of  afi:e,  and  conversant  in 
such  compacts ;  for  unless  the  parties  be  so 
qualified  no  compact  whatever  is  valid. 

lltat  the  term  of  their  continuance  he  ex- 
pressed,— III.  That  the  period  or  term  be 
expressed ;  for  such  a  compact  is  in  the  na- 
ture of  an  agreement,  either  for  the  use  of 
the  ground  (as  when  the  cultivator  supplies 
the  seed),  or,  for  the  use  of  the  labour  (as 
when  the  seed  is  supplied  by  the  proprietor 
of  the  ground),  and  the  determinate  use  of 
either  can  be  ascertained  only  by  tho  period. 

ITiat  the  party  he  specified  who  is  to  supply 
the  seed,— 1\,  That  it  be  expressly  stipu- 
lated by  whom  the  seed  is  to  be  supplied,  in 
order  that  the  grounds  of  the  compact  may 
be  known  ;— in  other  words,  in  oider  that  it 
may  be  known  whether  it  is  founded  on  tho 
use  of  the  labour,  or  on  the  use  of  the  land, 
and  that  no  source  of  dispute  may  remain. 

That  the  share  of  the  other  party  he  ex- 
pressed,  — V.  That  the  particular  share 
which  is  to  fall  to  him  who  does  not  supply 
the  seeds  be  expressed ;  for  in  consequence  of 
the  agreement  ne  is  entitled  to  a  share :  and 
it  is  requisite  that  the  proportion  be  aeter- 
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minul  li-rai.v  ;i  IliiiiK  wliii'li  i*  unknown  '  Itawayet  ia  RTOonded  are,  thrt  the  ns*  r' 
(■annut  I'l-  (.■sl^I'li-li'-'l  by  tliu  vimpact,  not-  iMltic  ia  diflWrent  io  its  naturL-  from  tk  c?.- 
nilh-Uiiiliu,;  a  Miart  be  in  numiral  terras  of  ground ;  for  the  use  of  ground  trijet  bm 
MibuLiiiii-  "  a  8trenifth  in  the  Kiil  which  ooc»iioiis t««- 

Thiit  fill    I'i'i'l  '"'  <trlirmit  up  to  Ihf  ciilli-   tation,  vhereks  the  oae  of  cattle  coiuiiU  ii 

j.at„r VI.  That  the  proiitii'tur  of  tbt- land    their  tktaess  for  labour:   these  tiro  thisfi. 

dtiUvi-r  up  Ihi-  lunJ  to  the  cuIlJvutor,  in  order  therefore,  not  being  of  the  tame  sptda,  Uf 
to  lb<'  I'ultivulioii  of  it,  and  that  he  himself  use  of  the  cattle  Mumot  be  a  depenJal  w 
■ibstain  from  uny  luinnKcment  or  enjoyment  the  use  of  the  ground.  It  ia  otherviKihm 
iif  it;  iiiiomuvU  that  if  it  be  Btipulated  in  the  cattle  are  supplied  by  the  culliTilor;  k 
Ihf  compact  of  cultivation  that  he  also  shall  the  use  of  cattle  and  the  use  of  a  cnllinur 
manu)[i',  the  cominiut  is  null,  because  of  the  ,  or  labourer  are  of  tho  same  ipede*,  tht  pt- 
invalidity  of  "ueh  Btipulation.  duct  being  equally  derived  from  the  wtrt^ 

ThallxdhtiarlU'fHiriKiitaiviitthtprMhtct.  both. 
— Vll.  That  both  parties  participate  in  the  And  tiro  are  invalid. — It  isherejnopttt" 
produce  of  the  ground  after  It  is  n-ajK'd  ;for  a  remark,  that  besides  the  four  specie*  of  («■ 
compactof  cultivation  is  idtimatrly  a  compact  pacts  of  cultivatian  nbove  enumerated,  tloi 
of  partnersliip;  wherefore  every  stipulation  are  two  more,  which  are,  however,  i*^^ 
rcpu)mant  to  partnership  invalidates  the  I.  Where  it  ia  stipulated  that  the  Mei^ 
compact,  ci'of  example,  if  u  i>reci»e  nuan-  be  supplied  by  one  of  the  parties :  ifli  * 
tityof  thc|MWluce  be  stit>alatcd  for  oueof  ground,  tho  labour,  and  the  cattle,  ]ijit 
the  parlii.'*,  itis  invalid ;  since,  aa  it  ia  un-  other ;  which  is  invnlid,  because  tot  uc 
curtain  wheAer  no  much  will  bo  produced, ,  condition  before  mentioned  ia  not  fmadii 
Ihu  portnenhip  is  therefore  defeated.)  it.     II.  Where  it  is  stipulated  that  tkwl 

AnitthaUhe  imrtiealar  arfdthe  metttiuatii.    and  cattle  shall   be   fumished  by  ow  of  tk 

\*i  wli.'iil.  Iknrli-v.  A...,   „.,   .._( ,  .^..1.,.  ,    ....... 

_ _,.. _Q  which  the  hire  of .  reason.     In , 

the  labourer  is  to  be  paid  mar  be  known.  :  the  lands  (according  to  the  one  opuiiia*t,b» 
OfcimpiieU  <•/ cult  nation  four  descriptions  longs  to  him  who  supplied  the  seed.  i^«t  tie 
lire  iiiliJ. — Compacts  of  cultivation  (accord-  ,came  principle  that  it  belongs  tobioiisv 
ing  to  the  two  disciples)  are  of  four  diflcrent  other  cases  of  compacts  of  cStivation  rt* 
kinds:— I.  Where  tho  froond  and  the  seed  are  invalid.  But  according  to  the  otta 
are  supplied  by  the  one,  and  the  cattle  and  opinion.t  the  produce  belongs  to  the  ^ 
the  labour  by  the  other :— and  tliisitt  lawful,  prictor  of  the  land  ;  and  he  therefore  ituii 
for  the  cattle  urc  considered  us  implements  (as  it  were]  as  merely  a  borrower  of  the  Ktd 
of  lalioui',  and  till' ease  is  therefore  similar  of  which  he  has  obtained  possessiiia  bfiv 
to  that  of  u  mail  hiring  a  toilor  to  sew  liis  being  sown  in  his  ground. 
robo  with  his  (the  tailor's)  own  needle.  II.  Tfie  period  of  their  duration  muslbtkmm 
Where  the  ground  nlone  is  supplied  by  one  and  the  produce  mast  be  participated  iriatn 
of  tho  iiiirtics,  unil  llic  labour,  seed,  and  the  parlies,  in  indefinite  proporlioHt.—Cnt- 
'"'■■'■"""'  ''  PACTS  of  cultivation  are  not  valid  nnlenttf 
VK/riud  of  their  duration  be  known ;— norii' 
h-=>  the  [iruJuce  of  the  land  be  indcfiniulT 
Piirlieiputed  between  the  parties  (sncb  u n 
a  third,  a  fourth,  &c.),  in  order  that  pirTnn" 
ship  iiiny  hueatablislied  betwiit  them.  If. 
ihertfoiT,  it  be  stipulate  that  eitherof  I1k« 
ir  porticuiar  shall  receive  a  certain  nnmh* 
i.f  measures  of  grain  from  the  piodnceof  tbt 
ground,  the  compact  is  null,  as  in  this  eas 
partnurfihip  is  defeated  (in  other  worfs,  " 
--■  tstoblished),  since  it  is  possible  that  no 


(lattle  by  the  other :— and  this  also  is  lawful ; 
fur  in  this  case  tlie  labourer  has  hired  the 
ground  for  ft  known  proportion  of  its  produce; 
and  it  in  then-fore  lawful,  in  tho  same  man- 
ner as  if  he  had  hiri'd  or  rented  it  for  a 
certain  nuinlHT  of  dirms.  Ill-  Where  tho 
grnund,  the  w>id,  and  the  cattle,  arc  sup- 
plied by  the  one,  and  the  labour  al-me  by  the 
other :— unil  this  likewise  is  hiwful ;  fur  in 
this  caau  the  proprietor  of  the  ground  liircs  a 
labourer  to  work  with  implements  belonging 

to  him  (the  hirer);  and  it  is  consequently  not  tstoblished),  since  it' is  possible  that  no 
analogous  to  the  easeof  a  man  hiringa  tailor  imoro  mar  be  produced  from  the  ground  tka 
to  sow  his  robe  with  his  ithe  hirer's)  needle,  what  is  thus  stipulated  to  one  of  the  parti.-; 
-or,  to  that  of  a  mnn  hiring  ii  labourer  to  i— and  the  case  is  therefore  similar  to  thstrf 
dig  with  his  (the  liiriT'ii)  hue,     IV,  Where    two  men  concluding  a  contract  of  Moiaribs! 


,..e  ground  and  cattle  are  supplied  by 

the  parties,  and  the  seed  and  labour  by  the 

other,— This  is  not  valid,  according  to  the 

Zsliir    ilawavet :— hut  it  is  reported   from 

Aboo  Yooaaf  that  this  also  ia  valid  ;  for  as,  if 

it  wero  agreed  th.it  both  the  cattle  and  the 

seeds  should  be  supplied  bv  the  proprietor  of 

tho  land,  it  would  be  volid,  it  ia  in  the  same 

manner  valid  where  he  supplies  tho  oattlo 

only ;  being,  in  fact,  the  same  as  whero  the  j "      '       ~ 

cattle  are  nimished  by  the  cultivator.    The       *  Tho  opinion  of  Haneefa,  as  before  staiei!. 

reasons  on  whioh  the  opinion  in  the  Zahir      f  The  opinion  of  the  two  diaoiplea. 


hich  it  is  stipulated  that  one  of  dies 
snail  receive  a  certain  number  of  dirmt. 

In  the  same  manner  also,  compacts  ol 
cultivation  are  invalid  where  it  is  stipnbtfd 
that  ho  who  supplies  the  seed  shall  recfi't 
an  equal  quantity  of  grain  from  the  prodnw 
of  the  ground,  and  that  the  rest  shall  t^ 
divided  betwixt  the  parties ; — for,  in  case  tiu 
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Eroduce  exceed  the  quantity  of  seed,  a  stipu- 
ition  of  this  nature  defeats  the  partnersnip 
with  resx)ect  to  that  particular  quantity; 
or,  with  respect  to  the  whole,  in  case  the 
produce  should  not  exceed  the  quantity  of 
the  seed.  ^  A  stipulation  of  this  nature,  more 
over,  is  similar  to  where  the  parties  ajp^ree, 
:  regarding  tribute-landj  that  the  rest  of  the 
:  piroduce   shall  be  divided  after  deducting 
tribute.     It  is   otherwise  where  two  men 
;  agree  that  one  tenth  of  the  produce  shall  go 
;  to  one  of  the  parties,  and  that  the  remainder 
'  aliall  be  divided  betwixt  both ;  for  a  stipula- 
tion of  this  nature  does  not  defeat  partner- 
chip,  because  the  remaining  nine-tenths  still 
continue  participated  between  the  parties ; 
whence  this  is  similar  to  a  stipulation,  re- 

Srding  tithe-lauds,  that  "  after  deducting 
e  tithe,  the  remainder  shall  be  diyided  be- 
twixt the  parties." 

Iir  the  same  maimer  also,  a  compact  of 
enltivation  is  invalid  if  it  stipulate  that 
whatever  is  produced  on  a  particular  spot 
(sach  as  on  the  banks  of  a  rivulet),  shall 
Belong  to  one  of  the  parties,  and  that  the 
remainder  of  the  produce  of  the  whole  ground 
eludl  be  divided  betwixt  both;  for  such  a 
stipulation  defeats  partnership,  since  it  is 
possible  that  nothing  may  be  produced  ex- 
oept  upon  that  particular  spot :— and  it  is  in 
l&e  manner  invalid  where  it  is  stipulated 
that  the  produce  of  one  spot  of  ground  shall 
go  to  one  of  the  parties,  and  the  produce  of 
another  spot  to  the  other. 

Ik  the  same  manner  also,  a  compact  of 
enltivation  is  invalid  where  it  is  stipulated 
that  the  one  shall  get  the  straw,  and  the 
other  the  grain;  for  it  is  possible  that 
nothing  may  be  produced  but  straw :  and  it 
is  equally  invaUa  if  it  be  stipulated  that  the 
straw  shall  become  their  joint  property,  and 
that  the  grain  shall  belong  to  one  of  them 
only ;  for  here  a  partnership  is  not  estab- 
lished with  respect  to  the  grain,  which  is  the 
particular  object  of  cultivation. 

If  the  grain  alone  he  mentioned^  the  straw 
goes  to  htm  who  supplies  the  seed. — Ip  it  be 
stipulated,  in  the  compact  of  cultivation, 
that  the  grain  shall  oe  divided  equally 
betwixt  the  parties,  and  no  mention  be 
made  of  the  straw,  still  the  compact  is  valid, 
because  a  partnership  is  stipulated  in  that 
thing  which  is  the  chief  object  of  cultiva- 
tion ;  and  in  this  case  the  straw  will  belong 
to  him  who  supplied  the  seeds,  as  of  that 
the  straw  is  the  produce.  (The  Shiekhs  of 
Balkh  *  are  of  opinion  that  tne  straw  should 
also  be  divided  equally  betwixt  the  parties ; 
because  such  is  the  usual  practice  when  no 
mention  is  made  of  the  straw;  and  also 
because  as  the  straw  is  subordinate  to  the 
((rain,  it  should,  as  well  as  the  grain,  be  held 
in  partnership.) 

And  it  may  he  stipulated  to  go  to  him, — 
If  it  be  stipulated  that  the  grain  shall  be 


*  Balkh  is  a  city  in  Turan. 


divided  eoually,  and  that  the  straw  shall  go 
to  him  who  supplied  the  seed,  it  is  vaUd; 
because  this  is  consistent  with  the  spirit  of 
compacts  of  cultivation. 

But  it  cannot  he  stipulated  to  go  to  the 
other, — Ip,  on  the  contrary,  it  be  stipulate 
that  the  straw  shall  ^o  to  him  who  aid  not 
supply  the  seed,  it  is  mvalid,  as  such  a  stipu- 
lation defeats  the  partnership  in  case  nothing 
but  straw  should  be  produced.  The  diffe- 
rence betwixt  these  two  cases  is,  that  the 
person  who  did  not  supply  the  seed  has  no 
other  claim  to  the  straw  than  what  he 
acquires  from  the  stipulation,  whereas  he 
who  supplied  the  seed  has  a  right  to  the 
straw  in  oonseauence  of  its  being  the  pro- 
duce of  his  seea ;  and  whether  the  straw  be 
stipulated  to  him  or  not  his  right  to  it  holds 
equally  good. 

The  produce  is  participated  according  to 
agreement ;  and  if  nothing  he  produced^  the 
cultivator  has  no  claim, — When  a  compact 
of  cultivation  is  valid,  the  produce  of  the 
^ound  is  the  joint  property  of  the  parties, 
m  such  proportions  as  tne^  may  have  stipu- 
lated, such  as  an  half,  a  third,  or  the  like. — 
If,  on  the  contrary,  nothing  be  produced,  the 
cxiltivator  is  not  entitled  to  any  thing ;  for 
he  has  a  right  only  to  a  share  of  what  may 
be  produced.  It  is  otherwise  where  the  com- 
pact of  cultivation  is  invalid ;  for  in  that  case 
an  adequate  hire  falls  due  upon  the  person 

Sof  one  of  the  parties],  not  upon  the  pro- 
luce ;  and  the  person  is  not  absolved  by  a 
failure  of  produce. 

Where  the  compact  proves  invalid,  the 
produce  goes  to  him  whofurnishes  the  seed ; 
and  the  other  party, — When  a  compact  of 
cultivation  proves  mvalid,  the  crop  belongs 
to  him  who  furnished  the  seed,  it  oeing  the 
produce  of  his  property.  Besiaes,  the  other 
has  no  right  therein  except  what  he  acquires 
in  virtue  of  express  conditions  in  the  com- 
pact; and  where  that  proves  invalid,  it 
follows  of  course  that  the  entire  crop  belongs 
to  the  person  who  supplied  the  seed. 

If  lie  he  the  cultivator,  gets  wages  {not  ex- 
ceeding his  right  under  the  compact), — Ip  the 
seed  be  supplied  by  the  proprietor  of  the 
ground,  the  cultivator  is  entitled  to  a  suit- 
able hire  for  his  labomr,  provided  it  do  not 
exceed  what  he  would  have  received  in  con- 
sequence of  the  conditions  of  the  compact ; 
because,  in  subscribing  to  these  conditions, 
he  consented  to  relinquish  his  right  to  the 
excess.  This  is  the  law,  as  laid  down  by  the 
two  elders.  Mohammed  maintains  that  he 
is  entitled  to  a  suitable  hire,  to  whatever 
amount ;  for  as  the  master  of  the  land  has 
obtained  his  services  in  conseauenoe  of  an 
invalid  compact,  he  is  of  course  liable  for  the 
value  thereof,  service  not  being  of  the  class 
of  similars ; — as  has  been  fully  explained  in 
treating  of  Hire. 

Or,  tf  the  proprietor  of  the  ground,  an 
adequate  rent, — If  the  seed  be  supplied  by 
the  cultivator,  the  proprietor  of  the  ground 
is  to  receive  a  suitable  rent  for  his  ground, 
whether  there  be  any  produce  or  not.    The 
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rtus<m  of  Ihib  is,  that  as  the  cultivator  has 
ac<|uirod  thr  usr  of  the  ground  in  conse- 

Siui'Dci-  of  un  invalid  coinpact,  ho  ou^ht  there- 
on' to  restore  thi-  usr  itsrlf ;  hut  that  being 
impos>ihli*,  and  there  being  no  bimilar  in 
whieh  \\H  iiii^'ht  iiiakr  a  return,  it  is  there- 
fore ineuniheut  that  he  make  a  return  in  the 
value  to  an  amount  not  exceeding  what  the 
otlier  would  have  received  in  virtue  of  the 
Htipulatioiis  of  the  eompaot.  This  is  the 
dcK'trine  of  the  two  elders.  Mohammed  is 
of  opinion  that  lie  must  pay  an  equivalent, 
what^'ver  it  may  he. 

And  also  an  advquate  hire  for  the  cattle ^ 
if  sunnlivd  hij  h'nn.—\v  the  cattle  be  pro- 
videtl  t)y  the  proi)riet«»r  of  the  ground,  so  as 
that  the  i-ompact  (aeeording  to  the  Zahir 
Kawayet),  becomes  invalid,  the  cultivator  is 
in  that  ea.se  liable  for  a  suitable  hire  on 
account  both  of  tlie  cattle  and  the  ground; — 
and  this  is  certainlv  just ;  since  the  cattle 
are  e(iually  included  in  the  contract  of  hire 
(the  compact  of  cultivation  being,  in  fact,  a 
coutraet  of  hire  in  this  instance) ;  and  the 
use  of  the  cattle  and  the  use  of  the  ground 
arc  uses  of  different  kinds. 

//'  it  he  the  jirojfricfor  trho  than  gets  the 
produw^  hv  may  keep  the  trhole  ;  hut  if  the 
cultivator y  he  must  bestow  the  surplus  in 
c/i^/r////.  —  WiiEUK  the  proprietor  of  the 
ground,  in  consequence  of  having  supplied 
the  seed,  is  entitled  to  the  produce,  he  mav 
lawfuUv,  on  the  compact  i)roving  invalid, 
enjoy  the  "whole,  since  it  was  yielded  from 
ground  which  was  his  own  property.  If,  on 
the  contrary,  the  cultivator,  in  consequence 
of  having  supplied  the  seed,  be  entitled  to 
the  produce,  lie  is  to  reserve  for  his  own  use 
a  (luautity  equal  to  the  seed  he  supplied,  and 
also  a  (iuantity  equivalent  to  the  rent  he  is 
to  pay  to  the  proprietor  of  the  ground, — and 
the  rest  of  the  ])roduce  he  must  apply  to 
charitable  i)urpo8os ;  because  the  produce 
springs  from  the  seed,  but  grows  out  of  the 
ground,  whence  his  right  to  the  iise  of  the 
ground  is  invalid ;  and  as  invalidity  in  re- 
gard to  the  use  occasions  a  ])aseness  in  regard 
to  the  product,  it  foUows  that  what  remains 
with  him  as  a  return  is  lawful  to  him,  and 
that  every  thing  else  must  be  bestowed  in 
alms. 

27ie  party  who  agrees  to  supply  the  seed  is 
at  liberty  to  retract  previous  to  the  sowing. — 
AVheke  two  men  enter  into  a  compact  of 
cultivation,  and  ho  who  was  to  supply  the 
seed  afterwards  retracts,  previous  to  the 
sowing,  the  Kazee  must  not  compel  him  to 
abide  by  the  compact,  because  he  cannot 
abide  by  it  without  sustaining  an  immediate 
loss  from  the  sowing  of  his  seed,  and  the  case 
is  therefore  similar  to  where  a  man  hires 
another  to  break  down  his  house,  in  which 
instance,  if  the  hirer  were  to  retract,  the 
Kazee  could  not  compel  him  to  abide  by  his 
agreement.  If,  on  the  contrary,  the  party 
retract  who  was  not  to  supply  the  seed,  the 
Kuzee  mtry  compel  him  to  lulhl  the  compact ; 
for  in  so  (foin.:^  ho  does  not  sustain  any  loss; 
and  comx)acttt  of  cultivation,  like  compacts  of 


hire,  are  binding,  unless  when  some  plea  cc 
be  alleged  sufficient  to  dissolve  oompa<^  oi 
hire,  in  which  case  a  compact  of  cnltivanfli 
is  also  diBsolved. 

And  if  the  proprietor  of  the  ffrovn^  fAw 
retract,  the  cultivator  is  not  entitled  to  fl»y- 
t  hi  tig, — If  the  proprietor  of  the  gionM. 
being  to  furnish  the  seed,  should  retnrt, 
after  the  cultivator  has  tilled  the  grooad. 
the  cultivator  is  not  entitled  to  receive  uj- 
thing  for  the  work  he  has  performed.  Sooe. 
however,  are  of  opinion,  that  aldioa^  ia 
point  of  law,  there  be  no  compensation  duf 
to  the  cultivator,  still,  in  point  of  consnexK«, 
it  is  incumbent  on  the   proprietor  of  tbt 

ground  to  satisfy  the  cultivator  for  the  Wivk 
e  has  performed,  as  ho  has  been  deceived  ia 
this  instance. 

The  compact  is  annulled  on  thedeetut^f 
either  party.— WnBix  one  of  the  parties  dift, 
the  compact  of  cultivation,  like  cofflpae&  «f 
hire,  becomes  dissolved.  (The  leaaon  of  tLii 
is  fimy  set  forth  in  treating'  of  Hire.) 

ff  the  proprietor  of  the  ground  dte,  rJtt 
the  crop  has  appeared^  the  compact  is  diMni 
at  the  end  of  that  year. — Ip  a  man  give  n?  i 
piece  of  ground  to  another  for  a  tcrmof  tiirw 
years,  and  afterwards,  when  the  fiist  jeir'* 
crop  has  begun  to  grow,  hut  is  still  nimt  fir 
reaping,  the  man  die,  the  i^roand,  in  this 
case,  remains  in  the  hands  of  the  coltiYiter 
until  the  crop  be  fit  for  reaping,  snd  ti^ 
produce  is  then  divided  according  to  ^ 
conditions  of  the  compact ; — and  the  oompart 
is  dissolved  with  respect  to  the  lemainiaz 
two  years  of  the  term ;  because  analocj 
would  suggest  that  it  discontinues  even  m 
the  first  year,  as  the  duration  of  a  comptft 
depends  on  the  duration  of  the  parties ;  br 
it  IS  continued  throughout  the  first  year,  in 
order  to  the  preservation  of  the  rights  o< 
both  parties  (that  is,  the  cultivator  and  the 
heirs  of  the  proprietor),  since,  if  it  were  tj 
discontinue,  the  cultivator  would  sustain  aa 
injury.  It  is  otherwise  in  regard  io  tb-: 
second  and  third  years,  because  in  the  dis- 
continuance of  the  compact  for  those  veu> 
no  injury  is  sustained  by  the  cultivator;  atd 
accordingly  the  compact  is  dissolved  for  thox 
years,  aprreeably  to  analogy. 

But  if  he  die  before  that^  it  is  disMtti^ 
immediately,— If  the  proprietor  of  the  grwiad 
die  after  the  cultivator  has  ploughed  thi 
land^  and  duff  rivulets  for  watering  it,  but 
pre\'iou8  to  the  crop  appearing,  the  comp^'t 
18  dissolved,  since  in  such  case  the  disiolutiuQ 
of  it  is  not  injurious  to  the  cultivator's  pro- 
perty. (It  is  otherwise  where  the  propnetor 
of  the  ground  dies  aft^r  the  crop  hashegun 
to  grow,  and  appears  like  grass  ;  for  in  mt 
case  the  compact  is  not  dissolved,  as  thr 
cultivator  would  then  be  injured  in  hii  pr> 
perty  by  the  dissolution  of  it.)  In  this  ca*t 
the  cultivator  is  not  entitled  to  any  thing  loi 
his  laboiu*;  because  the  use  of  a  per^c? 
service  cannot  be  appreciated  but  by  » 
compact;  and  when  the  compact  beconir* 
null,  the  estimation  of  the  service  no  lonc'-r 
remains. 
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The  proprietor  of  the  ground  may  dissolve  because  in  such  an  event  the  compact  is 
•;  the  compacts  with  a  view  to  sell  the  ground  continued  during  the  remainder  of  its  term : 
J    for  the  discharge  of  his  debts, — It  is  lawful  and  it  [|the  compact]  obliges  the  cultivator 

*  for  the  proprietor  of  the  ground  to  dissolve   to  sustain  the  whole  burden  of  the  work; — 
the  compact,  in  case  he  have  occasion  to  sell  whereas,  in  case  of  the  term  of  the  compact 

'     the  ground  to  discharge  considerable  debts  expiring,  it  is  no  longer  binding,  and  there- 

which  he  mav  have  incurred,  for  this  is  a  fore  the  cultivator  alone  is  not  obliged  to 

s    jnretext,  which  he  may  avail  himself  of,  in  perform   the   work.)    If,    therefore,    either 

'    the  same  manner  as  in  Hire :  * — and  in  this  party  incur  any  expense  after  the  expiration 

'*-    ease  the  cultivator  has  no  right  to  claim  from  of  the  term,  without  consulting  the  other,  or 

c.    Yam.  any  expense  which  may  have  attended  without  on  order  from  the  Kazee,  he  must 

'*    the  tilling  of  the  land,  or  the  digging  of  bear  it  himself,  as  he  had  no  right  of  him- 

z:    drains  ;   because  service  is  not  appreciable  self  to  subject  tiie  other  to  any  charges. 
:!     but  in  consequence  of  a  compact ;  and  as       If,  in  the  example  above  recited,  the  pro- 

S    the  price  set  on  the  service,  in  the  present  prietor  of  the  land  should  be  desirous  of 

::   instiuice,  was   upon   Uie   supposition  of  a  taking  the  crop  (which  is  still  green)  after 

-j:   produce,  it  follows  that  upon  the  produce  the  expiration  of  the  term  of  the  compact, 

:2    Being  prevented,  the  cultivator  is  not  enti-  yet  he  must  not  be  allowed  to  do  so,  because 

tted  to  any  thing.  it  would  be  an  injury  to  the  cultivator.    If, 

»         But  if  the  crop  he  growing ^  the  sale  must  on  the  contrar]^,  under  the  same  circum- 

%:    he  delayed  until  it  he  ready  for  cutting, — If,  stance,  the  cultivator  be  desirous  of  taking 

;;;    however,  the    crop   have    begun  to   grow,  the  green  crop,  the  |)roprietor  of  the  land 

j    although  it  be  still  unfit  for  reaping,  the  has  three  things  in  his  option ;  for  he  may 

:     land  must  not  be  sold  for  the  payment  of  either  pull  up  the  crop  and  divide  it,  or  ho 

the  proprietor's  debts  until   the  nuin   be  may  keep  it  altogether  and  make  an  allow- 

•  ready  to  cut  down ;   because  if  the  lands  ance  to  the   cultivator,    equivalent  to  his 
were  to  be  sold,  under  such  a  circumstance,  share  of  it ;  or  he  may  take  care  of  the  crop 

;  the  sale  would  be  injurious  to  the  right  of  until  it  be  fit  for  reaping,  in  which  case  he 
'■  the  cultivator ;  whereas,  by  w^aiting  until  may  deduct  from  the  share  of  the  cultivator 
the  crop  is  ready,  it  only  occasions  a  small  the  amount  of  the  expense  incurred  on  that 
delay  in  the  pavment  of  the  proprietor's  account; — because  if  the  cultivator  should 
debts,  which  is  the  lighter  evil  of  the  two.  choose  to  desist  from  labouring,  on  the  expi- 
The  Eazee  must  also,  in  this  case,  enlarge  ration  of  the  term  of  the  compact,  he  cannot 
the  proprietor,  if  he  have  been  imprisoned  be  compelled,  since  it  is  prolonged  with  a 
on  account  of  his  debts;  for  it  being  un-  view  to  his  benefit,  which  he  himself  has 
htwful  immediately  to  sell  the  lands,  the  forsaken ;  and  no  injury  is  occasioned  to  the 
proprietor,  in  dela^g  to  pay  his  debts,  is  proprietor  of  the  ^ound,  as  he  has  three 
^ilty  of  no  injustice^  and  imprisonment  is  modes  in  his  option,  by  either  of  which 
intended  as  a  retribution  for  injustice.  injury  is  prevented. 

Rules  in  case  of  the  compact  expiring  If  the  cultivator  die,  his  heirs  may  con- 
before  the  crop  is  ready  to  cut. — If  the  term  tinue  the  cultivation ^  but  are  not  entitled  to 
of  the  compact  of  cultivation  should  expire  wages, — If  the  cultivator  should  die  after 
before  the  crop  be  ready  for  cutting,  the  the  crop  lias  begun  to  grow,  ajad  his  heirs 
cultivator  must  pay  to  the  proprietor  of  the  should  ofier  to  continue  tne  cultivation  until 
land  a  hire  or  rent  for  his  [the  cultivator's]  it  be  fit  for  reaping,  and  the  proprietor  of 
proportion  of  the  ground  until  the  crop  be  the  land  should  not  consent,  in  this  case 
ripe ;  and  in  the  mean  time  any  work  wnich  they  are  nevertheless  authorized  to  continue 
it  may  require  must  bo  pertbrmcd  by  both  the  cultivation,  as  the  proprietor  will  sustain 
parties  according  to  their  respective  proper-  no  injury  thereby ;  but  they  are  not  entitled 
tions.  The  reason  of  this  is,  that  m  thus  to  any  nire  or  wages,  as  the  compact  is 
prolonging  tlie  compact,  and  ordaining  the  continued  with  a  view  to  their  benefit.  If, 
payment  of  a  rent,  a  regard  is  paid  to  the  on  the  contrary,  the  heirs  should  desire  to 
Denefit  and  interest  of  both  parties,  where-  pull  up  the  crop,  and  not  to  continue  to 
fore  it  is  necessary  that  it  should  be  pro-  cultivate,  they  cannot  be  compelled  to  con- 
longed: — and  it  is  also  necessary  that  both  tinue  to  cultivate,  for  the  reason  above 
should  bear  their  proportions  of  the  work  or  assigiied;  but  the  proprietor  of  the  ground 
expenses;  because  the  compact  which  they  has  in  his  option  the  three  modes  already 
entered  into  is  expired,  and  the  crop  remains  recited. 

their  joint  property,  and  in  cases  of  joint  2'he  incidental  charges  are  sustained  by 
property  the  work  is  incumbent  on  both  the  parties  in  projwrtion  to  their  respective 
parties,  in  the  same  manner  as  the  subsis-  shares, — The  expense  of  cutting  down  the 
tincc  of  a  partnersliip  slave.  (It  is  other-  crop,  of  carrying  it  to  the  stack,  of  thrash- 
wiso  where  the  proprietor  of  the  land  dies  ing  it,  and  of  cleaning  the  grain  from  the 
whilst  the  crop  is  yet  green ;  for  in  that  case  straw,  falls  upon  both  the  parties  in  propor- 
it  is  incumbent  on  the  cultivator  to  perform  tion  to  their  several  shares.  If,  therefore, 
the  whole  of  the  work  that  may  bo  required;   they  were  to  stipulate  in  the  compact  that 

_    the  expenses  shall  fall  on  only  one  of  them, 

" the  compact  would  be  invalid.     In  short,  all 

*  See  Vol.  III.  p.  510.  the  above  mentioned  charges  must  be  sus- 
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taincd  by  both  parties  in  proportion  to  their 

Bt'veral  shores,  and  not  by  any  one  of  them  BOOK   XLI. 

in  particular;   btcause,  when  the  crop  is 

ready,  thi-  obkct  of  the  compact  being  ac-  OF  M08AKAT,  OR  COMPACTS  OF 

compiished,  the  compact  itself  is  at  an  end;  gardening,* 

and  us  thi'  crop  remains  tht'  joint  property  of  ^                                       ^      ^          .    ■ 

the  parties,  and  no  compact  or  stipulation  is  -^<^^»f^    o/    a    compact    of  garden^.- 

left  in  fore*'  Intwixt  them,  it  follows  that  ^osakat,    in    the    language   of    the  hw, 

any  cxmnms  which  may  be  afterwards  re-  signilies,  a  contract  entertd  into  by  twa 

quired  on  account  of  their  joint  property  "J^";  by  which  it  is   aereed  that  the  oat 

ought  to  fall  upon  both.     IJesides,  if  they  J*^^"  debver  oyer  to   the  other  his  frnit- 

stipulate  that  thost-  expenses  shall  fall  on  trees,  on  wndition  that  the  other  shaU  takt 

one  «)f  thum  only,  such  a  stipulation  is  in-  care  of  them,  and  that  whatever  is  pre- 

consistent  with  the  tru<;  spint  of  the  com-  d«ced  shaU  belong  to   them   both,  in  tke 


pact  itself,  in  the  same  manner  as  a  stipula-  indefinite  proportion  of  the  produce,  soe^ 
tion  bv  which  the  cultivator  is  bound  to  5?  a^i  half,  or  a  third,  is  invalid.  The  two 
earrv  "the  grain,  or  to  grind  it  into  flour,  disciples,  on  the  contrary,  maintain  that  il 
Aboi  Yoosaf  is,  however,  of  opinion  that  "  ^*^?»  provided  a  term  or  period  he  ex- 
where  the  parties  agree  that  the  operations  Pressed ;  and  this  is  approved.  It  is  to  1>e 
above-mentioned  shall  fall  upon  the  culti-  2^®^'^^,»  ^"  compacts  of  gardenhtf  aft 
vator,  it  is  lawful,  because  of  custom.  The  frequently  termed  Mamilat  as  well  as  Moss- 
sages  of  Balkh  concur  in  this  opinion ;  and  f^[l  ^^^  ^?®  8*°^©  .^ws  hold  with  respect 
the  Shims-al- Ayma  observes,  that  this  doc-  to  Jhem  as  those  which  have  been  laid  down 
trine  is  authentic,  and  that  the  practice  pre-  ^V?  respect  to  compacts  of  cultivation. 
vails  in  his  country.  JJoctnne  of  Sha/ei  upon   thi*  whJeeL- 

Oeneral  rules  in  compacts  of  cultivation.  vPfl^i'^  w  ot  opinion  that  comiMicts  of  gir- 
-Ix  line,  ever>'  oixration  of  agriculture,  dening  are  valid ;  and  that  compacts  of  csl- 
previous  to  the  maturity  of  the  crop  (such  "vation  are  only  so,  where  they  happen  in 
as  watering  and  watching  it),  falls  upon  the  subordination  *9  theformer ;  as,  forexampie, 
cultivator;  and  every  subsequent  operation  ^"^^e  the  fnut  trees  grow  in  fertile  sad 
requisite  until  the  partition  (such  as  reap-  ®f®^  ground,  which  is  watered  for  the  mo- 
ing,  &c.)  falls  e<iually  upon  both:  and,  ["lament  ot  the  trees,  and  the  proprieteof 
lastly,  every  operation  that  is  necessary  ;Jcm  directs  the  cultivator  to  sow  a  crop  a 
after  the  partition  (such  as  carrying,  watch-  ^®  ground  on  condition  that  he  shall  get i 
ing,  &c.)  falls  ujwn  each  of  them  severally,  ""a^*  ^^^^  *«.  one  half  of  the  produce.  Ihf 
for  their  respective  shares.  fcaso?  ^^  assigns  is,  that  the  original  thinf, 

And  of  gardening.— TuK  foregoing  rule  in  this  point,  is  a  contract  of  Mozaribit: 
holds  good,  also,  in  cases  of  Mosakat,  or  ^^  ^  ^'^^^  a  compact  of  gardening  bean  i 
compacts  of  gardening ;  that  is  to  say,  all  nearer  resemblance  than  a  compact  of  colti- 
operations  p^c^ious  to  the  maturity  of  the  v^'^cn ;  for  as,  m  compacts  of  gardening,  the 
fruit,  such  as  watering,  grafting,  and  watch-  partnership  subsuts  in  the  produce,  and  not 
ing  the  trees,  fall  ui)on  the  ffardener ;  and  }^  ^^e  prmcipal  thing  (namely,  the  trees),  so 
all  subsequent  operations,  such  as  gathering  ^^ ,  C9ntract8  of  Mozaribat  the  partnership 
the  fruit,  and  watching  it,  previous  to  a  subsists  in  the  produce  or  profit,  and  not  in 
partition,  tail  upon  both.  If,  therefore,  it  the  principal  or  stock ;— whereas,  in  com- 
be  settled  betwixt  the  parties  that  the  P^cts  of  cultivation,  if  it  be  agreed  that  a 
trouble  of  gathering  the  fruits  shall  fall  Partnership  shaU  exist  in  the  produce,  and 
upon  the  gai'dencr,  it  is  disapproved,  accord-  ^ct  in  the  principal  (namely,  tne  seed)— in 
ing  to  all  our  doctors,  as  being  uncustomary ;  other  woms,  if  the  parties  agree  that  the 
—and  all  operations,  after  partition,  must  cno  who  furnished  the  seed  shall  receive  an 
be  performed  by  each  with  respect  to  his  equal  quantity  of  seeds  from  the  crop,  and 
own  share.  ^"at  the  remamder  shall  belong  to  theti 

If,  in  compacts  of  cultivation,  th(»  parties  ^^b,  the  compact  is  invalid.— As,  therefore, 
be  desirous  of  cutting  down  the  crop  whilst  compacts  oi  gardening  bear  a  nearer  resem- 
it  is  voiinpr,— or,  in  compacts  of  gardening,  blance  to  Mozanbat  than  compacts  of  cnlti- 
of  pulling  the  dates  whilst  they  arc  sour  or  nation,  it  follows  that  they  are  the  primary 
moist,  the  labour  of  these  operations  falls  f^J^'v  and.that.compacU  of  cultivation  art 
upon  both,  for  the  intention  and  desire  of  lawful  only  as  a  dependant ;  like  a  right  of 
performing  them  terminates  the  compact,  in  drawing  water,  wmch  cannot  be  sold  sepa- 
thc  same  manner  as  if  the  crop  or  dates  had  rately.  but  is  included,  subordinately,  in  tht 
arrived  at  maturity.       ,  sale  of  the  land ;  or  bke  a  moveable  article 


*  Applying,  more  particularly,  to  the 
plantation  and  culture  of  dat^  and  othi-r 
Iruit-trees. 
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(such  as  the  fundture  of  a  house),  which 
oannot  be  separately  appropriated  in  Wakf, 
but  is  incluaed  in  the  appropriation  of  the 
house  or  ground  on  which  it  stands/} 

Analogy  requires  the  specification  of  a 
term  :  hut  it  is  not  essential, — Tae  specinca- 
tion  of  a  term  is  requisite  in  compacts  of 
gardening,  by'  analogy,  in  the  same  man- 
ner as  in  compacts  of  cultivation,  the  one 
being,  in  reahty,  a  contract  of  hire,  the 
same  as  the  other.  According  to  a  more 
fkivourable  construction,  however,  compacts 
of  ^rardening  arc  lawful  without  any  specifi- 
cation of  a  term.  Thus,  if  two  men  enter 
into  a  compact,  by  which  it  is  agreed  that 
the  one  shall  deliver  his  date  trees  to  the 
other,  who  shall  water  and  nourish  them 
nntil  they  produce  fruit,  and  it  become  ripe, 
and  no  particular  period  (such  as  a  year,  or 
the  like;  be  specified,  the  compact  is  never- 
theless valid,  and  continues  in  force  with 
respect  to  the  first  fruit  that  may  be  pro- 
duced ;  for  the  season  for  producing  and 
ripening  fruit  is  known,  and  seldom  differs 
much.  In  the  same  manner  also,  if  two 
men  enter  into  a  compact,  and  agree  that 
the  one  shall  deliver  to  the  other  the  roots  of 
shrubs,  which  are  in  the  ground,t  and  that 
the  other  shall  water  and  nourish  them 
until  they  yield  ripe  seed,  to  be  shared  be- 
tween them,  without  mentioning  any  term, 
the  comi>act  is  nevertheless  valid,  and  takes 
place,  with  respect  to  the  first  seed  that 
shall  be  produced  and  arrive  at  maturity; 
because  as  seed  is  of  the  same  nature 
as  fruit,  the  period  of  its  maturity  being 
equally  known,  it  is,  therefore,  needless  to 
settle  any  limited  time.  It  is  otherwise 
with  regard  to  compacts  of  cultivation,  which 
are  invalid  unless  a  period  be  settled;  be- 
cause the  time  of  commencing  the  cultiva- 
tion differs  greatly,  some  crops  being  sown 
during  the  autumn,  some  during  the  winter, 
and  others  during  the  spring ;  and  as  there 
is  thus  a  difi'crcnce  in  the  time  of  beginning 
the  cultivation,  the  period  of  its  ending  can- 
not be  known,  for  the  ending  depends  on  the 
beginning. 

Except  where  the  trees  are  newly  planted, 
— It  is  also  otherwise  in  cases  of  gardening, 
where  one  man  delivers  to  another  his  young 
trees  newly  planted ;  for  in  that  case  the 
com|)act  is  not  valid  unless  a  period  be  fijced, 
it  being  very  uncertain  when  the  trees  may 
arrive  at  that  stage  in  which  they  are 
capable  of  bearing  fruit,  as  that  is  a  circum- 
stance which  depends  on  the  strength  and 
fertility  of  the  soil. 

Or^  where  the  compact  is  declared  to  be  for 


•  It  would  appear  that  this  opinion  of 
Shafei  is  introduced  merely  for  the  purpose 
of  elucidation,  as  it  is  not  opposed  to  any 
different  opinions,  and^  his  doctrines  are 
seldom  adduced  in  practice  by  the  followers 
of  Alee. 

f  Meaning  such  vegetables  as  renoyate 
from  the  root  every  season. 


as  long  as  the  trees,  ^c,  shaU  last, — It  is 
also  otherwise  where  a  man  delivers  to  ano- 
ther his  date  garden,  or  his  herb  roots, 
desiring  him  to  water  and  nourish  tJiem 
always  until  they  die,  or  until  their  roots 
be  pulled,  and  their  vegetation  be  thereby 
terminated, — or  where  ne  sets  no  bounds 
whatever  to  the  duration  of  the  compact 
with  respect  to  the  herbs:  for  in  this  case 
the  compact  is  invalid,  its  x>eriod  being  un- 
certain, because  herbs  grow  as  long  as  their 
roots  are  suffered  to  remain  in  the  ground. 

The  specification  of  too  short  a  term  inva^ 
lidates  the  compact, — If  the  parties,  in  a 
compact  of  gardening,  settle  a  period  during 
which  it  is  certain  that  the  trees  cannot  bear 
fruit,  it  is  invalid;  because  the  object  of 
such  a  compact,  which  is  a  partnership  in 
the  produce,  is  thus  defeated. 

But  not  where  it  is  possible  that  the  end  of 
it  may  be  answered  within  that  periods — 
If  the  parties  settle  a  period  during  which 
the  trees  may  bear  fruit,  although  they  be 
frequently  later  in  bearing,  it  is  valid,  be- 
cause the  object  of  the  compact  is  not  to  a 
certainty  defeated  in  this  instance.  If, 
therefore,  the  trees  bear  fruit  within  the 
prescribed  term,  it  belongs  to  them  both  in 
the  proportions  which  they  may  have  pre- 
viously settled ;  or,  if  they  should  not  yield 
fruit  until  after  it  is  expired,  the  gardener 
is  entitled  to  a  suitable  hire  for  his  labour, 
because  the  compact  has  in  this  case  been 
rendered  abortive  by  the  error  of  the  parties, 
in  fixing  a  period  too  short  for  the  trees  to 
yield  fruit,  and  which  invalidates  the  com- 
pact in  the  same  manner  as  if  it  had  been 
known  to  be  too  short  at  the  beginning.  It 
is  otherwise,  however,  if  the  trees  after- 
wards yield  no  fruit ;  for  in  that  case  it  is 
supposed  owing  to  a  blight,  and  not  to  the 
shortness  of  the  period,  that  the  compact 
proves  abortive :  the  compact  therefore  holds 
good,  and  neither  of  the  parties  is  entitled 
to  receive  any  thing  from  the  other. 

The  compact  is  valid  with  respect  to  fruit- 
trees,  vines,  herbs,  and  roots. — Compacts  of 
gardening  are  lawful  with  respect  to  date- 
trees,  vines,  &c.,  and  also  with  respect  to 
herbs  and  roots.  According  to  the  first 
opinion  of  Shafei,  they  are  lawful  with 
respect  to  date-trees  and  vines  only ;  be- 
cause the  validity  of  such  compacts  is 
founded  on  the  sentence  of  the  prophet  re- 
garding Kheebir,  which  is  confined  solely  to 
these  two.  The  argument  of  our  doctors  is, 
that  the  validity  of  such  compacts  is  founded 
on  their  utility,  and  consequently  is  esta- 
blished regarding  other  things  as  well  as 
dates  and  vines ; — and  in  answer  to  Shafei, 
it  is  observed,  that  the  sentence  of  the 
KoRAK  regarding  Kheebir  does  not  admit  of 
BO  confined  a  construction ;  for  the  inhabit- 
ants of  that  country  cultivated  all  kinds  of 
trees  and  herbs. 

The  compact  cannot  be  dissolved  by  either 
party,  but  under  some  plea  or  pretext, — The 
proprietor  of  the  orchard  oannot  dissolve  the 
compact  unless  he  have  some  plea  for  so 
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duin^,  such  as  when  the  claims  of  his  cre- 
ditors oblifire  him  to  sell  it.  In  the  same 
manner  also,  the  gardener  cannot  cease  to 
work,  and  thereby  dissolve  the  compact 
unless  he  adduce  some  plea,  such  as  sick- 
ness. It  is  otherwise  in  compacts  of  cultiva- 
tion ;  for  (as  has  been  already  observed)  in 
those  insttunres  the  party  who  supplies  the 
Beed  is  at  libi-rty  to  dissolve  the  compact  at 
any  time  previous  to  the  sowing. 

A  compact  matj  he  entered  into  trhUnt  the 
fruit  is  green  :  out  not  after  it  is  ripe. — 
If  two  men  enter  into  a  compact  of  f,Mrden- 
ing,  to  this  effect,  that  the  one  shall  deliver 
over  to  the  other  his  date  orchard,  at  u  time 
when  the  fruit  has  already  appeared,  but  is 
still  very  small,  and  may,  by  watering  and 
proj)er  care,  become  full  and  large,  it  is 
valid  ;— whereas,  if  the  fruit  were  arrived 
at  i)ert'eetion,  and  were  incapable  of  being 
further  improved  by  care,  it  would  be  in- 
valid. In  the  same  manner  also,  if  two  men 
enter  into  a  compact  of  cultivation,  by 
which  it  is  agreed,  that  the  one  shall  deliver 
over  to  the  other  his  crop,  being  yet  green, 
and  unlit  for  reaping,  the  compact  is  valid ; 
whereas  if  the  crop  l)e  lit  for  reaping  it  is 
invalid.  The  reason  of  this  is,  that  the 
labourer  is  entitled  to  a  share  of  the  pro- 
duce on  account  of  his  labour ;  but  if  the 
compact  were  to  hold  good  when  his  labour 
can  have  no  effect,  he  would  be  entitled  to 
a  share  without  labour,  and  this  is  not 
admitted  in  the  law. 

If  the  compact  he  invalid,  the  gardener  gets 
irages. — WnKN  compacts  of  gardening  are 
invalid,  the  gardener  is  entitled  to  suitable 
wages,  as  an  iuvdid  compact  of  gardening 
is  equivalent  to  an  invalid  contract  of  hire, 
and  therefore  resembles  an  invalid  compact 
of  cultivation. 

The  compact  is  annuUvd  hj  the  decease  of 
either  party. — Rules  in  case  of  the  proprietor 
dt/ing.—lit  in  a  compact  of  gardening,  one 
of  the  parties  should  die,  the  compact  be- 
comes null,  because  it  is  in  reality  a  contract 
of  hire. — If  the  owner  of  the  orchard  die 
whilst  the  fruit  is  yet  green,  the  gardener 
may  continue  to  work  as  usual  until  it  be 
ripe,  notwithstanding  the  dissent  of  the  heirs. 
—  (This  proceeds  upon  a  favourable  construc- 
tion ;  fur  by  continuing  the  compact,  the 
gardener  is  prevented  from  suffering:  an  in- 
lury^  and  none  is  occasioned  to  the  neirs.) — 
IJut  if  the  gardener  should  rather  choose  to 
bubmit  to  the  injury,  the  heirs  have  in  that 
case  three  things  at  their  option ;— in  other 
words,  they  may  either  di>ide  the  green 
fruit,  agreeably  to  the  proportion  stipulated, 
— or,  they  may  keep  the  whole  of  the  green 
fruit,  and  pay  to  the  gardener  the  value  of 
his  proportion,— or,  lastly,  they  may  take 
care  of  the  fruit  until  it  be  ripe,  and  expend 
hueh  sums  as  may  be  necessary  for  that  pur- 
pose, and  afterwards  recover  a  proportionable 
part  of  the  expense  from  the  share  of  the 
gardener  ;— for  tlie  gardener  is  not  at  liberty 
to  oeeabiun  an  injury  to  the  heirs. 

liule  in  case  of  the  gardener   dying. — If 


the  gardener  die*  bu  heirm  may  continue  to 
work,  although  the  proprietor  should  nol 
consent  thereto,  because  it  tends  to  their 
mutual  beneHt.  If,  on  the  contrary,  the 
heirs  of  the  gardener  decline  working,  sad 
rather  choose  to  gather  the  fruit  whilst  it  is 
still  n'cen,  the  proprietor  of  the  orchard  bs 
the  three  things  in  his  option,  as  mentkned 
above. 

Rule  in  case  of  both  gHirtiet  dying.—]! 
both  the  parties  die,  the  heirs  of  the  gmata 
may  continue  to  work ;  for  as,  if  the  gardaier 
had  lived,  and  the  proprietor  of  the  ordbid 
had  died,  he  [the  gardener]  might  have  cob- 
tinned  to  work,  it  follows  that  his  hehs,  as 
being  his  substitutes,  have  the  same  tbiof  in 
their  option.  If,  however,  they  shoold  de- 
cline it,  the  heirs  of  the  proprietor  are  inthit 
case  at  liberty  to  pursue  either  of  the  tlote 
ways  above  mentioned. 

Rules  in  case  of  the  compact  erpiri^ 
whilst  the  fruit  is  yet  green. — Ip  the  tenntf 
the  compact  should  expire  whilst  the  fruit  is 
stiU  green  and  unripe,  the  gardener  daj 
continue  in  his  employment  until  it  becoae 
ripe ;  and  in  this  case  he  is  not  liable  for  aif 
rent  on  account  of  the  trees,  the  letting  a 
trees  being  unlawful.  It  is  otherwise  witi 
respect  to  compacts  of  cultivation;  for  if 
their  term  expire  whilst  the  crop  is  yet  frreen, 
the  cultivator  may  continue  to  work  nntfl  it 
be  lit  for  reaping, — but  he  is  liable  for  tl^ 
rent  of  the  ground,  the  letting  of  ground 
being  lawful. 

If  the  term  of  a  compact  of  gardening 
expire  at  a  time  when  the  fruit  is  still  giten, 
the  gardener  alone  is  obliged  to  perform  tk 
rest  of  Uie  work ;  whereas,  on  the  contrary, 
if  the  term  of  a  compact  of  cultivation  expire 
at  a  time  when  the  crop  is  still  green,  bcth 

Earties  are  obliged  to  work  until  the  crop  bt 
rought  to  maturity. — The  reason  of  this 
distinction  is  that,  in  compacts  of  cultivation, 
the  cultivator  being  liable  for  the  rent  of  tht 
ground  after  the  expiration  of  the  term  d 
the  compact,  it  would  be  unjust  that  he 
alone  should  afterwards  perform  the  labour; 
whereas,  in  cases  of  compacts  of  gardening, 
the  gardener,  as  not  being  liable  for  any  rent, 
is  obliged  to  perform  the  work  alone,  afttr 
the  expiration  of  the  term,  in  the  sami- 
manner  as  before. 

Hie  compact  may  he  dissolved  by  any  ple& 
or  pretext.— CoMTkCts  of  gardening  maybe 
dissolved  by  ])articular  pleas, — such  as  wmre 
the  gardener  is  a  thief,  and  there  is  reason  to 
be  apprehensive  of  his  stealing  the  branches 
or  leaves  of  the  date  trees,  or  the  fruit,  befon^ 
it  is  ripe,— or,  where  he  [the  gardener]  is 
disabled  from  working  by  sickness. 

A  question  has  arisen  whether,  if  the  gar- 
dener bo  desirous  of  relinquishing  his  work, 
it  is  lawful  for  him  so  to  do  ? — concerning 
which  two  opinions  are  recorded,  onk,  that 
it  is  lawful ;  and  another,  that  it  is  not  so. 
—This  apparent  difierence  may,  however,  be 
reconciled,  by  supposing  that  the  former 
opinion  ulludts  to  cases  wherein  it  is  stipu- 
I  lattd  that  the  gardener  shall  work  with  his 
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own  hands,  which  condition  he  is,  hy  reason 
of  sickness,  unable  to  fulfil. 

A  lease  of  open  land^for  plantinQf  in  con- 
Meration  of  a  part  of  the  produce^  w  invalid, 
— If  a  man  deliver  to  anotner  a  piece  of  onen 
ground,  for  a  certain  number  of  years,  tnat 
Se  may  plant  trees  thereon,  and  stipulate 
that  the  trees  and  the  ground  shall  be  in 
partnership  between  them,  each  holding  a 
oalf, — it  is  invalid,  for  two  reasons ;  Fibst, 
because  they  have  stipulated  a  partnership 
in  the  ground,  being  a  thing  which  already 
exists  without  the  previous  aid  of  the  gar- 
dener's labour ;  and.  Secondly,  because  such 
a  compact  is  liable  to  the  same  objection  as 
Kafeez  Tehan;  for  in  this  instance  the  master 
of  the  orchard  in  effect  hires  the  gardener, 
and  settles,  as  his  wages,  a  part  of  the  thing 
produo^  by  his  labour,  namely,  one  half  of 
ttie  trees. — In  this  case,  therefore,  the  whole 
of  the  fruit  and  trees  &:o  to  the  master  of  the 
ground ;  and  the  gardener  is  entitled  to  the 
price  of  his  trees,  and  also  to  an  adequate 
consideration  as  the  hire  of  his  labour ;  for 
as  it  is  impossible  to  restore  to  him  the  trees, 
because  of  their  adhesion  to  the  ground,  he 
necessarily  gets  their  value,  and  also  an 
adequate  nire ; — nor  is  his  hire  included  in 
what  he  receives  for  the  trees;  that  is  to 
say,  they  are  both  due,  distinctly ;  the  use  of 
labour  being  in  this  case  of  itself  capable  of 
estimation. 
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OF  ZABBAH,  OB  THE  SLATING  OF  ANIMALS 

FOB  FOOD.* 

All  animals  hilled  for  food,  except  fish 
and  locusts,  must  be  slain  by  Zaobah. — 
All  animals,  the  flesh  of  which  is  eatable, 
except  fish  and  locusts,  are  unlawful,  unless 
they  be  slain  by  Zabbah : — but  when  slain 
by  Zabbah  they  are  lawful,  as  by  means  of 
Zabbah  the  unclean  blood  is  separated  from 
the  clean  flesh,— whence  it  is  that  all  animals 
not  eatable  (such  as  rats,  dogs,  or  cats),  are 
rendered  clean  t  by  Zabbah,  excepting  only 
hogs  and  men. 

Zabbah  is  of  two  kinds,  by  choice,  and  of 
necessity. — Zabbah  is  of  two  kinds; — I. 
Ikhtiaree,  or  of  choice  (that  is,  volimtary, 
or  at  pleasure),  which  is  effected  by  cutting 
the  throat  above  the  breast ; — and  II.  Izti- 

*  The  Arabic  lexicographers  define  Zabbah 
to  signify,  in  its  litersu  sense,  the  act  of  cut- 
ting the  throat ;  in  the  language  of  the  law 
it  denotes  the  act  of  slaying  an  animal  agree- 
ably to  the  prescribed  forms,  without  which 
it  is  not  considered  as  eatable. 

t  That  is  to  say,  their  flesh  may  be  used  in 
medicul  compositions  ;  but  still  it  cannot  be 
eaten  as  ordinal*}'  food. 


raree,  or  of  necessity  (that  is,  at  random, 
from  necessity),  whicn  may  be  effected  by  a 
wound  on  any  part  of  the  animal's  body. — 
The  latter  kind,  however,  is  merely  a  sub- 
stitute for  the  former,  and  accordinglj  is  not 
of  any  account  unless  the  former  be  imprac- 
ticable, as  the  former  is  more  effectual  in 
extracting  the  blood :  but  the  latter  suffices 
where  the  other  is  impracticable ;  as  man- 
kind are  required  to  act  only  according  to 
their  ability. 

It  7nust  he  performed  by  a  Mussulman,  or 
a  Kitabee. — It  is  one  of  the  laws  of  Zabbah 
that  the  person  who  performs  it  be  either  a 
Mussulman  or  a  Eitabee. — The  Zabbah  of  a 
Mussulman  is  therefore  lawful ;  and  so  also 
the  Zabbah  of  a  Kitabee,  although  he  should 
not  be  a  subject  of  a  Mussulman  state, — pro- 
vided, however,  that  it  be  done  in  the  name 
of  God,  for  in  the  Eoban  we  find  these 

words,  "the  VICTT7AX8  OF  KiTABEES  ABE 
LAWFUL  TO  YOU." 

Provided  he  be  a  person  acquainted  with 
the  form  of  invocation,  whether  man  or 
woman,  infant  or  idiot, — The  Zabbah  is 
lawful  provided  the  slayer  be  acquainted 
with  the  form  of  the  Tasmeea,  or  invocation 
in  the  name  of  God,  the  nature  of  Zabbah, 
and  the  method  of  cutting  the  veins  of  the 
animal;  and  it  signifies  not  whether  the 
person  be  a  man  or  a  woman,  an  infant  or 
an  idiot,  a  circumcised  person  or  an  nnoir- 
cumcised. 

It  cannot  be  performed  by  a  Magian, — An 
animal  slain  by  a  Magian  is  unlawful ;  be- 
cause the  propnet  has  said,  "  Ye  may  deal 
with  them  as  well  as  with  Eitabees  ;  but  ye 
must  not  marry  their  women,  nor  eat  of 
animals  slain  by  them ;" — and  also,  because 
a  Marian  is  a  polytheist,  and  does  not  ac- 
knowledge the  unity  of  God. 

An  apostate, — The  Zabbah  performed  by 
an  apostate  is  unlawful ;  because  he  is  not 

Eermitted  to  continue  in  the  faith  to  wMch 
e  has  turned,  but  must  rather  suffer  death. 
— It  is  otherwise  with  respect  to  a  Eitabee  ; 
fur  if  he  change  his  religion,  he  is  permitted 
(according  to  our  doctors)  to  continue  in  that 
which  he  nas  adopted ;  and  the  law  will  still 
consider  Mm,  with  respect  to  Zabbah,  in  the 
same  light  as  the  people  of  that  faith  which 
he  has  embraced. 

Or  an  idolater, — The  Zabbah  of  an  idola- 
ter is  unlawful ;  because  he  does  not  believe 
in  the  prophets. 

Game  slain  in  any  place  by  a  Mohrim  is 
unlawful,  or  slain  oy  any  other  person  in 
holy  around. — Any  species  of  game  slain  by 
a  Mohrim*  is  unlawful,  although  it  be  not 
slain  within  the  holy  territory  :t — and  in  the 


♦  The  appellation  given  to  a  pilgrim  dur- 
ing his  residence  at  Mecca. — It  is  also  applied 
to  any  person  who,  having  resolved  to  under- 
take a  pilgrimage,  lays  himself  under  parti- 
cular restrictions. 

■('  Arab.  Arzalharam:  the  territory  in  the 
neighbourhood  of  Mecca,  where  no  animal 
of  the  game  species  is  ever  put  to  death. 
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same  manner,  any  fame  Blain  in  the  holy 
territory  is  unlawful,  although  the  slayer 
be  not  a  Mohrim.  It  is  otherwise  where 
a  Mohrim,  or  any  other  person,  slays  an 
animal  that  is  not  game  either  in  the  holj 
territory  or  in  any  other  Dlace ;  for  this  is 
sanctioned  by  the  law,  because  the  holy 
territory  aftbrds  no  protection  to  ^oats,  and 
the  slaying  of  goats  by  a  Mohnm  is  not 
prohibited. 

Huies  with  respect  to  the  Tasmeea^  or  in- 
vocation.—If  the  slayer  wilfully  omit  the 
Ta-sincea,  or  invocation  **in  the  name  of 
God,"  the  animal*  is  carrion,  and  must  not 
be  eaten.  If,  however,  he  omit  the  invo- 
cation through  forgctfiuness,  it  is  lawful. 
Shufii  is  of  opinion  that  the  animal  is  lawful 
in  either  case.— Malik,  on  the  contrary, 
maintains  that  it  is  unlawful  in  both;  and 
that  Mussulmans  and  Kitabees  are  considered 
as  the  same,  with  respect  to  the  omission  of 
the  invocation.  The  same  difference  is  to  be 
found  in  the  opinions  of  our  doctors  concern- 
ing a  man  omitting  the  invocation  on  letting 
loose  a  hound  or  flying  a  hawk  at  game,  or 
when  he  shoots  his  arrow.  The  opinion  of 
Shafei,  in  this  particular,  is  opposite  to  that 
of  all  our  sages ;  for,  previous  to  his  time,  it 
was  the  universally  allowed  opinion,  that  an 
animal  slain  under  a  wilful  omission  of  the 
invocation  was  unlawfid. ;  the  only  point  on 
which  they  differed  being  respecting  the 
omission  of  it  from  forgetlulness.  The  sect 
of  Abdoola  Ibn  Omar  were  of  opinion  that  an 
animal  slain  under  an  omission  of  the  invo- 
cation from  forgetfulness  is  also  unlawful ; 
whilst,  on  the  contrary,  the  sects  of  Alee  and 
Ibn  Abbas  deemed  it  lawful,  but  not  under 
an  omission  made  wilfully. — Hence  Aboo 
Yoolaf  and  the  other  Haneefite  doctors  have 
declared  an  animal  dain  under  a  wilful  omis- 
sion of  the  invocation  to  be  utterly  unlawful ; 
and  that  the  Kazee  cannot  authorize  the  sale 
of  meat  so  killed,  it  being  contrary  to  the  cur- 
rent opinions  of  all  our  doctors.  The  argu- 
ments of  Shafei  on  this  point  are  twofold. 
First,  the  prophet  has  said,  **  Let  Mussul- 
mans slay  in  tne  name  of  God,  whether  they 
mention  it  with  their  tongues  or  not."— 
Secondly,  If  the  invocation  were  essential 
to  the  legality  of  the  animal,  it  could  never 
be  remitted  on  a  plea  of  forgetfulness,  any 
more  than  the  puritication  essential  to  prayer. 
— Besides,  admitting  the  invocation  to  be 
essential,  still  the  Mussulman  faith  is  a  sub- 
stitute for  it,  in  the  same  manner  as  in  a 
case  of  omission  through  forgetfulness.  The 
arguments  of  our  doctors,  on  the  other  hand, 
are  threefold.  Fikst,  God  has  said,  in  the 
KoBAN,  •*  Eat  not  any  tuing  over  which 

THE  NAME  OF  GOD  HAS  NOT  BEEN  MENTION- 
ED.'*— Secondly,  it  is  the  universal  opinion, 
as  has  been  alreadj  remarked. — Thirdly, 
the  prophet  has  said,  regarding  Addee  the 
son  of  Hatim,  "When  thou  hast  let  loose 


t  Aiab.  Zabeeha,  meaning  (literally)  the 
creature  slain. 


thy  hound  after  game,  and  repeated  the  ntme 
of  God,  thou  mayest  eat  of  that  game ;  bat  if 
another  dog  assist  thine  in  killing  the  gime, 
thou  shalt  not  eat  of  it,  because  tmmxepeit- 


edst  the  name  of  God  oyer  thine  own 
and  not  over  the  other :"  it  ia  theref(H«  en- 
dent  that  the  omiasion  of  the  name  of  Gos 
renders  the  game  unlawful.  The  arganie&t 
of  Malik  is  founded  upon  a  literal  oa- 
struction  of  the  passage  of  the  Koeait,  w^ 
we  have  quoted  above,  it  not  being  partki- 
larly  expressed  therein  that  the  wufdl  omis- 
sion is  unlawful,  and  the  omission  from  for- 
getfulness .  lawful.  But  the  answer  wMdi 
we  give  to  this  arg^ument  is  that  the  poaafe 
plainly  alludes  to  an  animal  with  respect  to 
which  the  invocation  has  been  wdfollj 
omitted,  the  letter  beinjg  here  different  fron 
the  spirit  of  the  text,  for  if  the  spirit  were 
according  to  the  letter,  the  oompamonsof  thi 
prophet  (who  hold  the  first  rank  in  point  of 
authority)  would  doubtless  have  drawn  uini- 
ments  ^from  it,  and  the  difference  of  opioiim 
that  is  to  be  found  amongst  them  wonll  not 
have  existed.  The  answer  to  Shafei  is,  thit 
the  analog  which  he  establishes  betwixt 
wilful  omission  and  omission  from  forgetfol- 
ness,  is  not  just ;  because  he  that  forg<ets 
acts  imder  necessity,  and  the  Mossalnun 
faith  is  admitted  as  a  substitute  in  his  behalf; 
whereas  he  who  wilfully  omits  acts  under  do 
necessity. — With  respect,  m.oreoTer,  to  the 
saying  of  the  prophet  quoted  by  Shafei,  it 
evidently  alludes  to  a  case  of  omissiaii 
through  forgetfuln^. 

In  the  first  species  of  Zablnih^  it  must  he 
pronounced  ichiht  the  animars  throat  is  ettt- 
ting; — and  in  the  second  species,  upon  shoot- 
ing the  arrow,  or  letting  loose  the  dogorhatcl 
at  the  game. — It  is  a  condition  of  Ikhtiaree 
Zabbah,  that  the  invocation  be  pronoimoed 
over  the  animal  at  the  time  of  staving  it,— 
whereas,  in  the  case  of  Zabbah  Iztiraree  (or 
of  a  man  slaying  an  animal  in  hunting),  the 
condition   is  that  the   invocation   be  pro- 
nounced at  the  time  of  letting  loose  the  hound 
or  hawk,  or  shooting  the  arrow,  which  is 
termed  an  invocation  over  the  instrumeot. 
The  reason  of  this  distinction  is,  that  in  the 
first  case  the  power  of  the  man  extends  to  the 
slaying ;  whereas  in  the  second  it  is  confined 
to  the  act  of  letting  loose  the  hound  or  hawk, 
or  of  shooting  the  arrow,  and  does  not  ex- 
tend to  their  reaching  the  animal ;  where- 
fore the  invocation  must  be  pronounced  at 
the  instant  of  such  act,  which  is  in  the  power 
of  the  man.— Hence  if  a  man  throw  a  gMt 
on  its  side,  with  an  intention  of  slaying  it, 
and  then    pronounce  the    invocation,  and 
afterwards  let  that  goat  loose,    and  then, 
without  repeating  the  invocation,  slay  ano- 
ther, this  is  not  admissible,  and  the  meat  is 
unlawful ;  whereas  if  a  man  shoot  an  arrow 
at  an  animal,  and  pronounce  the  invocation, 
and  the  arrow,  instead  of  the  one  which  h« 
aimed  at,  hit  another  animal,  it  is  lawfnl  ,*— 
and  the  same  law  holds  in  the  case  of  letting 
loose  a  hound  or  hawk. — If  the  man,  having 
thrown  the  animal  on  its  side  and  pronounced 
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the  invocation,  should  cast  away  the  knife  from 
his  hand  and  take  up  another,  and  with  it 
alay  the  animal,  it  is  lawful ; — whereas  if  he 
pronounce  the  invocation  over  one  arrow, 
and  then  take  another  and  shoot  the  game 
with  it,  it  is  unlawful,  the  instrument  oyer 
which  the  invocation  was  pronounced  having 
been  changed. 

It  is  ahominable  to  add  any  other  thin^  to 
the  name  of  Qod  at  the  time  of  performing 
the  Zabbah,  such  as  if  a  man  were  to  say 
**0  God,  accept  this  from  me  I*' — This  may 
oocnr  in  three  different  shapes ;  as,  first, 
where  he  says  anything  hesides  the  name  of 
God,  without  pausing  between  them,  or 
making  use  of  the  conjunction  "  and,"  as  in 
the  example  cited  above, — or,  where  he 
najB,  Bism  lUah,  Mohammed  Rassool  Illah, 
'*in  the  name  of  God,  Mohammed  is  his 
prophet,"  which  would  he  abominable,  but 
the  meat  would  not  be  unlawful ; — secondly, 
where  he  says  anvthing  besides  the  name  of 
God,  without  making  a  pause,  but  using  the 
coin  unction;  as  if  he  were  to  say,  "Bism 
niah  wa  Ism  Falan,"  "in  the  name  of  God 
and  the  name  of  another ;"  or  "  Bism  Illah 
wa  Fahm,"  "in  the  name  of  God  and 
another;" — in  either  of  which  cases  the 
animal  slain  is  unlawful :  and,  thirdly, 
where  he  says  anything  besides  the  name  of 
God,  separately,  and  by  itself,  either  before 
or  after  the  invocation,  and  the  throwing 
down  of  the  animal,  which  is  of  no  con- 
seouence,  and  does  not  render  the  meat 
tuilawful,  for  it  is  related  of  the  prophet, 
that  he  said  prayers  immediately  after  per- 
forming Zabbah. 

Nothing  must  be  said  except  the  invocation, 
— It  is  a  condition  of  Zabbah  that  nothing 
but  the  invocation  be  said ;  that  is,  that  no 
prayer  or  other  matter  be  mentioned.  If, 
therefore,  a  man,  during  the  Zabbah,  instead 
of  "Bism  lUah"  ("in  the  name  of  God"), 
were  to  say,  "Ulahoom  agfar  lee,"  ("0 
God,  forgive  me  !*')  the  animal  slain  is  not 
lawful,  as  this  is  a  prayer  or  entreaty.  If, 
however,  instead  of  "Bism  Illah,"  he  say 
•*Alhumdolillah"  ("praise  be  to  God*'),  or 
'*  Subhanillah"  ("  God  is  purest'*),  and 
mean  this  as  an  invocation,  it  is  sufficient. 
But  if  he  sneeze  during  the  Zabbah,  and 
exclaims  " Alhumdolillan !*'  ("praise  be  to 
God  !")  it  is  not  sufficient  (according  to  the 
Rawayet-Saheoh),  because  the  exclamation 
will  then  be  considered  as  thanks,  and  not 
as  the  invocation.  The  method  which  has 
frequently  prevailed,  of  saying  "  Bism  Illah 
oo  illah  Akbaro'*  ("in  the  name  of  God, 
aud  God  is  the  highest"),  during  the  Zabbah, 
is  copied  from  Ibn  Abbas. 

Proper  method  of  slaying  animals. — The 
place  for  slaying  is  betwixt  the  throat  and 
the  libba  [the  head  of  the  breast-bonel 
because  the  blood  freely  issues  from  a  wound 
given  in  that  place :  the  Zabbah,  therefore, 
when  performcni  anywhere  within  that  space, 
h  lawiul. 

The  vessels  which  it  is  reouisite  to  cut  in 
Zabbah  are  four ;  namely,  the  Halkoom,  or 


windpipe ;  the  Mirree,  or  gullet ;  and  the 
Wadijau,  or  two  jugular  veins. — This  is 
founded  on  a  saying  of  the  prophet.  Ac- 
cording to  Shafei  it  is  sufficient  if  two  of 
these  vessels  (namely,  the  windpipe  and 
gullet)  be  cut.  According  to  Malik,  on  the 
contrary,  three  of  the  four  do  not  suffice, 
but  it  is  requisite  that  they  be  all  cut. 
According  to  Haneefa  the  animal  is  lawful 
where  three  of  the  four  vessels  are  cut, 
whichever  they  may  be.  Aboo  Yoosaf  was 
also  at  first  of  this  opinion ;  but  he  after- 
wards declared  it  indispensably  requisite 
that  the  windpipe  and  ^llet  should  be  cut, 
and  one  of  tne  two  blood-vessels;  because 
as  the  effusion  of  the  blood  is  the  design  of 
cutting  the  blood-vessels,  one  of  them  may 
serve  as  a  substitute  for  the  other ; — but 'as 
the  gullet  and  windpipe,  on  the  contrary, 
answer  two  different  purposes  (the  one 
being  the  channel  of  fooa,  and  the  other  the 
channel  of  respiration),  it  is  requisite  there- 
fore that  they  be  both  cut,  the  one  being 
unfit  to  stand  in  the  place  of  the  other. 
The  argument  of  Haneefa  is  that  the 
majority  represents  the  whole  in  many  rules 
of  the  LAW ;  and  when  three  of  the  four 
vessels  are  cut,  the  majority  is  out,  and  the 
object  (which  is  the  speedy  effusion  of  the 
blood  and  deprivation  of  Life)  is  effected, 
since  upon  three  of  the  above-mentioned 
vessels  being  cut,  the  animal  cannot  remain 
alive.  If,  therefore,  to  avoid  giving  addi- 
tional pain,  only  three  vessels  oe  cut,  it  is 
sufficient. — It  is  otherwise  where  only  two 
are  cut;  for  as,  in  that  case,  a  cuttmg  of 
the  majority,  representing  a  cutting  of  the 
whole,  does  not  exist,  it  follows  that  the 
animal  so  slain  is  not  lawful.— Mohammed 
is  of  opinion  that  the  greater  part  of  each  of 
the  four  vessels  should  be  cut,  because  every 
one  of  them  may  be  considered  as  a  prin- 
cipal of  itself,  Being  separated  from  the 
rest.  ^  In  the  Jama  Sagheer,  also,  he  alleges 
that  if  one  half  of  the  windpipe,  and  one 
half  of  each  of  the  blood-vessels,  be  cut,  the 
animal  is  not  lawful ;  but  that  if  the  greater 
part  of  the  windpipe,  and  the  greater  part  of 
each  of  the  blooa-vessels  be  cut,  previous  to 
the  death  of  the  animal,  it  is  lawful ;— and 
he  has  not  made  mention  of  any  difference 
of  opinion. 

It  may  he  performed  with  nails,  horns,  or 
teeth  {detached  from  their  native  place). ^Jf 
a  man^  slay  an  animal  with  nails,  horns,  or 
teeth,  it  may  be  eaten  without  apprehension, 
provided  the  nails,  horns,  or  teeth,  be  de- 
tached from  the  place  in  which  they  grew. 
The  act,  however,  is  abominable,*  because  it 
introduces  the  use  of  human  members,  and 
further,  because  it  is  productive  of  too  much 
pain  to  the  animal,  and  we  are  directed  to 
perform  the  Zabbah  in  such  a  manner  as 
may  be  most  easy  to  it.  Shafei  is  of  opinion 
that  an  animal  slain  in  the  above  manner  is 


*  The  force  of  this  term  is  explained  in  a 
note  a  little  farther  on. 
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nnlawl'ul,  and  carrion ;  because  the  prophit 
has  suid,  *'  thti  ZAitUAii  is  lawful  when  per- 
formed with  any  thinfi:  that  can  draw  blood, 
or  cut  the  vessels,  excepting  the  teeth  and 
the  niiils,  which  are  the  instruments  of  the 
AiiYssiNiA.vs;"*  and  also,  because  it  i»  a 
thinu:  not  allowed  by  the  law  any  more  than 
if  the  tt-cth  or  nails  had  been  tixed  in  the 
place  in  wliich  they  ji^rcw.  Our  arguments, 
on  the  contrary,  are  that  the  prophet  has 


to  the  saving  n noted  bjr  Shafei,  it  alludes  to 
nails  and  teeth  fixed  in  their  native  place ; 
for  it  was  a  frecjueut  custom  amongst  the 
Abyssinians  to  slay  cattle  in  that  manner. 
— Sails,  moreover,  when  removed  from  their 


whence  they  are  the  same  as  a  sharp  iron  or 
stone.  IJut  when  they  are  in  their  place 
they  slay  bv  means  ot  the  force  or  weight 
applied  to  tnem,  and  the  animal  so  slain  is, 
in  eflect,  strangled. 

Or  tcith  any  sharp  iuHtrument. — It  is 
lawful  to  slay  with  the  rind  of  a  reed,  with 
a  sharp  stone,  and  with  every  thing  that  is 
sharp  and  capable  of  cutting  the  vesseb  and 
drawing  the  blood,  excepting  teeth  and  nails 
fixed  in  their  native  nlaoe. 

Precautions  to  be  oftserred  hy  the  slayer, — 
It  is  laudable  in  the  slayer  to  sharpen  his 
knife ;  for  the  prophet  has  said,  **  God  has 
enjoined  us  to  be  merciful  to  all :  wherefore, 
when  ye  slay,  let  it  be  done  in  the  most 
merciful  manner ;  and  when  ye  perform  the 
Zabbah,  let  one  of  ye  sharpen  your  knife 
and  do  it  in  the  easiest  maimer  for  the 
animal. 

It  is  abominable  iirst  to  throw  the  animal 
do^vn  on  its  side,  and  then  to  sharpen  the 
knife ;  for  it  is  related  that  the  prophet  once 
obser\4ng  a  man  who  had  done  so,  said  to 
him,  **  How  many  deaths  do  you  intend  that 
this  animal  should  die? — Why  did  you 
not  sharpen  your  knife  before  you  threw 
it  down  ? ' 

It  is  abominable  to  let  the  kniTe  reach  the 
spinal  marrow,  or  to  cut  off  the  head  of  the 
animal.  The  meat,  however,  in  either  of 
these  cases  is  lawful.  The  reasons  of  the 
abomination  in  cutting  into  the  spinal 
marrow  are.  First,  because  the  prophet  has 
forbid  this;  and.  Secondly,  because  it  un- 
necessarily au^^ments  the  pain  of  the  animal, 
which  is  prohibited  in  our  law.— In  short, 
everything  which  unnecessarily  aunnents 
the  pain  of  the  animal  in  Zabban  is  aoomin- 
able. 

It  is  abominable  to  seize  an  animal  des- 
tined for  slaughter  by  the  feet,  and  drag  it 
to  the  lilace  appointed  for  slaying  it. 


*  The    Abyssinians    are    held    in    great 
contempt  by  the  Mussulmans. 


It  is  abominable  to  break  the  neck  of  the 
animal  whilst  it  is  in  the  straggles  of  deatii ; 
but  when  the  stmffgles  are  over,  it  is  not 
abominable  to  break  the  neck  and  strip  off 
the  skin,  for  then  it  is  insensible  to  paio. 

The  animal  is  lawful  although  ii  he 
wounded  previous  to  '^cutting  its  ^roat.^ 
If  a  man  slay  an  animal  by  Iirst  cutting  it 
in  the  back  of  the  neck,  doing  it,  howeyer, 
in  such  a  manner  as  to  cut  the  vessels  lilulst 
the  animal  is  still  alive,  the  meat  is  lawful, 
because  the  animal  dies  bj  Zabbah:  bat  the 
act  itself  is  abominable,  as  it  nnnecessarilj 
augments  the  pain  of  the  animal,  being  in 
effect  the  same  as  if  he  had  first  wounded 
the  animal,  and  afterwards  cut  its  vesseli 
If,  on  the  contrary,  the  animal  die  previous 
to  the  cutting  of  the  vessels,  the  meat  u  usi 
lawful,  because  in  this  case  the  animal  dies 
before  the  Zabbah  has  taken  place. 

All  tame  animals  must  he  slain  hu  cuiiaig 
the  throat ;  and  wild  animals  by  chasing  w 
shooting  them.—l^  the  case  of^all  animals 
attached  to  man,  and  which  do  not  flj  from 
him,  the  Zabbsdi  is  performed,  by  cutting  the 
vessels: — but  in  the  case  of  those  wliich 
have  become  wild,  and  fly  from  him,  the 
Zabbah  is  performed  by  chasing  and  wouid- 
ing  them ;  because  wliere  the  Zabbah  Ikh- 
tiaree,  or  Zabbah  of  choice,  is  impracticable, 
there  is  occasion  for  the  Zabbah  IztarsKe, 
or  Zabbah  of  necessity ;  and  there  is  such 
an  impracticability  regarding  the  latter  d&u 
of  animals,  but  not  regrarding  the  former. 
The  Zabbah  Iztiraree  is  also  lawful  regard- 
ing an  animal  which  has  fallen  into  a  well, 
provided  the  other  sort  of  Zabbah  be  im- 
practicable.—Malik  maintains  that  the  meat 
IS  unlawful  in  both  the  foregoing  cases,— 
that  is,  in  the  case  of  a  wild  animal,  and  of 
one  which  falls  into  a  well, — because  sadi 
instances  are  rare.  We,  ai^ain,  say  that  as 
the  impracticability  of  the  Zabbah  Ilditiaree 
(which  is  allowed  to  be  a  valid  argroment], 
exists  in  both  these  cases,  it  follows  that  the 


the  contrary,  they  very  frequently  happen. 
In  Kadoorce,  moreover  it  is  expressly  said 
that  it  is  lawful  to  use  the  Iztiraree  Zabbah 
towards  all  animals  that  fly  from  man;— 
and  it  is  reported,  from  Mohammed,  that  if 
a  goat  become  wild  in  the  plains,  the  Iiti- 
raree  Zabbah  is  lawful  with  respect  to  it ; 
but  if  it  become  wild  in  the  city,  the  Izti- 
raree Zabbah  is  not  lawful,  because  in  the 
citv  it  mav  be  canj^ht,  and  consequently  the 
Ikhtiaree  Zabbah  is  not  impracticable.  With 
respect  to  cows  and  camels,  however,  ihe 
city  and  the  plains  are  alike ;  bemuse  these 
animals  attack,  with  their  horns  or  their  teeth, 
any  person  that  attempts  to  catch  them; 
whence  it  is  impossible  to  catch  them,  eveji 
though  it  be  in  the  midst  of  the  city  that 
they  have  become  wild ;  and  the  Ikhtiaive 
Zabbah  is  therefore  impracticable.  When, 
also,  these  animals  attsu)k  a  man,  they  «k 
considered  as  wild,  provided  it  be  not  in  his 
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power  to  catch  them ;  w  hcrefore  if  one  of  impracticable,  it  is  therefore  considered  as 
them  should  attack  a  man,  and  he  with  an  Zabbah.  A  footus,  moreover,  is  included  in 
intention  of  Zabbah  kill  it,  the  flesh  of  it  the  sale  of  the  mother,  because  the  sale 
may  be  oaten  lawfully.  v?'ould  otherwise  be  invalid,  and  from  this 

Cameh  must  he  slam  by  Nahr,  rather  than  necessity  it  is  included.    And  it  is  likewise 
by  Zabbah, — Thk  most  eligible  method  of  renderea  free  by  the  manumission  of  the 
slaying  a  camel  is  by  Nahr,  that  is,  spearing  mother,  in  order  that  a  bond-infant  may 
it  m  the  hollow  of   the  throat,  near  the  not  be  bom  from  a  freed-woman. 
treast-bone,  because  this  is  agreeable  to  the  Section 

Sonna,  and  also  because  in  that  part  of  the    ^^  ,,    -,, .  t  •  ,  ,     >.  „    » 

throat  the  vessels  of  a  camel  are  combined,    ^f  ^^^  Things  whxch  may  lawfully  he  eaten. 

It  is  also   lawful   to  slay  it   by  Zabbah,  ^^^^  ^f  ^^^^f  «^**^^  ^«y  »<>^- 

although  this  be  considered  as  abominable.  -^fl  beasts  and  birds  of  ^reyare  unlawful. 

since  it  differs  from  the  Sonna.    In  regard  — All  quadrupeds  that  seize  their  prey  with 

to  goats  and  oxen,  it  is  most  eligible  to  slay  their  teeth,  and  all  birds  which  seize  it  with 

them  by  Zabbah,  as  being  agreeable  to  the  their  talons,  are  unlawful,  the  prophet  hav- 

Sonna,  and  also  because  the  vessels  of  a  ing  prohibited  mankind  from  eating  tliem. — 

goat  are  assembled  together  in  the  upper  The  reason  of  this  prohibition  is  because 

part  of  the  throat : — but  they  may  also  be  MAJf  is  held  particularly  dear,  and  it  is  to 

speared  like  a  camel,  although  this  method  guard  him,  lest  by  eating  of  these  animals 

be  not  approved,  as  being  contrary  to  the  their  bad  qualities  might  be  communicated 

Sonna.  to  him,  and  affect  his  disposition. 

The  foetus  of  a  slain  animal  is  not  lawful.  Hyenas  and  foxes,  being  both  included 

— Ip  a  person,  having  slain  a  camel  or  cow,  under  the  class  of  anunals  of  prey,  are  both 

should  And  a  dead  foetus  in  the  womb,  such  unlawful.~(8hafei  maintains  that  they  are 

foetus  is  unlawful,  whether  it  be  covered  both  lawful.) — Elephants  and  weasels  are 

with  hair  or  not.    This  is  the  opinion  of  also  accounted  animals  of  prey  :*  and  peli- 

Haneefa ;  and  it  has  been  adopted  by  Ziffer  cans  and  kites  are  abominaole,  because  they 

and  Hasan  bin  Zeeyad.    The  two  disciples  devour  dead  bodies. 

maintain  that  if  the  foetus  be  complete  in  its  Hooks  are  neuter :  hut  carrion  crows  and 
form,  it  is  lawful  (and  Shafei  concurs  with  ravens  are  unlawful, — Magpies,  the  croco- 
them  in  this  opinion) ;  because  the  prophet  dile,  otter,  all  insects,  and  the  ass  and  mule 
has  ordained  the  Zabbah  of  a  foetus  to  be  are  unlatcful,— Horses,— Crows  which  feed 
the  Zabbah  of  the  mother;  that  is  to  say,  on  grain  [rooks]  are  neuter  :t  but  the  crow 
the  Zabbah  of  the  mother  answers  for  that  of  the  wildemessTthe  carrion  crow]  and  the 
of  the  foetus  likewise.  Besides,  the  foetus  is ,  raven,  are  not  lawful.—According  to  Haneefa 
in  reality,  a  constituent  part  of  the  mother,  the  magpie  is  neuter,  like  poultry ;  although 
as  it  is  joined  to  her  until  separated  by  a  it  bo  said  (upon  the  authority  of  Al^o 
pair  of  scissors  or  knife,  subsists  on  the  Yoosaf)  that  it  is  abominated,  because  it 
same  food,  and  lives  by  the  same  breath  ; —  frequently  eats  dead  bodies. — The  crocodile 
and  it  is  likewise  considered  as  such  in  law,  and  the  otter,  wasps,  and  in  general  all  in- 
insomuch  that  it  is  included  in  the  sale  of  sects,  are  abominated.  The  ass  and  the  mule 
the  mother,  and  is  rendered  free  by  the  are  unlawful,  because  they  are  prohibited 
emancipation  of  the  mother.  The  foetus,  by  the  prophet. — The  flesh  of  horses  is  held 
therefore,  being  a  constituent  part  of  the  iu  abomination  by  Haneefa  and  Malik.  Ac- 
mother,  it  follows  that  the  Zabbah  of  the  cording  to  the  two  disciples  and  Shafei  it  is 
mother  serves  also  for  it,  when  a  separate  neuter;  for  it  is  mentioned  in  the  Hadees 
Zabbah  is  impracticable,  in  the  same  manner  Joabir  that  the  prophet  permitted  it ;  and 
as  a  wound  in  the  case  of  game  serves  as  a  some  are  of  opinion  that  the  milk  of  mares 
substitute  for  Zabbah.      Haneefa,  on   the  is  also  neuter. 

other  hand,  argues  that  a  foetus  is  complete  Hares  are  neuter. — According  to  Haneefa, 
with  respect  to  life  ;  that  is  to  say,  that  it  the  flesh  of  hares  is  neuter,  because  the  pro- 
has  a  separate  existence,  inasmuch  as  it  may  phet  eat  it,  and  commanded  his  companions 
survive    after   the    death    of   the    mother,  to  eat  of  it. 

whence  it  is  that  a  separate  Zabbah  is  ne-    ; ; 

cvssary,  in  case  of  its  being  alive.    More-  *  Arab.    Zoo-Nab ;    meaning,    literally, 

over,  if  a  person  destroy  a    foetus    he  is  creatures  which  have  canine  teeth.      The 

subject  to  a  pecuniary  penalty  ;  and  the  elephant  (although  certainly  not  a  beast  of 

owner  of  it  may  emancipate  it  alone,  with-  prey)  is  perhaps  classed  with  those,  because 

out  including  the  mother.    It  is  also  lawful  of  nis  tusks. 

to  bequeath  it  in  legacy,  or  to  leave  a  legacy  f  It  is  here  proper  to  remark  that,  in  the 

to  it.    Besides,  the  object  of  Zabbah  is  to  Mussulman  law,  there  are  four  gradations 

separate  the  blood  from  the  flesh  ;  an  object  from  legality  to  illegality.    I.  Hilal,  or  posi- 


separate  the  blood  from  the  flesh  ;  an  object   irom  legality  lo  illegality,    i.  nuai,  or  posi- 
which  cannot  be  accomplished,  in  the  case  of  tively  lawful.    11.  Mobah,  or  neuter  (that 


^ , . ^ .  .  18 

From  the  flesh,  and  though  it  be  in 'an  im-  nevertheless  lawful).    IV.  Hiram,  or  posi- 
perfect  manner,  yet  as  any  other  mode  is  tively  unlawful  (that  is,  prohibited). 
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Tiir  flesh  and  skin  of  all  unlawful  animals 
become  pure  afti-r  thi-y  have  been  killed 
acoordinif  to  the  laws  of  Zabbah,  excepting 
only  men  and  hops. — According  to  Snafei 
they  do  not  become  pure. 

S'o  aquatic  animal  is  lawful  except  fish, 
— No  animal  that  lives  in  water  is  lawful 
cxcipt  tish.  Malik  and  a  number  of  other 
learned  men  are  of  opinion  that  all  water 
animals  an*  lawful.  Others  a^in  say  that 
sea-dogs,  sea-hogs,  and  mair-men,  are  un- 
lawful. 

Fish  irhich  perish  of  fhrmsvlves  are  not 
/rt»r/i//.  -Fishes  which,  dying  of  themselves, 
float  upon  the  surface  of  the  water,  are 
abominated.  According  to  Shafei  and  Malik 
they  are  neuter.  The  rule  observed  amongst 
our  SfCt  is  this. — Fishes  which  are  killed  bv 
any  accident  are  lawful,  like  those  which 
are  caught ;  whilst,  on  the  contrary,  such  as 
die  of  themselves  \\'ithout  any  accident  are 
unlawful,  like  those  which  are  found  floating 
on  the  surface  of  the  water.  There  are, 
however,  dittereut  opinions  regarding  such 
as  die  of  extreme  heat  or  cold.  Fishes  and 
locusts  are  lawful  without  being  killed  by 
Zabbah. 


BOOK    XLIII. 

OF   rZHEEA,   OB   SACRIFICE. 

Sacrifice  must  he  performed  at  the  Yd 
Kirban, — It  is  the  duty  of  every  free 
Mussulman,  arrived  at  the  age  of  maturity, 
to  ofter  a  sacrifice  on  the  id  Kirban,  or 
festival  of  the  sacrifice,*  provided  he  be  then 

Possessed  of  a  Nisab,t  and  be  not  a  traveller, 
'his  is  the  opinion  of  Haneefa,  Mohammed, 
Zift'er,  and  Hasan ;  and  likewise  that  of 
Aboo  Yoosaf,  according  to  one  tradition,  and 
also  in  the  opinion  of  Sliafoi,  sacrifice  is  not 
an  indispensable  duty,  but  only  laudable. 
Tahavee  reports  that  in  the  opinion  of 
Haneefa  it  is  indispensable  ;  whilst  the  two 
disciples  hold  it  to  be  in  a  strong  degree 
laudable. 

If  is  incumhent  on  a  man y  for  himself  and 
for  his  infant  children. — Thk  offering  of  a 
sacritice  is  incumbent  on  a  man  on  account 
of  himself,  and  on  account  of  his  infant 
child.  This  is  the  oninion  of  Haneefa  in 
one  tradition.  In  anotlier  (which  is  recorded 
in  the  Zahir  Uawayet)  he  has  said  that  it  is 
not  incumbent  on  a  man  to  ofl*er  a  sacrifice 
for  his  child. — In  fact,  according  to  Haneefa 
and  Aboo  Yoosaf,  a  father  or  guardian  are 


*  This  festival  happens  on  the  tenth  of 
Zee-hid j a,  and  was  instituted  in  commemo- 
ration of  Abraham  having  oflered  up  his 
son  Ishmael  as  a  sacritice  to  God,  in  conse- 
quence of  a  vision  he  had. — (See  Sales's 
Koran,  Vol.  II.  p.  312.) 

t  For  the  amount  oi  Nisab,  see  Yol.  I.  p. 
1  to6. 


to  oflfer  a  sacrifioe  at  the  expense  of  the 
child,  where  he  ia  posseseed  of  property), 
eating  what  parts  of  it  arc  ea&ble,  aad 
selling  the  remaining  parts  that  are  Talaahk 
in  their  substance)  such  as  the  skin,  ^ 
Mohammed,  Ziffer,  and  Shafei,  have  said 
that  a  father  is  to  sacrifice  on  account  of  his 
child  at  his  own  expense*  and  not  at  that  d 
the  child. 

Hie  victim  for  one  person  it  a  goat;  and 
for  any  number  from  one  to  secen,  a  eotc  or 
camel, — The  sacrifice  established  for  one 
person  is  a  goat ;  and  that  for  seven,  a  cor 
or  a  camel. — If  a  cow  be  sacrificed  for  anj 
number  of  people  fewer  than  seven,  it  is 
lawful ;  but  it  is  otherwise  if  sacrificed  on 
account  of  eight.  If,  also,  in  an  association 
of  seven  people,  the  contribution  of  onv  one 
of  them  should  be  less  than  a  seventh  sun, 
the  sacrifice  is  not  valid  on  the  part  of  anr. 

An  animal  held  in  ^'otnt  property  may  ht 
jointly  offered  in  sacrifice. — If  a  camel  that 
is  jointly  and  in  an  equalrdeflpree  the  prop^ 
of  two  men,  should  be  sacriSced  by  thmon 
their  own  account,  it  is  lawful,  according  lo 
the  most  authentic  traditions: — and  in  this 
case  the^  must  divide  the  flesh  by  weight, 
as  fiesh  is  an  article  of  weight,  if,  on  the 
contrary,  they  distribute  it  ;mni  coiuectcml 
estimation,  it  is  not  lawful ;  unless  they  add 
to  each  share  of  the  fiesh  port  of  the  head, 
neck,  and  joints. 

Others  may  be  admitted  to  a  share  in  « 
animal  purchased  for  sacrifice. — If  a  penoa 
purchase  a  cow,  with  an  intent  to  saciifiee 
it  on  his  own  account,  and  he  afterwards 
admit  six  others  to  an  association  with  him 
in  the  sacrifice,  it  is  lawful. — It  is,  howevtr, 
most  adviseablo  that  he  associate  with  the 
others  at  the  time  of  purchase,  in  order  that 
the  sacrifice  may  be  valid  in  the  opinion  of 
all  our  doctors;  as  otherwise  there  is  a 
diflference  of  opinion. — It  is  related,  from 
Haneefa,  that  it  is  abominable  to  admit 
others  to  share  in  a  sacrifice  after  purchasing 
the  animal ;  for,  as  the  purchase  was  made 
with  a  view  to  devotion,  the  sale  of  it  is 
therefore  an  abomination. 

It  is  not  incumbent  on  the  poor  or  tracellrrs. 
— Sacrifice  is  not  incumbent  on  either  a 

Soor  man  or  a  traveller ;  for  Aboo  Bickir  and 
>mar  Farook  did  not  ofter  the  sacrifice  of  the 
Yd  during  their  travels ;  and  it  is,  mort- 
ovcr,  related  that  Alee  said,  "neither  the 
prayers  of  Friday,  nor  the  sacrifice  of  the 
id  are  incumbent  on  travellers." 

Tlte  time  of  performing  it. — The  time  of 
the  ottering  is  on  the  morning  of  the  day  of 
the  festival;  but  it  is  not  lawful  for  the 
inhabitants  of  a  citv  to  begin  the  sacrifice 
until  their  priest  shall  have  finished  the 
occasional  prayers.  A'illagers,  however,  may 
begin  after  break  of  day.  The  place,  in 
fact,  must  regulate  the  time.  Thu.<?,  where 
the  place  of  celebration  is  in  the  country, 
and  the  performers  of  it  reside  in  the  city, 
it  is  lawful  to  begin  in  the  morning :  but  if 
otherwise,  it  must  be  deferred  until  the 
prayers  be  ended. 


lawful  i  as  is  likewise  ,  animAl  Btood  be  meMured,  it  may  be  Jmown, 
horn  the  proportion  they  oeiir  to  each  oUier, 
in  what  degree  the  n^ht  is  impaired. 

An  animal    tcanling  a  horn,  or  mad,  or 
eattraUd,  tnai/  be    taerifteed.—ii  a  penon. 


Sacbifice  is  lawful  durinn;  three  daya,- 
tliat  is.  on  the  day  of  the  feBtiTfil,  and  on  tl 

two  enauiug- days,    Shafei  ia  of  opinion,  thi .. 

it  i*  lawful  on  the  three  ensuing  days.    The  \  laerifioo  on 
•aorifice  of  the  day  of  the  feetiva],iB,  ho«-     '■■' ■"  ■ 


,   broken, i 


— ^ai  without  a  horn,  it  u.._„- 
likewise   where   the  hom  is 
where  the  animal  is  mad  o 


thote  days,   although  it   be   ooQEidered   as  I  ii  not  lawful  to  Morifioe  a  mad  aoiinal,  i:_ 
abominable.  —  JIoreoTer,    the    offering    of  |  leu  it  eat  food,  in  Uie  same  manner  as  it  is 
not  lawful  to  sacrifice  a  Gnrgeen  [the    "" 


_. .    ._.     -iterinK    o 

■■crifioeB  on  these  days  is  more  laadabL 
than  the  custom  of  omitting  them,  and  after- 
irards  beatowiDg-  an  adequate  sum  upon  tbt 
poor. 

^  the  sacrifice  be  deiaj/ed  beyond  the 
proper  time,  the  victim  muet  be  beatoioed  it, 
eharUy.—'iY  a  person  neglect  the  perfor- 
mance of  the  sacrifice  during  the  stated  days, 
uid  have  previously  determined  upon  Uit. 
ofleiin^  of  any  particular  ^at,  for  instanoe  : 
or,  being  poor,  have  purobased  a  goat  for 
that  pun)ose;— in  either  of  these  oases  it 
u  incnmbent  on  him  to  bestow  it  alive  m 
ofaarity.  But,  if  he  be  rich,  it  is  in  that 
flaw  incumbent  on  him  to  bestow,  in  charity, 
K  sum  adequate  t«  the  price^  wheUier  ha  havt 
purchased  a  goat  with  an  intent  to  sacrifice 
it,  or  not. 

The  eocrifiee  of  a  blenmhed  animalis  not 
admitted. — It  is  not  lawful  to  sacrifice  ani- 
mals that  are  blemished, — such  as  those  that 
are  blind,  or  lame,  or  so  lean  as  to  hare  no 
marrow  m  their  bones,  or  having  a  great 
part  of  their  ears  or  tail  cut  off  Buch,  how- 
ever, as  have  a  great  part  of  their  ears  or 
tail  remaining  may  lawfully  be  sacrificed, — 
Concerning  the  determination  of  a  great  part  , 
of  any  member,  there  are  indeed  vanous 
opinions  reported  from  Haneefa. — In  some  ' 
animals  he  has  determined  it  to  be  the  third;  ' 


iring  of  a  wolf  and  goat]  unless  it  be  fat. 
With  regard  to  animals  tnat  want  teeth,  it 
is  reported  from  Aboo  Yoosaf  that  they  Toaj 
Iw  lawfully  saoriflced,  provided  they  w  able 
W  chew, — or  (according  to  another  report) 
provided  the  (freatest  of  their  t«eUi  be  ro- 
maining.  Animals,  however,  that  are  bom 
without  an  ear  cannot  lawfully  be  soohfioed. 
What  is  here  said  respects  such  blemishes 
ns  may  have  existed  in  the  animal  previous 
lo  the  purchase  of  it :  for  if  it  be  perfect  at 
ihe  time  ot  purchaae,  and  afterwards  con- 
tract such  a  blemish  as  to  render  the  saori- 
l|j»  of  it  unlawful,  and  the  proprietor  be 
rich,  it  is  in  that  case  imnunbent  on  hun  to 
sacrifice  another ;  whereas,  if  he  be  poor,  he 
loay  lawfully  sacrifice  the  same.  The  reason 
of  this  is,  that  as  an  offering  is  incnmbent 
on  B  rich  man  ofunii»S\.j,  and  not  on  account 
of  his  purchase,  the  animal,  tiierefoie,  which 
he  buys  is  not  particularly  set  aside  for  the 
offering ;  whereas,  on  the  contrary,  an  offer- 
iag  not  being  incumbent  on  a  ^oor  maD, 
ticept  when  ne  purchases  an  animal  with 
that  intent,  the  animal  so  purchased  is  there- 


larticularly  destinedTfor  the  I 
'■     ',y,  our  doctors  hol3 

ihased  with  a  Tiew  to  be 


md  accoidingl; 

animal,   purcl.     ._    __.. 

)3'ered,  should  die,  it  is  incumbent 


purpose: 
Id  that  if 


is  incumbent 


the  two  disciples,  if  more  than  the  half  nnimal  be  either  lost  or  stolen,  and  the  pur- 
abonld  remain,  the  sacrifice  is  valid;  and  chaser,  having  bought  another,  should  then 
this  opinion  has  bevn  tuloptcd  by  the  learned  -i  .  i-    .  .-        .1  -.  -    ■         ■      . 

Aboo  Lays. 

Sut  a  trying  blemish  duet  not  render  it 
exceptionable.— Ir  an  animal  have  lost  the 
third  of  its  tail,  or  the  third  of  ite  ear,  or 
eyeaiebt,  it  may  be  lawfully  sacrificed:— 
but  if,  in  either  of  these  cases,  it  should 
have  lost  more  than  a  third,  the  offering  of 
it  is  not  lawful.  The  rule  which  our  doc- 
tors have  laid  down  lo  discover  in  what  do- 
S*ee  the  eyesight  is  impaired,  is  as  follows, 
bo  animal  must  first  bo  deprived  of  its 
food  for  a  day  or  two,  that  it  may  be  ren- 
dered hungry  ;  and  having  then  covered  the 


the  first,  in  snob  case  it 

oa  the  proprietor,  if  he  be  rich,    ..   

line  of  them,  whether  it  be  the  first  bought 
or  the  second ;  but  if  he  be  poor,  he  is  under 
»]i  obligation  to  sacrifice  botii. 

Any  accident  befalling  the  victim  at  the 
liine  of  slaying  it  does  nat  invalidate  the 
sitcrifice. — If  it  should  happen  that  the  goa^ 
liiving  been  turned  over  in  order  that  the 
snorifice  might  be  performed,  in  the  strangle 
breaks  one  of  its  legs,  in  that  case,  pranded 
the  sacrifice  be  immediately  made,  it  is  law- 
ful and  sufBoient.  Bo  also,  it  is  lawful,  if 
D-j  . n 'he  animal,  in  that  situation,  having  re- 
eye  that  is  impaired,  food  must  be  gradually  I'l'ived  any  hurt,  should  run  away,  and 
brought  towards  it,  from  a  distance,  until  it    hiving  been  immediately  and  without  delay 

indicate,  by  some  emotion,  that  it  has  dis-    '  -^ —    "' — '"^  **■""  *"  .»™jc~»j      u.i 

covered  it. — Having  marked  the  particular 
apot  at  whi(\h  it  obsNved  the  food,  and  un- 
covered the  weak  eye,  the  perfect  eye  must 
.v__  i._  V  —  J   __  J  .1 ^  process  oarried 
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til  sacriflce.'^l't  is  not  lawful  to  offer  a  aacii- 
iice  of  uny  animal  except  a  camel,  a  cow, 
or  a  goat;  for  it  is  not  recorded  that  the 
prophet  or  any  of  his  companions  ever 
gatriliced  others.  Buffaloes,  [however,  are 
lawlul,  as  beinj^  of  the  species  of  a  cow. 
Every  animal  ol  a  mixed  breed,  naoreover, 
is  conbidered  as  of  the  same  species  with 
the  mother. 

Age  at  tchich  an  animal  is  fit  for  sacrifice. 
— The  sacrifice  is  lawful  of  any  animal  of 
the  three  species  above  mentioned,  although 
it  he  only  a  ISoonco :  •  but  not  if  younger ; 
excepting,  however,  a  sheep,  which  may  be 
sacrificed  when  a  Judday,  or  so  young  as  to 
have  no  teeth;  and  in  this  case  our  doctors 
have  made  it  a  condition  that  the  sheep  be 
of  large  stature,  insomuch  as  to  have  the 
appearance  of  a  Soonee  at  a  little  distance. 
Tne  period  of  Judday  in  sheep  (according 
to  our  doctors)  is  at  the  expiration  of  six 
months,  and  the  commencement  of  the 
seventh.  The  time  of  Soonee  in  goats  or 
sheep  is  at  the  age  of  one  year ;  in  cows,  at 
the  age  of  two ;  and  in  camels  at  the  age  of 
five  years. 

^  one  of  seven  Joint  sacrificers  die,  the 
consent  ofnis  heirs  is  requisite  to  the  sacri' 
fice,—lF  seven  persons  purchase  a  cow  for 
sacrifice,  and  one  of  them  afterwards  die, 
and  his  heirs  desire  the  other  six  to  sacrifice 
a  cow  on  account  of  themselves,  and  on 
account  of  the  dead,  it  is  lawful ;— whereas, 
if  they  sacrifice  it' without  the  consent  of  the 
heirs  it  is  not  lawful. 

If  a  (-hristian,  or  any  person  whose  object 
is  the  flesh,  and  not  the  sacrifice,  be  a  sharer 
with  six  others,  the  sacrifice  is  not  lawful  on 
the  part  of  any. 

Utiles  with  respect  to  the  disposal  of  the 
fleshy  ^c,  of  the  victim,— It  is  lawful  for  a 
person,  who  offers  a  sacrifice,  either  to  eat 
the  flesh,  or  to  bestow  it  on  whomsoever  he 
pleases,  whether  rich  or  jwor:  and  he  may 
also  lay  it  up  in  store. 

It  is  most  advisable  that  the  third  part 
of  the  flesh  of  a  sacrifice  be  bestowed  in 
charity. 

It  is  lawful  either  to  bestow  the  skin  of  a 
sacrifice  in  charity,  or  to  make  any  utensil 
of  it,  such  us  a  bucket,  sieve,  or  the  like.  It 
is  likewise  lawful  to  barter  it  for  any  un- 
consumable  article  that  yields  profit  in  its 
substance  : — but  it  is  not  allowable  to  barter 
it  for  any  thing  consumable,  as  vinegar,  and 
such  like.  Flesh,  in  these  respects,  is  con- 
sidered in  the  same  light  as  the  skin,  ac- 
cording to  the  most  authentic  traditions. 

If  tne  flesh  of  a  sacrifice  be  sold  along 
with  the  skin  of  it  for  money,  or  for  any 
thing  that  is  not  profitable  but  in  consump- 
tion, it  is  incumbent  on  the  seller  to  devote 
the  price  to  the  poor ;  and  the  sale  is  valid. 

It  is  not  lawful  to  give  a  part  of  the 
sacrifice  in  payment  to  the  butcher. 


*  The  sheep  and  the  goat  are  held  to  be  of 
the  same  species. 


It  is  abominable  to  take  the  wool  of  the 
victim  and  aell  it  before  the  ncrifiee  be 
performed;  but  not  after  the  sacrifice.  In 
the  same  manner,  it  is  abominable  to  milk 
the  victim  and  sell  the  milk. 

It  must  be  slain  by  the  sacrificers  or  iulm 
presence, — It  is  moat  advisable  ^t  tb 
person  who  oflTers  the  sacrifice  should  him- 
self perform  it,  provided  he  be  well  te- 
quainted  with  the  method  ;  but  if  he  ehctiU 
not  be  expert  at  it,  it  is  then  advisable  tbt 
he  take  the  assistance  of  another,  and  Ve 
present  at  the  operation. 

A  Kitabee  may  be  employed  to  slay  «f,  iW 
not  a  Magian, — It  is  abominable  to  oomsii: 
the  slaying  of  the  victim  to  a  Kitabee.  K 
however,  a  person  order  a  Kitabee  to  slayhii 
victim,  it  is  lawful.  It  is  otherwise  wb«Tei 
person  orders  a  Magian,  or  worshipper  of 
nre,  to  slay  his  victim,  for  this  is  inMois* 
sible. 

Ttco  persons  slaying  each  other* s  tid^m  Jj 
mistake  must  make  a  mutual  compemtatiui. 
— If  two  persons  commit  a  mistake,  t»A. 
slaying  the  offering  of  the  other,  it  ii  liw« 
ful ;  and  no  compensation  is  on  tiiat  aceosit 
due  from  either.  If,  also,  having  eiied  ii 
this  manner,  the  j  should  eat  the  flesh,  and 
then  discover  the  mistake,  in  this  case  it  ii 
requisite  that  the  j  sanctify  the  act  of  ea^ 
other,  and  sacrifice  is  then  fulfilled.  Ii,  oa. 
the  contrary,  they  refuse  to  do  so,  isd 
dispute  the  matter,  each  is  in  that  ctf 
entitled  to  take  a  compensation  for  the  Take 
of  the  flesh  of  his  offering  from  the  othff, 
and  must  then  bestow  such  compenaaticfi  ii 
alms,  as  it  is  a  return  for  the  flesh  of  ^ 
offermg:  and  the  same  rule  also  ohti^ 
where  a  person  destroys  the  fledi  of  the 
offering  of  another. 

Case  of  sacrifice  of  an  usurped  anitusL" 
If  a  person  usurp  a  goat,  and  sacrifice  it,k 
is  in  that  case  bound  to  comi)enBate  for  is 
value,  and  his  offering  is  thereby  rendeicd 
valid ;  because  upon  paying  the  compensatkfi 
he  is  held  to  have  been  proprietor  of  ^ 

foat  from  the  time  of  his  having  usuiped  it- 
t  is  otherwise  where  a  person  saenfioes  i 
^oat  committed  to  him  as  a  deposit ;  for  this 
IS  not  valid  ;  because  he  is  obliged  to  coe- 
)en8ate  for  it  (not  on  accoiint  of  the  animalt 
)ut)  on  account  of  the  sacrifice,  and  heoc^ 
lis  property  in  it  is  not  established  ii£til 
after  he  has  sacrificed  it. 
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Difference  of  opinions  concerning  the 
extent  of  the  term  Jaakrooh. — The  aumorof 
the  Hedaya  remarks  that  our  doctors  hate 
disagreed  concerning  the  extent  in  which 
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the  term  Makrooh^  is  to  be  received. — 
Mohammed  was  of  oDinion  that  every  thing 
Makrooh  is  unlawful;  but  as  he  could  not 
draw  any  convincing  argument  from  the 
sacred  writings  in  favour  of  this  opinion,  he 
renounced  the  general  application  of  un- 
lawfulness with  respect  to  such  articles,  and 
classed  them  under  the  particular  description 
of  Makrooh,  or  abominable.  It  is  recorded, 
on  the  other  hand,  from  Haneefa  and  Aboo 
Toosaf,  that  Makrooh  applies  to  any  thing 
which,  in  its  Qualities,  nearly  approaches  to 
unlawful,  without  being  actually  so. — This 
article  is  comprehended  under  a  variety  of 
heads  or  sections. 

Section  L 
Of  Sating  and  Drinking, 

It  is  abominable  to  eat  thefleeh  or  to  drink 
the  milk  of  an  aas,  or  to  take  the  urine  of  a 
camel,  unless  medicinally. — Haneefa  has 
said  that  the  flesh  and  milk  of  an  ass,  and 
the  urine  of  a  camel  are  abominable. — Ac- 
oordiug  to  Aboo  Yoosaf  the  urine  of  a  camel 
may  uq  taken  as  a  medicine;  but  with 
respect  to  milk,  it  is  a  secretion  from  the 
blood,  and  is  therefore  subject  to  the  same 
nie  with  the  flesh  of  the  animal  from  which 
it  is  produced. 

Or  to  use  vessels  of  gold  or  silver,— It  is 
not  allowable,  either  to  men  or  women,  to 
use  a  vessel  of  gold  or  silver  in  eating, 
drinking,  or  in  keeping  perfumes ;  because 
the  prophet  has  said,  with  respect  to  any 
person  who  drinks  out  of  a  vessel  of  sUver 
or  gold,  that  "  the  flre  of  hell  shall  enter 
into  his  belly ;"  and  it  is  also  related,  that 
a  person  having  brought  water  for  Aboo 
Hareera  in  a  suver  vessel,  he  refused  to 
drink,  declaring  that  the  prophet  had  pro- 
hibited him  from  drinking  out  of  such  a 
-vessel.  The  prohibition,  therefore,  being 
established  with  respect  to  drinking,  it 
follows  that  the  rule  extends  to  the  using  of 
oils,  and  similar  articles,  that  being  in  encct 
the  same  with  drinking,  since  in  both  cases 
the  use  of  a  vessel  of  gold  or  silver  is  in- 
duced,— whence  it  is  tnat  the  use  of  a 
iroldcn  or  silver  spoon  is  abominable,  as  also 
the  use  of  a  silver  or  golden  bodkin  for 
drawing  antimony  along  the  eyelids,  or  of 
boxes  for  holding  antimony,  or  any  other 
thin?,  made  of  those  metals. 

It  is  allowable  to  use  vessels  of  lead,  glass, 
crystal,  or  agate. — ^The  use  of  vess^  of 
1<  ad,  ^lass,  cryst^,  and  agate,  is  permitted. 
Sbafei  maintains  that  those  are^  abominable, 
because  they  resemble  gold  or  silver  in  point 
of  splendour. 

Or  to  drink  out  of  vessels,  or  ride  upon  a 
saddle,  or  sit  u^n  a  chair  or  sofa,  ornamented 
xcith  gold  or  stiver, —It  is  allowable,  accord- 
ing to  Haneefa,  to  drink  out  of  a  wooden 

*  Makrooh  is  the  participle  passive  of 
Kuriha,  to  abominate;  this  word  is  fre- 
quently taken  in  a  milder  sense :  and  may 
relate  to  any  thing  improper  or  unbecoming. 


vessel  ornamented  with  silver,  provided  the 
particular  part  to  which  the  lip  is  appUed  be 
void  of  it.  In  the  same  manner,  sdso,  it  is 
permitted  to  ride  upon  a  saddle  interwoven 
with  silver,  provided  the  space  allotted  for 
the  seat  be  plain;  and  this  rule  likewise 
holds  with  respect  to  a  couch  or  sofa. — Ac- 
cording to  Aboo  Yoosaf,  on  the  contrary,  all 
those  are  abominable. — From  Mohammed 
there  are  two  traditions  on  this  point ;  one 
corresponding  with  the  opinion  ot  Haneefa, 
and  the  other  with  that  of  Aboo  Yoosi^. 
After  the  same  manner  they  have  disagreed 
concerning  the  use  of  a  vessel  or  chair 
adorned  both  with  gold  and  silver;  con- 
cerning swords,  mosques,  frames  of  classes, 
and  books,  when  they  are  omamentea  either 
with  gold  or  ibilver;  and  also  concerning 
stirrups,  bridles,  or  cruppers  of  that  de- 
scription.— These  diflerences  of  opinion, 
however,  exist  only  where  the  gold  ana 
silver  is  so  applied,  in  any  of  these  cases, 
that  it  is  to  he  separated  onlv  by  means  of 
some  difScult  process :  but  tne  gilding  of 
things,  either  with  gold  or  silver,  in  such  a 
manner  as  to  require  art  to  separate  it,  is 
unanimously  allowed. — The  argument  of  the 
two  disciples  is  that  the  use  of  one  part  of  a 
vessel  includes  the  use  of  the  whole ;  where- 
fore they  hold  it  equally  abominable  as  if 
the  part  applied  to  use  were  likewise  of  gold 
or  silver.  Haneefa,  on  the  other  hand, 
argues  that  omamente  of  gold  or  silver, 
when  not  applied  to  use,  are  merely  appen- 
dages, and  therefore  not  to  be  regaraed; 
whence  the  use  of  the  article  is  allowable,  in 
the  same  manner  as  wearing  a  garment 
which  is  trimmed  with  silk,  or  a  ring  which 
has  a  piece  of  gold  set  in  it. 

The  information  of  an  infidel  may  be 
credited  with  regard  to  the  lawfulness  of 
any  particular  food, — If  a  person  send  his 
servant,  or  a  hireling,  being  a  Magian,  to 
purchase  meat,  and  ne  purchase  meat  ac- 
cordingly, and  acquaint  his  master  that  he 
had  bought  it  from  a  Jew,  a  Christian,  or  a 
Mussulman,  it  is  lawful  for  him  fthe  master] 
to  eat  the  food  so  purchased ;  because  the 
word  of  an  infidel  is  creditable  in  all  matters 
of  a  temporal  nature,  as  he  is  presumed  to 
be  possessed  of  reason,  and  falsehood  is 
prohibited  in  his  religion :  besides,  there  is 
a  necessity  for  believing  his  assertion  in 
temporal  concerns,  from  their  frequent  oc- 
currence. If,  on  the  contrary,  the  servant 
inform  his  master,  that  '*  he  purchased  the 
meat  from  an  infldel  who  is  not  a  scripturist, 
and  it  was  slain  by  one  who  was  neither  a 
scripturist  nor  a  Mussulman,"  it  is  in  that 
case  unlawful  for  the  master  to  eat  the  flesh 
so  purchased  ;  for  as  the  word  of  an  infidel 
is  credited  with  respect  to  the  legalit|r  of 
meat,  it  is  credited  with  respect  to  the  ille- 
gality, in  a  superior  degree. 

A  present  may  be  accepted  by  the  hands  of 
a  slave  or  an  infant, — ^Ip  a  slave,  either  majie 
or  female,  or  an  infant,  should  carry  some- 
thing to  a  i>er8on,  sasring,  "  such  an  one  has 
sent  this  to  you  as  a  present,"  in  that  case 
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the  person  may  justly  credit  the  information, 
as  it  ia  a  frequent  cuHtom  to  send  presents 
by  Bueli  messenfi^ers.  In  the  same  manner, 
if  cither  of  these  should  intimate  to  a  slave 
that  his  master  had  giyen  him  a  licence  to  | 
trade,  he  is  allowed,  accordingly,  to  accept  I 
of  it ;  because  it  is  perhaps  impossible  for 
them  to  bring  witnesses  to  attest  the  inten- 
tion of  the  master,  whence,  if  their  word 
were  not  credited,  it  would  occasion  an 
obstruction  to  business,  and  an  unnecessai^ 
restraint  amongst  mankind. — It  is  relatea, 
in  the  Jama  Sagheer,  that  where  a  slave  ffirl 
comes  to  a  person  and  says,  **  my  master  nas 
sent  me  as  a  present  to  you,"  it  is  lawful  for 
that  person  to  accept  of  her. 

The  tcord  of  a  reprobate  may  be  taken  in 
all  temporal  concerns y  but  not  in  spiritual 
matters, — In  all  temporal  concerns  the  word 
of  a  reprobate  ♦  may  be  taken ;  but  in 
matters  of  a  spiritual  nature  the  word  of  an 
upright  man  only  is  to  be  credited.  The 
reason  of  this  distinction  is,  that  affairs  of  a 
temporal  nature  are  of  frequent  occurrency 
amongst  every  sect  of  men ;  whence  if«  in  the 
transaction  of  them,  anything  more  than 
maturity  of  age  and  sanity  of  intellect  (such 
as  integrity,  &c.)  were  required,  it  would 
occasion  a  restriction  in  business ;  to  obviate 
which,  the  word  of  one  person,  in  such  case, 
is  creditable,  whether  that  person  be  virtuous 
or  dissolute,  a  Mussulman  or  an  infidel,  a 
man  or  a  woman.  Concerns  of  a  spiritual 
nature,  on  the  contrary,  are  not  of  such 
frequent  occurrencv;  hence  it  is  requisite 
that  in  relation  to  tnem  a  greater  caution  be 
used.  The  word,  therefore,  of  none  but  an 
upright  Mussulman  is  admissible  in  spiritual 
matters ;  because  an  unjust  man  lies  under 
a  suspicion  of  falsehood  ;  and  an  infidel,  as 
not  following  the  law  himself,  has  no  right 
of  enforcing  it  upon  others.  The  case  is 
different  with  respect  to  temporal  matters ; 
for  an  infidel  is  permitted  to  reside  in  a 
Mussulman  territory  purely  on  account  of 
his  temporal  business,  for  which  he  would  be 
incapacitated  if  his  word  in  temporal  matters 
were  to  be  rejected.  From  this  necessity, 
therefore,  credit  is  given  to  it. 

And  the  same  of  a  uerson  of  unhiotcn 
character. — A  person,  also,  whose  character 
is  unknown,  is  considered  in  the  same  light 
as  an  unjust  man  or  reprobate ;  and  nis 
word  relative  to  matters  of  faith  is  in- 
admissible. It  is,  however,  related  in  the 
Zahir  Rawayet,  that  suspicion  and  probable 
conjecture  are  the  grounds  on  which  it  is 
lawful  to  determine  in  this  point ; — in  other 
words,  practice  must  accora  with  the  con- 
jecture which  appears  most  probable  or  best 
supported.  There  is  also  another  tradition 
from  Haneefa,  that  the  word  of  a  person  of 


•  Arab.  Fasik,  in  opposition  to  Adil,  a  just 
or  upright  person.— The  distinction  between 
these  terms  has  been  fully  explained  else- 
where. 


unknown  charmoter   may   be    bdiered  in 
matters  of  a  spiritual  nature. 

The  word  of  an  upriahi  person,  whdker 
freeman  or  flare,  may  oe  taken  in  spintul 
matters, — The  word  of  a  freeman  or  slaw, 
whether  male  or  female,  is  fti^mittw^  i£ 
spiritual  concerns,  provided  the^r  be  up- 
right;* for,  in  consequence  of  integrity, 
veracity  preponderates  ;  and  this  is  a  canie 
of  belief.— It  is  to  be  observed,  that  vlat 
was  before  related,  of  licensing  a  skve  to 
trade,  sending  presents  and  mesiagea,  tad 
the  like,  are  of  the  class  of  temperal  mitten; 
as  is  also  the  investingr  of  another  with  t^ 
power  of  agency. — Information,  on  the  oca- 
trary,  concerning  the  impuritr  of  water  {k 
instance^  is  a  matter  of  a  spiritual  nstuie. 
In  this  instance,  therefore,  it  the  fanner  be 
an  upright  Mussulman,  the  penon  wbo 
receives  the  information  is  at  liberty,  in 
performing  his  purification,  to  subsatote 
sand  for  the  water,  in  the  manner  of  teynm- 
inim,t  and  must  not  x>^rform  it  with  the 
water.— If,  on  the  contrary,  the  infonncr  be 
a  profligate,  or  of  unknown  character,  it  ii 
incumbent  on  the  x>^rson  who  receives  the 
information  to  consider  the  matter  delibe- 
rately ;  when,  provided  be  conclude  the  ia- 
former  to  be  a  person  of  veracity,  he  miBt 
perform  teyummim  instead  of  ablution.— <^ 
this  case,  however,  he  should  use  the  pre- 
caution of  first  pouring  out  a  little  of  the 
water,  and  may  then  perform  teyummim; 
whereas,  if  the  informer  be  of  an  npri^ 
character,  as  there  is  in  that  case  no  snspicHn 
of  falsehood,  the  pouring  out  the  water  by 
way  of  precaution,  is  entirely  unneoesttrj.) 
—If,  on  the  contrary,  the  result  of  his  rtfl«- 
tion  be  that  the  information  was  false,  he 
must  perform  ablution,  but  not  teyummim 
with  the  water.  This  is  what  the  law  en- 
joins ;  but  in  this  case  also,  it  is  a  requisite 
precaution  that,  after  ablution,  he  perform 
teyummim,  as  the  judgment  he  has  formed 
m  this  case  is  entirely  from  conjecture.  It 
18  also  to  be  observed  that  legality  and 
illegality  are  considered  as  of  a  spiritual 
nature  where  they  affect  not  the  property  of 
any  person.  Where,  on  the  contrary,  the 
testimony  of  one  upright  person  tends  to 
injure  the  property  of  another,  it  is  not  in 
such  case  of  any  weight ; — as  where,  for 
instance,  an  upright  person  testifies  that  a 
certain  person  has  married  bis  own  foster- 
sister  ;  m  which  case  his  testimony  is  not 
creditable,  as  tending  to  hurt  the  piopertv 
of  the  husband,  inasmuch  as  be  womd  be 
deprived  of  the  effects  of  the  woman,  to 
which  the  marriage  had  entitled  him;— or 
where  a  person  informs  another,  who  hod 
purchased  a  slave  girl,  that  she  is  his  own 
foster-bister,  or  that  she  is  a  free  woman. 

It  is  laudable  to  acc^H  an  inritaiion  to  a 
marriage-feast,     notwithstanding  any  irrc- 


*  Arab.  Adil ;  in  opposition  to  Fasik. 
t  For  a  further  explanation  of  this,  see 
Vol.  I.  p.  106. 
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gularities  vohtch  may  he  practised  there, — If 
a  person  be  inyited  to  a  marriage- feast,  and, 
upon  going  there,  observe  the  company  to  be 
encra^ed  in  wanton  amusement,  or  in  singing, 
still  it  is  laudable  in  him  to  sit  down  and 
partake  of  the  entertainment ;  for  the  ac- 
ceptance of  such  inyitation  is  strictly  or- 
tliodox,  as  the  prophet  has  said,  ''whosoever 
Tefoses  aninvitation,  is  certainly  not  obedient 
to  me."-— He  is  not,  therefore,  to  leave  the 
entertainment  on  account  of  any  irregularities 
committed  by  others;  in  the  same  manner 
as,  at  the  ceremony  of  a  funeral  praver,  a 
pmon  is  not  to  absent  himself,  altnough 
people  hired  for  the  purpose  of  lamentation 
may  there  be  present.— If,  however,  he  have 
power  to  prohibit  these  irregularities,  it  is 
incnmbent  on  him  to  exert  it :  but  if  he 
possess  not  such  power,  he  must  then  re- 
main with  patience.  —  This  is  where  the 
person  invited  is  not  a  Mooktidda,*  or  holy 
man ;  for,  if  such  a  person  should  be  present 
and  have  it  not  in  his  power  to  restrain  these 
irregularities,  it  is  then  incumbent  on  him 
to  withdraw,  as  his  presence  in  such  a  place 
shows  a  relaxation  of  religion.  If,  also, 
irregularities  be  committed  during  the  time 
of  eating,  it  is  improper  that  any  nerson 
should  remain  there,  whether  he  be  a  Mook- 
tidda  or  not ;  Odd  having  prohibited  us,  in 
the  KoBAK,  from  sitting  in  company  with 
the  wicked.  All  this  proceeds  on  the  sup- 
position of  the  invited  person  being  actually 
present  at  the  marriage-feast,  before  he  is 
aware  of  those  irregularities. 

Unless  those  irregularities  he  known  hefore^ 
hand, — Foe  if  he  be  previously  aware  of 
such  irregularities  being  practised^  it  is  in- 
cnmbent on  him  to  stay  away,  whether  he 
be  a  Mooktidda  or  otherwise. 

Section  II, 
Of  Dress, 

Women  may  dress  in  silk ;  hut  men  must 
not, — ^A  DBESS  of  silk  is  not  lawful  for  men  ; 
"but  women  are  permitted  to  wear  it  \  for  it 
is  related  by  several  of  the  companions  of 
the  prophet,  of  whom  was  Alee  in  particular, 
that  one  day  the  prophet  appeared  with  a 
piece  of  silk  in  one  hand,  and  of  gold  in  the 
other,  and  said,  "  Both  these  are  prohibited 
to  the  MEW  of  my  tribe,  but  are  lawful  to  the 
woireN." 

Farther  than  what  is  merely  ornamental, 
— A  SMALL  quantity  of  silk,  such  as  three 
or  four  fingers  breadth,  used  as  a  fringe  or 
border  to  a  garment,  or  applied  to  any  such 
purpose,  is  allowable ;  because  it  is  related 
fliat  the  prophet  prohibited  the  weariDg  of 
silk,  excepting  a  shred  of  the  breadth  of 


•  Literally,  an  exemplary  person,  as  being 
eminent  for  sanctity  of  character, — ^whence 
the  term  is  applied  to  priests,  or  other  per- 
sons who  exercise  a  holy  office. — The  Persians 
term  such  a  person  a  Peishwa,  or  one  who 
leads  the  way. 


three  or  four  fingers  in  a  garment;  and  it 
is  moreover  related,  that  the  prophet  wore 
a  robe  with  an  edging  of  silk  to  it. 

A  pillow  of  silk  is  0//^ou7a6^.— -Accobdo'g 
to  Haneefa,  it  is  allowable  to  make  a  piUow 
of  silk,  and  to  sleep  upon  it.  The  two  dis- 
ciples, on  the  contrary,  hold  tiiis  to  be  abom- 
inable; and  the  same  difference  of  opinion 
obtains  concerning  making  curtains  of  silk, 
and  hanging  them  upon  doors.  The  arguments 
of  the  two  disciples  on  this  point  are  twofold. 
First,  the  use  of  silk  in  general  is  proscribed 
by  the  prophet.  Secondly,  the  making  pil- 
lows and  curtains  of  silk  is  a  custom  of  the 
proud ;  and  the  imitation  of  such  is  forbidden. 
— The  argument  of  Haneefa,  on  the  other 
hand,  is  tnat  the  prophet  sat  upon  a  pillow 
of  silk ;  and  that  there  was  one  laid  upon 
the  sofa  of  Abdoola  Ibn  Abbas. 

And  a  dress  of  silk  to  warriors, — It  is 
allowed  to  warriors,  in  the  opinion  of  the 
two  disciples,  to  wear  a  dress  of  silk  or  satin 
in  the  time  of  war ;  because  there  is  a  tra- 
dition, recorded  by  Shaaby,  that  the  prophet 
permitted  the  wear  of  silk  during  tne  time 
of  battle.  Moreover,  it  is  in  a  manner  neces- 
sary, as  being  best  adapted  to  counteract  the 
hard  pressure  of  armour,  and  tending  to 
excite  horror  in  the  eyes  of  the  enemy. 
Haneefa,  on  the  contrary,  holds  this  to  be 
abominaDle,  because  the  traditions  which 
point  out  its  illegality  are  absolute,  without 
distinguishing  between  any  particular  period 
or  juncture,  such  as  war,  or  the  like ;  and 
the  necessity  may  be  answered  in  a  ^ess  of 
Makhloot, — that  is,  having  the  woof  of  silk, 
and  the  warp  of  anything  else.  Besides, 
silk,  and  every  other  thing  that  is  proscribed, 
becomes  allowable  in  no  case  but  that  of 
necessity ; — and  with  respect  to  the  tradition 
recordea  by  Shaaby,  it  alludes  to  a  dress  of 
Makhloot. 

Or  of  mixed  cloth, — A  OAnMEirr  of  cloth, 
the  woof  of  which  consists  of  silk,  and  the 
warp  of  anything  else,  such  as  wool  or  cot- 
ton, is  allowable  to  wear  during  war,  because 
of  its  being  necessary :  but  it  is  abominated 
at  any  other  juncture,  because  then  there  is 
no  necessity  for  it.  The  same  rule  also 
obtains  with  respect  to  cloth  of  which  the 
warp  is  silk  and  the  woof  wool  or  cotton ; 
and  for  the  same  reason. 

Section  III, 

Of  Ornaments, 

Men  are  not  to  wear  ornaments  of  gold 
or  silver,  except  on  signet -rings ,  girdles,  and 
swords, — Men  are  prohibited  from  the  use  of 
ornaments  of  gold,  such  as  rings,  and  the 
like,  because  of  a  saying  of  the  prophet  to 
that  effect.  Ornaments  of  silver  are  like- 
wise unlawful;  because  silver  is,  in  effect, 
the  same  as  gold.  An  exception,  however, 
is  made  with  respect  to  signet-rings,  girdles, 
or  swords ;  the  use  of  silver  in  ornamenting 
those  being  approved.— In  the  Jama  Sagheer, 
it  is  related  that  silver  rings  only  should  be 
used ;  whence  it  may  be  inferred  that  rings 
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of  tAono,  iruD,  or  bnuut,  arc  furbidden.  It  U  i  qnently  pr«oti««d,  ia  abominable-  Minr 
alto  related,  that  the  vrophet.  on  teeinjt  t  however,  hold  that  it  u  kUowable,  if  doai 
ring  of  brasa  upon  the  flnsrer  of  a  man,  said,  '  from  motiveaof  necesaity.  Thiaiaappnmd: 
"I  perceive  the  Bincll  of  nn  image;"  and  for  the  praotice  i*  Bboiiiiiu.blo  omy  when 
again,  that  having-  seen,  upon  the  finger  ot  done  OBteatationaly,  in  the  aame  manner  u 
another  person,  a  ring  of  iron,  he  opoke  to  the  mode  of  aittiiiK  with  the  kneea  on  a  Uh 
him  thus,  "I  see  upon  your  finger  the  orna-  with  the  chin,  and  the  handa  folded  nmul 
ment  of  the  people  of  hell.  ' — What  is  hert   the  legs." 

■aid  respects  the  circular  hoop,  and  not  the       It  is  allowable  to  bind  the  fing«r  with  s 
setting  or  beazel  of  the  ring.     Hence  it  U   string,  or  a  ring,   with   a  view  to  aid  tit 
lawful  that  the  setting  be  of  stone.     It  it.   memory  coneermng  some  buineBS  reUtive 
proper,  howiver,  that  men,  in  wearing  rings,    to  anotner  person, 
turn  the  setting  or  beazel  towards  the  palm 

of  the  hand,  and  women  otherwise,  because,  Section  IV. 

with  respect  to  them,  rings  are  considered  as        ne  ,1,  <-■„„„„„.    *  ,1      o  .   , 

omaments.-Soverei™a  and  judges,  more-        %",'  .<;'"".'"'^  "/  ?*«  Sex».  W  of 
mfy  OS  having  ocolsion  to  ''"*"^  "'  *^  touching  any  Permm. 

Mttt  miut  nol' 00k  at  strange  Komtit,ti- 
pi  III  the  face,  hand,   or  /oot.—l-'  ••  -^ 
permitted  men  to  look   at   strange 


wear  Hcga,  only  as  having . 

seal  with  them  ;  but  with  respect  to  other 
people,  it  ia  moat  odvisablo  that  they  never 
does  not  operatt 


wiUi  them.  eicent  in  the  face,  and  pulm  of  the  h»iidj. 

The  letling  uf  u  ring  may  be  of  guld.—It  which  19  allowable,  becanae  women  bwn; 
a  piece  of  gold  be  inserted  in  the  setting  of ;  frequentl}[  concerned  in  bnBineaa  with  mm. 
a  riop,  it  is  allowable  ;  for,  in  that  case,  the  l'^""  **  giving,  taking,  &c.,  it  would  then- 
gold  IB  only  n  dependant  on  the  ring,  in  the  I  ^J™  subject  them  to  great  inconrenieDa  if 
same  manner  as  a  shred  of  silk  upon  a  gar-  these  parts  were  Teiled,  wlienoe  there  is  i 
ment.  necessity  for  leaving  them  bare. — It  ii  re- 

Gold  i$  not  to  be  used  in  any  caaea  of  necet-  ported,  from  Eaneefa,  that  it  lis  "aUowilii 
tity,  inhere  liher  tciti  atuwer  equally  well.~  *5  '™>k  at  the  feet  of  a  woman,  became  of 
Iris  forliidden,  in  the  opinion  of  Eaneefa,  ,  there  being  sometimes  occasion  for  it.  Frm 
tobindlheteeth'withathreadof  gold.  Mo  ^"°°  Yoosaf  there  is  a  tradition  that  dii 
hamniL-d,  on  the  other  hand,  maintains  that  *eemg  of  the  shoulder  ia  likewise  allowed; 
this  praotice  is  unobjectionable.  Of  Aboo  !  beoause  that,  from  the  infiuenoe  of  cuitoi, 
Toosaf  there  are  two  opinions  recorded;  one  't  "  ">*  exposed.  If,  however,  a  man  bt 
corresponding  with  the  opinion  of  Haneefa,  °o*  secure  from  the  impolae  of  Init,  it  ii 
and  the  other  with  that  of  Mohammed.  The  not  allowable  to  look  even  at  the  fsoe  •*  t 
two  difciples,  in  support  of  their  opinion,  woman,  except  in  cases  of  absolute  new- 
quote  the  case  of  Anija  the  son  of  Assad,    "ty. 

who,  having  lost  his  nose  by  a  wound  he  -^  """■  ('/{'"unj)  must  not  touch  a  itrMf 
received  at  the  battle  of  Goolab,  made  n  '  ^oman.—lj  is  not  lawful  for  a  man  to  toLU 
false  one  of  silver,  which  occasioning  a  very  y'"  "^^^  °'  i"  strange  woman  not  withstand- 
offensive  smell,  the  prophet  commanded  him  '°K  he  have  a  control  over  his  lost;  becaiw 
to  make  another  of  gold.  The  argument  ol  ""^  prophet  has  snid,  "  whosoever  toucbrtl 
Haneefa  is,  that  gold  is  in  ita  nature  unlaw-  »  strnnpe  woman,  shall  be  scorched  in  tht 
fnl,  whence  the  use  of  it  is  allowable  only  ■  hand  with  hot  cinders  on  the  day  of  jud|- 
in  a  case  of  necessity ;  and  as  the  necessity  I  nje?*-  "^"'J'  however,  proceeds  on  a  wf- 
may  in  general  be  equally  well  answered  by  position  of  the  woman  being  yoong;  for  li 
Bubstitutinp  silver,  gold  therefore  remains  'be  be  old,  insomuch  as  to  be  inseasihk  to 
subject  to  its  original  state  [of  prohibition] :  '"'t,  in  that  case  it  is  lawful  to  touch  her  »1 
this  necessity,  however,  could  not  be  an-  '  the  time  of  salutation.  The  case  is  similii 
Bwered,  in  the  case  of  Arifja,  but  by  a  sub-  where  the  man,  being  old,  is  insensible  to 
stitution  of  gold,  because  of  the  silver  passion  himseli,  and  not  suoh  as  to  eadte  il 
occasioning  a  nauseous  smell.  in  the  woman  ha  touches. 

Infanlt  mutt  not  be  tumptmutly  appa-  -^  female  infant  may  b«  touched  or  bxihi 
relied.— It  is  abominable  in  any  person  to  ^.■~^''^  "  lawful  to  touch  or  look  at  a  yonnr 
clothe  his  infant  child  in  a  dreu  of  silk,  g;"  insensible  oi  the  carnal  appetite ;  ai  ia 
with  ornaments  of  gold ;  for,  since  that  dress  *P^'-  ™"0  there  is  no  apprehenaion  of  lediK- 
is  proved  to  be  prohibited  to  men,  they  ore  ^°°- 
consequently  forbidden  to  drees  others  in  it ;        -«««»  to  be  obserred  by  a  magiHratt  rii 

in  the  same  manner  oa  it  ia  unlawful  to  give  *■'"■"■'  '"  •"""•"  "^^ -'—  '    ■  -    ■  -  '  ■ 

wine  to  drink,  beoause  of  the  illegality  of 
drinking  it. 

Vain  tiiperftuiliet  are  not  alloaahle. — The 
Qustom  of  keeping  handkerchiefs,  as  is  fre- 


respect  to  women,  when  acting  in  Au  judieitl 
eapacily  ;--or  hy  a  witntu.—h.  KaaKE  bst    i 
look  in  the  face  of  a  strange  woman,  whtn    ' 
he  passes  a  decree  upon  her,  notwitbstandiij 


.  ™ .  .,,  .  ...  Meaning,  that  when  a  person  sits  in  b 

-nils  possibly  means  where  a  suppoait-  manner  so  described,  from  ostentation,  it  is 
tions  tooth  u  placed  in  the  head  to  supply  the  abommable,  but  that  it  is  allomhlpwbi 
loss  of  one.  1  done  with  a  view  to  obtain  rest 
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there  be  an  apprehension  of  lust;  because 
he  is  under  a  necessity  of  so  doing,  for  the 
purpose  of  expediting  his  decrees,  in  order 
that  the  rights  of  mankind  may  sustain  no 
injury. — Witnesses,  also,  are  under  the  same 
necessity,  in  order  to  their  givins:  evidence ; 
and  hence  it  is  lawful  for  them  likewise  to 
look  in  the  face  of  a  strange  woman,  where 
they  are  desirous  of  giving  evidence  concern- 
ing her.— With  respect,  however,  to  looking 
merely  in  order  to  Dear  testimony,  it  is  cer- 
tain that  this  is  not  allowable  where  there  is 
any  apprehension  of  lust,  since  others  mi^ht 
be  found  free  from  such  influence;  which 
argument  does  not  apply  at  the  time  of  actu- 
ally giving  evidence. 

A  woman  may  he  looked  at  xoith  a  view  to 
wnarriage. — A  man  may  without  blame  look 
cm  a  woman  whom  he  has  an  inclination  to 
marry,  notwithstanding  he  knows  that  it 
"will  inflame  his  passion. 

Rules  to  he  ohserved  hy  a  physician  in 
jpreserihing  for  women,— A  physician,  in 
administering  to  a  strange  woman,  is  per- 
mitted to  look  at  the  part  affected.  It  is, 
liowever,  most  advisable  that  he  instruct 
another  woman  how  to  apply  the  remedy,  as 
the  circumstance  of  an  individual  of  one 
aex  looking  at  another  of  the  same  is  of  less 
consequence.  If  he  should  not  be  able  to 
procure  a  fit  woman  to  instruct,  it  is  in  that 
case  incumbent  on  him  to  cover  all  the  mem- 
Yien  of  the  woman,  leaving  exposed  only  the 
particular  part  affected,  when  he  may  look 
towards  it ;  refraining  from  it  however  as 
much  as  is  possible,  since  anything  the 
sufferance  of  which  is  prompted  by  neces- 
sity, ought  to  be  exercised  with  as  much  re- 
Btnotion  as  the  circumstances  of  the  case 
will  admit.— In  the  same  manner  also,  it  is 
lawful  for  a  man,  in  administering  a  glyster 
to  a  man,  to  look  at  the  proper  part. 

A  man  may  view  or  touch  any  part  of 
another  man^  except  his  nakedness, — One 
man  may,  without  blame,  look  at  any  part 
of  another,  except  from  beneath  the  navel 
ni>  to  the  knee:  because  the  i^ronhet  has 
said,  "  the  nakedness  of  a  man  is  from  the 
navel  to  the  knee;"  and  as,  in  another  tradi- 
tion, it  is  said,  **  from  beneath  the  navel,"  it 
mav  thence  be  inferred  that  the  navel  is  not 
included,  but  that  the  knee  is  so.  ~ Still, 
however,  in  this  a  gradation  is  observed ; 
for  the  exposure  of  the  knee  is  of  less  con- 
eeqnence  tnan  that  of  the  thigh,  as  on  the 
other  hand  the  exjMsure  of  the  thigh  is  not 
so  bad  as  that  of  the  positive  nakedness,  or 
genitals ;  wherefore  a  person  is  to  be  re- 
proved mildly  when  ho  leaves  his  knee 
bare;  to  be  treated  more  harshly  when  he 
covers  not  his  thigh;  and,  in  the  case  of 
exposing  his  genitals,  must  be  compelled  by 
punishment  to  cover  them. 

EvEBT  part  of  a  man,  which  it  is  proper 
for  another  to  look  at,  may  likewise,  without 
blame,  be  toudied  by  him ;  for  the  sight  and 
the  touch  of  those  parts  of  a  man  which  are 
not  nakedness  are  considered  in  the  same 
light. 


A  woman  also,  fnay  look  at  any  part  of  a 
man  except  his  nakedness  (provided  she  he 
free  from  /u«0.— Women  may  lawfully  look 
at  a  man,  except  in  the  space  from  the  navel 
to  the  knee:  provided,  however,  they  be 
secure  from  lust;  for  men  and  women  are 
considered  as  alike,  in  looking  at  parts  not 
private,  the  same  in  looking  at  a  dress  or 
a  quadruped.  (In  the  Mabsoot,  under  the 
head  of  Hermaphrodites,  it  is  related  that  a 
woman  looking  at  a  strange  man  resembles  a 
man  looking  at  his  female  relation,  in  which 
case  it  is  unlawful  that  he  look  at  her  back 
or  belly,*  lest  he  thereby  excite  lust.) — If, 
however,  a  woman  be  inflamed  with  lust, 
or  harbour  a  strong  suspicion  that  looking  at 
a  man  would  create  it,  or  be  in  any  degree 
doubtful  about  it,  in  either  of  these  cases  it 
is  most  becoming  that  she  shut  her  eyes,  and 
avoid  looking  at  a  strange  man ;  and  if  a 
man  also  be  thus  circumstanced,  it  is  incum- 
bent on  him  to  close  his  eyes,  nor  must  he 
look  at  a  strange  woman ;  because  lust  having 
great  power  over  women,  is  considered  as 
always  operatinff  upon  them;  and  when 
men  are  also  subject  to  a  passion  of  that 
nature,  it  exists  then  on  the  part  of  both ; 
and  this  is  a  weighty  reason  for  rendering 
their  looking  at  each  other  illegal.  It  is 
otherwise  where  the  woman  is  influenced 
and  not  the  man,  for  then  there  is  not  an 
equally  cogent  reason  to  render  it  imlawful, 
one  party  only  being  in  that  case  inflamed 
with  lust. 

Or  at  any  such  part  of  another  woman, — 
A  WOMAN  IS  permitted  to  look  at  any  part 
of  another  except  from  under  the  navel  to 
the  knee.  This  is  according  to  one  tradition 
of  Haneefa ;  but  according  to  another  tradi- 
tion, the  looking  of  one  woman  at  another 
of  her  sex,  is  the  same  as  that  of  a  man  at 
his  female  relation;  that  is,  they  are  not 
permitted  to  look  at  the  back  or  belly. 
The  first  tradition  is,  however,  the  most 
authentic. 

A  man  may  view  his  wife  or  his  slave  in 
any  part, — It  is  lawful  for  a  man  to  look  at 
his  slave  girl  in  any  part,  provided  she  be 
not  related  to  him  witnin  the  prohibited  de- 
^es ;  and  also  at  his  wife  in  any  part,  even 
in  the  pudenda,  if  he  please ;  oecause  the 
prophet  has  said,  "  shut  your  eyes  from  all 
excepting  your  wives  and  female  slaves." 
Nevertheless,  it  is  most  becoming  that  a  hus- 
band and  wife  should  neither  of  them  look 
at  the  genital  parts  of  the  other,  as  the  pro- 
phet has  said,  '*  when  ye  copulate  with  wo- 
men of  your  own  tribe,  you  must  conceal  as 
much  as  possible ;  and  be  not  then  naked, 
as  that  savours  too  much  of  the  custom  of 


>» 


asses. 

A  man  may  look  at  the  person  of  his  kins- 
woman,— It  is  lawful  for  a  man  to  look  at 
his  female  relation  either  in  the  face,  head, 
breast,  shoulder,  or  legs ;  for  as  it  is  usual 


*  The  reason  of  this  is  explained  here, 
aftjr. 
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witli  rtlalimis  t<i  \i<«ii  one  another  without 
any  pri-vious  intimation,  and  unattended 
with  any  nlinui',  and  as  women,  in  their 
lumst*,  pi'ntniUy  wiar  a  dress  adapted  to 
biTviii'.  if.  thi-nt'orr,  the  Mjrht  of  these  parbt 
wi-n*  iMilpiiblf,  it  would  impose  too  great  re- 
straint upon  thini.  It  is  aitftrent  with  re- 
8pi'<-t  ti»  othtT  i»art>* ;  and  honoe  proc(.*ed8  the 
illrirality  of  lo«»kinp  at  the  hat-k  or  belly.  (It 
is  i>nii>«T  t«)  ohstrw  that  by  the  term  rela- 
tiim  [Sliihrini],  uh  lure  usetf.  is  to  be  undor- 
8t<Mi(l  any  p«TSi»n  In'tween  whom  and  the  be- 
hi»l<l«'r  marriajfe  is  utterly  and  perpetually 
illrfral,  in  eouM'tpienee  of  affinity  by  either 
bi«"»l  or  marria:,'!'.) 

Mill**  antlfvmttft'  rvlations  mnt/  touch  each 
itfhtr  (ifthtrv hf  no ni*prvhvH»iun  o^f  jHt9sion.^ 
— KvKKV  part  in  a  relation  which  it  is  lawful 
to  [look  at  may  likewise  bo  tuuched  :  unless, 
h'lWcVer,  thi-n;  be  a  dread  of  its  inliaming*  the 
passion  of  eithir,  in  which  case  neither  the 
hiirbt  nor  the  touch  is  approved. 

Or  sit  in  prirat*\  or  trawl  together, — 
Ti[i:itK  is  no  impropriety  in  a  man  sitting  in 
private  with  his  female  relation,  or  travelling 
with  her  ;  bocauso  the  prophet  has  said,  "  No 
woman  hhall  travel  more  than  thrco  days 
and  three  nights,  unless  accompanied  by  her 
husband,  or  her  relation ;  and  if,  in  this  case, 
the  woman  should  have  occasion  to  mount 
iipi^>n,  or  ilrscend  from,  a  horse,  the  man  mav 
then,  in  assist  in  u'  her,  without  blame,  touch 
her  back  or  belly,  if  covered,  and  provided  ho 
be  sure  of  his  passion,  but  otherwise  he  must 
beware  of  touching  lier." 

A  man  mat/  look-  at  the  female  slave  of  ano- 
ther,  in  the  same  manner  a*  at  his  kinswoman, 
— KvKKY  part  which  it  is  lawful  for  a  man  to 
louk  at  in  nis  female  relation,  may  likewise  be 
viewed  by  him  in  the  female  slave  of  another, 
whether  she  be  an  absolute  slave,  a  Modab- 
bira,  a  Mokatiba,  or  an  Am-Walid  ;  for  as  a 
slave  is  necessitated  to  wear  clothes  adapted 
to  servile  omphjyments,  that  she  may  dis- 
charjre  the  business  of  her  naaster,  and  attend 
upon  his  guests,  her  condition  without  the 
house  is  therefore  the  same,  in  relation  to  a 
stranger,  as  that  of  a  free  woman  \iithout 
the  house,  in  regard  to  her  kinsman. — With 
respect  to  privacy,  or  travelling  with  the  fe- 
malt>  slave  of  another,  many  have  said  that  it 
is  allowed,  in  the  same  manner  as  in  the  case 
of  a  female  relation.— Some,  however,  declare 
it  improper,  as  not  being  jiistitied  by  neces- 
sity. Mohammed,  in  the  Mabsoot,  has  said, 
that  the  assisting  of  a  female  to  ascend  or 
descend  from  a  horse  is  approved,  provided 
it  bo  in  a  case  of  necessity. 

Anil  may  also  touch  her  with  a  view  to 
purchaxe.-^lT  is  permitted  to  a  man  to  touch 
a  female  slave  when  he  has  an  inclination  to 
buy  her,  notwithstanding  ho  may  be  appre- 
hensive of  lust.  It  is  so  related  in  the 
abridgment  of  Kadooree;  and  Mohammed, 
in  the  Jama  Sagheor,  has  given  a  similar 
abBoluto  opinion  in  this  case,  without  making 
any  exceptions  as  to  the  circumstance  of  lu&t. 
The  two  disciples,  on  the  other  hand,  main- 
tidn  that  although,  on  account  of  necessity, 
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'  it  be  proper  for  a  peraon  to  look  it  a  sbn 

j  girl  when  he  is  about  to  pnrchaM  her,  n-::- 

I  withBtanding  it  may  be  the  means  cf  ic- 

j  flaming  his  passion,  still  it  is  improper  to 

'  touch  ncr  when  under  the  impulse  of  pa- 

sion,  or  where  there  is  a  probability  ct  i'i 

being  excited.      In    case  of   an  exempti-s 

from  passion,  however,  they  huld  it  :ikv- 

able  either  to  touch  or  look  at  her. 

Ah  adult  female  slare  must  bt  put  «»!  « 
decent  habit, '^Wu.ES  a  female  slave  aniTrs 
at  maturity,  it  is  improper  to  leave  ha  it 
drawers  only :  on  the  contrary,  it  is  re^^iii- 
site  that  sho  have  two  clothes,  in  order  thic 
her  back  and  belly  may  be  covered,  as  thest, 
with  regard  to  her,  may  be  oonsidered  as 

Srivy  parts.  It  is  moreover  reported,  m 
Lohammed,  that  when  a  female  slave  Ksdtf 
the  age  of  puberty,  she  must  not  be  expw^ 
in  drawers  only,  as  that  may  occasion  lost 
An  eunuch  or  hermaphrodite  is  tke  terns 
as  a  man  with  respect  to  those  rultt.—k 
KnASEE,  or  simi>le  eunuch,  is  consideivdu 
the  same  light  with  a  man,  whence  anythiiLr 

Erohibited  to  a  man  is  so  likewise  to  him,  fif 
e  possesses  virility,  and  is  not  disabled  frva 
copulation;  and  the  same,  also,  of  a  Mijboob. 
or  complete  eunuch ;  for  he  is  likewise  cspxW 
of  friction,  and  has  the  DO  wer  of  passing  semes ; 
and  so  likewise  of  an  hermaphrodite,  s&  he  u 
merely  a  defective  man. 

A  male  slare  must  not  view  his  mittrttt 
but  in  the  face,  or  hands, — It  is  not  Uirfal 
for  a  male  slave  to  view  his  mistress,  cxeep: 
in  the  face,  or  palm  of  the  hands,  in  th< 
same  manner  as  a  stranger's.  Malik  miii- 
tains  that  a  slave  is  in  the  predicament  of  i 
kinsman  within  the  prohibited  degrees  \iiid 
such  also  is  the  opinion  of  Shafci)  ;  beciizs^- 
his  mistress  is  subject  to  his  enteiinjr  htr 
apartment  frequently  without  intimaticii- 
The  arguments  of  our  doctors  are,  that  thr 
slavo  is  a  man  neither  related  to  her  u : 
kinsman  nor  husband ;  that  ho  is  liable  tc 
be  influenced  by  a  passion  towards  her,  a» 
marriage  may  eventually  be  lawful  between 
them  (that  is,  in  case  of  his  emancipation) ; 
and  that  there  is  no  necessity  for  nis  ap- 
proaching her  without  leave,  as  the  busineH 
of  a  slave  properly  lies  without  the  house. 

A  man  matf  gratify  his  passion  with  hit 
female  slave  in  whatever  way  he  pleavs.'- 
It  is  lawful  for  a  man  to  perform  the  act  of 
Azil*  with  his  female  slave  without  her  eon- 
sent,  whereas  he  cannot  lawfully  do  so  by  hit 
wife,  unless  with  her  permission. — The'rea- 
son  of  this  is  that  the  prophet  has  forbidden 
the  act  of  Azil  with  a  free  woman  without 
her  consent,  but  has  permitted  it  to  a  master, 
in  the  case  of  his  female  slave.  Besides, 
carnal  connexion  is  the  right  of  a  free  womu. 
for  the  ^tifving  of  her  passion,  and  th«. 
propagation  of  children  (whence  it  is  that 
a  wife  is  at  liberty  to  reject  a  husband  who 
is  an  eunuch  or  impotent),  whex«as  a  slave 


•  For  a  definition  of  Azil,   sec  Vol.  I., 
p.  60. 
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B  no  8Dch  ri^ht. — A  maa^  Hierefon, 

.  J  not  at  liberty  to  injure  the  neht  of  hie 
:  wife,  whereas  a  master  is  absolute  with 
ZMpect  to  his  slave. — If,  also,  a  man  should 
BURT  the  female  slave  of  anotbeT,  he  must 
not  perform  the  act  of  Azil  with  her  without 
tlu  consent  of  her  master. 

Seelhn  V. 


A  nutii  vniit  not  hate  connexion  with  his 
purehated  female  ilace  until  one  term  of  hev 
eourttt  hate  elapted. — A  XAJt,  when  hejiur- 
eluaes  a  female  slave,  is  not  permitted  eIthe^ 
to  enjoy  her.  or  to  touch,  or  kiss  her,  or  look 
Kt  her  pudenda,  inlust,  until  after  her  tstibra,  i 
or  ponficBtion  from  her  next  ensuing  courses ;  i 
for  when  the  captives  taken  in  the  battle  ot' 
AntAis  were  brought  tbcaoe,  the  prophet 
<wdBined  that  no  man  should  have  carnal 
OOtmezion  with  pregnant  women  until  aftei- 
their  delivery,  or  with  others  until  after 
Oioe  menstruation  ;  which  evinces  that  the 
Abstinence  so  enjoined  is  incumbent 
proprietor ;  and  further,  that  the  occur 
of  right  of  property  ana  of  posseasion  is  the 
ooOMlon  of  its  beinfr  incumbent.  The  end 
proposed  in  this  regulation  is,  that  it  ma; 
be  asoertoined  whether  oonoeption  has  not 
■Iready  taken  plaoe  in  the  womb,  in  ordei 
tliat  the  issue  may  not  be  doubtful. 

Sul  thit  rule  operate*  only  on  the  pur- 
ehater,  not  on  the  teller. — Abstikeuce  until 
mtter  purification  is  incumbent  on  the  buyer, 
but  not  on  the  seller ;  for  the  true  reason  of 
its  necessity  is  the  desire  of  copulation  ;  and 
■■  the  buyer  is  presumed  to  pobseaa  this  de- 
■iie,  and  not  the  seller,  tho  obscrianco  of  it 
U  therefore  enjoined  him,  and  not  the  other. 
If,  moreover,  desire  be  an  internal  operation 
of  the  mind,  the  obligation  of  the  law,  in 
this  particular,  rests  upon  the  argument  of 
■soil  desire.  Now  the  mere  power  of  oom- 
mittin^  the  carnal  act  is  an  argument  of 
the  desire  for  such  act ;  and  as  this  power  is 
established  only  by  property  and  possession, 
it  fi^ws  tlwt  property  and  possession  are 
the  occasions  of  this  obligation  of  abstinence. 
.—This  kw,  therefore,  extends  to  a  right  of 
property,  in  all  its  different  modes  of  being 
acquired,   such  as   by  purchase,   donation. 


legacy,  inheritanoe,  cavenants,  &c.,  wbenoo 
it  is  that  this  abatinence  is  enjoined  upon 
a  person,  who  buys  a  female  slave,  either 
from  nu  infant,  or  n.  \rom&a,  or  from  a  slave 
licensed  to  trade,'  or  from  a  person  who  is 
by  low  prohibited  I'rnra  having  any  carnal 
connexion  with  lifv.  In  the  same  manner, 
also,  this  abstintDCi    is  incumbent  where  a 

Eerson  buys  a  femnlr  flare  who  is  a  virgin ; 
)r  the  law  prooecils  iccording  to  the  proof 


*  Aphraseology  mns  thronjthout  this  sec- 
tion which  renders  tho  translation  of  it  into 
English  pardcolarly  difflctdt,  as  the  precise 
meanin?  of  the  term  Istibra  cannot  he  ex< 
pT«ued  ny  any  single  word  in  our  language. 
—The  best  Arabic  leiioons  define  Istibra  to 
dsnify  "  the  purification  of  the  womb." — 
!]^e  term,  however,  must  here  be  received 
in  It  more  involved  sense ;  for  Istibra  doe* 
sotj  in  faot,  nwan  simply  purification,  bnt  a 
denre  of,  or  (aa  rendered  in  the  text)  «  wait> 
ing  for  pnritleation ;  for  which  roMon  the 
truubtoi  renden  it  parifioatLon,  or  abiti- 
nence,  aa  beit  sniti  the  oontezt. 


i  these  relate  to  what  ii 

known. 

In  the  purchase  of  a  menilruou$  female 
ilate,  the  purchaser  inuit  watt  fur  another 
complete  term.  —  If  a  person  purchase  a 
female  slave  during  her  menstruation,  no 
regrird  is  paid  to  this  mensti-nation  with 
respect  to  dotermining  the  abstinence.t  In 
the  same  manner,  also,  no  regard  is  paid  t« 
n  menstruation  which  occurs  between  the 
time  of  taking  possession  and  the  time  of 
the  right  of  property  being  established,  by 
purchase,  or  tlio  like ; — and  so  likewise,  re- 
gard is  Dbt  paid  to  the  delivery  of  a  female 
iilave  between  tin,-  establishment  of  a  right 
of  property  iu  her,  and  the  act  of  taking 
posaesaion  (i:ontriirv,  however,  to  the  opinion 
ot  Aboo  Voosaf).  'rtmreasonof  thisis.  that 
the  occurreuce  of  right  of  property  and  pot- 
session  b  the  cause  of  purmcation  being  re- 
quired :  and  the  obligation  of  observing  the 
purittcation  is  an  effect  of  property  and  poe- 
sessiun  ;  and  the  tlfett  cannot  take  place  be- 
fore the  occurrence  el'  the  cause.  The  same 
rule  holds  nith  reg.ird  to  such  menstruous 
purgiilions  ns  muy  li.ifpen  previous  to  the 
procuring  of  Eanctiuu.  m  the  case  of  an  un- 
authorized sale  of  a  lamole  slave,  notwith* 
standing  the  purcboi-ir  maybe  seised  of  her; 
—and  so  likewise,  wie.re  the  courses  happen 
after  the  setsin  in  tbu  case  of  an  illegal  oon- 
troot  of  sale,  and  before  the  slave  is  pur- 
chased by  a  valid  contract ;  for  in  none  of 
all  these  cases  do  the  present  courses  deter- 
mine the  abstinecci^ 

A  perion  purchasing  hit  partner't  thare  in 
a  female  slate  must  wail  until  hernext  puri- 
jlcaiwn.— ABSTii-EXCk:  is  requisite  in  the 
cose  of  a  partneri-hip  female  slave,  where 
one  of  two  partncrn  purchases  the  other's 
share ;  fur  hero  the  cause  is  complete,  and 
upon  the  completion  of  the  cause  the  effect 
takes  plac 


The  slave  licensed  to  trade  is^  in  this 
. ..  ',  supposed  to  have  been  prohibited  £n>m 
cohibltitit;  u'ith  the  slave,  as  the  goods  ho 
sells  or  purchases  are  presumed  to  be  the 
property  of  auothor.  namely,  his  mister. 

t  Arab.  Fee  bubal  Istibra ;  (literally)  "  in 
point  of  purification.'' — meujijig  that  pnri- 
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she,  after  his  taking  possession  of  her,  have 
her  courses,  and  then  hecome  a  Muslima, — 
or,  if  a  pirson  purchase  a  female  slave,  and 
make  \ivT  a  Mokatiha,  and  she,  after  his 
takinflr  possession  of  her,  havinfr  voided  her 
courses,  prove  unable  to  discharge  her  ran- 
Bomi— such  courses  are  sufficient  to  establish 
the  requisite  puritication,  in  either  of  these 
cases,  as  haWng  happened  after  the  occur- 
rence of  the  cause  fur  waiting,  namely,  right 
of  pri.'perty  and  possession. 

Lv  cases  where  a  female  slave,  having 
eloped,  returns  to  her  master, — or,  having 
been  tiken  away,  or  hired  out,  is  restored, — 
or,  having  been  pawnc^d,  is  redeemed, — 
abstinence  is  not  requisite,  for  the  cause  of 
it  (namely,  the  acquisition  of  property  and 
possf'ssion)  does  not  exist  in  either  instance. 
Illtere  the  carnal  act  t»  unlawful^  all 
incctitives  to  it  are  prohibited. — In  every 
case  where  abstinence  is  enjoined,  and  car- 
nal connexion  prohibited,  all  sorts  of  allure- 
ments and  dalliance,  such  as  kissing  and 
hugging,  are  likewise  prohibited,  as  these 
lead  to  the  commission  of  unlawful  acts. 
Add  to  this,  the  possibility  of  their  being 
committed  on  the  property  of  another,  as 
may  happen  if  the  slave  prove  with  child 
and  the  seller  lav  claim  to  her.  (It  is 
reported  from  Mohammed  that  dalliance 
^■ith  a  captive  slave  girl  is  lawful.) 

Pregnant  tcomen  are  purified  by  delivery, 
and  immature  females  oy  the  lapse  of  one 
month. — The  puritication  of  a  pregnant  fe- 
male slave  is  established  by  her  aelivery,  and 
that  of  a  girl  in  whom  the  menses  have  not 
yet  appeared,  by  the  lapse  of  a  month,  that 
space  being,  with  respect  to  such  an  one,  a 
substitute  for  the  courses,  in  the  same  man- 
ner as  holds  in  the  case  of  a  woman  under 
Edit.*  If,  however,  the  menstrual  blood 
should  discharge  itself  before  the  expiration 
of  the  month,  the  purification  by  lapse  of 
time  is  annulled,  because  of  the  ability  with 
respect  to  the  original  circumstance,  prior 
to  accomplishing  the  object  of  the  substi- 
tuto. 

Hule  respecting  adult  females  not  subject 
to  the  courses. — If  the  courses  be  delayea  in 
a  female  slave  who  is  of  age  to  be  subject  to 
them,  it  is  in  that  case  requisite  to  refrain 
from  any  carnal  connexion  with  her,  until 
it  appear  that  she  is  not  pregnant,  when  it 
becomes  lawful  to  cohabit  with  her.  (This 
opinion  is  quoted  from  Haneefa,  in  the  Zahir 
Rawayet,  without  specifying  any  particular 
term.) 

Devices  used  to  elude  the  abstinence  re- 
quired. — It  is  allowable,  according  to  Aboo 
Yoosaf,  to  elude  the  abstinence  by  the  prac- 
tice of  a  device  ;  in  opposition  to  the  opinion 
of  Mohammed.    The  arguments  of  each  on 


*  See  Edit,  Vol.  I.,  p.  128.—There  seems 
here  to  be  a  small  mistake  in  the  text,  as  the 
Edit  of  a  female  slave  not  subject  to  the 
oourses  is  determined  by  the  lapse  of  a  month 
and  an  half. 
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this  point  have  been  already  detailed  under 
the  head  of  Shaflfa.— The  opinion  of  Aboo 
loosaf  has  been  adopted  by  Kazees  in  tbeir 
decisions,  where  it  has  appeared  that  tfee 
seller  had  not  eohabited  with  the  slave  fitna 
the  period  of  her  ooorses  antecedent  to  tJ« 
sale ;— and,  according  to  the  opinion  of  Mo- 
hammed,  when  the  contrary  has  been  proT«d- 
Ihe  device  which  may  be  practised  in  a  case 
where  the  porchaaer  is  not  married  to  a 
free  woman,*  is  that  he  may  first  marry  the 
slave,  and  then  purchase  her. t— It  on  tb 
contrary,  he  be   already  married  to  a  ftw 
woman,  the  device  in  that  case  is  that  tbe 
seller,  previous  to  the  sale,  or  the  porchaaer. 
before  takmg  possession,  give  the  slsTe  ta 
mamago  to  another  person  (who  must,  how- 
ever, be  one  m  whom  they  can  confide,  that  he 
wiU  not  cohabit  with  her,  and  that  he  wiD 
divorce  her),  and  then,  that  the  party  pur- 
chase  the  slave,  in  the  former  instance,  or 
take  possession  of  her,   in  the  latter,-ad 
the  nusband  divorce  her ; — because  as  the 
purchaser  was  at  any  rate  prohibited  froa 
cohabiting  with  the  slave  at  the  time  wha 
the  cause  of  the  abstinence  first  openOed 
Cthat  18,  when  he  first  acquired  property  wd 
possesion),   no  abstinence  is    therefore  re- 
quired alter  she  did  become  lawful  to  hk, 
as  regard  is  paid  to  the  time  and  dram- 
stances  under  which  the  cause  takes  plaec;- 
in  the  same  manner  as  where  a  person  mt- 
chases  and  takes  possession  of  a  slave  wllois 
m  her  Edit,— in  which  case,  upon  the  expi- 
ration of  the  term  of    Edit,  abstinence  a 
no  longer  required,  since  in  this  case  the 
slave  was  not  lawful  to  the  purchaser  at  the 
time  of  the  cause  takings  place. 

A  person  pronouncing^  Zihar  mtut  entir^ 
abstain  from  his  wife  until  he  hate  mai 
expiation.— It  is  not  lawful  for  a  person  who 
has  given  abusive  language  to  his  wife^ 
either  to  look  at  her  pudenda  in  lust,  orte 
cohabit  with  her,  or  to  kiss  or  touch  her, 
until  such  time  as  he  have  performed  expia- 
tion ;  because,  as  it  is  unlawful  for  him  to 
copulate  with  her  until  after  expiation,  it  k 
consequently,  unlawful  that  he  enter  into 
aalliances  with  her,  since  the  cause  of  an 
illegal  act  is  likewise  illegal ;— in  the  same 
manner  as  holds  m  cases  of  Yttikaf  I  and 


This  condition  is  here  made,  because  it 
18  not  lawful  for  a  Mussulman  to  many  a 
slave  if  he  should  be  previously  married  to 
a  free  woman.    (See  Vol.  I.,  p.  31  ) 

f  It  is  here  understood  that  manii« 
exempts  from  abstinence. 

t  Literally,  **itis  not  hiwful  for  a  Moza- 
hir,  —meamng  a  person  who  has  pronoimced 
a  sentence  of  Zihar  upon  his  wife.  (This 
whole  passage  Tnll  be  better  understood  by 
a  reference  to  a  Zihar,  Vol.  I.,  p  117  ) 

^•^/u^^?^  "  ^  religious  austerity  prae- 
tised  by  the  most  pious  of  the  Mussuhoans 
m  the  last  ten  days  of  the  month  of  Bam- 
zan;  they  remain  daring  that  period  in  t 
mosque,  without  ever  departing  from  it  hut 
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Ihram ;  *  or  where  a  person,  by  mistake, 
cohabits  with  the  wife  of  another, — in  which 
case  she  must  observe  an  Edit;  during 
which,  as  it  is  unlawful  for  the  husband  to 
have  connexion  with  his  wife,  so  it  is  like- 
wise unlawful  for  him  to  use  any  of  its 
incentives  with  her.  It  is  otherwise  during 
the  courses  or  fasting,  for,  although  copula- 
tion be  at  such  time  prohibited,  yet  dalhance 
is  lawful,  because  the  courses  are  frequent 
and  of  long  continuance,  engrossing  a  great 
part  of  life,  as  they  happen  once  every 
month,  and  continue  ten  days  every  time ; — 
and,  in  the  same  manner,  the  days  of  fasting 
are  protracted  to  one  month  by  the  divine 
ordinances,  and  (among  pious  persons)  volun- 
tarily occupy  a  consiaerable  part  of  life ; — 
whence  if  dalliances  were  forbidden  during 
those  terms,  it  would  tend  to  restrain  men 
too  much  in  their  enjoyments, 

A  person  indulging  in  wantonness  with 
itco  female  slaves  who  are  sisters^  must  put 
one  of  them  away  before  he  can  have  con' 
nexion  with  the  other. — If  a  person,  incited 
by  passion,  should  kiss  two  female  slaves 
who  are  sisters,  he  is  not  in  that  case  per- 
mitted to  have  carnal  connexion  with  either 
of  them,  or  to  kiss,  touch,  or  look  at  the 
pudenda  of  either  in  lust,  until  he  render  one 
of  them  unlawful  to  him,  either  by  making 
licr  the  property  of  another,  in  whatever 
manner  he  may  choose,  or  by  giving  her  to 
another  in  marriage,  or  bv  emancipating 
lier ;  because  it  is  not  lawful  either  to  copu- 
late or  to  enter  into  dalliance  (such  as  kiss- 
ing and  hugging)  with  two  sisters.  But 
wrhenever  one  of  them  is  rendered  unlawful, 
the  enjovment  of  the  other  is  permitted  to 
liim. — (Ihe  transfer  of  a  part  of  the  slave, 
in  this  instance,  is  the  same  as  a  transfer  of 
the  whole,  with  respect  to  the  illegality  of 
enjoyment;!  and  so  likewise  the  emanci- 
pating her,  or  rendering  her  a  Mokatiba  in 
part)  If,  on  the  contrary,  he  let  one  of 
them  to  hire,  or  pawn  her,  or  create  her  a 
Hodabbira,  tne  other  is  not  thereby  made 
lawful  to  him,  as  he  does  not  by  anv  of 
these  acts  relinquish  his  property  in  her. 
If,  also,  he  should  give  one  of  them  in  mar- 
riage to  any  person  by  an  invalid  contract, 
he  does  not  tnerebv  acquire  a  right  to  enjoy 
the  other ;  unless,  however,  the  husband  of 
that  one  consummate  the  marriage,  in  which 

when  the  calls  of  nature  absolutely  force 
them,  abstracting  themselves  at  the  same 
time  from  all  enjoyments. 

•  Ihram  is  the  period  during  which  the 
pilgrims  remain  at  Mecca.— They  are  then 
subject  to  a  number  of  strict  regidations, 
and  are  particularly  enjoined  to  refrain 
from  all  worldly  pleasures. 

t  That  is  to  sajy,  he  will  as  comi>letely 
render  one  of  the  sisters  illeeal  (or  forbidden) 
to  him  (and  conseauently  legalize  his  con- 
nexion with  the  otner)  by  selling  or  other- 
wise transferring  his  property  in  a  part  of 
her«  as  by  transferring  her  in  toto. 


case  an  Edit  is  incumbent  upon  her,  and 
this  is  the  same  as  a  valid  marriage,  with 
regard  to  rendering  the  enjoyment  of  her 
illegal.  If,  also,  he  once  carnally  enjoy  one 
of  them,  he  may  afterwards  continue  to  do 
so ;— but  he  cannot  then  lawfully  have  con- 
nexion with  the  other ;  for  if  so,  it  would  be 
a  connexion  with  two  sisters,  which  is  un- 
lawful ;  but  this  consequence  is  not  induced 
by  connexion  with  one  of  them. 

AxT  two  women  who  are  related  to  each 
other  in  a  degree  that  prevents  their  being 
lawfully  married  to  the  same  person,  are 
considered  as  sisters,  and  are  consequently 
subject  to  the  rules  exhibited  in  the  pre- 
ceding case. 

Men  must  not  kiss  or  embrace  each  other, 
— It  is  abominable  for  one  man  to  kiss 
another  either  in  the  face  or  hand,  or  on  any 
other  part ;  as  it  is  likewise  for  two  men  to 
embrace  each  other.  Tahavee  reports  that 
this  is  the  opinion  of  Haneefa  and  Moham- 
med ;  but  that  Aboo  Yoosaf  holds  it  not  im- 
proper for  a  man  either  to  kiss  or  embrace 
another;  because  it  is  related  that  when 
Jaffier  came  from  Abyssinia  the  prophet 
embraced  him  and  kissed  him  between  the 
eyes.  The  argument  advanced  by  Haneefa 
and  Mohammed  is  a  tradition  that  the 
prophet  prohibited  both  kissing  and  embrac- 
ing; ana  with  respect  to  the  circumstance 
adduced  by  Aboo  Toosaf.  it  must  be  con- 
stnied  as  having  happened  prior  to  the  pro- 
hibition. The  learned,  however,  have  said 
that  this  disagreement  between  our  doctors 
concerning  the  act  of  embracing,  respects 
only  a  case  where  men  are  not  properly 
dressed,  as  where,  for  instance,  they  are  in 
drawers  only ;  but  that  those  acts  are  allow- 
able, in  the  opinion  of  all  our  doctors,  when 
the  parties  are  clothed  with  an  under  and 
upper  garment. — This  is  the  most  approved 
doctrine. 

But  they  may  join  hands. — ^The  joining 
hands  by  way  of  salutation  is  allowaole ;  for 
the  prophet  has  said^  "  Whosoever  joins  his 
hand  to  that  of  his  brother  Mi7R8I7LMAv. 
and  shakes  it,  shall  be  forgiven  of  his  sins.' 

Section  VL 
Of  the  Rules  to  be  observed  in  Sale. 

Dung  may  be  sold;  but  not  human  excre- 
ment.— Thebe  is  no  impropriety  in  the  sale 
of  dung ;  but  it  is  abomincTble  to  sell  human 
excrement.  Shafei  maintains  that  the  sale 
of  dung  is  likewise  abominable,  because  of 
its  being  actually  lilthy ;  in  the  same  manner 
as  excrement,  or  the  undressed  skin  of  a  dead 
animal. — The  argument  of  the  Haneefites 
upon  this  point  is,  that  dung  is  capable  of 
yielding  profit,  as  it  is  commonly  strewed 
upon  land,  in  order  to  render  it  more  fertile ; 
and  as  it  thus  yields  a  profit,  it  is  therefore 
a  valuable  property,  the  sale  of  which  is 
lawful. 

Unless  mixed  with  mud. — ^It  is  otherwise 
with  respect  to  excrement,  as  that  u  incapa- 
ble of  profit,  nnless  it  be  mixed  with  mud, 
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«:..:.    •  ;: :  r     ■  .  w.ri  r:iy  ia  that  cas»:-  bv  taken,  proviiedhf 
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.  •■■    •          ..   .   •     ;'..'.-- 1?    i   --r?  I.   -■•  y:.'i',:    cp.:r.:on :    and  il  hr  hiv-:- ii>t  !£■: 
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h  ::.•     *     r  :    :  ■  :..  ;.:.  i   ':.•   '' ■    -.I'-rii'  i  ;y  -  >•.■  fi'ir-.i,as*-  h«:r,  or   admit  his  ali-r^atiK 

"."     -..■:■.:.»"•"■':■  :. .'  "•■•  ■  r.  •  '.y»  >vrr-.  1  '•  y  ■:■.-•.-  r:;inr  h-. r. 


__  -i  »ri"#iafj  ffi'it/  niarrt/     nffir  f^t€rnfi^\fr 

f  .'■  !.■*:-'.  :  r  1.  :«  *.  .■  j  ir.r.rt-'.  i.-r.  :.Li  E'i.*- •-n  rf.^r'rinff  ft»if)»ffttic  hi/'/nrtiifi.'n -^i 
}. .-.  i,::.-".  •.  .l:-\:  :.  v.  .-r.  i.-r;  lvc:i  >•■  htr  •r,\i..,rft»--<i  or  liimrce. — If  a  p-rsonofzi 
::.•  ••\  :.  .:  :.  :...:..  ■.]'':.  ;/:.  :>  r-  l.:  u;  rizLt  and  trust v  character  iat\irm a woiais 
'-:.r:--:.'.-    :..  .y  i     .:■.■:    :•.    V.=ij-.rii    tL^t  h-.r  h-isband  who  was  ab«:-nt  haddei 

i;-.'*  ;-.  ;r  • .:  .  ::.:•.  :.  l  ■:•:-:  l-.-l:  !.-  '.rthatL-.  Lid  divorce^i  her  thrict-,— or,  a  J 
t-r.ir:-.  ::.»:  ■  r-  :  t  ■■:  ).:•  t--*:L.  '.y.— ILt:  7- r-.r*  •.•!  a  reprobjit*  character  deiivtr  h?r 
"a::.  :ulri'.*^?.  '."-"::  ::.•  -  1.  r  ..ll".--:  th.i:  a  Ivtt-fr  trc-m  h-rr  husband,  whtrtin  L 
}.-  }-:i  r-  .•.■:y.  i  i.r  ir*  uol.iV.:.  iz-jzn  :hv  a-.juaist?  Ltr  oi  his  having  dirorced  l:f, 
•  •'•.•  r.  •  r  *':.i*  •-•  }.:*  i  "r-. •;-•.:  >..  r  :r.'m  hiin  ;  and  tL>.  co:  kn'^it'in?  for  certain  that  tis* 
M-.v.  •.:.:-  ^rfr-:.  -.  i. -wtv.ir.  !Ljt  hv  is  ItTtrrwa?  written  by  her  hasband,  stosl: 
}.-:  :  .  .:r  d  !v  >-.  •■:  ap  ufri/Lt  iilJ  trust-  how-.-rtr  l»e  Kd  to  think  so, — in  either  if 
u  r::.y  .).  .;ra'"*'r  :  ..:.■!  •*.•  liii»>wis.:  if  hi-  W  th<^^.  C"a«*5  ?he  may  lawfully  obi^rre  br 
1.  T  Tr  i-*w  .TT'.y.  jr-\id'i  th«.-  purcha^r  Kd:?,  ani  tht-n  marry; — because  in  tiis 
K  :  V-  •.':  .!  }:•  *f. .ik-  Tri'.h  :  but  if  L^  di?-  in^tan-.e  a  t-iixum stance  destractire  of  tii 
K-l:-  v..  :,:•!:.  i:  •*  i...t  I  iwtul  f..r  Liin  10  p»ur-  t'.»rxL'.r  marriaffv  has  occurred  vitfaoot  aty 
chii-- r:.-.  '1  iVv.  J}..  ]  iw  iw  iLv  ^un;*: .  il  the  ptr?oa  aj-ftarinff  to  contradict  it.  In  tK 
r-;.r  }.:»■»■  r.  :-ut  }.a\::._- y-r-vio'iMV  kn-j^ra  thtr  same  masDt.r,  also,  i£  a  woman  infom 
!• :  il-  -Ij.\'  .  bv  ::.:  r::.-  'i  •  y  Thv  *•  11»  r,  tbat  man  that  htr  husband  had  divorced  her,a3J 
"-:.•.  :-  :}.•-  Tr-i-ry  •■:  :.:..tLi.r.  who  ha*  that  the  stated  period  of  htr  forbeanax 
ti;*T- ■'!^•■  r-.d  \.:r.i  !■  v.  il  h- r," — or  ih.it*' he  had  elapsed,  the  man  may  lawfully  mairr 
h.i- 1  -.irf  ;i:i6-.l  1.  r  ir.-iu  «••:'  h  a  in.-r«  'a."— If.  h-.r.  If.  also,  a  woman  inform  her  fonK 
C'U  !;.•.■  vth'.r  h.ir.  i.  f;::"'.vir.i.'  h*  r  to  have  been  husband  who  had  divorced  her  thhc«,  tbu 
in  thv  i-'S-;  -"i  n  of  an  -thtr,  he  do  not  "after  the  lapse  of  her  Edit  she  had  msnid 
rt'-.iv-  any  iLJ-jrin-ition  ir»m  the  selkn  he  another,  with  whom  she  had  cohabited,  ud 
cur.:.'!  in  x'l.v.  «  m-.-  lawtuliy  purthase  her  that  bavin?  divorced  her  she  had  anis 
ur.til  h'.-  ki-'.w  by  w}..i!  njt.an>  the  Seller  has  compKttd  her  Edit  from  that  divorce/  t!t 
af,  .ir-. '1  :i  i  rytTty  in  htr :  fyr  her  havinir  first  husband  may  in  that  case  lawfulir 
bf  :i  111  tiie  J  •"•*>..:•  si 'in  "t  uiiuih'.r  is  an  argu-  marry  her  asrain.  The  law  is  also  the  ftam: 
merit  f'i  h» r  >»'.-in!?  the  rr-jpi-rty  of  anotiivr.  where  a  woman  informs  a  person  thiL 
If.  on  the  '  .ntrary,  h*.  snould  not  know  ht-r  havini*  been  a  slave,  she  had  received  he 
t>}  h:iv.j  }>..'- n  b..fi.r»r  thv  ir^pt-rtv  of  another,    freedom. 

hf  m:iy  tli«n  hiwiuliy  jiur-hase  her,  notwith-  Inf'/rmation  tendimr  to  annul  a  marrtA^, 
staii'liu;:  ih'j  .-^rlkr  b»:ar  a  bad  character;  must  not  he  credited  ttnfess  SHpporttH  4y 
be c u u r-  I 'o.-r *e s !•  i ' in ,  *  wn  vrith  an  unj ust  fe$tim'jny.  — Ir  a  person  inform  a  woman  tL*'. 
iij.iii,  :iri:ii.. >i  vJ'»l'*^*^v :  and  .suspicion,  or  :  her  marria^  haa  been  originally  unlawfsl. 
priibablf  eoiiJM.tiirt,  los-.*  all  fun-f  in  anv  inasmuch  as  her  husband  was  at  that  time  a 
ca-'.  wh»-i'.' a  b-irul  ar-rumcnt  can  be  unred.  apostate,  or  her  foster-brother,  his  woid  is 
Wh'i'  it  is  evident,  liMwever,  that  a  pirson  not  in  that  case  to  be  credited,  uxdess  mo- 
of  su<.li  appt.aranci-  a«»  the  seller  is  not  likt  ly  •  firmed  by  the  evidence  of  two  men,  or  of  one 
to  bo  the  proprietor  ul  her,  it  is  most  prudent  man  and  two  women.  So  likewise,  if  a  per- 
on  tli:it  a«  count  to  avoid  buying:  her.  S'evtr- 1  son  inform  another  that  his  wife  had  been  an 
tin  1' "is,  if  the  purchase  )••■'  n.ad  •,  there  are  \  apo>tate  at  the  time  of  marriage,  or  that  5if 
h'tjKS  of  its  b'.iniir  lawful,  birau^e  of  its  is  his  foster-sister,  he  is  not  in  that  cart 
beinsf  supported  by  a  legal  argument. 


B*it  if  the  svl'vr  he  a  s/art,  pn  caution 
mitiff  ht  used. — If  the  pcrM)n  who  otiers  the 
female  slave  to  hale  be  a  slave,  male  or 
female,  in  that  case  the  other  must  neither 
accept  nor  purchase  her  until  he  enquire 
into  the  circumstances ;  because,  as  property 
cannot  bo  a  proprietor,  it  is  evident  that 
some  other  is  the    proprietor  of  her.    If, 


*  Because  in  tliis  case  the  mud  or  manure 
is  the  article  sold,  the  ordure  being  merely  a 
dependant. 

T  Arab.  Adil,  in  opposition  to  Fasik. 


permitted  either  to  marry  the  sister  of  thit 
woman,  or  to  marry  other  four  women,  urcQ 
the  information  so  given  be  fortilied  br  the 
attestation  of  two  upright  men.  ForhtK 
the  husband  is  informed  of  an  illegal  cir- 
cumstance co-existent  with  the  marriage ; 
whereas  his  execution  of  the  contract  of 
marriage  is  an  ar^ment  in  favour  of  iti 
validity,  and  a  demal  of  its  illegality ;  ud 
hence  the  information  of  the  other  is  appa- 
rently contradicted.  The  case  is  otherwise?, 
however,  if  a  person,  having  married  a  chiU. 
should  be  informed  that  she  had  afterwards 
sucked  the  milk  of  his  mother  or  sister ;  f^r 
the  information  so  given  is  to  be  believed, 
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■moe  here  the  bar  to  the  marm^  ii  mb- 
■eqnent  to,  and  not  co-eiistent  with,  the 
Dontraot ;  and  the  execution  of  the  contract, 
brings  iint«oedeDt  to  the  circamBtance  of  its 
□le^ftlity,  does  not  therefore  afford  any  proof 
of  its  noQ-eiiatenee ;  whence  the  mibnaa- 
turn  is  not  controverted. 

A  man  li  not  at  liberty  to  marry  a  fevtaU 
tlevt  on  her  informing  Kim  that  the  ta  free. 
—If  a  girl,  bo  young  aa  to  be  unable  to  give 
■ny  account  of  herself,  being  ir  '■'-- 


where  the  effects  of  it  are  extended  to  the 

people ;  as  is  the  oaae  when  the  monopoly  ig 
(Qode  in  a  smalt  citr.  It  is  otherwise,  how- 
aver,  where  it  carries  not  along  with  it  any 
iensible  detriment  to  the  people,  as  where  it 
is  done  in  a  large  city.  The  law  is  similar 
in  the  case  of  forestalling.  The  learned, 
however,  remark  that  this  is  where  the  pur- 
chasers neither  conceal  from  the  merchant* 
the  price  onrrent  of  the  market,  nor  deceive 
them  in  it ;   for  if  they  either  conceal  c 


n  of  a  man  who  asserts  her  to  be  his  pro-    ieoeive  them  in  the  cstabhshed  prices,  the 

party,  should  ba  afterwords,  when  she  anticipation  of  the  market  is  in  sooh  case 
uriTes  at  the  age  of  maturity,  met  in  abominable,  whether  it  be  hurtful  in  its 
mother  city  by  a  man  who  formerly  knew  consequences  or  otherwise.  The  restriction 
bar,  and  tell  him  that  "she  is  a  free  of  the  term  Ihtikar,  or  monopoly,  to  the 
irosian,"  he  is  not,  on  the  strength  of  her  necessaries  of  life  ana  the  food  of  animals  is 
word,  permitted  to  marry  her,  as  there  is  an  according  to  Eaneefa.  Aboo  Yoosaf  has  said 
uynment  against  the  truth  of  it,  namely,  that  the  hoarding  of  anything,  the  delen- 
Iwcbaving  been  in  the  possession  of  another,    tion  of  which  from  circulation  prodnoes  bad 

jl  M'u4$alman  ii  not  aUowed  to  pay  hit  consequences,  althongh  it  be  such  articlee  as 
dwH*  6y  the  tale  of  mine  ;  but  a  Chrutian  gold,  silver,  or  cloth,  comes  equnlly  within 
mtat/  pay  hit  debit  in  (hit  manner. — If  a  the  definition  of  a  monopoly.  It  is  reported 
Hnaaalman,  involved  in  debt,  abould  sell  from  Mohammed,  on  the  contrary,  that  the 
wine,  it  is  abominable  in  bis  creditor  to  withholding  of  cloth  from  the  market  does 
rseeire  payment  in  the  money  so  obtained  i  '  not  constitute  a  monopoly.  It  therefore 
whereas,  il  the  debtor  were  a  Christian,  it  ,  appears  that,  according  to  Aboo  Yoo^, 
would  be  allowable  so  to  do.  The  reason  of  regard  is  paid  to  the  actual  detriment  in 
tid*  distinction  is,  that  in  the  former  in-  I  determining  the  monopoly,  as  that  is  the 
■tanoe  the  sale  was  invalid,  as  wine  is  not  canae  of  ita  being  abominated ;  whereas, 
valuable  to  Mussulmans,  and  the  price  of  it  according  to  Haneefa,  regard  is  paid  to  the 
being  therefore  the  property  of  the  pur-  '  partioniar  detriment.  Decrees  pass  accord- 
dwter,  cannot  be  lawfnlly  received  in  pay-  ing  to  the  latter  opinion.  It  is  to  be  observed 
mant.  In  the  latter  instance,  on  the  con-  that,  if  the  period  of  detention  be  short,  it  is 
tnxji  the  sale  was  lawful,  wine  being  a  not  a  monopoly,  as  not  being  then  attended 
Tslnable  commodi^  amongst  Christians;  with  any  detriment.  If,  on' the  contrary, 
and  as,  consequently,  the  price  of  it  is  the  the  period  be  lon^,  it  becomes  an  abomin- 
property  of  the  seller,  the  discharge  of  a  able  monopoly,  as  it  then  induces  detriment. 
a«bt  from  snob  price  is  lawful.  Some  have  said  that  by  a  long  period  is  to 

It  It  abominable  to  monopolize  the  n«ce«-  ,  be  understood  at  least  mrty  days,  because  of 
Miriei  of  life ;  or  to  forettali  the  market. —  '  a  saying  of  the  prophet,  "  Verily,  whosoever 
It  is  abominable  to  monopolize*  the  neces-    hoards  victuals  for  the  epaoe  of  forty  days 


•ariea  of  life,  and  food  for  cattle,  in  a  city  i  is  at  variance  with  Oon,  and  Qos  is  at 
where  such  monopoly  is  likely  to  prove  variance  with  him."  Others  have  said  that 
detrimental.  80  likewise  is  it  abominable  a  month  is  a  long  space,  and  that  any  time 
to  forestall ;  +  ae  where  peo^ile  leave  a  city  to  |  less  is  a  short  space ;  and  that  the  degree  of 
meet  a  caravan  with  a  view  to  purchase  (fuilt  rises  in  proportion  to  the  necessities  of 
goods  and  lay  them  up.  This,  however,  is  ,  the  peojile,  and  the  effect  of  the  monopoly  in 
immaterial,  when  it  tends  not  to  the  injury  producing  a  famine.  Others,  again,  have 
of  any^  one.  The  argument,  in  this  oaae,  is  a  said,  that  although  there  be  a  fixed  period 
trulition  of  the  prophet,  who  said,  "  Blessed  1  for  rendering  it  punishable  in  this  world, 
ia  the  JiLiB,  and  acoursed  is  the  mono-  I  still  it  is  criminal,  however  short  the  period 
poli2er."  (By  Jalib  is  to  be  understood  a  may  be.  In  short,  it  is  not  good  to  trade*  in 
merchant  who  brings  camels,  goats,  and  so  gram,  or  commodities  of  that  nature. 
forth,  for  Bale.)  Another  argument  is,  that  ;  B'll  a  pernon  may  monopolize  the  product 
ffrain  is  connected  with  the  rights  of  every  '  of  hit  own  groundt,  or  what  he  bringt  from 
one,  whence  the  withholding  it  from  sale  is  '  a  dittant  place. — Ir  a  person  should  noard  a 


food.    Such  on  act  it 

*  Arab.  Ihtikar.  It  is  explained  in  the 
t«xt  to  signify,  in  its  literal  sense,  the  laying  '  *  Ity  trading  is  not  here  to  be  understood 
upof  anything;  and  in  the  language  of  the  simptti  purchase  and  sale,  but  the  usual 
i^w,  the  purchasing  of  grain,  or  other  ne-  practice  of  merchants  in  keeping  np  their 
cessaries  of  life,  and  Keeping  them  up  with  a  ,  commodities,  and  watching  the  turns  of  Uie 
view  to  enhanoe  the  prioe.  I  market,  in  order  to   sell   to  the  greatest 

t  Arab.  Talakkee.  adyantage. 
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it  is  not  so  in  the  first  case,  because  such 
pro<luct  being:  an  unmixed  rif^ht  of  his  own, 
without  any  relation  to  that  of  other  people, 
he  is  ihcfL-fore  permitted  to  hoard  it  up  ;  and 
in  the  same  manner  as  it  is  lawful  for  him 
not  to  cultivate  the  seed,  so  is  it  lawful  for 
him  not  to  sell  the  product:— nor  is  it  so  in 
the  second  case,  according^  to  the  opinion  of 
Hanoefa,  the  reason  in  support  of  which  is, 
that  the  rights  of  the  people  extend  only  to 
what  is  collected  in  the  city,  orwhat  is 
brought  thither  from  its  dependancies.  Aboo 
Yoosaf,  on  the  contrary,  deems  this  practice 
abominable,  Ytecause  the  tradition  recorded 
on  this  head  is  absolute.  Mohammed,  also, 
has  Raid  that  every  place  from  which  grain 
is  frequently  brought  to  a  particular  city 
may  be  deemed  a  dependancy  of  it ;  and  that 
a  monopoly  of  whatever  may  be  brought 
from  such  place  is  forbidden,  as  the  rights 
of  the  people  are  connected  with  it.  ft  is 
otherwise',  however,  where  goods  are  brought 
from  a  distant  place,  such  as  it  is  not  cus- 
tomary to  bring  them  from ;  since  in  that 
cabe  the  rights  of  the  community  are  not 
concerned. 

Sovereigns  must  tiot  jix  prices. — It  is  not 
the  duty  of  sovereigns  to  establish  fixed 
prices  to  be  paid  by  the  community  ;  because 
the  prophet  has  forbidden  this,  saying, 
*•  Estiibhsh  not  prices,  as  these  are  regu- 
lated by  God."  Besides,  the  price  is  the 
right  of  the  merchant,  and  the  measure  of  it 
is  therefore  left  to  him ;  and  sovereigns  are 
not  entitled  to  invade  any  such  right. 

Except  in  cases  of  necessity. — EXCEPT 
where  the  welfare  of  the  community  is  con- 
cerned, as  shall  presently  be  made  appear. 

A  monopolizer,  upon  information^  must  be 
required  to  sell  his  superfluous  provisions. — 
If  a  person  guilty  of  a  monopoly  be  brought 
before  the  Kuzec,  he  must  direct  him  to  sell 
whatever  he  may  have  laid  up  more  than  is 
amply  sufficient  for  the  subsistence  of  him- 
self and  family,  and  must  prohibit  him  from 
the  like  practice  in  future ;— and  if,  after 
this,  he  should  again  monopolize,  the  Eazce 
may  then  chastise  him  at  his  own  discretion. 

A  combination  to  raise  the  price  of  pro- 
visions must  be  remedied  by  the  magistrate 
fixing  a  rate. — If  victuallers,  taking  ad- 
vantage of  the  necessity  of  the  people,  raise 
the  market  to  an  exorbitant  rate,  and  the 
Kozeo  be  otherwise  unable  to  maintain  the 
rights  of  the  people,  he  may  in  that  case 
regulate  the  prices,  with  the  assistance  of 
men  of  ability  and  discernment. — Notwith- 
standing this,  however,  if  they  should  con- 
tinue to  sell  their  grain  at  a  rate  exceeding 
the  fixed  standard,  the  Kazee  must  confirm 
the  sale,  nor  has  he  the  power  of  annulling 
it.  This,  according  to  lianeefa,  is  evident ; 
for  ho  holds  it  unlawful  to  inhibit  a  freeman 
in  this  respect ; — and  so  likewise,  according 
to  the  two  disciples,  unless  the  inhibition 
affect  only  some  particular  people,  since 
(agreeably  to  tlieir  tenets)  inhibition  is  not 
allowed  where  it  is  indefinite. 

Is  it  lawful  for  a  Kazee  to  sell  the  grain 


of  a  monopolizer  withoat  his  oomcnt  f^ 
Some  say  that  npon  this  point  there  is  t 
diversity  of  opinion,  in  tlie  same  muioer  ii 
in  the  case  of  sellinir  the  effects  of  a  drtor; 
—whilst  others  maintain  that  it  is  Jiwfal 
in  the  opinion  of  all  our  doctors,  iMaw 
Haneefa  holds  it  just  to  inhibit  a  frttan, 
with  a  view  to  removing  a  common  ctiI,  u 
is  the  case  in  the  present  instance. 

Arms  must  not  be  said  to  sediiumpenm 
— It  is  abominable  to  sell  arms  in  ue  ti» 
of  sedition  to  a  i>erson  whom  the  adk 
knows  to  be  a  rebel,  as  this  is  a  caw  i 
evil.  If,  however,  the  seller  should  ast 
know  the  purchaser  to  be  engaged  in  thi 
rebellion,  he  may  then  withoutUiBK si 
arms  to  him. 

The  crude  juice  of  fruit  mayhesddfif 
the  purpose  of  maktng  trtn«.— -XHEUisii 
impropriety  in  selling-  the  juice  of  ditMsr 
grapes  to  a  person  whom  the  seller  ifl 
know  intends  making-  wine  ofit;fbrw 
evil  does  not  exist  in  the  jnice,  bat  in  tk 
liquor,  after  it  has  been  essentially  ohsnrei 
The  case  is  different  with  respect  to  teloi 
arms  at  a  time  of  tumult,  since  in  thit  in- 
stance the  evil  is  established,  and  exisb  a 
the  original  thing,  arms  being-  the  imtia- 
ments  of  sedition  and  rebellion. 

A  house  may  he  let  to  hire  anywhen  vA 
of  a  city  for  the  purpose  of  a  pagoda  vn 
chureh.—lT  a  person  let  a  house  to  hire  ii  i 
village,  or  in  the  neighbourhood  of  a  city,ii 
order  that  the  lessee  may  convert  it  intoi 
pagoda,  or  a  Christian  church,  or  that  k 
may  sell  wine  in  it,  it  is  immaterisL  «• 
cording  to  Haneefa.  The  two  disciples  I»U 
such  lease  to  be  improper,   as  tending « 

E remote  sin.  The  arguments  adduced  hr 
laneefa  are,  that  the  compact  is  foneel 
with  a  view  to  obtain  profit  from  the  howfr 
which  becomes  due  immediately  upontk 
delivery ;  that  the  gxiilt  exists  only  in  tie 
act  of  the  lessee  ;  and  that,  as  he  u  a  {n( 
agent,  no  crime  of  his  can  therefore  be  k- 
flected  upon  the  lessor.  The  reason  of  n- 
stricting  the  place,  in  this  instance,  ta  i 
yillage,  or  the  neighbourhood  of  a  citr,  ii 
because  it  is  illegal  to  let  out  a  house  In  * 
city  for  any  of  the  above-mentioned  purposes, 
as  there  the  light  of  the  Mussulman  religia: 
is  supposed  to  blaze,  which  is  not  always 
the  case  in  other  plaoes.  The  learned,  how- 
ever,  have  said,  that  this  refers  only  to  the 
neighbourhood  of  Koofa,  because  many 
infidels  reside  there :  but  that  in  any  oth« 
place  where  the  Mussulman  religion  prevafls 
It  is  unlawful.  This  latter  opinion  is  tin 
most  authentic. 

A  Mussulman  may  carry  urine  for  an 
infidel,  and  receive  wages  far  so  doing.— ll 
an  infidel  hire  a  Mussulman  to  carry  wme  for 
him,  and  afterwards  pay  him  for  his  labonr, 
the  money  so  obtained  is  lawful  to  tb« 
Mussulman.  The  two  disciples  have  said 
that  it  is  abominable,  as  heme  the  instru- 
ment of  sin,  and  likewise  because  tbe 
prophet  (according  to  the  Hawayet  Saheeh) 
has    denounced   curses   npon   ten   serenl 
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people  who  are  conaemed  in  nine,  amon^t  ,  InfideU  may  enter  the  laertd  mosque, — 
wbom  ore  they  who  curry  it.  Thenr^iimcnt  |  Thekb  ia  no  impropriety  in  a,  Polytheist* 
of  Eoneefa  ia,  that  the  sin  lieh  only  in  the  ,  entering  the  eacred  moeque.t  Shafoi  held 
drinkinf^  of  it,  which  is  the  uit  ut  n.  I'm-  this  tu  be  abominable ;  and  Malik  has  onid, 
mgent  1  that  the  carrying  it  is  uo  »,iys  nlliid  that  it  is  improper  for  such  to  enter  into  any 
to  the  drinking  of  it ;  and  thai  llu-  ul'jict  moaque. — The  argumont  of  Shafei  in  sup- 
of  the  porttr  is  not  that  enuthtT  shduld  '  port  of  bis  opinion  is,  that  Oon  has  said  in 
drink  it,  but  only  that  he  hiuisolf  should  i  the  Kohajt,  "Associatobs  abb  impube, 
obtain  the  reward  of  his  labouj- : — uud  iviih  I  and  therefobe  uttst  not  be  PEBmriEn 
Tcipect  to  the  tradition  aboTs  alludi-d  to,  it  lo  ekteb  the  sacbbd  uosque.'*  Another 
refers  only  to  a  case  where  thu  wine  ia  I  orgrument  ia,  that  an  infidel  b  never  free 
flttrried  with  intent  to  promote  sin.  I  from    impurity,   as    he    does   not    perform 

Svkt  retpeeting  the  ground  and  houie$  at  |  ablution  m  bucH  a  manner  as  to  work  a 
Jfecca.— THf.BG  is  no  impropriety  in  the  :  purification  ;  and  nn  impure  man  ia  not 
■ale  of  the  walls  of  the  houses  at  Mecca,  but  allowed  to  enter  into  a  mosque.  The  same 
it  is  abominable  to  sell  the  ([round  on  which  arguments  have  been  urged  by  Malik  ;  but 
they  stand.  This  is  the  opinion  of  Haneefa.  he  extends  them  to  any  mosque.  The  otgu- 
^e  two  disciples  have  said  that  the  ground  ment  of  our  doctors  on  this  point  is  drawn 
of  Mecca  may  likewise  be  sold ;  and  it  is  from  a  tradition  that  the  prophet  lodged 
also  related  that  Ilaneefa  accorded  in  this  several  of  the  tribe  of  Sakeel,  who  were 
Opinion  )  because  in  the  same  manner  as  the  intideJE,  in  his  own  mosqne.  Besides,  aa 
Itonses  are  property,  bo  likewise  is  the  the  impurity  of  an  inlidel  lies  in  his  un- 
gronnd.  The  real  opinion  of  Haneefa,  bow-  belief,  be  does  not  thereby  defile  a  mosque. 
«*er,  is  that  it  is  improper ;  because  the  "With  respect,  moreover,  to  the  text  above 
nrophet  has  said,  "  Hf.CCa  is  sacred,  and  the  quoted,  it  merely  alludes  to  infidels  entering 
Donses  there  can  neither  be  sold  nor  in-  a  mosque  in  a  haughty  and  forcible  manner, 
Merited."  Mecca,  moreover,  is  sacred,  as  and  to  a  custom  which  was  practised  in  tha 
Iteing  a  depecdancy  of  the  Eaba,  and  the  days  of  ignorance  of  walking  about  the 
place  where  reverence  is  particularly  shown   mosque  naked. 

to  it ;  whence  it  is  not  lawful  either  to  hunt  i  It  ts  abominable  lo  keep  eunucht. — Ir  ii 
•t  Mecca,  or  to  cut  the  thorns  or  grass  which  abominable  for  a  Mussulman  to  keepeunuclu 
grow  there  (except  when  they  have  faded  '  in  hia  service,  as  the  employment  of  them  is 
and  become  parched) ;  or  to  shue  the  leaves  a  motive  with  men  for  redudng  others  to  a 
off  the  trees  growing  there.  like  state,  a  practice  which  ia  proscribed  in 

It  is  abominable  to  let  the  ^und  at  the  sacred  writings.^ 
Veooa,  because  the  prophet  has  said,  "Who-  |  It  is  altoaed  to  cattrate  eatile. — It  is  not 
•oever  hires  oat  the  ground  of  Mecca  is  '  abominable  to  castrate  cattle,  or  to  make  a 
guilty  of  usury ;  whoever  has  use  for  the  ■  horse  copulate  with  an  ass,  as  these  tend  to 
ground  at  Mecca,  let  him  reside  in  it ;  and  the  benefit  of  mankind.  Besidea,  it  is  re- 
-whoever  possesses  more  than  is  sufficient  for   lated,  in  the  Nakl  Saheeh,  that  the  prophet 


..  .1  purposes,  let  him  bestow    .  _, 

Implied  ueury  il  abotninablf. — 1v  a  per 
take  from  a  merchant  somchthio^  hi^  i^ 
have  occasion  for,  and  leave  nith  liiu 
certain  number  of  dirms  (for  txamplc)  hi 
guilty  of  an  abomination;  because,  in  I 
taking  what  he  wants,  he  (ierivts  an 
vantage  from  a  loan  (namely,  Ibc  monity  _ 
leaves  with  (be  merchant ;)  and  Ihu  prophi 


rode  upon  a  mule,  which,  if  snch  promiscu- 
ous procreation  of  animals  had  been  prohi* 
bited,  he  would  never  have  done,  as  thereby 
a  door  would  have  been  opened  to  sin. 

A  Jew  or  Christian  may  be  risiled  dar- 
ing sickneM. — There  is  no  impropriety  in 
visiting  a  Jew  or  Christian  during  meir 
sickness,  as  this  oflbrds  them  a  kind  of  con- 
solation ;  and  the  law  doea  not  prohibit  iu 
lemts  witu  mc  mercuuui  ij  mm  luu  proiiiiii  from  thus  Consoling  them.  Nay,  we  are  told, 
has  prohibited  us  f^m  taking  inlen-st  on  .  in  the  Nakl  Saheeh,  that  the  prophet  visited 
Joans.  He  must  therefore  first  (ii.pos.it  tho  a  Jew  who  Iny  sick  in  his  neighbourhood. 
dirms  with  the  merchant,  tud  ihcn  take]  Vain  ineecationa  in  prayer  not  alloteed.— 
from  him  whatever  he  may  want ;  as  the  It  is  abominable  that  a  person,  in  oflering 
money  ia  in  this  case  a  trust,  and  not  a  loan,  up  prayers  to  God,  should  say,  "  I  beseech 
insomuch  that  the  merchant  u  not  subject  thee,  by  the  glory  of  thy  heavens!"  or  "by 
to  pay  a  compensation  in  case  of  the  loss  of  the  splendour  of  thy  throne  I "  for  a  style  of 

it.  

Section  FIT.  .  ,     ^    „    ,^.     ,     , 

nr-     II     .  ...  r-^,..  Arab.   Moshirrak,  i.   e.    an    aasociafor, 

Af,«^lhneou»  Cases.  inoludiujg  all  who  deny  the  unity  of  the 

The  Koran   ought   lo  be  written   without   Godhead,  and  therefore  applying  to  [trini- 
nuarks  or  points. — It  is  abominable  to  dia-    torianl  Christians  as  well  as  to  Idolators. 
tingnish   the  sentences  of  the  Eobav  with  |      t  This  is  a  mosque  in   Hecoa,  ao  called 
raarks,  or  to  insert  in  it  the  points  or  sboH    because  the  prophet  most  frequently  ofiered 
vowels.     Nevertheless   the  learned  amongst    up  prayers  in  it. 

the  modems  have  said  that  these  distinc-  t  That  is,  in  the  KoRAH,  which  ia  termed, 
tions  are  proper  when  made  for  the  tue  of  a  by  way  of  pre-eminence,  the  Sharra,  or 
foreigner,  I  uir> 
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this  nature  would  lead  to  suspect  that  the 
Almijrhly  derived  plory  from  the  heavens ; 
wlHTvas  the  hfavens  are  created,  hut  Goi>, 
with  all  his  attributts,  is  eternal  and  immu- 
table. It  is,  however,  recorded  by  Aboo 
Yoosaf,  that  tlnre  is  no  impri>priety  in  this 
(an  opinitm  which  has  been  likewise  adopted 
bv  AlKM)  Lai!4),  because  it  is  related  of  the 
prophet  that  he  offered  up  a  bimilar  prayer 
to  Goi».  Our  doctors,  on  the  other  hand, 
havi*  urKed  that  this  tradition  is  uncertain ; 
and  that  to  al)Btain  from  whatsoever  is  sus- 
pected of  Ix'ing  wrong  is  most  prudent  and 
advisable. 

It  is  abominable  to  say,  in  a  prayer,  "  I 
beseech  thee.  0  God.  by  the  KIOHT  of" 
(any  particular  persou),  or**  by  the  kioht 
of  "(any  of  the  prophets);  because  none  of 
his  creatures  is  possessed  of  any  right  with 
respect  to  the  Creator. 

( taming  /«  dinallotced, — It  is  an  abomi- 
nation to  play  at  chess,  dice,  or  any  other 
rune ;  for  if  anything  be  staked  it  is  gam- 
nliug,  which  is  expressly  prohibited  in  the 
Koran  ;  or  if,  on  the  other  hand,  nothing 
be  hazarded,  it  is  useless  and  vain.  Besides, 
the  prophet  has  declared  all  the  entertain- 
ments of  a  Mussulman  to  be  vain  excepting 
three;  the  breaking  in  of  his  horse;  the 
drawing  of  his  bow :  and  the  playing  and 
amusing  himself  with  his  wives.  {Several 
of  the  learned,  however,  deem  the  game  of 
chess  to  be  allowed,  as  having  a  tendencjr  to 
quicken  the  understandiDg ;  which  opinion 
has  also  been  ascril)ed  to  Shafei. — Our  doc- 
tors have  founded  their  judgment  in  this 
particular  on  a  saying  of  the  prophet, 
*  Whosoever  plays  at  chess  or  dice  does,  as 
it  wero.  pluDge  his  hand  into  the  blood  of 
a  hop.'^  Moreover,  plays  of  this  nature  are 
apt  to  ^\  ithhold  men  from  the  adoration  and 


in  the  wime  light  with  the  practice  of  gam 
ing.'*  It  is  also  proi)er  to  remark,  that  if  a 
man  play  at  chess  for  a  stake,  it  destroys  the 
integrity  of  his  character,  and  renders  nim  a 
Fasik,  or  reprobate  ;  but  if  he  do  not  play  at 
it  for  a  stake,  the  integrity  of  his  character 
is  not  atfectcd.  Aboo  Yoosaf  and  Moham- 
med hold  it  almminable  to  salute  auy  person 
that  is  engaged  in  play ;  since,  in  thus  re- 
fraining, our  abhorrence  of  gaming  may  be 
expressed.  Ilaiieefa,  on  the  contrury,  holds 
it  proper,  as  l>eing  the  means  of  diverting 
the  parties  from  their  game. 

Prvsciifs  (except  of  cloth  or  money)  and 
entertahnnetits  may  he  accepted  from  a  m^r* 
cant  He  «/fltv.— Therk  is  no  inipropricty  in 
a  person  receiving  a  present  from  a  siavo 
who  is  a  merchant ;  or  in  accepting  from  him 
au  invitation  to  an  enttrtainment ;  or  in 
borrowing  his  carriage  ;  but  it  is  abominable 
to  receive  from  him  a  present  either  of  cloth 
or  money. — "What  is  here  advanced  proceeds 
upon  a  favourable  construction  of  the  law. 
Analogy  would  suggest  that  there  is  no  dif- 
ference whatever  between  his   invitations 


and  hifl  pretents  conautiiig  of  dotti  « 
money ; — in  other  wards,  they  are  til  eqoalh 
abominable  in  the  acoeptanoe,  as  beisf  u 
gratuitous  acts,  to  which  a  slave  is  not  eoa- 
petent. — The  reason,  however,  for  a  omr 
favourable  constraction  of  the  law,  in  tb 
particular,  is  that  the  prophet  accepted  i 
I  present  from  Soliman  when  he  was  a  iIiT», 
i  and  from  Bareera  when  she  was  a  Mc-katik 
A  number  of  the  oompanions,  alio,  aceepled 
an  invitation  from  the  freedman  of  AIm 
Russaid  whilst  he  was  yet  a  slave.  Tbmii, 
moreover,  a  sort  of  necessity  which  openta 
upon  a  mercantile  slave,  and  obliraiiiiLto 
fTive  into  these  several  enstoms.  ihphix 
instance,  if  a  person,  having  gone  to  luii^ 
with  a  view  to  purchase  wares,  and  Inrisr 
requested  of  him  something  to  dzink,ihHU 
be  refused  by  him,  in  that  case  he  woold  eoi- 
sequently  incur  the  imputation  of  cotcUns- 
ness,  few  people  would  frequent  his  te 
and  his  trade  would  therebj  be  misei 
Besides,  when  a  slave  is  permitted  to  tiade, 
he  implicitly  possesses  all  the  powtf  of  i 
merchant  in  its  full  extent.  But  ne  ii  nada 
no  necessity  of  clothing'  people,  or  of  dis- 
tributing money  to  them ;  lud  hence  it  is 
not  allowed  to  him  to  perform  such  acts, 
in  conformitv  with  what  analogy  soggesti 
upon  this  subject. 

General  ruff  with  respect  to  infant  orfkam 
or  foundling;— \v  a  person  bestow  any 
thing  in  gift  or  alms  upon  an  orphan*  undia 
the  protection  of  a  particular  person,  it  is 
la^'ful  for  that  person  to  take  possessioa  of 
such  gift  or  alms  on  his  hehalf. — It  is  hoe 
proper  to  remark,  that  acts  in  z«gard  tc 
infant  orphans  are  of  three  descriptioiu.— 
I.  Acts  or  jguardianship,  such  as  contracti^ 
an  infant  m  marriage,  or  selling  or  buyb^ 
goods  for  him;  a  i)ower  which  bolun^ 
solely  to  the  lYalee,  or  natural  giiardiaa. 
whom  the  la.w  has  constituted  the  infant'i 
substitute  in  those  points. — II.  Acts  arisisf 
from  the  wants  of  an  infant ;  such  as  buying 
or  selling  for  him  on  occasions  of  need ;  or 
hiring  a  nurse  for  him,  or  the  like ;  which 
power  belongs  to  the  maintainer  of  the  ic- 
fant,  whether  he  be  Uie  brother,  uncle.  « 
(in  the  ease  of  a  foundling)  the  Mooltakit, 
or  taker-up,  or  the  mother,  provided  she  be 
maintainer  of  the  infant ;  and  as  these  an 
empowered  with  respect  to  such  acts,  tfce 
Walec,  or  natural  guardian,  is  also  empow- 
ered with  respect  to  them  in  a  still  superior 
degree;— nor  is  it  requisite,  with  respect 
to  the  guardian,  that  the  infant  be  in  his 
immediate  protection. — III.  Acts  w  hich  are 
purely  advantageous  to  the  infant,  such  a» 
accepting  presents  or  g[ifts,  and  keeping  then 
for  him ;  a  power  wluoh  may  he  exercised 
cither  by  a  Mooltakit,  a  brother,  or  an  nndr. 
and  also  by  the  infant  himself,  provided  be 
be  possessed  of  discretion,  the  intentioD 
being  only  to  open  a  door  to  the  infant's  ze- 


,J  Arab.  Lakeet.     Properly,  a  fonndlinr. 
(See  Vol.  II.,  p.  206.) 
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eeiving  benefactions  of  an  advantageous 
nature.  —  The  infant,  therefore,  is  em- 
powered in  regard  to  those  acts  (provided 
ne  be  discreet),  or  any  person  under  whose 
protection  he  may  happen  to  be. 

It  is  not  lawful  for  the  Mooltakit  [taker- 
up]  of  a  foundling  to  hire  him  out  in  ser- 
Tioe ;  nor  is  it  lawful  for  an  uncle  to  do  so 
hj  his  infant  nephew,  although  he  be  under 
lua  immediate  care.    It  is  otherwise  with  a 
mother ;  for  she  maj  lawfully  let  her  infant 
ehild  to  hire,  provided  she  have  immediate 
charge  of  him;   because  a  mother  is  em- 
powered to  use  the  services  of  her  infant 
:    ehild  by  employing  him,  without  tendering 
llim  any  return, — whereas  a  Mooltakit  or  an 
uncle  has  not  this  power. — If   the  child 
fhould  of  himself  enter  into  an  enf^agement 
I    of  service,  it  is  not  valid,  as  there  is  a  pos- 
:    libility  of  its  tending  to  his   preiudice. — 
:    Still,  however,  if  after  having  hired  himself 
out  he  should  foltil  his  engagement,  it  is 
:    then  valid;  because  in  thus  confirming  it 
bis  advantage  only  is  consulted ;  and  he  is 
consequently  entitled  to  the  hire  agreed  for. 
A  master  must  not  fix  an  iron  collar  on  the 
neck  of  his  slave,— It  is  abominable  for  a 
person  to  fix  an  iron  collar  on  the  neck  of 
DIB  slave  in  such  a  manner  as  to  deprive 
him  of  the  power  of  moving  his  head,  ac- 
cording to  tne  custom  of  t3rrant9 ;  because  a 
punishment  of  this  nature  is  like  the  tor- 
ments of  the  damned,  and  is  consequently 
unlawful,  in  the  same  maimer  as  scorching 
with  fire. 

But  he  may  imprison  him, — A  MussUL- 
If  AN  may  imprison  his  slave  ;  for  as  a  cus- 
tom prevails  amongst  the  Mussulmans  of 
oonfininp^  people  who  are  mad  or  seditious, 
so  in  a  similar  manner  it  is  lawful  for  a  per- 
son to  confine  a  slave,  that  he  may  prevent 
his  absconding,  and  thus  secure  his  pro- 
perty. 

Oldsters  are  allowed  in  cases  of  necessity, 
— It  is  not  abominable  to  apply  a  glyster  m 
a  case  of  need ;  because  medical  practices 
are  approved,  in  the  united  opinion  of  all 
our  doctors,  as  well  as  by  the  traditions  of 
the  prophet.  An  application  of  this  kind 
is,  moreover,  equally  proper,  whether  it  be 
administered  to  a  man  or  woman.  It  is  not 
aUowable,  however,  to  have  recourse  to  any 
forbidden  thing,  such  as  wine,  or  the  like ; 
for  it  is  unlawful  to  seek  healtri  by  unlawful 
means. 

The  allowances  of  a  Kazee  are  to  h^  tie- 
frayed  from  the  public  treasury, — It  is  not 
improper  to  defray  the  allowances  of  a 
Kazee  from  the  public  treasuiy,  because  the 

Srophet  nominated  Atab  Bin  Osaid  Eazee  of 
[ecca,  appointing  him  his  allowance  from 
the  public  treasury  there ;  and  he  also  no- 
minated Alee  to  be  Kazee  of  Yemn,  appoint- 
ing him  his  allowance  from  the  treasury 
there.— Besides,  as  a  Eazee  is,  by  the  nature 
of  his  office,  confined  to  the  business  of 
guarding  the  rights  of  Mussulmans,  his 
maintenance  is  therefore  drawn  from  their 
property  (and  the   public  treasury  is  the 


property  of  the   Mussulman  community}; 
tor  a  confinement  to  any  particular  office  or 
duty  entitles  to  maintenance;  as  holds  in 
the  case  of  an  executor,  or  a   Mozaribat 
factor  who  travels  with  the  stock. — It  is  to 
be  observed,  however,  that  the  propriety  of 
the  Kazee  receiving  his  allowance  irom  the 
public  treasury  is  only  where  he  takes  it  in 
a  satisfactory  manner,  without  any  condi- 
tion ;  for  if  he  should  refuse  to  undeitake  the 
office,  unless  the  sovereign  allow  him  a  cer- 
tain salary,  it  is  unlawful ;  because  he  in 
such  case  demands  a  reward  for  the  dis- 
char^  of  an  act  of  piety ;  for  such  the  office 
of  a  ^^azee  is ;  nay,  the  exercise  of  jurisdic- 
tion is  the  noblest  species  of  devotion. — It 
is  also  proper  to  remark,  that  if  a  Kazee  be 
poorj  it  is  most  eligible,  or  rather  incumbent 
on  him  to  receive  his  maintenance  from  the 
public  treasury ;  for  otherwise  he  woidd  be 
unable  to  support  the  dignity  of  his  office, 
from  a  necessary  attention  towards  the  con- 
cerns of  his  subsistence.  If,  on  the  contrary, 
he  be  rich,  some  deem  it  most  eligible  that 
he  should  not  receive  his  allowance  from  the 
public  treasury ;  whilst  others  maintain  that 
It  is  incumbent  on  him  so  to  do.    The  latter 
is  the  better  opinion ;  because  otherwise  the 
office  miffht  be  rendered  low  and  contempti- 
ble ;  and  also  because,  if  an  indigent  person 
should  succeed  a  rich  Kazee,  it  would  then  be 
difficult  for  him  to  procure  a  salary,  as  that 
had  been,  perhaps,  for  a  long  time  relin- 
quished. 

Case  of  a  Kazee  dismissed  after  having 
received  Aw  allowance.— If  a  Kazee,  having 
possessed  himself  of  one  year's  allowance, 
should  be  dismissed  from  his  office  before  the 
expiration  of  that  year,  there  is  in  this  case 
a  disagreement  amongst  our  doctors,  in  the 
same  manner  as  they  have  differed  in  opi- 
nion where  a  wife  dies  in  a  similar  predica- 
ment.* The  better  opinion,  however,  is  that 
he  should  restore  the  excess. 

Female  slaves  may  travel  without  being 
attended  by  a  kinsman. — Thehe  is  no  im- 
propriety in  a  female  slave  or  an  Am-Walid 
travelling  without  being  attended  bv  a  kins- 
man ;  because  a  stranger  (as  has  been  al- 
ready explained)  is  considered  the  same  as  a 
kinsman  with  respect  to  looking  at  or  touch- 
ing a  female  slave ;  and  an  Am-Walid  is 
also  a  slave,  as  being  property,  although  she 
cannot  be  sold. 
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OF   THE    CULTIVATION    OF   WASTE    LANDS,  f 

Definition  of  Mawat, — Maw  AT  (which  is 
here  rendered  waste  land)  signifies  any  piece 


•  See  Vol.  I.,  p.  143. 

f  Arab.   Ahya-al-Mawat,  meaning,  lite- 
rally, the  revival  of  the  dead. 
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uf  LTOunil  incapablti  of  yk'ldin?  advantasre,  1  conquest:  and  benoe  no  person  ctn  auooe 
c*ithL-r  Iruiu  a  want  of   water,  an  inunda- 1  a  property  in  them  without  the  consent  of 
ti«tn,  or  any  otlit-r  eau<o,   such  as  prevents   the  Imam,  as  holds  in.  all  caises  of  plnnder. 
till  ii  ire;   and  it  is  tor  mod  Mawat,  or  dead,        Tithe  only  ia  due  from  land  so  cuUirtttl 
bir:iusi>,  like  the  dead,  it  is  of  no  use.  unless  it  be  tnoist^ined  with  trihide  icaUr.- 

Anti  dtscriptinii  of  the  land  so  termed. —  Ik  a  person  cultivate  waste  land, a  tithe onlj 
Any  idece  of  ground  which,  from  a  lonf?  is  due  from  it^  for  it  is  unlawful  to  ciiarir<:  :> 
time,   has  luiu  waste  without  belon^jrinflT  to   Mussulman  with  tribute  in  the  beginnin;: 


any  i>i  rson,  or  which  has  been  formerly  the 
propiTty  of  a  Mussulman,  who  is  not  then 
known  and  is  likewise  so  far  removed  from  a 
villaiT''  that,  if  a  pcrwm  cnll  out  from  thence, 
his  voii-e  cannot  th«'re  be  hrard,  is  termed 


but  if  the  land  be  moistened  with  tribu'.; 
water,  tribute  may  lawfully  be  impoded,  a 
it  then  becomes  due  on  account  of  the  water. 
— If,  also,  a  person  cultivate  wast^  lands, 
and  afterwards  relinquish  them,  and  anotlz 


Mawat.    The  compili  r  of  the  Hedaya  re-  then  cultivate  thorn,  some  have  said  tluLt the 


marks  that  this  is  the  cxjdanation  of  it  as 
drlivrred  by  Kadooree.  It  is  reported  from 
^lojiammed  that  it  is  remiisito  the  ground 
ben«'itlier  tin*  propiTty  ot  a  Mussulman  nor 
a  /iiiimee :  and  likewisis  that  it  be  of  no 
iixs  in  whieh  ease  it  Incomes  absolutely 
Mawat:  but  that  Kr<jnnd  which  is  the  pro- 
]M'rty  either  of  a  Mussulman  or  a  /immce  is 
n<»t  Mawat. — if  the  ])roprietor  be  unknown, 
the  crround  in  the  mean  time  Indonp  to  the 
Mussulman  community ;— but  if  he  after- 
wards appiar,  it  must  bo  restored  to  him, 
and  the  cultivator  is  responsible  for  what- 
ever damage  he  may  have  occasioned. — 
Witli  resptM-t  to  the  ground  beinp  distant 
from  a  vi'.lapre,  as  mc?ntioned  by  Kadooree, 
Aboo  Voosaf  is  of  opinion  that  this  is  a 
cun(  lit  it'll,  for  this  reason,  that  where  the 

f ground  is  contit^uous  to  a  village  it  cannot 
K'  said  to  be  entirely'  useless  to  flie  inha- 
bitants of  jt.  Mohammed  holds  it  sufficient 
that  the  \ filacers  do  not  in  reality  make  use 
of  tlie  pround,  wliether  it  bo  contiguous  or 
not.  The  sam<'  oninion  has  been  delivered 
})v  tln"  Imam  styled  Khahir  /ada ;  but  Shims 
nl  Avma,  the  Siruckshian,  has  adopted  the 
c»pin!on  of  Aboo  Voosaf. 

The  cuUivution  of  tcasfe  UuhIh  invests  the 
ciilfirator  trith  a  properttj  in  //*t'//».-^W]l0- 
sor.vKR  cultivatt's  waste  lands,  with  the 
iKTinission  of  tlie  chief,  obtains  a  property 
m  them  ;  whereas,  if  a  person  cultivate 
tliem  without  such  ])erinisBiou,  he  docs  not 
in  that  case  become  T)ro|)rietor,  according  to 
llancefa.  The  two  tliM'ijdtrs  maintain  that, 
in  this  case  also,  thr  cultivator  becomes  nro- 
piietor  ;  In  cause  of  a  bayiup;  of  the  propnct, 
**  Whosoever  cultivates  waste  lands  does 
thereby  acquire  the  property  of  them;'*  and 
also  because  they  are  a  >ort  of  common  goods, 
and  become  the  proptily  of  the  cultivator  in 
virtue  of  his  being  \\\v.  iirst  possoysor  ;  in  the 
same  manner  as  in  the  ease  of  seizing  game, 
or  gathering  iiiowood.  ihw  argument  of 
llaneefa  on  this  point  is  a  saying  of  the  pro- 
phet, "Nothing  IS  lawful  to  any  person  but 
Avhat  is  permitted  by  the  Imam  :"— and  with 
rrsju'ct  to  the  saving  quoted  by  the  two  dis- 
ciples, it  is  to  be  construed  merelv  into  a 
jiuli(;ial  permission  (for  the  propnct  was 
iiimself  an  Imam),— in  the  same  manner  as 
where  he  fiaid,  **  Whoever  kills  an  inlidel  is 
entitled  to  his  armour." — Besides,  all  waste 

lands  aro  plunder,  seeing  that  the  Mussul-  _     

maus  acquired  thv  posses^iou  of  them  by 'with  stoues,  Ac,  does  nut, Tike  cultivativfl. 


second  cultivator  is  best  entitled  to  the  prs* 
perty ;  for  the  Urst  was  owner  of  the  pra'J 
merely^,  and  not  of  the  land  itself;  ui 
theroiore,  upon  his  relinquishing  it,  *i-. 
1  second  obtains  a  superior  claim.  It  i»  ftr- 
tain,  however,  that  the  iirst  cultivator  nx 
resume  the  lands  from  the  second,  be-:^u^ 
he  is  proprietor  of  them  in  virtue  of  Livii; 
brouifht  them  to  a  state  of  cultivation  ;ir 
appears  from   the    sajing  of  the  piopcs't 

?|uoted  in  the  preceding  case),  and  doe«  lA 
orfeit  his  property  by  tne  relinquishnu-nt 

In  the  cultivation  of  the  circumjaa^t 
grounds^  a  road  nmstoe  left  to  it.—ll  i 
pi-rson  cultivate  a  piece  of  waste  land,  ud 
four  others  afterwards  so  cultivate  the  rir- 
cunojaeent  ground  as  to  obstruct  the  passi^ 
into  his  propert]r,  it  is  reported,  from  lt> 
hammed,  that  his  road  is  to  lead  throari 
the  ground  of  him  who  cultivated  last;  (tr, 
after  three  of  tho  sides  borderine  upm  b 
property  had  been  cultivated,  tine  oth«r  i*.' 
consequence  remains  for  bis  ingress  a^ 
egress ;  and  therefore  the  person  who  eclu* 
vatcB  it  wilfully  aims  at  tne  destruction  ^ 
his  risrht. 

A  /immce  acquires  a  property  in  tht  fc** 
he  cuitirates,  as  trell  as  a  j/ttsituinuiH.'-h  '- 
Zimmec  cultivate  waste  lands,  he  becorc^i 
proprietor  of  them,  in  tiie  same  manner  ^ 
a  Mussulman;  because  cultivation  enJov> 
with  a  right  of  property.  (Haneefa,  h'»- 
ever,  holds  that  the  consent  of  the  Imtm  '•: 
n^quisitc.)— A  Zimmce  and  a  Mussulm&r* 
therefore,  are  alike  in  this  respect,  in  di- 
same  manner  as  in  all  other  points  of  p^'- 
perty. 

If  the  hnd  be  not  cultivated  for  tfirr- 
years  after  it  is  marked  off^  it  may  he  travi- 
Jcrrvd  by  the  Imam, — If  a  per&on  cireuu- 
scribe  a  piece  of  ground,  and  &.ct  marks  uF".:. 
it  with  stones  or  such  like,  and  keep  it  i': 
that  state  for  tho  space  of  thi-ee  years  wiii- 
out  cultivating  it,  tho  Imam  mav  in  tha: 
case  lawfully  resume  it,  and  assign  it  t* 
another ;  because  tho  ground  was  givrn  a 
the  Iirst  with  a  view  to  nis  cultivatin;;  it,  *:• 
that  a  benefit  might  ensue  to  the  Mu>»g1- 
mans  from  the  collection  of  the  tithe  ai:«l 
tribute ;  and  as  he  neglected  this,  it  is  ihttv 
fore  incumbent  on  the  Imam  to  deliver  K 
over  to  another,  that  the  end  for  wliich  i: 
was  given  to  the  first  may  be  answeivJ.  - 
Moreover,  the  encompassing  of  the  givuLil 
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create  a  riffht  of  property,  since  by  culti-  infcly*  our  doctors  have  said,  that  it  is  not 

vating  the  land  is  understood  rendering:  it  lawful  for  the  Imam  to  bestow  on  a  person 

productive,   whereas   the   encompassing   it  any   article   of   indispensable   use   to   the 

with  stones  serves  merely  to  desi&rnate  the  Mussulmans,  such  as  a  si^t-pit,  or  a  well 

boundaries:  the  land,  therefore,  still  remains  from  which  the  people  draw  water  to  drink, 

unappropriated  as  before. — With  respect  to  A  space  is  appropriated  to  wells  dug  in 

the  spt-cihcation  of  three  years,  as  here  men-  waste  lands, — Whoever  digs  a  well  in  waste 

tioned,  it  is  founded  on  a  saying  of  Omar,  land  is  entitled  to  a  space  or  piece  of  land  * 

**  The  marker  has  no  right  after  three  years  round  it    If,  therefore,  the  well  be  duf  for 

have  elapsed."— It  also  proceeds  on  this  prin-  the  use  of  camels,  a  space  of  forty  yaros  is 

oiple,  that  three  periods  of  time  are  requisite  annexed  to  it. — This  is  related  in  the  tradi- 

for  a  person  who  marks  lands ;  one,  that  he  tions.    Several  of  our  doctors  have  construed 

may  go  to  his  place  of  abode  after  having  the  forty  yards  to  mean  the  aggregate  space, 

set  the  marks ;  another,  that  he  may  there  The  better  opinion,  however,  is  that  forty 

settle  his  affairs ;  and  a  third,  that  he  may  yards  are  annexed  to  each  side  of  the  well ; 

return  to  his  land ;  and  each  of  these  several  for  as  many  lands  are  of  a  soft  and  humid 

periods  is  determined  at  a  year,  as  it  is  pro-  soil,  it  might  happen  that  if  another  person 

Dable  any  less  division  of  time,  such  as  an  should  dig  a  well  ut  a  less  dbtance  from  the 

iBoar,  a  day,  or  a  month,  might  not  suffice  to  first  than  forty  yards,  the  water  of  the  one 

answer  the  purpose.    If,  therefore,  after  the  might  ooze  through  the  earth  and  commimi- 

elapse  of  three  years  the  marker  return  not  cato  vdth.  the  other.    If  the  well  be  dug 

to  his  lands,  it  is  presumed  that  he  has  relin-  with  a  view  to  drawing  water  from  it  by 

^iiished  them. — Lawyers  remark  that  what  means  of  camels  or  other  animals,t  in  that 

u  here  advanced  proceeds  upon  a  principle  case  the  space  of  sixty  yards  is  annexed, 

of  equity ;  but  that,  in  strictness  of  law,  if  according  to  the  two   disciples.     Haneefa 

a  person  cultivate  ^e  lands  which  another  holds  that  in  this  case  likewise  only  forty 

has  marked  before  the  elapse  of  the  period  yards  are  allowed.— The  arguments  of  the 

above  mentioned,  he  becomes  the  proprietor  disciples   upon   this   point  are  twofold.  — 

of  them,  as  in  this  case  he  is  the  cultivator,  Fibst,  a  saying  of  the  prophet,  **  The  pre- 

and  not  the  other.  cincts  of  a  fountain  are  hvo  hundred  yards, 

Manner  of  marking  off  waste  land, — It  is  of  a  well  firom  which  camels  may  drink  forty, 
here  proper  to  obser>'o  that  waste  lands  may  and  of  a  well  from  which  water  is  drawn 
be  marked  by  other  modes  besides  settiiig  sixty  yards."— Secondly,  there  is  a  neces- 
stones,  such  as  by  surrounding  them  with  sity  that  a  considerable  space  be  annexed  to 
the  branches  of  trees ;  by  burning  the  under-  a  well  of  this  nature,  since  the  camels  may 
wood  and  thorns  which  may  be  growing  ppon  be  required  to  bo  led  to  a  distance  from  it,  as 
the  lands ;  or  by  collecting  them  together  the  rope  by  which  tho  water  is  drawn  up  is 
and  scattering  them,  mixed  with  a  little  often  of  long  extent ;  but  where  wells  are  so 
earth,  about  the  borders,  without  carrying  made  that  tne  water  may  be  taken  out  by 
them  BO  uniformly  round  as  to  form  a  con-  tho  hand,  it  is  not  necessary  that  any  great 
tinned  boundary  ;  or,  lastly,  by  digging  a  space  be  allotted  on  this  account ;  and  there- 
trench  one  or  two  yards  in  width.  fore  a  difference  should  certainly  be  made 

Cultivation  is  established  by  digging  and  between  the  two  sorts  of  wells.    Haneefa  ar- 

watering  the  around. ^It  is  related,  as  an  gues  from  the  tradition  before  cited,  in  which 

opinion  of  Mohammed,  that  if  a  person  dig  forty  yards  arc  mentioned,  without  distin- 

np  and  water  a  piece  of  waste  land,  ho  is  puishing  between  the  two  8]H.eics  of  wells, 

then  the  cultivator  of  it ;  whereas,  if  he  dig  The  ol»jection,  moreover,  started  by  the  two 

it  up  or  water  it  singly,  he  is  only  held  to  disciples  may  bo  obviated  l)y  making  the 

have  Set  a  mark  upon  it. — lu  the  same  man-  camels  revolve  round  the  well  with  the  rope, 

ner,  if  he  dig  a  trench  or  ditch  without  instead  of  driving  them  dirt'ctly  from  it. 

watering  the  land,  it  is  considered  only  as  If  the  well  have  a  fountain  in  it,  the  space 

marking ;   whereas,  if  be  moisten  it  with  annexed  to  it  is  live  hundred  yards ;  be- 

water,  after  digging  a  trench,  it  is  cultiva-  cause  of  the  tradition  l>eforo  (luoted ;  and 

tion.  also,  because  a  large  space  is  here  absolutely 

Enclosing  it,  or  soicing  it  icith  seed. — If,  requisite ;  for  as  tlic  fountain  is  brought  out 

moreover,  a  person  raise  an  enclosure  round  to  water  the  ground,  one  space  is  required 

the  land  so  high  as  to  bo  a  dam  to  the  water,  through  which  tho  water  may  be  conducted 

he  is  held  to  have  cultivated  it ;  and  so  like-  from  tho  fountain ;  another  for  a  reservoir 

wise  if  he  sow  seed  in  it.  wherein  the  water  may  be  collected ;  and  a 

It  must  not  be  practised  on  the  borders  of  third  for  conveying  the  water  from  the  reser- 

land  already  cultivated.— It  is  not  permitted  voir  to  moisten  the  lands  for  cultivation.    A 

to  cultivate  a  piece  of  waste  land  imme-  considerable  space   is   therefore   required ; 

diately  bordering  upon  lands  tluit  are  in  a  which  is  determined  at  five  hundred  yardn, 
flourishing  state ;   as  it  is  requisite  that  a 

space  be  left  for  the  use  of  the  cattle  of  the  ,^-----— —-—-——-————— — 

other  proprietor,  and  also  for  piling  up  his  .     ,    tt                      •       ix     n 

staoks,  whence  such  land  does  not  come  /Arab.  Horccm;  meamng,  literally,  pro - 

under  the  description  of  waste  any  more  hibited  to  others, 

than  a  river  or  a  highway;— and  accord-  t  See  note  in  Vol.  11.,  p.  22y. 
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by  tlio  tradition;  and  this,  aecordiiiK  to  tho  r;our*e.—WBOETEii  digia  a  chinnel"  fw 
mobt  nuthi-ntio  opJnionn,  means  five  hundred  '  oonductiny  water  to  any  place,  hu  •  imm 
* '  J   uf  the   fountain  ;   the    annexed  to  it,  acoording  to  hii  wut.    t:  a 


yard  mciuuring  six  «|)uns.^(Some  have  said  related  hj  Uuhammed  that  ui  aqnedna  l 
that  thu  annexaliun  of  five  hundred  yards  the  same  as  a  well,  so  fsr  ai  regud>  tL 
to  a  fuuntuiu  ia  onl^  in  the  country  of  annexing  of  land  to  it- — Some  u^  thit  tlu 
Arabia,  wlii-re  thv  »>il  is  hard  ;  but  that  in  is  the  doctriae  of  the  two  ditciplc* ;  hA 
our  country,  wlivre  it  is  sofl,  a  larKcr  exU'nt  thai,  according  to  Haneefa,  no  spaa  '« 
is  rcqiiirctl,  M  othiTwise  the  water  of  one  allowed,  except  when  the  water  *pfaa 
fountain  mijtht  transude  throui;h  the  earth  above  ground  :  for  oa  an  aqueduct  ij  u  ful 
and  cimmunicatt-  with  that  of  another.)  merely  a  riTulet,  it  is  tlierefore  subject  lo  lie 

Wilkin  Ihr  lii'iili  uf  ahich  iiii  other  perma  same  rules.  Several  doctors  have,  itowtia, 
If  enlillcJ  la  dig. — If  a  person  attemi)t  to  maintained  that  when  an  aqueduct  sppftn 
dig  awcll  wilhin  the  limitsof  the  proprietor  above  ground,  it  is  then  oonsidertd  m lit 
of  nnuther  well,  in  that  ease  the  other  may  same  light  as  a  spring-  or  fountain;  andtisl 
pMhihit  him  i  iwcause  the  limits  of  his  well  consequently  the  same  qaanti^  of  Usdii 
arc  his  prDporty  (as  hax  bei'U  explained),  and  annexed  to  it,  namely,  five  hundred  nriL 
thcrefon.-  none  hoa  a  right  to  encroach  upon  .  Or  to  a  tree  planted  in  matU  fani— Ii  i 
t1i<'m.  If,  also,  a  person  should  actually  dig  |  person  plant  a  tree  in  a  waste  spot  of  lid, 
u  Will  within  the  limils  of  another,  the  first  be  is  entitled  to  a  small  space  as  ansppo- 
proprietor  haa  in  that  case  tht' opUun  either  daga  to  it;  wherefore  no  other  penoa  ii 
of  nlling  it  up  himself  gratuitously,  or  of  allowed  to  plant  a  tree  on  the  ground  >it^ 
fori'ini:  tho  other  «>  to  do. — Some  have  said  his  precincts,  as  this  space  ia  useful  lo  ^ 
that,  in  this  ca:<e,  the  first  proprietor  is  to  for  collecting  bis  fruits,  and  heaping  tfaa 
take  a  compensation  for  the  damage  from  upon  it.  The  space  allotted  to  a  trteiitk 
the  other,  and  then  to  Jill  up  the  well  him-  '  measure  of  five  f  ards,  agreeably  t»  ibt 
self :— in  the  aamu  manner  as  where  a  person  occurs  in  the  traditions  upon  that  snbjwt 
destroys  a  wall  tho  properly  of  another,  in  ThedtserUdbediqfrireramtutnoibtetii- 
which  cose  he  must  make  reparation  to  the    catfi^.—L&MiSthrouKh  which  the  Kaphntu, 

5roprii'tor,  who  ninst  rebuild  it  himself,  i  the  Tigris,  or  any  similar  river  formeriyni. 
hilt  isn|iproved.  It  in  related  in  Khosaf 'e  must  not  be  cultivated,  if  it  be  postibUtU 
treatisi'  upon  the  duties  of  a  Kazee,  that  the  tho  river  mav  again  run  orer  them;  utb 
damage,  in  this  instance,  must  be  computed  peoplewhoselandslieadjacent  to  therivaic 
by  a  comparison  of  the  ^'aluc  the  first  well  I  its  former  course  have  an  interest  indesiitf 
bore  before  the  other  wait  dug,  with  what  it  that  tho  river  m^  not  be  prevented  frn 
bears  afterwarda ;  the  difference  showing  the  '  returning  to  it.  If,  however,  the  landi  k 
lo.-B  Kuxtiiined.  not  iikety  to  he  again  overflowed,  tbeT  nt 

Or,  if  an;/  do  sii,  he  is  retpoiiaible for  aiwh  then  held  to  be  waste,  provided  tnej  itv* 
iicciiknU  ai  it  may  wcniiVxi.— Tuebb  is  no  adjoin  to  any  cultivated  spot  ;^bocanseiDfL 
responsibility  for  any  thing  which  uiar  hap-  lands  are  not  the  property  of  any  one ;  fa 
pen  to  bo  destroyed  by  fallbg  into  the  first  tho  superiorityof  water  repels  all  other  snpe- 
of  the  two  wells,  as  the  proprietor,  In  dig-  riority ;  but  aasoonas  thelandappesrssw: 
girig  it,  wiiB  not  guiUy  of  any  treapase.—  the  water  it  beoomes  subject  to  the  Imam. 
Tlii:4  i^  evident,  in  tho  opinion  of  llaneefa,  jI  tpace  i»  tu/t  alloiced  to  an  aqueduct  ra- 
it \u:  dug  it  ivitli  the  consent  of  the  Imam  ;  i  iiing  through  another's  Uind  tcitAoul proofs; 
ami  also  in  the  opinion  of  tho  two  disciples,  \  prior  right. — Whoevee  has  the  proptrtti 
wliulher  it  was  done  with  the  consent  of  the  i  an  aijueduct,  which  runs  throu^^h  land  dc 
Imam  or  not ;— uccordiug  ti>  llaneefa,  be-  ^longing  to  another,  is  not  {uecordin;  tu 
euuBi:  the  diggiug  of  u  well,  in  this  iustance,  I  Haneefa)  entitled  to  any  adjacent  spsb. 
wiiH  the  came  as  the  setting  of  mark:-,  which  I  unless  ho  produce  evidenco  to  prove  U) 
may  bo  done  without  the  consent  of  the  '  right.— The  two  disciples,  on  the  ccntni}', 
I„ii>m.  although  the  property  cannot  bi  maintain  that  he  is,  in  virtue  of  hid  pro-  I 
■  .:.,....  i.:_  _  ....■__■._  _Yi^  Qji  jjjj  pcrCy  in  the  aqueduct,  entitled  to  the  baab 
on  which  people  pass,  and  which  the  earti 
throwu  up  by  tho  excavation  of  it  occapiis. 
Nome  have  aaid  that  the  ditfereucc  of  opiaios 
ill  this  ease  is  founded  on  that  which  obtains 
where  a  person  digs  a  canal  in  waste  limb 
by  permission  of  the  Imam  ;  fur  iu  this  case, 

according  to  Haneefa,  he  is  not  entitled  U 

ing  upon  it,  and  the  water  of  that  othet  any  spaoe ;  wheveas  the  two  disciples  nuiii' 
Hhoulu  then  decrease,  he  ia  not  liable  tc  lain  that  he  is  so  entitled,  sine«  he  cU 
m.ike  any  compensation,  as  he  is  not  here  '  derive  no  advantage  from  the  canal  unL^ 
h'uilty  of  any  transgression. — In  tliia  last  he  possess  a  space  annexed  to  it,  as  he  mutt 
T,  the  second  digger  is  entitled    _^.^.^_.^_ 


a*   the    proprietor   of  this  well    ban    

guilty  of  a  trcspas-.  in  having  dug  upon  tht 
property  of  another.  II',  on  the  other  hand, 
a  person  iig  a  well  bordering  on  tho  pre- 
cincts of  another,  without  however  eocroacb- 


well,  us  the  ground  on  the  side  of  the  first       *  Arab.    Kanut.     Pers.    Kar^ci.     It  it 
well  itt  the  )irii|>erly  of  the  first  digger.  generally  understood  to  meaa  a  aubtena* 

A  space  t«  aho  appropriixled  to  a  water-    neous  aqueduct  or  drain. 
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often  be  obliged  to  walk  along  the  banks  of 
it  to  dear  away  any  incnmbranceB  that  may 
■top  the  coune  of  the  water,  it  being 

practicable   fur   a  perBon,   ia    the    comi 

oonrse  of  things,  to  walk  in  the  middle  of 
it.— As,  moreover,  he  is  often  necessitated 
to  dam  it  with  earth  and  clay,  and  it  is 
iinpoaaiblc  for  him  to  brinfj;  these  from  any 
distance  without  incurring  an  extraordinary 

expense;  lie  ia  therefore  entitled  *"  " 

of  ground,  in  the  aame  manner  a. 

irho  digs  a  well. — The  argument  of  Haneefa 
is,  that  tho  claim  to  any  epace  is  repugnant 
to  analogy,  the  right  to  it  being  estaobshed, 
in  the  coac  of  a  well,  solely  on  the  ground  of 
.  tlie  precept  before  quoted.  Besides,  the  ne~ 
acuity  for  a  space,  in  the  case  of  a  well,  is 
more  urgent  tiian  in  the  case  of  a  canal  or 
aqueduct ;  for,  in  the  latter,  the  use  of  the 
vater  may  be  enjoyed  without  any  spaoe, — 
whereas,  in  the  tanner,  this  is  impossible,  as 
the  water  innst  be  pulled  up  by  a  rope,  to 
eflbct  which  a  apace  is  requisite,  aa  has  been 
biefore  explained.  Hence  there  is  an  obvious 
difference  between  a  well  and  a  canal ;  and 
consequently  they  can  bear  no  analogy  to 
each  other.  The  reaaon  for  founding  the 
ease  in  question  on  this  is,  that  if  the  pro- 
prietor ot  the  aqueduct  be  entitled  to  a  space 
of  land,  he  is  held  to  be  seised  of  the  said 

Sace  as  a  dependency  of  the  aqueduct ;  and 
e  evidence  of  the  possessor  ia  valid  in  case 
of  a  contest ;  whereas  if,  on  the  contrary,  he 
Im  not  eotitled  to  any  space,  he  is  not  held 
to  be  seised  of  it,  and  circumstances  there- 
fore testify  for  the  proprietor  of  the  land;  as 
■hall  shortly  be  explained.— If,  however,  the 
case  in  question  be  considered  separately, 
and  not  as  founded  on  the  above,  then  the 
two  disciples  argne  that  the  space  is  in  the 
hands  of  the  proprietor  of  the  aqueduct,  as 
he  preserves  the  water  by  means  of  it, — 
whence  it  is  that  the  proprietor  of  the  land 
ia  not  entitled  to  breA  it  down. — Haneefa, 
on  the  other  hand,  argues  that  the  dependent 
land  resembles  the  other  land  of  the  proprie- 
tor, with  reaoect  both  to  appearance  and  sub- 
stance :— with  respect  to  appearance,  because 
it  is  on  a  level  with,  and  joins  to  it ;  end  with 
Teapect  to  substance  also,  because  it  is  of  the 
same  soil,  and  ia  equally  capable  of  nourish- 
ing trees  and  vegetables ;  and  circnm stances 
testify  for  Lim  who  is  in  possesBion  of  what 
hears  the  greatest  resemblance  to  the  depen- 
dent ground,  namely,  the  land  adjacent  to 
it; — in  the  same  manner  as  where  two  people 
contend  for  a  door-plank  in  the  poasession  of 
some  other  person,  and  which  exactly  quad- 
rates with  another  that  ia  possessed  Ig  one 
of  the  litigants ;  for  in  that  case  the  Kozee 
must  adjudge  such  plank  to  be  the  property 
of  hiTti  who  possesses  the  correspondent  one. 
— In  reply  to  what  the  two  disciples  further 
urge,  it  may  be  observed  that  the  oontest 
here  does  not  hinge  upon  what  was  placed 
for  the  oonaervation  of  the  water  [the  hank^, 
hut  upon  what  ia  independent  of  it,  and  nt 
for  prodnoing  tnes,  to.  Beiddas,  mppoatng 
that  the  proprietor  of  the  aquedoot"™*'™- 


the  water  only  on  account  of  the  dependent 
space  of  land,  it  may  be  answered  Uiat  the 
proprietor  of  the  ground  preserves  it  only  on 
account  of  the  dependent  s[>ace  of  land  like- 
wise. —With  respect,  moreover,  to  what  they 
urge,  that  "  the  proprietor  of  the  land  is  not 
entitled  to  break  down  the  banks  of  the 
aqueduct,"  it  is  to  be  observed  that  this  ii 
not  because  they  are  the  property  of  the 
proprietor  of  the  aqueduct,  but  merely  be- 
cause he  has  an  interest  in  them; — in  the 
Fiiime  mAdUt^r  as  where  a  person  is  possessed 
of  a  wall,  and  another,  having  the  property 
of  a  wall  near  it,  lays  beams  across  botn 
with  the  assi^nt  of  tne  other ;  for  in  such 
ease  thv  othfr  has  not  afterwards  the  power 
of  pulling  down  his  own  wall,  since  he  must 
thertby  iujure  the  right  of  this  person. 

Differi'iices  of  opinion  concerning  aque- 
fliic/s.—Ir  is  related,  in  the  Jama  Sagheer, 
that  if  a  pirson  possess  an  aqueduct,  having 
banks  on  each  side,  and  adjacent  to  them  a 
piece  of  land  belonging  to  some  other  per- 
son, and  the  banks  be  not  in  the  hands  of 
any  one,  that  is  to  say,  be  destitute  of  marka, 
such  as  trees,  stones,  or  the  like,  to  deter- 
mine the  property,  those  banks  belong  to  the 
proprietor  of  the  land,  according  to  Haneefa ; 
— whereas  the  two  disciples  hud  that  they 
appertain  to  the  proprietor  of  the  river. — If, 
on  the  contrary,  the  mark  of  any  person  be 
left  upon  them,  they  are  then  unanimously 
of  opinion  that  the  marker  has  the  better 
claim. — Still,  however,  they  differ  in  opinion 
where  there  is  a  tree  upon  the  banka,  and  it 
is  not  known  who  planted  it ;  for  Haneefa  ia 
of  opinion  that  to  plant  a  tree  is  the  right  of 
the  proprietor  of  the  ground,  whilst  the  two 
disciples  hold  this  to  be  the  right  of  the  pro- 
prietor of  the  aqueduct. — With  reaped,  also, 
to  throwing  up  earth,  many  have  said  that 
there  is  a  (UsagTeement ;  whilst  others  have 
said  that  this  belongs  to  the  proprietor  of 
the  aqueduct,  provided  he  do  not  exceed  the 
prescribed  bounds.  With  regard  to  walking 
upon  the  honks,  some  have  said  that  it  is  not 
permitted,  in  the  opinion  of  Haneefa;  whilst 
otheh  have  said  tliat  it  is  not  prohibited, 
because  of  there  being  a  necessity  for  it. 
The  learned  Aboo  Jafir  has  said  that  he 
would  decree  according  to  the  opinion  of 
Haneefa  in  the  case  of  planting  a  tree, —  and 
according  to  that  of  the  two  disciples,  in  the 
case  of  throwing  up  earth.  It  is  reported, 
from  Aboo  Yoosaf,  that  the  width  of  the 
dependent  space  of  an  aquednct  is  half  the 
breadth  of  the  aqueduct ;  but  according  to 
Mohammed  it  is  the  whole  breadth :  and 
this  opinion  is  the  most  favourable  to  man- 
kind.— It  is  here  proper  to  observe,  that  tlio 
subject  resolves  itself  into  several  sections, 
treating  of  the  cases  of  Shirba,  or  a  right 
to  water,  whether  derived  from  the  possoE- 
sion  of  land,  ot  from  other  oanses. 
Section  I. 
Of  WaUri. 

All  ptoplt  have  a  rifht  to  drink  from  a 
M*U,  eanal,  or  rttervoir:  and  alto  eattlt.— 
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If  a  pfTson  have  the  property  of  a  canal,  a 
v,\\l,  or  a  rosrrvoir,  he  eaniiot  prohibit  either 
man  "'r  lu/ust  from  drink inp:  r>f  it.— Here  it 
is  nt'ocssary  to  pnmisc  that  water  is  of  four 
kinds.  I.  Th«'  water  of  the  ocean,  which 
C'V«  ry  p».TSt»n  has  a  ri^ht  to  drink,  or  to 
rnrrv  away  for  111.'  purpost-  uf  moistening 
liis  lands. — If,  therefore,  a  perrfon  incline  to 
dik'  a  eaual,  and  eonvey  the  water  in  it  from 
tliu  ocean  to  liis  land,  no  person  has  power 
to  i)revent  liini  from  so  doinjr;  for  the  enjoy- 
ment of  the  water  of  the  ocean  is  common  to 
every  one,  in  the  same  manner  as  the  li^l^^t 
of  th«-  sun  or  moon,  or  the  use  of  the  air. — 
II.  The  water  of  hirj^'e  rivers,  such  as  the 
Oxiis,  the  Kunhrali'S,  or  the  Tit^'-ris,  in  which 
every  p'-rson  nas  an  absolute  rif^ht  to  drink, 
and  also  a  conditional  riurht  to  use  it  towards 
moistening:  his  lands ; — that  is  to  say,  a  per- 
son, if  he  cultivate  wasl<?  land,  may  dip  a 
channel  for  th<*  jmrpose  of  convevinj?  water 
to  it  from  the  river,  provided  his  Aoing  so  be 
not  detrimental  to  tnc  people ;  but  if  there 
K'  a  probability  of  its  neinff  hurtful  in  its 
conse(|uences  (as  if,  by  opening  the  banks, 
the  water  should  overllow  the  country  and 
villaj:jes  around),  in  that  case  he  is  not  per- 
mitted to  dij?  a  channel  for  the  watering  of 
his  land,  as  the  prevention  of  a  public  eyH 
is  a  consideration  of  jrreater  moment. — Ana- 
lo*?ous  to  tliis,  also,  is  the  erection  of  a  mill 
on  the  banks  of  a  river ;  for  the  demolition 
of  the  l)anks  by  tlio  mill  is  the  same  as  by 
watering  land. — III.  AVater  in  which  several 
have  a  snare  ;— and  in  which,  likewise,  the 
right  of  drinking:  is  allowed  to  every  one ; 
for  it  is  recorded  in  the  traditions  that  three 
things  are  common  to  all,  namely,  wat^r, 
Ij^rass,  and  fire.  Besides,  wells,  and  the  like, 
arc  not  dujf  for  the  purpose  of  prcscrvinj? 
water ;  and  hence  the  water  of  them  is  not 
the  propertjr  of  any  one ;  for  it  is  common, 
and  as  sucn  cannot  be  made  a  particular 
property  until  it  be  separatel)'  Kept  and 
preserved ;— as  holds  witli  respect  to  a  deer 
that  only  sleeps  upon  a  person's  ground. 
There  is,  moreover,  a  necessity  for  c»tab- 
lishinff  this  common  risrht  with  regard  to 
water,  since  it  is  impossible  for  every  person 
to  carry  it  ahmg  witli  him  ;  and  as  a  person 
may  be  in  want  of  it  for  himself  and  his 
horse,  mankind  would  there  fore  be  too  much 
cramped  if  an  unlimited  use  of  it  were  not 
granted  them.  If,  however,  a  person  incline 
to  bring  water  to  moisten  the  land  he  had 
cultivated  from  a  river  or  canal  which  be- 
longs to  others,  the  proprietors  may  pre- 
vent 1dm,  as  otherwise  their  right  of  water- 
in":  *  would  be  entirely  destroyed.  —  IV. 
W  ater  which  is  preserved,  or,  in  other 
words,  kept  in  vessels.  Water,  of  this  de- 
scription IS  property,  because  of  its  deten- 
tion;  and  the  right  of  others  no  longer  ex- 
tends to  it; — in  tlie  same  manner  as  holds 


•  Arab.  Shirba,  a  particular  right  to  water, 
explained  in  the  course  of  this  book. 


with  respect  to  gtime,  after  bein^  taken  It 
any  person.  Nevertheless,  it  is  doubt^ 
whether  this  water  may  not  also  be  jnrti- 
cipated,  because  of  the  tradition  UfoK 
quoted.  Hence,  if  a  person,  in  a  time  of 
scarcity,  steal  a  quantity  of  water  eqnin- 
lent  to  the  amount  which  constitutes  tb^ft, 
he  is  not  liable  to  amputation. 

Uniess  there  be  other  water  at  a  little  ^i*- 
tance,--\¥  a  person  be  possessed  of  a  x-l, 
fountain,  or  rivulet,  he  may  prerent  tny 
one  from  drinkini?  the  water  of  them,  air 
encroaching  on  his  property,  provided  thtw 
Ijc  other  water  at  a  little  distance,  ltd 
which  is  not  the  particular  property  of  a::T 
one.  If,  however,  this  be  not  the  case  :b 
proprietor  must  then  either  bring  him  wi:^r 
to  drink,  or  permit  him  to  take  it  himsr'.-: 
on  condition  that  he  destroy  not  the  binki. 
What  is  here  advanced  is  reporttnl  frc3 
Tahavee.— Some  have  said  that  this  is  i> 

E roved,  in  case  the  possessor  of  the  vS 
avc  dug  it  himself  m  land  which  is  bis 
own  property :  but  that,  if  he  should  have 
dug  It  m  waste  lands,  he  is  not,  in  that  ca», 
on  any  account  permitted  to  prohibit  oien 
from  entering  on  his  premises  to  drink  i 
water;  for  the  wuste  lands  are  a  comma 
right ;  and  as  the  well  was  dug  toward?  tte 
promoting  of  a  common  rii^ht,  namelv,  titk 
and  tribute,  it  follows  that  the  digging  of  il 
is  not  destructive  of  the  liberty  of  drinkiiif- 
If,  therefore,  the  proiprietor  refuse  the  othrf 
permission  to  drink,  and  that  other  be 
apprehensive  cither  of  the  death  of  himstif 
or  his  horse  from  an  excess  of  thirst,  ho  mr 
then  lawfully  oppose  the  proprietor  lA 
weapons,  as  he  has  already  aimed  at  b 
destruction  in  withholding'  his  right,  nam«^J. 
the  water ;  for  the  water  of  a  well  is  comid^ 
and  is  not  property.— It  is  otherwise  witi 
respect  to  water  kept  in  vessels ;  for  a  pfrsci 
m  want  of  it  where  it  is  so  kept,  is  (hlt 
permitted  to  contend  with  the  possessor  of  it 
without  weapons.  The  same  law  obtains  ia 
the  case  of  a  person  oppressed  with  hunsr. 
Many  have  said  that  in  the  case  of  a  well  i: 
is  not  lawful  to  use  weapons  ;  but  that  i:  is 
allowable  to  contend  Avith  a  stick ;  for  thv 
possessor  is  guilty  of  an  oflbnce  in  refti?ir2  , 
the  water ;  and  the  application  of  a  stick  i 
a  substitute  for  correction. 

Water  may  aho  he  carried  owav  fvr  ih 
purpose  of  nhlution.—lT  is  la^vful  for  men  to 
carry  away  water  from  a  rivulet  to  perfors 
tlieir  ablutions,  or  to  wash  their  garments.- 
This  IS  approved ;  because,  to  desire  men  tD 
purify  themselves,  or  to  wash  their  garmtnP 
with  such  water,  without  earning  it  avar 
(as  mentioned  by  some),  wonldL  be  attenJeJ 
with  much  inconvenience. 

Or  for  tcatering  trees  or  parterres,-ll 
also,  a  person  bo  inclined  to  water  the  tnv> 
or  small  parterre  before  his  house,  he  my 
lawfully  carry  away  water  for  that  piiip« 
from  the  rivulet  or  another;  for  theW 
allows  great  liberty  in  the  case  of  watfr, 
and  considers  the  refusal  of  it  as  tnily 
opprobrious.— A   person   is    not,    hotrenr. 
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p  allowed  to  carry  away  water  either  from  the 

u  rivalet,  well,  or  aqueduct  of  another,  for 

Z  the  use  of  his  orchard  or  fields,  unless  he  he 

V  expressly  permitted  so  to  do ;  and  the  pro- 

^  prietor  may  prohibit  him  from  it;  because 

J  when  water  is  i>ossessed  in  joint  property, 

^  none  but  the  proprietors  have  any  right  to 

l^  the  use  of  it,  as  otherwise  their  right  would 

•^  be  defeated. — Still,  however,  the  proprietor 
of  the  river  may,  if  he  choose,  either  give 

-^  or  lend  the  water  of  it  to  another,  because 

'I  it  is  his  property,  and  because  the  gift  of 

'■''  each  is  customary;  in  the  same  manner  as 

"^  holds  with  respect  to  water  preserved   in 

^  Teasels. 

Section  II, 
-  Of  digging  or  clearing  Rivers* 

?.  JRivers  are  of  three  descriptions, — Ritebs 
^'  are  of  three  kinds. — I.  Such  as  are  not  the 
'^'  property  of  any;  and  of  which  the  waters 
:-  nave  not  been  divided,  like  the  Tigris, 
'  Euphrates,  &c. — II.  Such  as,  being  appro- 
'  priated  and  divided,  are  at  the  same  time 

Sublio  rivers,    in    which   boats   sail.— III. 
ivers  that  are  held  in  property,  and  divi- 
::'  ded ;  and  are  also  private,  in  which  no  boats 


Great  public  rivers  must  he  cleared  and 
:    repaired  at  the  expense  of  the  public  trea- 
"    9ury. — In  the  first  kind  of  rivers,  if  the 
''    river  fill  up  so  as  to  require  digj^ing,  the 
'    eare  thereol  devolves  upon  the  chief,  r  who 
is    to   defray  the  charges  of  it  from   the 
public  treasury ;   for  as  the  work  is  per- 
S^rmcd  for  the  advantage  of  the  Mussulman 
community,  the  expense  attending  it  must 
be  defrayed  from  tne  property  of  the  com- 
munity ; — those  expenses  must,  however,  be 
disbursed   from  the  funds  of  tribute  and 
capitation-tax,  and  not  from  those  of  tithe 
and  alms;  for  the  latter  are  appropriated 
solely  to  the  use  of  the  poor,  wnereas  the 
former  are  intended  as  a  provision  to  answer 
contingencies. 

Or  by  a  general  contribution  of  labour.--' 
If  there  be  not  any  money  in  the  public 
treasury,  the  chief  is  in  that  case  at  liberty, 
with  a  view  to  promote  the  public  utility, 
to  compel  the  people  to  repair  the  damage  in 
question,  as  it  is  presumed  they  would  not 
of  themselves  apply  to  the  work, — whence 
it  was  that  Omar  Farook  said  to  the  people, 
•*  Were  I  to  leave  you  to  your  own  direction, 
without  ever  using  compulsion,  verily, 
naatters  would  come  to  such  a  pass  that  you 
would  even  sell  your  children." — None, 
bowever,  must  be  compelled  but  such  as  are 
able  to  work;  and  such  as  are  not  able  to 

•  Arab.  Xihr.— It  is  a  term  of  very  general 
application,  signifying  not  only  rivers  pro- 
perly so  called,  but  also  canal^  or  any  other 
species  of  aoueduot  constructca  by  art. 

t  Arab.  Walee;  meaninpr,  ^^erally,  the 
governor  of  a  province  or  distnct. 


work,  and  are  rich,  must  pay  a  certain  sum, 
according  to  their  particular  station  and 
ability. 

And  appropriated  rivers^  at  the  expense  of 
the  nroprietors, — ^With  respect  to  the  second 
kind  of  river,  it  must  be  cleared,  when 
requisite,  at  the  expense. of  the  proprietors, 
without  any  supply  from  the  pubbc  trea- 
sury ;  for  the  rignt  of  the  river  particularly 
belongs  to  them,  as  does  also  the  use  of  it, — 
If,  therefore,  btlj  one  of  them  should  refuse 
to  assist  in  digging,  the  chief  may  compel 
him,  to  the  end  that  the  others  may  not 
suffer  any  injury  by  his  refusal. 

Objection.— It  would  appear  that,  in 
being  thus  forced  to  work,  the  refuser  suffers 
an  injury. 

Reply. — Such  injury  is  particular,  and  is 
not  without  its  use,  for  in  recompense  thereof 
the  party  obtains  his  share  of  the  water ;  it 
is  not,  therefore,  to  be  put  in  competition 
with  tne  common  injury  that  would  other- 
wise be  suffered  by  the  rest. 

If,  also,  some  of  the  proprietors  of  the 
river  be  desirous  of  strengthening  the  banks, 
from  an  apprehension  that  they  might  give 
way,  and  it  be  probable  that  baa  oonse- 
(luences  may  ensue  from  their  decay  (such  as 
inundating  the  neighbouring  country,  and 
breaking  up  the  roads),  the  chief  may  in 
that  case  use  compulsion  with  any  of  tnem 
who  refuse  to  assist  in  the  undertaldng.  He 
must  not,  however,  use  force  where  the 
decay  of  the  banks  cannot  produce  any  bad 
consequence  ;  for  the  fall  of  the  banks  is  an 
event  merely  probable.  It  is  otherwise  with 
respect  to  clearing  a  river  in  a  case  of 
necessity ;  for  that  is  a  matter  of  certainty, 
— whence  it  is  that  compulsion  may  be  used 
to  effect  it. — With  respect  to  the  third  kind 
of  rivers,  tliey  are  particularly  appropriated, 
and  therefore  the  digging[  of  them  is  entirely 
the  duty  of  the  proprietors. — Some  have 
alleged  that  the  magistrate  may  employ 
force  with  any  who  refuse  to  dig;  in  the 
same  manner  as  in  the  case  of  the  second 
kind  of  rivulets.  Others,  again,  have  main- 
tained that  the  magistrate  has  not  a  power 
of  this  kind ;  since  both  of  the  injuries, 
namely,  that  of  the  partner  on  whom  com- 
pulsion is  used,  ana  also  that  which  the 
other  partners  sustain  in  consequence  of  his 
refusal,  are  private ;  and  the  injury  to  the 
other  partners  may  be  remedied  by  their 
taking  from  the  one  who  refuses  to  work  a 
part  of  the  expense  incurred  in  digging  the 
rivulet,  proportionately  to  his  share  (pro- 
vided, however,  that  the  work  be  executed 
at  the  instance  of  the  magistrate). — It  is 
otherwise  with  respect  to  the  second  kind 
of  rivers,  as  there  one  of  the  injuries  is 
public. 

Objectiok. — Here  likewise  is  a  coniunction 
of  two  injuries ;  and  as  one  of  these  (namely, 
that  sustained  by  those  who  have  a  rieht  to 
drink  the  water)  is  public,  it  would  follow 
that,  to  prevent  this  public  injury,  compul- 
sion may  be  used  in  the  case  of  private 
rivers  likewise. 
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Reply.— >'o  compulsion  is  used  in  digginjt  ] 
toirards  ubIuininK  water  to  drink: — t£us  if  i 
the  whole  should  rvfuM^  to  dig,  the  magistrate  I 
cannot  employ  fore*?." 

Hulrt  trith  retjifct  to  firaini,  icalereotitaei, 

S/r. — Ix  diKEnmr  a  watcttourse,  the  eipense 
invum-d  iu  ttiu  upper  part  IH  t.'i|Uiilly  defrayt-d 
hy  thi'  whulu  of  the  purtnen  :  but  when  the 
work  is  currit'd  boyund  the  land  of  any  one 
of  them,  he  is  then,  aecording  to  Haneefa, 
exempt  from  all  further  chur)^.  The  two 
diwHpk'S  maintaio  that  tho  cjpenseB  ol 
difntiHR  from  tlic  hvad  tn  the  end  of  the 
watercoursi!  is  jointly  defrayed  by  the 
•evi'ral  partnerB,  aeeordinff  to  the  extent  of 
tlieir  shorce ;  because  tho  partner  possessing- 
the  higlxT  share  linx  likewise  a  ri^ht  in  the 
lower  ones,  they  bi-init  needful  to  him,  in  ' 
rectivinji  the  disehargi'.  from  hia  part,  ol 
the  superduous  water,  lloneefa,  in  supi>ort 
of  hia  opinion,  urgucs  that  the  end  of  digging  ' 
tilt!  waiereoursi'  hi'iiig  to  obtain  watiT  for 
the  purpiiSL'  of  cullivntion,  the  object  of  Iht  ' 
biffher  Hharer  is  con sei lieu tly  obtained  when  . 
his  pert  is  finished ;  and  he  is  not,  therefore,  I 
under  any  uhtigation  after  that  to  asaist  in 
prosecuting  'he  work  solely  for  the  benefit  ol  ■ 
others.— n  ith  respect,  moreover,  to  what 
the  two  disciples  ut^e,  it  may  bo  replied  I 
that,  although  the  higher  partner  do  indeed  I 
stand  in  need  of  the  lower  shores,  for  the 

Kssing  away  of  the  superfluous  water  from 
i  share,  yet  he  is  not,  on  that  account, 
obliged  to  dig  these  lower  aharea  \ — in  the 
same  manner  as  where  a,  person  has  a  right 
of  passing  the  water  from  his  house  upon 
the  terrace  of  another  ;  in  which  case  ho  ia 
not  under  any  obligation  to  unite  in  building 
or  repairing  such  terrace.—  Besides,  the 
higher  partner  may  at  any  time  nrevent  tho  | 
water  from  overflowing  his  land,  by  occa- 
sionally damming  up  the  source  or  spring, 
thereby  preventing  the  flow  of  any  super-  i 
fluity  of  water  into  hia  share.  | 

'W  HES,  in  digging  a  wntereourse  common  I 
to  several  partners,  the  work  is  carried 
beyond  the  (,hare  of  ouc  of  them,  who  is 
thus  exempted  from  any  further  charge, ' 
some  have  alleged  that  he  may  then  imme- 
diately open  the  spring- head,  or  inlet,  in 
order  to  ohtain  water  for  cultivation,  as  Iho 
watercourse,  with  respect  of  him,  is  wholly 
dug.  Others  have  said  that  ho  cannot  do  so 
unlit  the  shares  of  the  other  partners  bo  i 
likewise  completed  ;  in  order  to  prevent  any  | 
preference  among  them.  i 

Such  persons  as  have  only  a  right  to 
drink  the  water,  are  not  sul'ji'Ct  (o  pay  any  I 
part  of  tho  charges  of  digging,  as  those  are  ' 
numberless,  and  ore,  moreover,  subordinate , 
to  the  actual  sharers. 


Seetitm  III.  . 

Of   Claimt  of  SAVrt;'  and  of  DiiptUi 
aad  particular  Pricile^i  kH/i  retpnt 

A  right  to  «ater  may  exitt  indtptiAal  ^ 
the  ground. — A  claim  of  Shirb,  or  rifhtu 
water,  is  valid  independent  of  any  propatj 
in  the  ground,  upon  a  favourable  conAw- 
lion  of  the  law  ;  for  a  person  may  beww 
endowed  with  it,  exclusive  of  the  giwnid. 
either  by  inheritance  or  bequest 
somefimos  happens  that  when 


•  When  water  is  wanted,  towards  moisten- 
ing lands  for  cultivation,  the  magistrate  may 
then  employ  force  in  causing  a  rivulet  to  be 
dug  i  but  not  where  the  water  ia  wanted  only 
^  to  drink. 


sometimos  nappens  that  when  a  poMBMlb  | 
his  lands  he  rcservea  to  himself  tne  rigbt  i 
Shirb.  Besides,  Shirb  being  a  dtsnbb 
object,  and  also  capable  of  yielding  idra- 
Uge,  the  claim  to  it  is  therefore  valid. 

,Vo  person  can  alter  or  obttruct  tht  ami 
of  tcaler  running  through  hit  grouHd.—Xtt 
person  be  postessed  of  a  rivulet  nmoEV 
,  through  tuda  which  are  the  propertj  a 
another,  and  the  proprietor  of  these  liadk 
'  being  desirous  that  it  should  not  run  thirori 
them,  attempt  to  prevent  it,  on  the  pka  d 
;  Its  being  his  property,  be  mast  not  k  pa- 
I  mitted  to  do  BO,  but  the  rivulet  man  * 
,  suffered  to  flow  in  its  usual  channel  ;-ta, 
as  the  nvulet  is  in  the  possession  rf  lb 
I  person  who  has  the  property  of  it,  berasK 
I  of  his  water  running'  in  the  bed  of  it  to 
J^■ord,  m  cose  of  a  litigation,  is  therefort  U 
be  credited  in  preference  to  that  of  the  otlw; 
—whereas,  if  tho  rivulet  were  not  in  lis 
possession  (as  if  it  should  contain  no  water- 
in  that  case  the  word  of  the  proprietuirf 
the  Jands  would  bo  credited  ;— unless  tW 
other  conld  prove  by  witnesses  that  the  ritt 
let  IB  his  property,  or  that  he  formerly  ct> 
veyed  water  through  it  towards  his  on 
grounds  for  the  purpose  of  watering  tbca 
I  — when  the  Kazee  must  decree  it  lo  him,« 
he  thus  aubstantiatea  his  claim.— (Analip?j:i 
to  this  IB  a  contention  coneeming  the  n*- 
perty  of  a  nver-head,  or  a.  water  drain, : 
spout,  or  a  road  through  the  court  of  ai- 

In  i-aie  of  diapuUi,  a  tlis/Hbution  of  ti- 
nght  to  Kater  mu»l  be  7nade.~Ir  a  riWc 
he  jointly  held  by  several  persons,  and  tfev 
dispute  concerning  their  parUcnlar  nrop'T- 
tioas  of  right  to  water,  a  distribution  niirf 
bo  made  according  to  the  extent  of  liad 
which  they  severally  possess  ;— for  as  tb^ 
object  of  right  to  walcr  is  to  moisten  thur 
lands.  It  IS  consequently  fit  that  each  reei  iir 
in  proportion  to  his  territory, — It  is  othtr- 
^^1  W*-  l'"^  "^  *  'P"^  •  *■<"■  the  ohjrft 
in  that  being  to  pass  and  repass  the  tmil'- 
ness  or  largeness  of  the  house  is  of  no  wficht 
m  the  division  ;-that  is  to  say.  if  the  pi'rt- 
ners  in  a  rosd  dispute  oonoeming  ihrir 
shares,  it  is  decreed  that  they  shaU  hold  it 
equany,  and  that  no  distinotion  shall  b* 
made  Irom  the  difference  of  their  honsei. 

•  Thia  term,  whitdi  ia  purely  techn:  2, 
(he  translator,  for  the  convenienee  of  tli» 
English  reader,  hu  rendered,  in  B«nenLs 
nght  to  wal«r.  " 
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A  rivulet  must  not  he  dammed  up  for  the 
ewivenience  of  one  partner^  without  the  con- 
sent  of  the  others, — If  it  happen  that  the 
person  who  possesses  the  hignest  part  of  a 
riynlet  be  not  able,  without  stopping  the 
current,  to  enjoy  his  right  to  water  in  a 
Batisfaetory  manner  (for  this  reason,  that 
his  lands,  Deing  high,  precipitate  the  water 
from  them  with  great  velocity),  still  he  must 
not  be  permitted  to  dam  the  rivulet,  as  he 
would  thereby  destroy  the  ri^ht  of  the  others : 
lie  must,  therefore,  take  his  share  without 
stopping  the  current.  If,  however,  the 
others  assent  to  his  stopping  the  current 
that  he  may  the  better  water  his  land,  or 
toter  into  an  agreement  that  each  shall  stop 
it  in  his  turn,  it  is  lawful,  as  being  their 
right.  But  if  it  be  possible  to  effect  the 
stoppage  with  a  board,  they  must  not  use 
clay,  or  any  kind  of  plaster,  without  the 
consent  of  the  whole,  as  an  injury  would  be 
thereby  occasioned  to  the  other  sharers. 

One  partner  in  a  rivulet  cannot  dig  a  trench 
or  erect  a  mill  upon  it  without  the  general 
consent. — It  is  not  permitted  to  any  of  the 
sharers  to  dig  another  rivulet  leading  from 
the  common  one,  or  to  erect  a  water  mill 
upon  it; — because,  in  the  former  instance, 
the  bank  of  a  common  rivulet  must  neces- 
sarily be  broken;  and  in  the  latter,  an 
erection  is  made  of  a  building  upon  a 
partnership  concern ;— unless,  however,  the 
mill  be  stationed  on  the  builder's  land,  and 
be  not  injurious,  either  to  the  ground,  by 
breaking  down  the  banks,  or  to  the  water, 
by  diverting  it  into  another  channel ;— in 
which  case  it  is  lawful,  as  being  the  exercise 
of  a  power  derived  from  property,  and  from 
whicn  there  results  not  any  injury  to  others. 

JVbr  construct  a  water-engine  or  a  bridge, 
— (The  erecting  of  a  machine  for  raising 
water  by  camels,  or  oxen,  is  considered  in  the 
same  light  as  the  erecting  of  a  mill.) — It  is 
likewise  unlawful  for  any  of  the  sharers 
either  to  erect  a  small  bridge  which  may  be 
occasionally  withdrawn,  or  a  large  one  of 
stone  or  bncks  which  is  durable  and  fixed. 
—In  short,  a  private  rivulet  is  considered  in 
the  same  light  as  a  private  road,  in  which 
several  participate,  but  in  which  none  have 
any  particular  privileges. — It  is  otherwise 
where  a  person  possesses  a  small  private 
rivulet  brought  out  from  a  large  private 
one  jointly  held  by  several ;  for  in  that  case, 
if  the  proprietor  of  the  little  rivulet  choose 
he  may  erect  upon  it  a  large  solid  bridge ; 
or,  if  there  was  previously  a  bridge  over  it, 
he  may,  if  he  please,  pull  it  down  (provided 
a  greater  quantity  of  water  than  iqrmerly 
do  not,  by  that  means,  flow  into  his  rivulet), 
for  under  these  circumstances  the  denaolition 
of  the  bridge  is  lawful,  being  in  virtue  a 
power  derived  from  his  own  nroperty,  which 
occasions  no  detriment  to  otners.  He  must 
not,  however,  extend  the  inlet  of  the  smaller 
rivulet,  as  he  would  thereby  destroy  the 
banks  of  the  large  one,  and  likewise  draw 
a  greater  quanti^  of  water  into  his  own 
than  is  his  dne.— Neither  must  he  be  suffered 


to  enlarge  the  sluice  through  which  he  re- 
ceives his  share  of  water,  where  the  distri- 
bution is  made  in  that  manner, — ^that  is, 
where  boards  with  holes  are  fixed  on  the 
bank  of  the  river  contiguous  to  the  lands 
of  each  partner,  that  he  may  receive,  as  his 
share,  whatever  quantity  of  water  issues 
through  his  board. — But  any  of  them  who 
chooses  may  either  heighten  or  lower  his 

S articular  board,  as  the  equality  of  the 
ivision  depends  upon  the  largeness  or 
smallness  oi  the  holes,  and  not  upon  the 
height  or  lowness  of  them,  for  an  alteration 
in  that  respect  occasions  no  diiSference  in  the 
distribution. 

One  partner  cannot  alter  the  mode  of 
partition  without  the  others'  consent,— Jv, 
where  the  distribution  is  made  by  sluices, 
in  the  manner  above  described,  one  of  the 

Eartners  choose  that  the  partition  be  made 
y  the  measure  of  time,  he  is  not  at  liberty 
so  to  adjust  it.  unless  with  the  concurrence 
of  the  otners ;  for  whatever  is  the  established 
mode  must  be  continued;  as  the  right  of 
every  one  is  by  that  means  more  clearly 
distin^ished. 

Or  increase  the  number  of  openings  through 
which  he  receives  his  share.— If  each  partner 
in  an  appropriated  rivulet  have  a  specific 
number  of  holes  or  sluices  allotted  to  him, 
it  is  not  permitted  to  any  of  them  to  increase 
that  number,  notwithstanding  it  may  occa- 
sion no  iniury  to  the  others ;  for  here  exists 
a  partnership  in  particular  property,  and  in 
which  the^  right  of  each  is  particularly  speci- 
fied.— It  is  otherwise  in  the  case  of  large 
rivers,  such  as  the  Tigris  or  the  Euphrates ; 
for  as  there  any  person  is  at  liberty  to  dig  a 
small  rivulet,  and  fill  it  from  them,  he  is 
consequently  at  liberty  to  increase  the  holts 
or  sluices  through  which  the  waters  pass  from 
them. 

Or  convey  his  share  into  lands  not  entitled 
to  receive  it.— It  is  not  lawful  for  any  of  the 
partners  in  a  river  to  convey  his  share  of 
water  into  such  of  his  lands  as  are  not 
entitled  to  receive  water  from  that  river ;  for 
this  circumstance  might,  in  process  of  time, 
furnish  an  argument  or  his  having  a  right 
to  water  these  lands  from  that  river. 

Or  through  such  lands  into  those  that  are 
entitled,— yQiihvr  is  it  lawful  for  a  partner 
to  convey  his  share  of  water  through  such 
of  his  lands  as  ore  not  entitled  to  it,  into 
others  that  are  ;  for,  in  this  case,  it  is  pro- 
bable ho  would  receive  a  greater  quantity 
of  water  than  his  due,  as  part  would  bo 
absorbed  by  tlie  lands  through  which  they 
first  passed.  (This  is  analogous  to  the  case 
of  a  joint  road,  where  one  of  the  partners 
wishes  to  open  a  road  to  the  inhabitants  of 
a  house,  in  the  same  range,  whose  road  lies 
through  another  way,  by  permitting  them 
to  pass  through  his  house  in  their  way  to 
their  own.) 

Neither  can  he  shut  up  any  of  the  water- 
vents, — If  two  persons  possess  a  rivulet 
jointly,  and  receive  their  shares  by  water 
issuing  through  sluices,  and  the  one  whose 
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share  lies  nearest  to  the  source  he  inelined  to  deceased  ? — This  gtxiettion  has  g^Tcn  rise  to  a 
stop  several  of  tlie  hluiees  allotted  to  him,  diversity  of  opinions;  but  the  most  ad^is- 
to  i>nvcnt  the  issur  of  a  superfluity  of  water  ahle  method  of  proceeding*,  in  such  an  in- 
into  his  lands,  \\v  must  not  he  allowed  so  to  stance,  is  to  join  the  right  to  the  linds  of 
do,  as  lio  nii^'ht  then  hy  sulgeet  the  lands  of  another  person  not  possessing  such  right, 
the  other  sharer  to  bo  ovorflowecl.  ^  and  then,  with  his  consent,  to  dispose  of 
Or  (nfinyf  a  partition  ht/  rotation. — Neither  botli ; — when,  compntinf^  how  much  the ralie 
is  he  at  lihcrty  to  change  tho  mode  of  par-  of  the  lands  has  oeen  increased  by  lie  an- 
ticipation, by  taking  the  use  of  the  whole,  dition  of  the  right,  he  may  apply  the  dii^ 
in  rotation,  instead  of  each  receiving  a  moiety  ence  towards  paying  off  the  dtbts  of  tb« 
of  tbf  whole  quantity;  for  as  the  division  deceased.  If  he  be  not  able  to  procure  Lud 
has  already  bci-n  settled  by  the  mode  of  in  tbis  manner,  he  may  buy  a  piece  of  lud, 
vents  or  sluices,  he  cannot  afterwards  require  payable  from  the  effects  of  tne  deceased, ud, 
any  other  mode,— unless  the  other  assent,  in  having  joined  it  to  the  right,  sell  them  to- 


and  revert  to  the  former  mode ; — because  the  discharging  the  debts  of  tne' deceased. 

establishment  of  a  division,  by  giving  the  Any  accident  from   the  tise  of  the  vtUr, 

whole  to  (ach  in  rotation,  in  a  case  where  does  not  induce  respotisibility, — iFapenoc, 

eaeh  had  formerly  held  a  se]>arate  share,  is,  having  moistened  his  lands,  or  filled  thai 

in  fact,  lending  a  riglit  to  water  (as  an  ex-  with  water,  should  by  tiiat  means  overfow 

chanf^e  of  iShirb  for  Sliirb  is  null) :   and  a  the  lands  of  his  neiglibonr,  he  is  not,insiidi 

rigbt  to  water  is  inheritable,  or  the  use  of  it  case,  liable  to  make  a  compensatioxi,  ss  be 

may  lawfully  be  left  in  legacy ;  but  it  can  was  not  guilty  of  any  transgression. 
neither  be  sold  nor  bestowed  in  gift,  nor  left 

in  legacy  to  sell,  give  away,  or  bestow  in  ____^ 

alms,  these  several  deeds  being  unlawful  on 

account  of  the  uncertainty  to  which  they 

are  liable,  either  from  ignorance  or  deceit,  BOOK   XLiVI 

with  regard  to  the  quantity  of  water, — or 

beeause  Shirb  is  not,  in  itself,  a  substantial  of  PROHIBITED  LIQUOBS. 

property,  but  ratber  a  privilege  or  immunity,  *7t»_^  ^       ^  .            r-.-^    ,    ,.              r 

Insonuieh  that  if  a  person  water  his  lands  ^P^'^'  f,[^  f^''^  prohthited    liqmn,    L 

from  the  Shirb  of  another,  he  is  not  liable  ^^!![!Pl^JrL^rLT^J,l!!^^^^   *^^   ^rf^l" 

to  make  comi 

several  deeds 

these  purposes  lo  «i.-5w  »wi»^,  j    ~'   •       ^  ^t.    " -^  •  ^ — i^". — '  /" 

./  right  to  iratvr  cannot  he  consigned  as  a  <^™®  J^"^  ®'  ^^^  P^P^*  which,  hemg  frf- 

f/oin-r.-A  RIGUT  to  water  is  incapable  of  rented,  becomes  spirituous,— brst  gatbenne 

bcinff  assijrned  as  a  speeific  dower  m  a  con-  P*°*.*^?<i  settling,  and  then  possessing  an 

tract  of  marriage;    wherefore  if   such    be  mebmtmg  quality.    According  to  the  tyo 

mentioned  in  a  marriage  contract,  a  Mihr-  disciples,  the  mice  becomes  Khnmr  upon  it* 

fermenting,  and  being  spintuons  without  the 


wife  barj?ain  for  her  divorce,  in  consideration  ^TIV^\  ;i  **vll^"^®^^'  illegality,  are  both 

of  her  making  over  such  right,  the  husband  established. —The    argument    adduced   by 

may  restore  it  to  her,  and,  in  lieu  of  it,  take  "aneefa  is,  that  fermentation  is  the  com- 

from  her  the  dower  he  had  assigned  her  on  mcnccment^  of  the  process  by  which  honor 

their  marriage.    The  ground  on  which  the  becomes  spirituous,  and  which  is  completed 

law  in  these  cases  proceeds  is,  that  a  right  to  l(^^\^^  *^^™^  ^^  settles,  as  by  that  means 

water  is  a  matter  the  extent  of  which  cannot  the   dregs   are    separated    from    the   liner 

be  ascertained  with  any  precision.  particles  ;-^nd  the  ordinances  of  the  law 

Or  in  composition  for  a  claim,-- k  right  regarding  Khamr  (which  are  decisive),  ^ch 

to  water  is  incapable  of  being  given  in  com-  2-  P^^?^™/"*  \or  drmlung  it  the  holdm? 

position  for  a  claim;  for  as  it  cannot,  by  him  an  infidel  who  shaU  deem  it  lawful,  and 

means  of  any  deed  whatever,  be  rendered  the  prohibition  against  selling  it,— have  all 

property,  a  composition  in  consideration  of  preference  to  the  completion.     Some  of  the 

It  is  consequently  null.  learned  allege  that  it  is  declared  unlawful  to 

Or  sold  (without  ground)  to  discharge  the  ^^^  *^'  having  become  spirituous,  purely 

debts  of  a  aefunct  :—(mode  to  he  pursued  in    • — 

this  last  instance). — A  xiionT  to  water,  with-  ♦  The  translator  has,  in  the  course  of  the 

out  ground,  cannot  be  sold  after  the  death  of  work,  rendered  every  inebriating  drink  under 

any  person  to  discharge  his  debts,— in  the  the  general  term  wine,  which  comprehends 

same  manner  as  it  cannot  be  sold  during  his  all  descriptions  of  prohibited  liquors.— In 

lifetime.    What,  then,  shall  the  Imam  do,  this  book,  however,  ne  retains  the  orijrinil 

in  this  case,  towards  settling  the  debt  of  the  terms  for  the  sake  of  distinction. 
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ftom  motives  of  caution. — Others,   again, 
maintain  that  the  term  Khamr  is  applicable 
to  whatever  is  of  an  inebriating  quality; 
because  it  is  mentioned  in  the  tra!aitions, 
tliat  "whatever inebriates  is  Khamr;" — and 
fin  another  tradition)  **  Khamr  is  produced 
rrom  two  trees,  namely,  the  vine  and  the 
BATE."    'J'ho    term    Khamr,    moreover,    is 
derived  from  Mokhamira,  signifying,  stupe- 
faction, or  deprivation  of  sense,  which  is  a 
ooiuequencc    of   drinking   any   inebriating 
liquor. — In  reply  to  this,  however,  Haneefa 
argues  that  the  term  Khamr,  according  to 
the  concurrent  opinion  of  all  lexicographers, 
is  used  only  in  the  sense  above  mentioned, 
whence  it  is  that  to  liquors  of  other  descrip- 
tions  other   terms    are    applied,    such    as 
Kabeez,  Tabeekh,  and  Mosillis.*    Another 
argument  is  that  the  illegality  of  S[hamr  is 
inaubitable, — whence,  if  every  inebriating 
liquor  were  Khamr,  all  such  would  of  course 
be   likewise    indubitably   illegal, — whereas 
this  is  not  the  case,  for  there  is  a  doubt 
regarding  them.    In  reply,  moreover,  to  the 
arguments  of  some  of  the  learned  as  above 
adduced,  it  is  to  be  remarked  that  the  first- 
recited  tradition  is  not  perfectly  authentic, 
Yehya  Ibn  Mayeen  having  disputed  it; — 
and    with   respect   to   the    second   quoted 
tradition,  the  intention  of  it  was  merely  to 
explain  the  law,  or,  in  other  words,  to  snow 
that  all  liquors  extracted  from  either  of  the 
two  trees  mentioned,  being  of  an  inebriating 
quality,  are  unlawful  as  well  as  Khamr. 

IMiich  18  unlawful  in  any  quantitt/, — 
Khamr  is  in  itself  unlawful,  whether  it  be 
used  in  small  or  great  quantities,  the  il- 
legality not  depending  on  drinking  it  to 
such  a  degree  as  to  produce  intoxication. 
Some  of  looser  principles  reject  the  absolute 
illeprality  of  Khamr,  alleging  that  its  effects 
only  are  the  cause  of  its  illegality ;  because 
the  evil  of  it  is,  that  it  creates  an  inattention 
towards  the  worship  of  God  ;  and  as  this 
evil  is  occasioned  only  by  intoxication,  it 
follows  that  where  this  does  not  take  place 
it  is  not  unlawful. — This,  however,  is  gross 
infidelity,  and  in  direct  contradiction  to  the 
Koran,  God  having  there  termed  such 
liquor  filth,  a  thing  which  is  unlawful  in  its 
own  nature.  Besides,  the  prophet  has  de- 
creed Khamr  to  be  unlawful,  according  to 
various  traditions ;  and  all  the  doctors  are 
unanimously  of  this  opinion.  It  is  to  be 
observed,  however,  that  although  Khamr  be 
unlawful,  even  in  so  small  a  quantity  as 
may  not  be  sufficient  to  intoxicate,  yet  the 
same  law  does  not  hold  with  respect  to  other 
things  of  an  inebriatin||r  quality ;  for  a  little 
of  them,  if  not  sufficient  to  intoxicate,  is 
not  forbidden.  Shafei,  indeed,  is  of  opinion 
that  these  are  likewise  unlawful,  in  any 
quantity. 

Isftlth  in  an  extreme, — Khamr  is  filth  in 
an  extreme  degree,  in  the  same  manner  as 

•  These  are  different  kinds  of  liquor, 
extracted  from  dates,  which  are  more  parti- 
cularly described  a  little  farther  on. 


urine  :  for  the  illegality  of  it  is  indisputably 
provea,  as  has  been  alreadyshown. 

Whosoever  maintains  Khamr  to  be  law- 
ful is  an  infidel,*  for  ho  thereby  rejects 
incontestable  proof. 

And  cannot  constitute  property  with  a 
Mussulman, — KnAiiu  is  not  a  valuable 
commodity  with  respect  to  Mussulmans. 
If,  therefore,  it  be  destroyed  or  usurped  by 
any  person,  there  is  no  responsibility.  The 
sale  of  it  is  moreover  unlawful ;  for  God,  in 
terming  it  filth,  manifested  a  detestation  of 
it ;  whereas,  if  it  had  been  a  commodity  of 
value,  some  respect  would  have^  been  shown 
to  it. — Besides,  it  is  recorded  in  the  tradi- 
tions, that  **  he  who  prohibited  the  drinking 
of  it,  did  likewise  prohibit  both  the  sale  of  it 
and  the  use  or  enjoyment  of  the  price  of  it." 

Nor  he  employed  in  the  discharge  of  his 
debts. — If  a  Miissulman  be  indebted  to 
another,  and  wish  to  discharge  the  debt  with 
the  price  of  Khamr,  in  that  case  both  the 
payment  and  receipt  is  unlawful,  because 
such  price  is  produced  from  an  iUicit  sale, 
and  is  considered  either  as  an  usurpation  or 
a  trust  in  the  Mussulman's  hands,  according 
to  the  different  opinions  of  the  doctors  on 
this  subject ;  in  the  same  manner  as  in  the 
case  of  the  sale  of  carrion.  If,  on  the  con- 
trary ^  the  debtor  be  a  Zimmee,  it  is  lawful 
for  nis  Mussulman  creditor  to  receive  such 
payment;  as  the  sale  of  Khamr  is  legal 
amongst  Zimmees. 

Or  used  by  him, — It  is  unlawful  to  derive 
any  use  from  Khamr,  either  as  a  medicine, 
or  m  any  other  manner ;  because  the  use  of 
filth  is  forbidden ;  and  also,  because  absti- 
nence from  it  is  enjoined ;  and  this  injunc- 
tion coidd  not  bo  observed  in  case  of  its  use 
being  allowed. 

And  the  drinking  of  which,  in  any  quantity , 
induces  punishment.  —  WHOEVER  drinks 
Khamr  incurs  punishment,  although  he  be 
not  intoxicated ;  for  it  is  said,  in  the  tradi- 
tions, '*Lct  him  who  drinks  Khamr  be 
whipped ;— and  if  he  drink  it  again,  let  him 
be  again  in  the  same  manner  punished." 
The  whole  of  the  companions  are  agreed 
upon  this  point ;  and  the  number  of  smpes 
prescribed  is  eighty,  as  has  already  been 
shown  in  treating  of  punishments. 

Unless  it  be  boiled,  —  If  a  person  boil 
Khamr  until  two-thirds  of  it  evaporate,  it  is 
not  thereby  rendered  lawful.  If,  however, 
a  person  drink  of  it  after  such  process,  he  is 
not  liable  to  punishment,  unless  he  bo  in- 
toxicated. 

Jiut  it  may  he  converted  into  vinegar, — It 
is  lawful  to  make  vinegar  of  Khamr.  Shafei, 
however,  holds  a  different  opinion. 

//.  Bazik  {the  boiled  juice  of  the  grape)  ^ 
termed  {when  boiled  away  to  one  half) 
Monissaf,  —  Thus  much  with  respect  to 
Khamr,  tho  first  in  order  of  prohibited 
liquors. — The  second  species  of  prohibited 
liquor,  is  the  juice  of  grapes  boiled  until  a 

*  And  conseauently  becomes  exposed  to 
the  penalties  of  apostasy. 
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quantity  I^m   than   two-thirds    eyaporate. , 
This    id    denominated    Bazik.      It    is    also  i 
termed   MonisRaf ;    but  that  is  only  where  | 
exactly  one  half  of  it  evaporates  in  boiling. 
This  kind  of  liquor  is  unlawful,  according ; 
to  all   our  doctors ;— according  to  the  two : 
disciples,  whf-n  it  only  ferments  and  becomes  | 
spirituous  ; — and  according  to  Haneefa,  when  . 
it  fi>ams  und  st-ttles.     Oozrai  has  said  that! 
Monissaf  is  lawful  (and  several  of  the  tribe 
of  Mutazali*  have  seconded  thjs  opinion) ; 
because   it  is  a  good  liquor,   or,  m  other 
words,  is  ])lea8ing  to  the  palate ;  and  also, 
because  it  is  not  Khamr.    The  argument  of 
our  doctors  is,  that  as  Monissaf  is  pure,  and 
equally  delicious  with  Khamr,  a  number  of 
the    idle    and    dissolute    are    consequently 
tempted  to  drink  it ;  and  it  is  therefore  pro- 
hibited, with  a  view  to  i>rcvent  that  dissipa- 
tion whi<'h  it  is  found  t)  occasion. 

///.  Si/iker  {an  infusion  of  dates). — THE 
third  spi^eies  ol  unlaw liil  liquor  is  termed 
Sikkir :  and  is  made  by  steeping  fresh  dates 
in  water  until  they  take  ettect  in  sweetening 
it ;  when  it  is  both  unlawful  and  abominable 
to  drink  of  it.  Shareek-Ibn- Abdoola  alleges 
that  it  is  lawful,  as  God,  speaking  of  his 
bounty  in  the  Koran,  says,  **  Ye  enjoy 

SiKKER  FROM  THE  (JRAPE  AND  THE  DATE;*' 

whence  wc  may  infer  that  it  is  allowable,  as 
bounty  cannot  apply  to  any  thing  unlawful. 
The  anpimeiit  of  our  doctors  is  the  concur- 
rent opinion  of  all  the  companions  upon  this 
point;  and  with  respect  to  the  text  above 
cited,  it  has  a  reference  to  a  particular 
period,  having  been  revealed  in  the  infancy 
of  the  religion  of  Islam,  when  all  sorts  of 
spirituous  liquors  were  lawful. 

IV.  Xookoo  ZahcK'h  {an  infusion  of  raisins), 
—The  fourth  species  of  prohibited  liquors 
is  Nookoo-Zabeeb,t  that  is,  water  in  which 
raisins  are  steeped  until  it  become  sweet, 
and  is  affected  in  its  substance.  This  kind 
is,  however,  lawful  when  merely  it  possesses 
a  sweet  quality ; — and  is  pronibiled  only 
when  it  ferments  and  becomes  spirituous. 
Oozrai  is  of  a  difl'trent  opinion  regarding 
this  liquor  likewise. 

The  three  last  are  not  so  illegal  as  Khamr. 
— They  may  he  held  legal ^  without  incurring 
a  change  of  infidelity, — It  is  to  be  observed 
that  the  illegality  of  these  liquors,  namely, 
liazik,  Monissaf,  and  the  Nookoo  of  dates 
and  raisins,  is  inferior  to  that  of  Khamr. 
If,  therefore,  any  iK?rson  hold  these  lawful, 
still  he  is  not  deemed  an  iniidel.  It  is  other- 
wise in  the  case  of  Khamr;  for,  with  re- 
spect to  the  liquors  here  mentioned,  the  ille- 
gality is  a  mere  matter  of  opinion  ;  whereas, 
with  regard  to  Khamr,  the  illegality  is 
undisputed. 

And  may  he  drank  {so  as  not  to  intoxicate) 
without  punishment,  —  Punishment,  morc- 

•  A  particular  heretical  sect  of  the  Mus- 
sulmans. (See  Sales'  Preliminary  Discourse, 
Sect.  8.) 

t  Nookoo  signifies  water  in  which  any 
thing  is  steeped ;  and  Zabeeb  means  raisins.  I 
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over,  is  not  inflicted  for  drinkiiig  thes 
liquors,  exoeprt  in  a  quantity  sd&dottB 
pEt>dnce  intoxication ;  whereas  the  drisbDf 
of  one  drop  oniT  of  iniftw»y  induces  posi^- 
ment.  The  filtn  of  these  liquors,  liime, 
according  to  one  tradition,  is  of  a  digfat 
degree,  and  accord in^r  to  another,  of  u 
extreme  degree ;  bnt  uie  filth  of  EluuBr  b 
of  an  extreme  degree,  according  to  eraj 
tradition. 

They  ma^  also  he  sold  :  and  are  a  pijtd 
of  responsibility. — The  sale  of  the  liqncB 
in  question  is  lawful,  according  to  Hizttcfa, 
and  a  compensation  is  due  &om  the  de 
stroyer  of  tnem.  The  two  disciples,  on  tk 
contrary,  hold  that  the  sale  of  them  is  m- 
lawful,  and  that  no  reparation  is  doe  frm 
the  destroyer  of  them  ;  in  the  same  manoer 
as  in  the  case  of  £hamr. 

But  they  must  not  be  used, — It  is  nnlnfil 
to  derive  any  kind  of  use  from  the  abon- 
mentioned  hquors,  as  they  are  prohibited. 
It  is  related  tnat  Aboo  Yoosaf  holds  the  sak 
of  any  of  the  aforesaid  liquors,  exeeptis? 
Khamr,  to  be  lawful, — ^if  more  than  ooe 
half,  and  less  than  two-thirds,  should  hiT^ 
evaporated  in  the  boiling. 

MoHAMi£ED,  in  the  Jama  Sagheer,  rnsaib 
that  every  sort  of  liquor  excepting  those 
above  mentioned  is  lawful.     This  opinioiu 
the  learned  say,  is  recorded  only  in  the  Jtoa 
Sagheer,  and  is  not  to  be  found  in  any  otber 
book.    It,  however,  afi^ords  an  argument  that 
any  kind  of  strong  liquor  extracted  frm 
wheat,  barley,  honey,  or  millet,  is  lawful  ia 
the  opinion  of  Haneefa,  if  not  drank  so  as  to 
occasion  intoxication  ;  and  he,  in  fact,  maio- 
tains  that  punishment  is  not  inflicted  cv<a 
in  the  case  of  intoxication.     If,  therefore,  a 
person  intoxicated  with  these  liquors  shoiiid 
divorce  his^dfejit  is  void,  in  the  same  mancir 
as  divorce  pronounced  by  a  person  in  his  sleep, 
or  by  one  whose  faculties  are  impaired  fn:«n: 
the  use  of  opium,  or  from  having  drank  the 
milk  of  a  mare  in  a  medical  composition.    It 
is  elsewhere  related,  as  an  opinion  of  Mo- 
hammed, that  every  sort  of  strong  drink, 
excepting    those   above    specified,    is   pro- 
hibited ;— that  if   a  person   drink  them  to 
intoxication  he  is  to  be  punished  ; — and  that 
a  divorce  pronounced  by  him  when  so  in- 
toxicated IS  valid  ;— in  the  same  manner  aa 
holds  in  the  case  of  lic^uors ;  and  decrees  pass 
according  to  this  opimon.    He  has  also  said, 
in  the  Jama  Sagheer,  that  Aboo  Yoosaf  Lad 
first  declared  every  sort  of  wine  to  be  un- 
lawful which  fermented  and  became  spirit- 
uous, and  afterwards  remained  ten  days  \i  ith- 
out  spoiling :  but  that  he  afterwards  adopted 
the  opinion  of  Haneefa.     In  other  words,  he 
first,  according  to  the  adjudication  of  Mo- 
hammed, deemed  all  inebriating  liquors  un- 
lawful ;  but  afterwards  adopted  the  opinion 
of  Haneefa.    Aboo  Yoosaf  was  singular  in 
making  it  a  condition  that  the  liquor  should 
remain   ten    days   without    being    spoiled. 
He,  however,  afterwards  receded  from  this 
opinion,  and  gave  into  that  of  Hanee£s  and 
Mohammed  on  t^iis  point.    In  the  Ahridg- 
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ment  [of  Xodooree]  it  is  said,  that  the  at««p- 1  lie  have  pronounced  the  flesh  to  he  abomi- 
1  ing  of  raisini  or  dried  dates,  when  boiled  a  uable,  yet  the  reason  is  either  because,  if  it 
'-  Uttle.  evun  bo  as  to  become  spirituous,  may  were  otherwise,  the  meaus  of  conquest  would 
.'  lawfully  bo  drank  in  such  a  quantity  as  not  [hereby  be  destroyed ;  or  because  the  horse 
.-.  to  inebriate,  provided  it  be  done  without  is  a  noble  animal ;  neither  of  whiah  reasons 
^  WUltODDess  or  joy. — his  is  accordiuK  only  to    hold  witb  regard  to  the  milk. 


I  the  two  Elders';  for  Mohammed  and  Shafei 
-^-  deem  it  unlawful. 

*^  Shooileeit  (_a  mixture  of  the  mfuiion  of 
'^-  «Um  and  raising)  may  be  drank. — rHERE  la 
!^-  jta  impropriety  in  drinking  Ehoolteen  ;  that 
iM^  water  in  which  dates  have  been  steeped, 
V  mxedwiththat  of  raisins,  and  boiled  together 
~-'  until  they  ferment  and  become  spirituous. 
^'-  Thia  is  Kronnded  on  a  eiroumstanoe  relative 
=?'-to  Ibn  Zeeyad,  which  is  thus  related  by 
:i>' Uinaelf :  —  "  Abdoola,  the  son  of  Omar, 
--■  Iwniig  ^ven  me  some  Sherbet  to  drink,  I 
.  ^  Iteoune  intoxicated  to  snob  a  degree  that  I 
3  --  knew  not  my  own  house.  I  went  to  him 
^s  next  morning,  and  having  informed  him  of 
)•>'  tbo  oiroumstance.  he  acquainted  me  that  be 
d  given  me  nothing  but  a  drink  composed 

!_.._     _..J     „:_;_.  'I Kn-ar    tliia 


.U,„///u  {■jfup.-Juln  /..lilvd  <l',urn  to  a  thin!) 
is  laic/iil.—iFlhi:  juice  of  grapes  be  boiled 
until  two-thirds  of  it  evaporate  (being 
then  termed  Mosillis),  it  becomes  lawiuf, 
accordinjf  to  the  two  Elders,  notwithstanding 
it  be  spirituous.  Mobaramed,  Sbafei,  and 
Malik,  say  otherwise.  (This  ditfereneo  of 
opinion,  however,  exists  only  on  the  sup- 
position that  it  is  used  with  a  view  to 
atrunRlhen   the  constilution  ;    for  if  i'   " 


„ing  it  unlawful.)     1 , 

Shafei,    and    Malik,    in    support    of    their 


mouB  in  judging  it  unlawful.)     Mohammed, 


.  opinion,  have  cited  a  aayin^  of  the  prophet, 
'  "Every  inebriating  drink  is  Ehaub  ;  and 
!    whatever  in  excess  produces  intoxication  is 

.   o „ ,- — -    prohibited,   even  in  moderation  i  "   and  in 

7'-  ti  dates  and  raisins.  ' — Now  this  was  cer-    another  place,    "Any  drink  of  which  one 
*  tainly  Khooltecn,  which  had  undergone  the  I  cupful  occasions  intoxication,  is  unlawful  in 
^i:  opermlion  of  boiling ;  because  it  is  elsewhere  ,  a  single  drop.'' — Another  argument  is,  that 
_^:  nlated  by  Omar  that  it  is  unlawful  in  its  !  every  inebriating  liquor  tends  to  stnpelj  the 
=;^  ornde  state.  '  senses,  and  is  consequently  prohibited  either 

^  Liquort  produced  by  meant  of  honey  or  in  a  smoll  or  large  quantity,  in  the  same 
^^  grain  are  lav>/al.  —  Litttros  produced  by  manner  ns  Khamr,  The  two  Elders,  in  aup- 
— j;  Bl«kns  of  honey,  wheat,  barley,  or  millet,  is  j  port  of  their  opinion,  have  guoted  the  saying 
-HI,,  lawful,  according  to  Hanecfa  and  Aboo  Yoo-  I  of  the  prophet,  "Khamr  is  unlawful  in  its 
^r  lif.  although  it  be  not  boiled,— provided,  i  very  nature ;"  and  in  another  place,  "  Little 
a  however,  that  it  be  not  drank  in  a  wanton  or  or  much  of  it  is  alike  unlawful ;  and  inebria- 
_;S  j<qffiil  manner.  The  argument  they  adduce 
^;  IB  tlie  •aying  of  the  propliet  "  Ehaur  is  the 
— y  pradnctofthesctwotrees"  (meaning  the  vine 
^j;  and  the  date) ;— that  is  to  say,  he  confined  the 
~i^  prohibition  to  these  two  trees,  as  his  inten- 
~~f:  tioa  was  to  explain  the  law, — It  is  to  be  ob- 
-,;  sOTved  ^t  several  of  the  learned  have  made 
~;  tiie  boiling  of  these  liquors  a  reqaisite  to- 
!,.■   words  their  legality.    Othi  " 


tion  from  ever^  other  strong  drink  (that  ia 
to  say,  every  kind  besides  Khamr)  is  forbid- 
den. ^  Now  since  the  prophet  has  specified 
intoxication  as  a  condition  witb  respect  to 
other  drinks  than  Ebamr,  we  may  conclude 
that  on  that  circumstance  only  their  illegality 
depends.  Besides,  stupefaction  of  the  senses 
takes  place  only  when  liquors  are  used  in 
such  excess  as  to  inebriate,  which  is  allowed 


trary,  hold  it  to  he  no  way  necessary  (and    to  be   illeftal.     A  little,   therefore,   of   any 

sttohiB  the  opinion  recordedintheMaosool);    strong  dnnk   other  than   Khamr   "   - 

because  these   liquors   are  not  of  such 
nature  that  a  little  induces  a  wish  for 


whether  they  be  boiled  or  crude.  It  has 
likewise  been  disputed  whether  a  person 
who  gets  drunk  with  anyof  these  liquors  is  tu 
be  punished.  Some  have  said  thathe  is  not. 
£ut  aiijf  pertnn  drinking  them  to  intoxica- 
tion incurs  punishmenl.^niB  learned  in  the 
LAW,  however,  have  determined  otherwise  ; 
for  it  is  related  by  Mohammed  that  punish- 
ment is  to  be  inflicted  on  whoever  is  intoxi- 
cated with  any  of  tlio  aforesaid  strong 
liquors;  for  thii  reason,  that  in  the  present 
a^  they  are  us  much  sought  for  by  the 
dissolute   as  other  liquo  "  ' 


-The  Si 


regard  to  strong  drinks  extracted  from  milk. 
Many  have  said  that  any  drink  made  from 
the  milk  of  a.  mare  is  unlawful,  in  tht- 
opinion  of  Ilancefo,  because  it  is  derived 
from  the  fiesh,  which  (according  to  him) 


Dnlawfui.    Lawyers,  however,  remark  it 
tJiu  better  opinion  that  the  milk  it  i 


ng  t 
illegal,  exoept  when,  on  account  of  its  fine- 
ness or  purity,  a  liLtle  of  it  invites  to  more,— 
in  which  case  the  linf  regards  every  quan- 
tity of  it  in  the  same  light.  This,  however, 
is  not  the  case  with  MosilUs,  a  little  of 
which,  because  of  its  thickness,  does  not 
induce  a  wish  for  more ;  and  which,  in  its 
substance,  is  food, — wherefore  when  used  in 
H  moderate  quantity  it  retoins  its  originol 
legality.' 

Geiierid  nil'-  irilh  rmpevl  i„  /(.—If  a 
little  water  be  poured  into  MosUlis  to  render 
it  fine,  and  it  be  afterwards  boiled  for  a 
short  time,  it  is  siill  Mosillis,  the  addition  of 


unlawMacooidinKtoHancefa;  foralUiongh  itlie  EoxiJl, 


Malik,  that  every  thing  is  origin^ly  lawful  , 
in  its  nature,  being  rendered  otherwise  only 
by  the  prohibition  of  the  sacred  writings ; — 
wnereas  Halik  holds  every  thing  to  have 
been  originally  unlawful,  until  sanctified  by 


vf  .• 
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'^•rrci.K,  Khizir  kAre  been  kept  in  the«c 
V-:  =5-1*,  it  ia  x:r«:-rs&3LrT  iLev  be  waahrd  btfoK 
:i.-.T  j.r=  ipfiiri  x-j  use.  Il  a  Tt**el  l-e  old. 
::  ">.:viiit«  oLeaxi  by  three  washinars:  but  it 
i:  "r-e  new  it  ^an  never  be  cl-.-aased,  in  the 
;:Qi:L  '^i  M  .hazumed :  for  then  the  viih 
^»-.L.-.:r^:cs,  ^nd  makes  a  deep  imprcsii'Jii  in 
:: :  o.-Ltrary  to  the  case  of  an  old  one.  Ab-jo 
V:  «a:  bi'lda  that  it  may  be  dtan^csl  br 
wi?'..iL2  it  jhri'.^.  and  drying  it  alter  e*ci 
w:*:.ir*^. — S'.-verjl  have  ^aiJ  that,  in  the 
'.•::Li-.ia  '/.  W-yj  Yc^csaf,  the  mode  of  dciis- 
ir..'  i:  is  by  rlliin;;  it  wiih  water,  andlvtun; 


?-i.*S  irr.t  t«j    i'.rrinain  i.-r  a  &hort  timo  ;  and  thencmpT 


in  r    ;.-'.:,  a:.i  i':.:-.  i^  *.hv  UtMr  'pinion:    WL-.  r.  Kiiamr  is  converted  into  vinrgir,  h 
}.     : .-    ::.■  J  .:.'.  r»-:..v!rii:*j' wi:'r.i:i  the  tiim,    Uthin  lawial,  whttht-r  it  have  been  nai- 
ar.  ::.•.':■  i:.ir  :u  «iny  i:.ai.n».r  atf--  :*.'i  by  tht-    -o  by  throwiuir  any  thin?  into  it    <}i'ii  a 
)...;.:._■.■:   i-  lOL-   ju-iitly  simiUr  to  jait-e   *ah  ur vinegar;,  or  have  btj-juie  soot  it-Jf. 
M-i..'  il  i-  :i'/-  iK-iK-d.  Visloar  madt;  of    Khamr  is  not  aKjii- 

Or  iji'tj'*  ->  ttiU'.'l  H.-.h  d'lttf. — If  fresh  or  nablv.  ^^hatVi  maintains  that  it  is  abomiaa- 
dr:  I  LTiT'?,  b.iiiif  inixtd  with  dates,  bv  Me;  and  that  all  vineirar  obtained  Ire 
til-  :i  b  >ii--':,  tw-j-thirN  <jt  th*.-  mixture  mu<t  Kriamr  bj-  means  of  s>me  mixture  is  nnlav- 
ev:iii>rai':  b.  t«ir-.-  it  b-.-com-.s  Liwi'ul :  for  ful. — With  respect,  h«-» we vcr,  to  such  as tiini 
alui  .'i ..'!>,  witii  r. -]•  - 1  to  d.itts  a  small  t-.i  from  Khamr  of  itself,  he  has  given  two 
biilii:-'  bi.  Mtf  :i  :-;.lii' !«.:.t,  V;  t  \\i:h  n-p-.-ct   did'-.-rvnt  opinions. 

t-;  til-  j  ii  •■  '  1  '-Tap*  -» iw.j-! birds  arc  alw.ivs  .  Andtht  cvssilin  which  it  is  so  rnadeheoihdt 
rr^l'iif'  i  ti»  h  iv«j  tvarioral*  d  in  boilinc.  The  '.  pure. — When  Khamr  is  changed  into  vinc- 
fiafiii-  rub  iilv»  h'-bis  wliore  the  juice  of  frar,  the  vessel  in  which  it  is  eontiint-d  be- 
pr.i|i' s  is  inix'.d  with  the  water  in  which  ♦  comes  cleanaccordinjr  to  the  i^uantity  o!  thr 


dati.i  havi  b«  •  n  >-t«tpt-<l.  If,  however,  dried 
ffr;i|M  -,  Wwvj  mixed  with  the  water  of  dates, 
Hbould  b<.-  b  tilid  fir  u  little,  and  afterwards 
wjm':  dat«  1  or  diiud  ^'rapea  be  thrown  into 
it,  in  that  cim-.  prA idid the «piantily  thrown 


Khamr.  With  regiird  to  tliat  part  of  tL- 
vessel  that  was  empty,  several  havu-  siii 
that  it  also  becomes  clean,  as  being  dvpt> 
dent  on  the  other  :  but  others  have  said  tlut, 
as  it  is  battered  over  with  dried  Khamr.  i: 


in  be  !»mull,  ainl  n'»t  >  ►  min.h  as  is  penerallj  does  not  become  clean  until  it  bo  wasbd 
usf.d  in  makf  Nab*  <./,  it  is  lawful.  It  is  I  with  ^-inejrar,  when  it  is  immediately  pur- 
otb'  rwist ,  irid<.'.'(l,  if  the  quantity  be  not  |  tied.  In  the  same  manner  also,  if  KfiaiLrS; 
small ;— in  th»-  ham«-  manner  as  where  a  pot  I  poured  out  of  a  vessel,  and  the  vessel  w 
of  tin-  wattr  lit  dat<s  or  raisins  is  mixed! then  washed  with  vineg-ap,  it  becomes  !ii 
with  \\\i'  b'jibd  jiii^M'.    Still,  however,  the  ,  lawyers  have  saidi  instantaneously  clean. 


pr-r^oii  wli<»  driiik>  it  is  not  subject  to  pun- 
imIiiii*  lit,  bi-eiiusi-  it.T  ilb';-Mlitv  is  adjiiaj»ed 
m«nly  on  ]>riiu'i|)Us  of  cautiuu ;  and  en- 
ilr.iMiuis  iinM  :tlway>  be  usud  to  avoid  the 
intlif-tioii  i)f  jmniOiiiu'Ut. 

/iV///'i/-,  hnrinij  mirf  acqtiirvd  a  fiju'ritf  is 
not  rrhfiffrtl  iairfui  fit/  hoi/inff. — If  Khamr. 
or  any  other  s{)irituoiis  liquor,  bu  bailed  until 
twi-tliiicls  of  it  evaporate,  s>till  it  is  n«it  law- 
ful ;  for  th<'  ilbj:ality  of  it,  Mhieh  was  pre- 
viously (Established,  is  not  removed  by  boilinjip. 

litiic  n'ith  rrspffi  in  the  uav  of  Vfssch. — 
TiiKiti:  is  no  iuipropriety  in  squeezing:  juico 
into  pots  or  vessels  of  a  jfreen  colour,  or  of 
wh it'll  the  interior  part  has  been  varnislied 
with  oil.  The  reason  of  this  is,  th.it 
fornnrly,  in  the  infancy  of  the  Mussulman 
religion,  ii  was  customary  to  keep  Khamr  in 
Huch  vessels;  and,  on  this  account,  when 
Khamr  was  rendered  illegal,  the  prophet 
prohibited  the  use  of  theui  likewise,  that 
the  greater  caution  might  bo  observed.  Ho 
afterwards,  however,  pcrmittetl  tho  use  of 
them,  seeing  that  the  vt^sseis  of  themselves 
did   uot   render   any  thing    unlawful.    If, 


lOiics  with  rtspect  to  the  dregs  of  Khnmr. 
—It  is  abominable  to  drink  the  dn??  '^ 
Khamr,  or  to  use  it  iu  combing  the  hair,  a? 
some  women  do ;  for  the  drec^  are  nut  rE- 
tirely  void  of  the  particles  of  Khamr,  aadi: 
is  unlawful  to  appl>;  any  unlawfid  tiling  tc 
use; — whence  the  illegality  of  using  it  ia 
healing  a  wound,  or  applying-  it  to  a  mw  ci 
tho  back  of  a  quadruped.  —  It  is  also  un- 
lawful to  administer  it  to  an  inlidel  or  ^ 
infant;  and  whosoever  does  so  is  charsri'abk 
with  the  crime  of  it.  In  tho  same  maactr. 
it  is  unlawful  to  give  it  to  a  quadruped  to 
drink. — Concerning  this  point,  however, 
several  have  said  that  although  it  be  linlav- 
fid  to  carrv  Khainr  to  a  auadruped,  vet  ii 
the   animal,   bein^c  brougrht  to    it,   should 

drink  of  it,  there  is  no  impropriety ; ^in  tbe 

same  manner  as  in  the  case  of  a  dog  and 
carrion ;  that  is  to  say,  carrion  must  not  be 
thrown  to  a  dog ;  but  if  a  dog  be  carried  to 
whcro  carrion  is,  he  may,  without  any  impro- 
priety^, be  sulicred  to  cat  it. 

It  is  allowable  to  mix  the  dregs  of  Khamr 
with  vinegar.     In  this  case,  howeyer,  it  ii 
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required,  that  the  vineprar  be  carried  to  the 
place  where  the  dre^s  ore,  and  bo  there 
mixed,  for  otherwise  it  is  unlawful. 

A  PERSON  who  drinks  the  dregs  of  Ehamr 
without  being  intoxicated  is  not  liable  to 
punishment.  Shafei  is  of  a  different  opinion; 
for  in  this  case  several  of  the  particles  of 
Khamr  must  necessarily  be  drank  likewise. 
Our  doctors,  on  the  contrary,  argue  that  as 
the  dregs  of  Xiiamr  are  disagreeable  to  the 
palate,  a  little  of  it  does  not,  by  consequence, 
oe^t  an  inclination  for  more:  andf  thus, 
bemg  like  other  strong  drinks,  the  drinking 
of  a  little,  unless  it  be  attended  with  intoxi- 
pation,  is  not  punishable. 

An  infection  of  Khamr  is  unlawful,  but 
not  punishable, — An  injection  of  Khamr  into 
the  anus  or  penis  is  unlawful,  as  being  a 
benefit  derived  from  an  unlawful  article.  It 
is  not^  however,  punishable,  as  punishment 
Ifl  inflicted  only  in  the  case  of  drinking  it. 

And  so  likewise  a  mixture  of  it  in  viands, 
—Ip  a  person  throw  Khamr  into  soup,  it  is 
not  then  lawful  for  him  to  eat  the  soup,  be- 
cause of  its  beinfi:  rendered  impure.  Never- 
theless, if  he  eat  it,  he  is  not  liable  to  punish- 
ment, tor  in  this  case  the  Khamr  is  as  it  were 
boilca. 

If  a  person  knead  flour  with  Khamr.  in 
that  case  it  is  unlawful  to  eat  the  bread  or 
paste  so  made,  as  many  of  the  particles  of 
the  Khamr  still  remain  in  it. 

Section, 
Of  boiling  the  Juice  of  Grapes. 

There  are  three  general  principles  to  be 
inserted  upon  this  subject. — In  boiling  the 
1  uice  of  grapes  there  are  three  principles. — 
Trhe  first  principle  is,  tliat  whatever  quan- 
tity may  run  over  the  pot  from  the  agitation 
in  Doiling,  or  from  the  foaming  of  the  juice. 
is  not  taken  into  account,  but  is  considereu 
as  not  having  belonged  to  it ;  and  the  resi- 
due is  to  be  boiled  until  two-thirds  of  it 
evaporate,  in  order  that  the  remaining  third 
may  be  rendered  lawful.  To  illustrate  tliis: — 
suppose  a  person  inclined  to  boil  ten  cups  of 
juice ;  in  that  case,  if  one  cup  be  lost  irom 
its  boiling  over  the  pot,  he  must  boil  the  re- 
mainder until  six  cups  have  evaporated  and 
three  remain  in  the  pot,  when  it  becomes 
lawful. 

The  second  principle  is,  that  if  water  be 
first  poured  into  the  juice,  and  the  whole  be 
then  boiled,  and  V./i  water,  on  account  of  its 
subtlety,  be  soon  wasted,  it  is  requisite  that 
whatever  remains  after  the  evaporation  [of 
the  water]  be  boiled  until  two-thirds  of  it  be 
-wasted.  If,  on  the  contrary,  the  water  and 
juice  evaporate  together,  it  is  in  that  case 
requisite  that  the  mixture  be  boiled  until 
two-thirds  of  the  whole  evaporate,  that  the 
remaining  third  may  be  rendered  lawful; 
for  here  the  third  of  the  mixture  of  water 
and  juice  which  remains  becomes  the  same 
as  if,  a  third  of  the  pure  juice  having  re- 
mained, water  had  then  been  poured  into  it. 
To  exemplify  this  '.—suppose  a  person  should 


mix  ten  cups  of  juice  with  twenty  cups  of 
water ; — in  that  case,  if  the  water  purely 
evaporate,  the  mixture  must  be  boilea  until 
a  ninth  of  it  remain,  which  is  equivalent  to 
one- third  of  the  pure  juice ; — whereas,  if  the 
juice  and  water  evaporate  conjunctly,  the 
wh9le  must  then  bo  boiled  until  two-thirds 
of  it  evaporate. 

If  juice  bo  boiled  with  fire,*  at  one  or 
several  different  times^  before  it  be  in- 
ebriating or  prohibited,  it  is  lawful.  If,  also, 
the  juice,  beinff  taken  from  the  fire,  shoula 
continue  to  poil  until  two- thirds  of  it 
evaporate,  it  is  lawful,  as  in  this  case  the 
evaporation  is  the  effect  of  the  fire. 

The  third  principle  is,  in  boiling  juioe, 
after  part  of  it  has  evaporated,  and  part 
has  likewise  been  poured  out,— to  know  now 
much  more  must  evaporate,  tiiat  the  re- 
maining part  may  be  rendered  lawful;— 
and,  in  order  to  this,  the  following  rule 
must  be  observed. — The  quantity  which  re- 
mains after  part  has  been  poured  out  must 
be  multiplied  by  the  third  of  the  whole ;  and 
this  sum  being  divided  by  the  quantity 
which  remains  after  part  of  it  only  has 
evaporated,  the  quotient  is  the  quantity  that 
is  lawful.  Thus,  if  a  person  boil  ten  cups 
of  juice,  and  after  one  cup  had  evaporated, 
three  cups  more  should  be  poured  out ;  then 
three  cups  and  one-third  (the  third  of  the 
whole)  bein^  multiplied  into  six,  the  number 
which  remains  after  the  loss  of  evaporation 
and  pouring  out  amounts  to  twenty,  and  this 
sum  being  divided  by  nine,  there  remains 
two  cups  and  two-ninths ;  the  quantity  which 
is  lawrul,  when  the  rest  has  evaporated. 
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Section  I, 

Of  catching  Game  wiUi  Animals  of  the  Hunt" 
ing  Tribe,  such  as  Dogs,  Hawks,  ^-c. 
It  is  lawful  to  hunt  with  all  atiimals  of  the 
hunter  tribe  that  are  dul^  trained.^lt  is 
lawful  to  hunt  with  a  trained  dog,  a  pan- 
ther,! a  hawk,  a  falcon,  and  in  short  with 
every  animal  of  the  hunter  tribe  that  is 
trained.  It  is  related  in  the  Jama  Sagheer 
that  game  cauL'ht  with  a  trained  animal  of 
the  hunter  tribe,  whether  bird  or  beast,  is 
laAvful ;  but  that,  caught  with  any  other 
animal  it  is  not  lawful,*  unless  when  taken 
alive,  and  slain  by  Zabbah.  This  doctrine 
is  established  by  a  text  of  the  Koran,  in 
which  mention  is  made  of  trained  dogs.  Tlie 
term  Kalb  [dog]  comprehends,  in  its  general 


*  The  common  method  of  making  strong 
drink,  among  the  Asiatics,  is  by  fermenting 
the  juice  in  the  sun. 

t  Yuz. — It  is  an  animal  of  the  leopard  or 
lynx  species,  hooded  and  trained  to  catch- 
ing game,  nearly  on  the  same  principle  as 
the  hawk. 
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ar'2ei>l:ition.  every  carnivorous  animal,  even 
to  II  li^i^r.*  It  is,  howivcr,  nlatod  as  an 
upini'iii  '•!'  Ab'Xi  Yoo-siif,  that  tij^ers  and  bears 
an- 1  Xf.-tp-' 'I,  as  ntithrr  of  them  hunt  for 
otiiT".  — tiif  tiifir  h;  causv  n{  his  ferocity,  and 
til'  Ij'-ar  );»-aii'«».'  of  his  voraciousness.  Some 
of  th'-  kiti"  triho  liave  likuwise  been  exopted 
1m«mii-»;  «)f  tlji-ir  voraciousness;  and  th*' hojr 
has  b -vri  exc«'pt«.d  because  it  is  essential  tilth, 
and  becau-.e  it  is  unlawful  to  derive  any  ad- 
vaiJliitre  fnmi  it.  It  is  to  be  observed  that 
it  is  a  etni'lition  of  the  lawfulness  of  t^ame 
thut  the  animal  whif-h  takes  it  be  of  the 
hunter  tribe,  and  t  rained  ;  and  also  that  the 
ma<>ter  let  clipt  the  animal  in  the  name  of 
Goi' :  for  it  is  so  relate<l  in  a  tradition  of 
Aud'M',  the  son  t»f  Ilatim  Tai. 

Rnli'n  for  nsrcrtainimj  icht'thvr  a  dog^  \c. 
hr  flitft/  trantrti. — Thk  siirn  of  a  dog  being 
tiainxl  is,  his  catching  game  throe  times 
without  eatintr  it  :  whereas  the  sign  of  a 
hawk  iM-inur  trained  is,  merely,  her  riturn- 
iuL'  to  h<T  master,  and  attending  to  his  call. 
Tip  ^e  i-iu'-nM  are  adopted  from  Abdoolla  Ibn 
Abass.  Tlio  l)ody  of  a  hawk,  moreover,  is 
not  eapabh'  of  enduring  blows ;  but  as,  on 
the  contrary,  tin-  bo<ly  of  a  dog  has  this 
capability,  a  doj?  is  therefore  to  be  beaten 
until  he  desist  from  eating  the  game.  lk»- 
sides,  one  hign  of  being  trained  is,  to  desist 
from  that  which  custom  and  habit  have 
made  asrreeable ;  and  as  it  is  the  custom 
of  a  liawk  to  be  wild  and  to  fly  from  man,  it 
follows  that  its  paying  attention  to  its  mas- 
ter's call,  and  showing  no  wildness,  is  a  sign 
of  its  being  trained.  With  respect  to  a  dog, 
(m  the  eontniry,  he  is  attached  to  man  ;  but 
his  eustom  is  to  tear  and  eat;  and  conse- 
(|Uently,  when  hv  pp  stvves  game  and  do€*s 
not  eat  it,  it  is  a  sign  of  his  being  trained. 
—It  is  to  bi'  observed  that  the  condition 
here  recited,  of  a  dog  desisting,  and  not 
eating  three  times,  is  the  doctrine  of  the 
two  diseiples  (and  there  is  also  one  tra- 
dition from  llaneefa  to  the  same  eft'ect)  ;— 
and  the  reason  of  it  is  that,  in  less  than 
thn«  times  tln-re  is  a  probaldlity  of  the  dog's 
forlieurance  having  proceeded  from  satiety 
or  home  sueh  cause;  but  that  when  he  dc- 
Hi.-^ts  from  eating  for  three  diflerent  times,  it 
is  a  proof  that  sueh  forbearance  has  become 
a  eustom  ;  for  this  particular  number  of 
thne  is  the  established  standard  for  expe- 
riments, and  for  the  discovery  of  an  evasion, 
-  in  the  same  manner  as  it  is  used  in  deter- 
mining the  period  of  an  option.  It  is  also 
nionled  toh;i\e  been  adopted  in  the  story 
of  Moses  and  Khi/zir;|  for  Khizzir,  upon 


•  Arab.  Assid  ;  including  lions,  and  every 
other  creature  of  the  feline  tribe,  except 
till'  panther  before  mentioned. 

t  The  expression,  in  the  original,  signifies 
to  s<'nd  off. — It  hero  means  the  act  of  cast- 
ing olf  the  hound  or  hawk,  and  hunting 
them  at  the  game. 

X  This  story  (of  whieh  an  explanation  was 
given  to  the  trsinslator)  is  probably  the  ori- 
ginal of  Parneirs  Hermit. 


the  third  instance,  said,  "  Nov  there  ii  a 
separation  between  you  and  me/*  AnotKer 
reason  is  that  plurality  is  a  tign.  of  know- 
ledge ;  and  as  three  is  the  smallest  noabef 
of  plurality,*  it  has  therefore  been  adopted 
as  the  standard.  In  the  opinion  of  Huuefii, 
however,  as  recorded  in  the  Mabsoot,  t  train- 
ing does  not  take  place,  so  long  as  the  honlei 
does  not  conceive  the  animal  to  be  trained; 
—and  he  holds  it  improper  to  fix  oa  the 
number  three  ;  hecausc  the  in'rin^  onapi> 
ticular  number  cannot  be  done  by  thr^  fore- 
thought of  man,  but  must  be  regulated  I7 
the  precepts  of  the  sacred  writings:  andu 
no  precept  has  boon  issued  on  this  head,  i:  is 
]>ioper  to  consigrn  it  to  the  judgment  of  kia 
who  is  best  acquainted  with  the  matitf, 
namely,  the  hunter.  According  to  a  foraer 
tradition,  ilaneefa  holds  the  game  of  tke 
third  time  to  be  lawful ; — whilst  the  tv) 
disciples  maintain  that  it  is  not  lawMu 
the  animal  does  not  become  trained  ud 
after  the  third  time ;  and  consequently  tbe 
game  of  the  third  time  is  the  game  of  a 
untrained  animal,  and,  as  such,  is  unlavfal; 
this  being  like  the  act  of  a  slave  in  tk 
presence  of  his  master :  in  other  words,  if  a 
slave  perform  any  acts  in  the  presence  of  hii 
master,  such  as  purchase  or  sale,  and  tlu 
master,  seeing  and  knowing  the  same, 
remain  silent,  the  slave  in  that  case  beconH 
licensed, — not  only  with  respect  to  the  act  ii 
question,  but  also  with  respect  to  everr  ut 
which  he  may  afterwards  perform;— and  w 
likewise  in  the  case  in  question.  T1># 
reasoning  of  Haneefa  is,  that  when  tb 
animal  takes  the  game  the  third  time,  ui 
instead  of  eating  preserves  it,  this  argutf  i' 
to  have  been  trained  at  the  time  of  takiu 
the  game,  and  consequently  the  game  of  tKi 
third  time  is  the  game  of  a  trained  anicul 
— It  is  otherwise  in  the  ease  above  citei 
because  license  is  a  notilication,  and  canL^* 
take  place  without  the  knowledge  of  the 
slave;  and  the  slave  cannot  acquire  this 
knowledge  until  after  he  has  performed  the 
act,  and  nis  master  remained  silent. 

Tlte  invocation  must  be  repeated  t^r,  ' 
least,  must  not  be  tri/fui/t/  omitftrd)  at  tt^< 
time  of  h'tting  slip  the  hound.  »$t.— If  a 
person  let  shp  his  trained  dog,  or  his 
trained  hawk,  and  at  the  time  of  kttinf 
them  slip  repeat  the  name  of  God,  or  omit 
it  from  lorgetfulness,  and  the  dog  or  hawk 
catch  the  game,  and  wound  it  so  that  it  dies, 
the  game  may  in  that  case  lawfully  be  eaten- 
—If,  however,  he  should  wilfullv,  and  not 
from  forgetf Illness,  omit  the  name*  of  Gop,  it 
is  not  then  lawful  to  cat  the  game  so  taken. 
It  is  mentioned  in  the  Zahir  Rawayet  that 
the  wounding  of  the  game  is  a  condition  oi 
its  lawfulness,  as  it  furnishes  the  means  of  a 
Zabbah  Iztiraree.  (The  meaning  of  Zabbah 
Iztirareo  has  already  been  explained  ia 
treating  of  Zabbah.) 

•  The  Arabs,  having  a  dual  number,  do 
not  of  coarse  admit  two  to  constitute  a 
plurality. 
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A  hunting  auadruped  eating  any  part  of 
the  game  renders  it  unlawful, — If  a  do^  or 
panther  eat  any  part  of  the  game,  it  is 
imlawf  ul  to  eat  of  such ;  but  if  a  hawk  eat 
part  of  it,  it  may  lawfully  be  eaten. — The 
diatinotion  between  these  two  cases  has 
already  been  explained. 
^  If  a  dog  (for  instance)  catch  ffame  several 
times  without  eating  it,  ana  afterwards 
eatching  game  eat  part  of  it,  such  game 
oazinot  lawfully  be  eaten,  as  the  circum- 
stance of  the  dog  eating  it  is  a  proof  that  he 
liaa  not  been  properly  trained.  In  the  same 
manner  also,  the  game  which  he  may  after- 
wairds  take  is  not  lawful  until  he  shall  have 
been  trained  anew,  concerning  which  the 
lame  difference  of  opinion  obtains  as  that 
already  set  forth  concerning  a  training  in 
the  beginning.  With  respect  to  the  game 
preTiously  taken  by  him,  illegality  does  not 
ittaoh  to  such  parts  of  it  as  have  been 
Baten,  since  there  the  subject  no  longer 
remains ;  but  with  respect  to  such  parts  as 
liave  not  been  preserred  (that  is,  have  been 
left  upon  the  plain),  they  are  unlawful 
iooording  to  all  our  doctors.  As  to  what 
may  have  been  preserved  (that  is,  what  the 
bnnter  may  have  carried  to  his  own  house), 
It  is  unlawful,  according  to  Haneefa.  The 
bwo  disciples  maintain  it  to  be  lawful;  for 
they  contend  that  the  circumstance  of  the 
dog  eating  at  that  time  is  no  argument  of 
his  not  having  been  previously  trained,  as 
an  art  may  oe  acquired  and  afterwards 
forgotten.  The  argument  of  Haneefa,  on 
the  contrary,  is  that  the  dog's  eatinjor  of  the 
game  at  that  period  is  a  proof  of  his  never 
naving  been  properly  trained  from  the  first. 

Oame  caught  hy  a  hawk,  after  it  has 
returned  to  tts  wild  state,  is  not  lawful. — If 
a  hawk  fly  from  its  master,  and  remain  for  a 
while  in  a  state  of  wildness  and  flight,  and 
afterwards  catch  game,  such  game  is  not 
lawful,  as  the  hawk  in  that  state  is  not 
trainea ;  for  the  sign  of  being  trained  is  to 
retiim  to  its  master;  and  as  it  did  not  so 
return,  the  sign  no  longer  reniains ;  whence 
it  is  considered  in  the  same  light  as  a  dog 
which  eats  his  game. 

A  dog  does  not  render  his  game  unlawful 
hp  taking  its  blood. — If  a  dog  eat  the  blood 
of  his  game,  and  not  the  flesh,  the  game  is 
lawful,  and  capable  of  being  eaten,  as  the 
dog  has  preserved  it  for  his  master,  which 
argues  him  to  have  been  well  trained,  since 
he  eat  merely  what  was  unfit  for  his  master, 
and  preserved  what  was  fit  for  him. 

Or  hy  eating  a  piece  of  the  flesh  cut  off  and 
thrown  to  him  hy  the  hunter.-^lr  a  hunter, 
having  taken  the  ^ame  from  his  trained  dog, 
cut  oft'  a  piece  of  it,  and  throw  it  to  the  dog, 
and  the  dog  eat  the  same,  still  the  remaining 
part  of  it  is  lawful,  as  it  is  not  then  game  ; 
the  case  being,  in  fact,  the  same  as  if  a  per- 
son were  to  throw  to  a  dog  any  other  kind  of 
food.  1  he  law  is  the  same  where  a  dog  leaps 
upon  his  master,  and  takes  from  him  part  of 
the  dead  game  in  his  hands  and  eats  it ;  this 
biing  fimilar  to  where  a  dog  attacks  his 


master's  goat,  and  kills  it,  which  is  no  proof 
of  the  dog's  not  being  trained. 

Case  of^  a  dog  biting  off  a  piece  in  the  pur- 
suit of  his  game, — If  a  dog  lay  hold  of  game 
with  nis  teeth,  and  having  bitten  oS  the  part 
eat  it,  and  afterwards  catch  the  game  and 
kill  it,  without  eating  any  other  part  of  it, 
the^  game  is  unlawful ;  because  upon  the  dog 
eating  part  of  his  game  it  becomes  evident 
that  he  ^s  not  trained.  If,  on  the  contrary, 
he  drop  the  part  bitten  off.  and  having 
pursued  the  fj^ame  kill  it  and  deliver  it  up  to 
nis  master  without  eating  any  part  of  it,  and 
having  afterwards  passed  by  tne  part  bitten 
off  eat  the  same,  the  game  is  lawful ;  for  as, 
if  the  dog,  under  these  circumstances,  had 
eaten  part  of  the  body  of  the  game  in  the 
hands  of  his  master  it  would  have  been  of  no 
consequence,  it  follows  that  it  is,  k  fortiori,  of 
no  consequence  where  he  eats  what  was 
separated  from  it,  and  unlawful  to  the 
master  to  eat.  It  is  otherwise  in  the  former 
case ;  because  there  the  dog  eat  in  the  very 
act  of  hunting ;  and  also,  because  the  tearing 
off  a  piece  or  flesh  with  the  teeth  admits  of 
two  explanations ;  for  first,  this  may  be  done 
with  a  view  to  devouring, — and  secondly,  it 
may  be  done  with  a  view  merely  to  weaken 
the  animal,  in  order  the  more  easily  to  catch 
it  ;~and  the  eating  of  the  piece  before  catch- 
ing the  animal  argues  the  first  of  these, — 
whereas  the  eating  of  it  after  catching  and 
delivering  the  game  to  the  hunter  argaos  the 
second,  whence  no  inference  can  be  drawn 
that  the  dost  is  not  trained. 

Game  taKen  alive  must  be  slain  by  Zahbah, 
— If  a  hunter  take  game  alive  which  his  dog 
had  wounded^  it  is  incumbent  upon  him  to 
slay  it  according  to  the  prescribed  form  [of 
Zabbah],  and  if  he  delay  so  doing  until  it 
die,  it  is  then  carrion  and  incapable  of  being 
eaten.  The  law  is  the  same  with  respect  to 
game  taken  by  a  hawk,  or  the  like  ;  and  also 
with  respect  to  same  shot  by  an  arrow.  The 
reason  or  it  is,  that  in  this  case  the  hunter  is 
capable  of  the  original  observance,  namely, 
Zabbah  Ikhtiaree,  before  the  occurrence  of 
the  necessity  for  the  substitute,  namely, 
Zabbah  Iztiraree ;  and  therefore  the  validity 
of  the  substitute  is  annulled.  This  law, 
however,  supposes  a  capability  in  the  huntc  r 
to  perform  tne  Zabbah ;  for  where  he  takeb 
the  game  alive,  and  is  incapable  of  perform- 
ing the  Zabbah,  and  there  exists  in  the 
animal  more  life  than  in  one  whose  throat 
has  been  just  cut,  such  game  (according  to 
the  Zahir  Rawayet)  is  not  lawful.  It  is 
related,  as  an  opinion  of  Haneefa  and  Aboo 
Yoosaf,  that  it  is  lawful  (and  this  opinion 
has  been  adopted  bsr  Shafei);  because  the 
hunter  is  not  in  this  case  cajmble  of  the 
oiiginal  observance,  and  is  therefore  in  the 
same  situation  as  a  person  necessitated  to 
use  sand  instead  of  water,  notwithstanding 
he  be  in  sight  of  water.  The  reason  alleged 
in  the  Zanir  Rawayet  is,  that  the  hunter's 
finding  the  animal  alive  is  equivalent  to  his 
caimbility  of  performinff  the  Zabbah,  since 
it  enables  him  to  reaon  the  throat  of  the 
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unimal  with  his  hand.  ITcnoc  be  has,  in 
a  luaiiiKr,  thi-  ])Ower  of  performing  the 
Zab])ah,  whii-h  he  ni'jrlects.  It  is  otlierwise 
■wht-n*  only  as  nuich  life  exists  in  the  animal 
as  in  on<-  whose  throat  has  bten  cut ;  because 
it  is  tlu-n,  in  «rtt'et,  dead,— whence  it  is  that 
if,  in  that  stat<',  it  hhould  fall  into  water,  it 
is  not  unlawful,  any  more  than  if  it  had 
fallin  into  water  when  actually  dead,  the 
dead  not  iH'ing  a  fit  subject  for  Zabbah. 
84)nio  of  the  learned  have  entered  more  par- 
ticularly into  this  ca«e,  alleging  that  it  the 
inability  to  ]MTforni  the  /abbah  arise  from 
the  want  of  an  instrument,  it  is  not  then 
permittiMl  to  eat  it ;  and  that  if  the  inability 
arise  from  the  want  of  time,  in  that  case 
likewiiio  it  is  not  permitted  to  eat  it,  accord- 
inff  to  our  doctors, — in  opposition  to  the 
opinion  of  Shafei.  The  argument  of  our 
dm;tors  is,  that  when  the  animal  is  taken 
alive  it  is  no  lonper  game,  because  the  term 

?:ame  is  apnlicable  only  to  what  is  wild  and 
ree  ;  and  tliat  therefore  the  Zabbah  Iztiraree 
is  then  of  no  ettect.     What  is  hero  recited 

Sn>eeeds  on  the  supposition  of  the  animal 
oinp:  taken  alive,  and  of  there  being  a 
possibility  of  its  continuing  to  live ;  for  if 
then*  he  no  possibility  of  its  continuing  to 
live  (as  where  its  belly  has  been  torn,  and 

f)art  of  his  entrails  have  come  out),  it  may 
awfidly  bo  eaten  without  the  performance  of 
Zabbah,  because  the  life  that  remains  in  it  is 
equivalent  only  to  the  struggling  of  an 
animal  whose  throat  had  bet*n  cut,  and  is 
consequently  of  no  effect; — in  the  same 
manner  as  where  a  goat  falls  into  water, 
after  having  had  its  throat  cut. 

Provitled  it  lire  long  enough  to  admit  of 
performing  this  cernnony, — If  the  hunter 
fina  the  ffamo  alive,  and  do  not  take  it  from 
his  dog  till  it  be  dead,  and  there  have  been 
sufHcient  time,  aftcT  he  foupd  it  olive,  to 
perform  the  Zabbah,  it  is  not  in  that  case 
lawful  to  eat  it ;  because  this  is  equivalent 
to  an  omission  of  the  Zabbah,  notwithstand- 
ing an  ability  to  perform  it.  If,  on  the 
contrary,  he  had  found  it  alive  at  a  period 
when,  if  ho  had  taken  it,  there  was  not  suffi- 
cient time  to  perform  the  Zabbah,  it  is  lawful. 
The  game  tahvn  is  latrful  althotigh  it  he 
not  the  stwie  that  iras  intended  hy  the  hunter, 
— If  a  hunter  let  slip  his  dog  at  game,  and 
the  dop^  take  some  other  game,  the  game  so 
taken  is  lawful.  Malik  has  said  that  it  is 
not  lawful,  since  the  dog  took  this  game 
without  having  been  let  sli])  at  it,  as  it  was 
at  another  specific  animal  that  the  hunter 
let  liim  slip.  Our  doctors,  on  the  other 
hand,  argue  that  the  object  of  the  hunter  is 
merely  thu  acquisition  of  game ;  and  all 
game  is  the  same  to  him.  Besides,  the 
specification  of  the  particular  animal  is  of 
no  advantage,  as  it  is  im])racticablc  to  teach 
a  dog  to  take  that  particular  animal. 

liule  in  casting  off  a  panther  at  game. — 
If  a  ])erson  let  slip  a  pantner  at  game,*  and 

^  The  Ivnx  or  panther  used  in  hunting  is 
generally  kept  hooded,  and  is  conveyed  from  | 


the  panther  lie  for  a  while  in  amboili,  and 
then  catch  and  kill  the  f^me,  it  is  lavfnl  t» 
eat  it ;  because  the  Ivine  in  ambush  bus; 
with  a  view  to  catch  the  game,  and  not  to 
take  rest,  does  not  of  consequence  terminate 
the  act  of  letting:  it  slip.  The  same  rale 
also  holds  with  respect  to  a  dog,  vhtii 
trained  in  the  manner  of  a  panther. 

All  the  game  caught  by  the  doa,  ^.,  nndfr 
one  invocation^  is   fateful,     i?tf/<p  for  dHer- 
mining  this  with  respect  to  dogs. — If  a  dor 
be  let  slip  at  game,  and  t^ke  and  kill  it,  aa2 
afterwards  take  and  kill  other  game,  bed 
are  lawfol ;  because  the  act  of  letting  hia 
slip  continues  to  operate*  and  is  not  tensi- 
nated  until  after  the  taking  of  the  smmJ 
game  ;  this  case  beingr  similar  to  that  d  i 
person  shooting  at  an  animal  with  an  arxoT, 
which  not  only  hits  and  kills  it.  but  abi 
hits  and  kills  another.     If,  on  the  contmr, 
the  dog,  after  killing^   the  first   g«m^  Be 
down  upon  the  ground  and  rustforafcBC 
time,  and  then,  some  other  game  pusiDgbf, 
he  rise  up  and  kill  it,  it  is  not  lawful  to  <tf 


down  was  with  a  view  to  take  rest,  and  u( 
to  deceive  the  game  ;  in  opposition  to  lint 
was  before  recited.  I 

And  hawks.— If  a  hawk,  being  kt  4  / 
[cast  off]  at  game,  first  porch  upon  aae-  • 
thing,  and  afterwards,  going  in  quest  of  tW  ' 
^me,  take  it  and  kill  it,  it  is  lawful  to  etf 
It.  This,  however,  proceeds  on  tibe  sapp* 
tion  of  the  hawk  neither  tarrying  lQn|^  * 
with  a  view  to  rest,  but  merely  a  short  ti* 
and  with  a  view  to  surprize  her  prey. 

Game  is  net  Uiwfm  when  caught  (*y  <: 
hawk,  S^c)  independant  of  the  act  '4^ 
hunter.— \y  a  trained  hawk  catch  game  as 
kill  it,  and  it  be  not  known  whether  aj 
person  let  her  slip  at  such  game,  itiifiu: 
unlawful  to  eat  it;  because  in  this  «*J 
doubt  exists  with  respect  to  the  letting  fi5f. 
and  game  is  not  lawful  unless  the  aniajl 
which  takes  it  be  let  slip  at  it. 

It  is  requisite  to  its  tegalitt/  {when  w^  , 
dead)  that  blood  hare  been  drawn  frum  A."  i 
If  game  bo  strangled  by  a  dog,  and  •«  | 
wounded,  it  is  not  lawful  to  eat  it :  b««» 
the  wounding  of  it  is  a  condition  of  i»  ■ 
legality,  according  to   the  Zahir  Rawant 
(as  has  been  before  mentioned) ;  sad  tb 
condition  implies  that  wlierc  merely  pirti* 
lar  members  of  the  game  are  broken  by  tk 
dog  it  IS  not  lawful  to  eat  it. 

Game  is  rendered  unlawful  by  the  cm- 
junction  of  any  cause  of  illegah'tif  in  * 
catching  of  t^— If  a  trained  dog  be  aaistei 


place  to  place  upon  a  sort  of  litter,  Wb* 
the  hunters  have  approached  within  siirlitrf 
their  game,  they  unhood  the  panther  aai 
cost  oft  his  chains,  and  he  instantly  rorini* 
at  his  prey,  if  withm  his  reach,  or  if  olhe'^ 
wise,  practises  a  variety  of  stratagems  to  fct 
near  to  it.  ** 
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in  killingr  the  gome  by  a  dog  that  is  not  pore; — whence  it  is  that  no  pait  of  it  is 

trained,  or  by  a  dog  belonging  to  a  Magian,  rendered  allowable  by  hunting : — contrary 

or  by  one  upon  which  the  invocation  had  to  other  quadrupeds,  for  of  those  the  skin, 

been  wilfully  omitted,  in  that  case  the  game  by  their  being  hunted,  is  rendered  lawful. 

is  unlawful ;  because  two  causes  are  here  Ziffer  has  likewise  excepted  all  those  animals 

united,  namely,  a  cause  of  legality,  and  a  of  which  the  flesh  is  not  fit  for  eating,  inas- 

canse  of  illegality,  and  caution  dictates  a  much  as  the  hunting  of  these  is  not  with  a 

preference  to  the  cause  of  illegality.  view  to  render  them  lawful. 

Game  hunted  down   by  cmjf  person   not  Game  shot  by  an  arrow  aimed    at  an- 

quaiified  to  perform  Zaboah  is  unlawfuL —  other  animal  is  lawfid,  —  If  an  arrow  be 

Airr  person  not  permitted  to  perform  Zabbah  shot  at  a  bird  ana  hit  other  game,  and 

(mich  as  an  apostate,  a  Mohnm,  or  a  |)erson  the    bird   shot  at    fly    away,  without   its 

who  wilfully  omits  the  invocation)  is  the  being,  known  whether  it  was  wild  or  tame, 

Mune  as  a  Magian  with  respect  to  letting  the  game  is  in   that  case   lawful,  because 

loose  an  animal  of  the  hunter  tribe.  the   probability   is   that   the   bird  was    a 

Ip  a  dog,  without  being  let  slip,  should  of  wild  one.     If,  on  the  contrary,  an  arrow 

himself  pursue   game,  and   a   Mussulman  be  shot  at  a  camel,  and  hit  game,  and  the 

repeat   the  invocation,  and  then   make   a  camel  having   escaped,  it   be   no^   known 

lUHLfle  and  incite  the  dog  to  run  faster,  and  whether  it  was  a  wild  one  or  otherwise,  the 

the  dog  catch  the  game,  it  is  in  that  case  game  in  that  case  is  not  lawful,  because  the 

Imwful  to  eat  it.  natural  condition  of  a  camel  is  tliat  of  tame- 

Oame  killed  at  a  second  catching  of  it  ness  and  attachment  to  man. — If,  on  tiie 

^jtUher  by  the  same  or  a  second  dog)  is  lawful,  other  hand,  an  arrow  be  shot   at  fish  or 

^-Jt   a  Mussulman,  having   repeated   the  locusts,  and  hit  game,  such  game  is  lawful, 

EaTOoation,  let  slip  his  dog  at  game,  and  the  in  the  opinion  of  Aboo  Yoosaf,  according  to 

Sm  having  pursued  and  caught  the  game,  one  tradition,  inasmuch  as  it  is  game :  out 

Haa  thereby  rendered  it  weak,  let  it  go,  ana  according  to  another  tradition  it  is  unla^'ful ; 

ftflerwards  catch  it  a  second  time  and  kill  because  nuntinff  is  equivalent  to  the  per- 

lt»  it  is  in  that  case  lawful  to  eat  it ;— and  formance  of  Zabbah,  which  is  not  requisite 

■o  likewise  where  a  Mussulman  lets  slip  two  with  respect  to  fishes  and  locusts. 

do^9  and  one  of  them  renders  the  game  If  a  person,  hearing  a  noise,  and  imagin- 

weak,  and  the  other  kills  it; — and  also,  ing  it  to  be  that  of  a  man,  should  in  conse- 

where  two  men  let  slip  their  dogs  (that  is,  (luence  shoot  an  arrow,  and  kill  game,  and 

eeeh  of  them  one  dog),  and  one  of  the  dogs  it  be  afterwards  discovered  that  the  noise 

renders  the  game  weak,  and  the  other  kills  proceeded  from  the  game,  in  that  case  the 

it.     In  tills  last  case,  however,  the  rame  is  game  so  killed  is  lawful ;  because,  when  it 

the  property  of  him  whose  dog  rendered  it  actually  proves  to  be  game,  the  imagination 

•weei. ;  oeoause  he  deprived  it  of  the  quality  of  the  person  who  snoots  is  of  no  conse- 

of  game,  as  he  disabled  it  from  running.  quence. 

Invocation  must  be  made  on  the  instant  of 
shooting  :  but  if  the  animal  be  taken  alive,  it 

Section  II,  fnust  still  be  slain  by  Zabbah.— l^  a  hunter. 

Of  shooting  Game  with  an  Arrow,*  upon  shooting  his  arrow,  repeat  the  invoca- 

Jame 
random^ 
^nded 

perso] 

that        „  _    ^^^^  „^  ^^^,,  ^^^   ^^  ^^  *xiuc*.iiu^ix«  t» 

his  dog  or  hawk,  and  in  either  case  game  be   "^^^^^  7^hflh"ftsi''fiM  hftPTTatrPftdv^RPt 
kiUedTand  it  be  afterwards  discovered  that  &  L  th^  ^^^^^^^^^ 

^i?'''^£^w''*^7?k™^^'^^'~°'i.^nS®V^*       ^fl'^^  ^oounded,    and   afterwards  found 
ui  then  lawful  to  eat  the  game  so  killed  by  ^^^  ^    ^^^         ;^  ^j^^  /^^^    ^  lawful,- 

Hie  arrow,  dog, .  or  hawk,  whether  it  were   j^  ^^  ^^^  hiV game,  and  the  game  fly  away 


by  the  arrow,  hawk,  or  dog,  is  not  lawful ;     •  j^^  ^^  theTwwman ;  and  aK),  because  there 
beoanse  a  hog  is  in  an  excessive  degree  im-  ^^  possibiUty  that  it  may  have  died  from 

. some  other  cause. 

Unless   he   then   discover  another  wound 

*  The  title  of  this  section,  in  the  Arabic  upon  it. — If  the  hunter  above  mentioned 

Tersion,  is  simply  Kama,  signifying  the  nse  find  another  woimd  in  therane  besides  that 

of  any  missile  weapon  whatever.  of  his  arrow,  it  is  not  lawriil  to  eat  it,  not- 
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with^tandin?  lir  mny  liavo  contmiicd  in  the  ,  is  not  lawful,  becanse  in  this  case  the  r-a: 
s.  arch  «.t  It  until  ho  found  it ;  because  in  I  is  bruised  and  not  wounded.  If.  alscnm 
this  rasf  two  causts  are  oonjoined,-one  of  ibe  Wten  by  a  stick  or  piece  of  wt>D<i  m 
ill.ealitv.  nrmirly.  the  other  wound,--^nd  '  it  die.  it  is  not  lawful,  as  the  dvath  is  tba 
i-m-  ul  hirality,  namely,  the  wound  of  his .  occasioned  by  the  weiirht  of  th^  -ti-'k  if 
arr..w:  and  it  i>  tlh*  established  custom  to  j  piece  of  wood,  and  not  by  an v  w<yjjA:T^ 
i:jvithiM'rit.rviu.ototh,Ma.i«.ofineK^^^^  this  case,  the  stick  or  piece  of  void, 

Muni.v*  i;  oautiun  is  eanly  observed  m  this  because  of  their  sharpness,  occwion  a wo-iti 
oasr.  as  It  is  an  iinoomiii-.n  nne.  All  that ;  there  is  no  impropriety  in  eatine  tbe  «•►= 
has  brrn  abovr  re.iud  relates  to  the  shoot- ;  as  the  stick  and  piece  'of  wood  are TbenW 
in^r  ol  an  arrow  ;  but  it  is  ertually  anpheable  i  valent  to  a  sword  and  spear.  The  irfSnJ 
thr-niffhuut  to  the  httmar  slip  ol  a  dog,  or  so   rule,  in  short,  in  these  cases,  is  tha^  wber 

/.*  iij'^j*.'N'4         *       It  "  known  with  certaintT  that  the  dcatk  ^: 

(,.,mt  irhtr.J.niff  shnf    tn//s  mto  frfl/j>r.  I  the  arame  was  occasioned  bv  a  vouad.  i:  is 


-.  ......^,  „.    ^„„,  „^  ^.J^J,^.   ^,j    ^Q^j  existence  01  &  CfXi 

some  othi  r  i^miuence,  and  afterwards  upon  |  (that  is,  where  it  is   not  certainly  h^n 
the  jrr.mnd.it  IS  not  lawlul  to  eat  It;  because:  whether    the    death   was   o.sMsionJd  hi 


♦k    J    ♦!   ■  "-T  ^    i  r  "^'^^''^t""  ^"*»'  j     -I*  a  person  rnrow  a  sword  or  t  tnait 

the  death  mav  have  been  occasioned  by  the  I  game,  and  the  ^me  be  struck  by  thehafc 
water,  or  by  the  tail  from  the  eminence,  and   of  the  sword,  or  the  back  rf  the  knife,  i:  is 


not  by  the  wound.* 

Jiufr  \rith  rt'sprrt  tn  trttUr-fotrl,  —  If  a 
water-fowl  be  woundtd.  and  the  member 
wonndtnl  bo  not  a  ^)art  under  water,  it  is 
lawful, — whereas,  if  it  be  a  part  under  water, 
it  is  not  lawful,  in  the  same  manner  as  a 
land  binl,  which  being  wounded  falls  into 
water. 

(iamv  sfiiin  hy  a  hruiat',  trifhout  a  tround. 


is  nut  iatcfnl. — Oamk  hit  [stunned]  by  an 
arrow  without  a  sharp  point  is  unlawful,  as  ! 


not  lawful ;  whereas  if  struck  by  the  edp. 
and  wounded,  it  is  lawful. 

Case  of  cutting  off  the  head  nfan  aniwK. 
—If  a  person  cut  ort*  the  hcad'of  a  r«tit 
IS  lawful  to  eat  it,  as  the  jugular  veins  aiw 
been  cut  through;  but  it  is  neveithA* 
abominable.  If,  however,  a  person  perfffl 
this  action  by  beginning  with  the  spine." 
as  to  occasion  the  death  of  the  animal  b?fe 
the  jugular  veins  be  cut,  it  is  not  liifal 


^t  i  1  -}  r";f  T'^A'}'^  unlawful,  as  !  but  it  is  lawful  if  the  animal  do  not  6 

It  IS  so  iveordtd  m  the  traditions.    It.  is  to   until  after  the  jugular  veins  are  cut. 

be  obsi  rved,  moreover,  that  the  wounding  of         -■■''•        ■*    ^  *«.  »*n7iui. 

game  is  a  eimdition  of  its  K-gality ;  because 

a    Zahbah    Iztirareo    cannot    otllerwise    be 

♦  st:ibli>hed,  —  as    has   been   already   men 

tioned.t 


A  Magian,  an  apostate,  or  an  Mai-^i^ 

not  qua  fined  to  kilt  <7«wie.— GaMK  kiilei'* 

e  I  a  Magian.  an  apostate,  or  a  worshirf-rJ  ^ 

-   images,  is  not  lawful,  because  thev'i«*'» 

allowed  to  perform    Zabbnh    (as  has  Ik*: 


II  !:>«.',    A-«     7«  II I J  (.-lb      \yt     I  111-     r'UUlU'     1  UIV.    U9    11     llUfS 

not  Ti-..un.l:-aiid  frame  is  also  unlawful  tk-ir  performance" ~o"f  i"ZabbahIkhti»»i 

wh.<n  kil.-d  bv  a  proat  heavy  stone,  not-  lawful,  it  follo\ra  that  thrtr  i^rfomaas:: 

wit hstan.lmfr  It  bo  sharp  J  because  there  >s  a  aZabbah  Iztiraree  must  uIm.  WkwfS 
pr..b:,biUty  t  ha     t lu-  pame  may  have  died        Ca,c  of  game  wounded  ht^oHc  S^,  W 
Ironi  tho  w.ipht  ..t  the  stone,  and  not  from  :  then  tlan  hv  a»oM*r.— Ir  a  nekCtKi 

th.  sharpness  ot  it.     It  however,  the  stone  arrow  at  eame.  and  hit  itf^it^oTr^nlr" 

be  sharp  and  not  woisrhty  the  pame  killed  it  so  weal  as  to  prevent  it  from^Sn^t:. 

by  It  IS  lawlul.as  it  is  then  certain  that  it  and  in  that  state  another  persM^hwUtii 


must  have  died  in  consequence  of  a  wound 
from  it. 

CiAMK  killed  by  a  small  pebble  stone,  and 
of  which  no  part  has  been  cut  by  tho  stone. 


and  kill  it,  the  game  is  the  property  of  '^' 
second  hunter,  because  be  was  the  perstc 
who  took  it.  and  the  prophet  has  siii 
Game  belongs  to  him  who  tak-s  it."  K 
on  the  contrary,  the  first  hunter  rendrt  r 
too  weak  to  run,  and  another  per»«>n  thtE 

A     .  w       1,  f  f  •     1  ^  r ^l  \*'  ^\  ^^  ^^^^^""^  ^^.  ^^<^  propertv  of  ti- 

Amidst  such  a  mass  of  frivolous  absur- .  iirst  hunter.     Nevertheless,  he  must  abftjis 

dity,  the  translator  thinks  it  unnecessary  to    from  eating  it,  as  there  is  a  probabilitv  tin- 

offer  any  apology  for  the  omission,  in  this   it  may  have  died  in    consequence  6*  rbi' 

place,  of  a  long  discussion  still  more  futile   secontl  wound ;  and  as  it  had  not  the^»»^' 

than  any  thing  which  has  gone  before.  of  running  after  the  first  wound   it  tlaft- 

t  From  this,  and  various  preceding  pas-    to  have  been  slain  by  a  Zahbah  lkhti«iv^.«^ 

sages,  It  appears  that  it  is  requisite  to  draw   regard  being,  in  such  an  instance,  wid  ts 

blood  in  order  to  the  rendering  game  lawful,    the  Zahbah  Iztiraree,  in  opnoMtion  to  tho 
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,  towever,  I  cause  ■ 
mpunst  eatioK  tbe  game,  proceeds  on  thelthattii 
mppositioa  of  its  being'  in  auch  a  con-  '  is  incu 
dibOD  HS  to  induce  as  to  believe  the  con-  j  tion  lo 
tinuance  of  its  existenee  pouible ;  ainoe  I  rt>reivi 
under  these  ciroumBtonces  ita  death  is  re- 
fnred  to  the  second  shot :  but  if  the  fiiat 
iround  be  such  as  to  render  tbe  coctinuence 


with  its  throat 

•at,  haring,  for  instance,  had  its  head  cut 
off],  in  that  case  it  ia  lawful  to  eat  it.  as  its  , 


dMthii 


'  ita  deatrnctioD ;  and  as  it  woa  at 
c  the  pfopertjr  of  another  person,  it 
.  .._bi!nt  upon  him  to  make  a  oompenia- 
tion  li>r  half  the  yalue  which  it  bore  after 
riTeiring  both  wounds,  as  the  first  wound 
dill  not  priioeed  from  him.  {With  respect  to 
tht  daraafce  occasioned  by  the  eeoond  wound, 
halving  puid  it  before,  he  is  not  reouired  to 
pay  It  apain.)  The  reason  for  the  third 
cifinpt-nsiitioQ  is  that,  as  tbe  game,  a.ttet 
ii'ciivinj;  the  firet  wound,  was  in  such  a 
have  rendered  it  lawftil  by  a 


it  then  referred  to  the  second  shot,  ,  Zabhnh  Ikhtiaree,  if  it  bad  cot  received  the 


ft  beioK  at  that  period  in  a  sta.t«  equivalent 
.  to  annuiilatian.  If,  however,  the  first  wound 
'  1m  such  as  to  render  the  eurvivol  of  the 
gmme  impoesible,  and  there  Devertbeteas  be 
.  more  life  in  it  than  in  an  animal  with  its 

ttmat  cut  (as  if,  for  instance,  it  be  capable     

at  living  one  day),  in  that  case,  according  i  half  bi 
to  Aboo  Yoosaf,  it  is  not  rendered  unlawful 
bjr  the  second  shot,  because  such  a  degree  of 
lue  (in  his  opinion)  is  of  no  effect ;  but 


•ording  to  Mohammed  it  is  unlawful,  as  such 
m  degree  of  life  (in  his  opinion)  is  of  effect,      .-^hjit 
lir  the  foregoing  case,  the  second  hunter   tlu-  i^^ 
is  responsible  to  the  first  for  the  value  which    t'li'm 
the  gfame   bears  after   receiving    the    first 
vonnd  ;  because  he  [the  second  nunter]  has 
d^atioyed   game  the  property  of   the  first 
Imnter  (who  became  the  proprietor  of  it  in 
sonsequence  of  his  wounding  it,  and  thereby 
incapacitating  it  from   running);   and  the 
gKine  is,  by  such  wound,  rendered  defective  ; 
■ad  in  all  casei  of  responsibility  for  destruc' 
tion  of  property  a  regard  is  paid  to  the  time 
of  the  destruction.     The  compiler  of  the 
Hedaja  remarks  that  in  this  cose  there  is  a 
diatinction ;— in  other  words,  responaibility    bi 
tales  place  where  it  is  known  that  the  game  i  .il 
in  question  died  in  consequence  of  the  second  ,  i'<- 
wound  (that  is,  where  the  wound  of  the  first ;  i  < 
hunter  was  such  that  the  smmaj  lived  after    til 
it,— and  the  wound  of   the  second   hunter    d. 
inch  as  to  destroy  the  existence) ;  and  the 


und  n^und,   it  foUowa  that  the  second 

CI-,  ill  consequence  of  the  second  wound, 

TLUiitr  unlawful  half  of  the  flesh  with 

ct  to  the  first  hunter.    He  is  only  re- 

,  __.  _d,  however,  to  pay  a  comi)enaation  £br 

iiii?  h.ilf  of  the  flesh,  as  he  paid  the  other 

u',  inasmuch  as  he  paid  half  the 

viiiiu,  lUiich  included  the  flesh. 

Cii!-r  ,,f  game  first  wounded,  and  thtn 
l.i/l.'d  If.,  ike  tame  person. — If,  instead  of 
I  nil  III  r-^nns  shooting  the  game,  one  person 
^ame  game  twice,  tbe  law  is  then 
ivith  respect  to  the  illegality  of  the 
L  ,1-.  >\hen  it  receives  two  wounds  from 
liilliTiint  persona; — thia  being  similar 
lii.i'L'  :i  person,  having  shot  game  upon 
oiiiiiiunce,  and  rendered  it  weak  and 
Ic,  iit'lerwards  shoots  it  a  second  time, 
brings  it  to  the  ground, — in  which  case 
r.iwi-  so  killed  is  unlawful,  inasmuch  as 
second  wound  ia  the  cause  of  iUeg^ty ; 
^u  akii  in  the  case  in  queition. 
1/  iiiiimaU  mat/  be  hunted. — The  hunt- 
of  iAi>ry  species  of  animal  is  lawful, 
lliir  Ihey  be  fit  for  eating  or  otherwise ; 
Hit  llie  legality  of  hunting  has  been 
lutiW  declared  in  the  Koeas  without 
-ii.'iiiij^'  it  to  animals  fit  to  eat.  Another 
iiii  j^,  that  the  hunting  of  animals  not 


■ng  o 

o  — ,    ^---icd  either  from  a 

til   obtain  uietr  akin,  their  wool,  or 
r  from  a  wish  to  ezterminatA 


■econd  hunter  is  accordingly  respunsihle  for  '  them  cc  account  of  their  beiap  mischievous 

the  value  of  the  pame,  in  ita  wounded  and    -  '■■—"'■■'  ■  — ■'  ~"  'i"-"  — "' ' — J 

defeodve,  not  in  its  unwounded  and  perfect 
sUt« ;  in  the  same  manner  aswhere  a  person 
tdlla  the  sick  slave  of  another.  If,  however, 
it  be  known  that  the  game  died  in  conse- 
qnence  of  the  first  wound,  or  if  it  bo 
nnoertaiu  of  which  wound  it  died,  Moham- 
med baa  said,  in  the  Zeeadat,  that  it  is 
inonmbent  upon  the  second  hunter,  first  to 


Cy  a  oompensation  for  the  damage  he  may 
ve  occasioned  to  the  game  by  the  wound  ; 


receiving  both  wounds  ;  and,  thirdlv,  to  pay 
a  compensation  of  half  the  value  of  the  flesh. 
The  reason  for  the  first  compensation  ia 
that  the  second  hunter,  having  occasioned  a 
damage  to  an  animal  which  waa  the  property 
of  another,  is  bound,  in  the  tirsf  instance,  to 
make  good  the  amount  of  that  damage.  The 
reason  for  the  second  oompensadoii  is  that, 
as  the  animal  died  of  both  wounda,  the 
■acond  wound  most  have  been  the  inunediate 


id  all  these  mobves  a 
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i\'  r.  In  the  lank:u.i:?e  v\  thv  law  it  means 
tl.-  (!•  tv:;!  i  ai  ut  :i  tUiusr  on  uct-uunt  of  a  oUim 
whi<  li  n^ay  hv  answt-rtd  by  nit-ans  of  that 
liiiuL'  :  a-*  in  tin  <.;4s.-  of  dtbt.— Thii  pactiee 
i-  Iiutul,  ami  oi-iLiincil :  fur  thu  word  of 
III'!',  in  th'.'  K«»i:a.\,  says,  **Givr.  axd  re- 
iki vr  m.Mm.i.>;" — and  it  is  also  rtdat«d, 
that  till-  ]irii|iht.t.  in  a  barj^ain  mude  with  a 
.It'W  lor  grain.  i:avt-  liis  coat  of  mail  in  plvdRc 
for  tlic  i-aynunt. — iK^idts,  all  the  doctors 
hay  I.-  i.-i.>u>  urrtd  in  dt*^ -miniyr  pawn  K'gal ;  and 
it  i-*,  nii.ii\iivtr,  an  ubli^ratory  engagement, 
and  (-•.*nii.i[iicntly  lawful,  in  the  same  manner 
a>  I'.iil. 

/*</»/■//  U  t  stnhlishi  it  hi/  thriorutt'o/f  anil  «r- 
ctji'iiHri  ;  iiinl  rtmjirmttl  hif  the  receipt  of 
thi  ph'hji-,  -CoNrRAcrs  of  pawn  are  estab- 
li>*lud  by  declaration  and  acceptance,  and 
arc  rcudcrid  perfect  and  complete  by  taking 
iiu'^M.-s^ion  of  the  pltdj:c. — ^Several  of  the 
Larmd  have  said  that  the  contract  is  com- 
plete immediately  iipun  the  declaration;  for 
as  it  is  a  deed  ])urely  voluntary,  it  therefore 
obtains)  its  completion  from  the  voluntary 
aeent  alone  :  as  in  cases  of  gift  and  alms. 
The  Seisin  of  the  ]»ledgc  is,  nevertheless, 
ab>ulutely  r<'quisite  to  the  obligation  of  the 
deed,  as  !«hall  be  shown  in  its  proper  place, 
^lulik  has  said  that  a  contract  of  pawn  be- 
comes valid  and  binding  immediately  upon 
tlie  coucurience  of  the  parties  ;  because  tney 
relate  t«i  ih--  property  of  Iwth,  and  are  con- 
be«|u»'ntiy  s-innlar  to  sale. — One  of  the  argu- 
ments aiivauced  by  our  doctors  is,  the  text 
ot  tlie  Koran,  as  al)ove  quoted ;  and  another 
arKumont  is,  that  as  the  act  of  pledging  is 
jiurely  voluntary  (whence  it  is  that  there  is 
no  eompul&ion  on  the  pawner  towards  the 
act),  it  must  therefore  be  etiectually  con- 
cluded, in  the  s;une  manner  as  in  the  case 
of  lecacii's ; — and  a  contract  of  pawn  can 
I  inly  be  ellectually  concluded  hy  tiic  seisin, 
in  tlie  same  manner  as  a  legacy  is  ellectually 
concluded  ])y  the  testator  dying  without 
having  receded  from  his  betiuest.  It  is  to  be 
observed,  that  if  the  depositor  relinquish  the 

f>le«lge  to  the  ])uwnce,  his  so  doing  is  equiva- 
ent  to  an  acceptance ;  in  other  words,  his  not 
obstructing  the  pawnee  from  taking  i)Ossession 
of  the  pledge  is  equivalent  to  his  actually 
investing  him  with  the  iKjssession,  and  is  a 
suilicieut  proof  of  his  having  so  done.  This 
is  recorded  in  the  /aliir  Kawayet ;  and  the 
n  ason  of  it  is,  that  as  the  seisin  of  the  pledge 
is  ham;tioncd  in  virtue  of  the  agreement,  it 
therefore  resembles  the  seisin  of  a  thing  sold. 
It  is  recorded  from  A  boo  Yoosaf,  that  the 
si'isin  of  a  movable  pled  c  can  only  be  ac- 
complished by  the  laying  hold  of,  and  remov- 
in;j  it,  not  by  the  pawner's  merely  reliujjuish- 
iug  it,  as  above  mentioned  ;  for  the  seisin  of 
:i  pledge  is  an  occasion  of  responsibility 
from  the  tii-st,  in  the  same  manner  as  usurpa- 
tion. The  former  is,  however,  tho  better 
opinion. 

Upon  the  pawnee  takui'j  possession  of  the 


lesinon  of  the 
ulina, — Upon 


piviiye,  the  contract  hecom  s  hiudi 
a  person  receiving  a  ]ded  e  which  is  distin- 
guished and  defined  (that  is,  unmixed  and 


disjoined  from  the  property  of  the  depositor), 
the  acceptance  being:  then  ascertained,  tbt 
contract  is  coxnpleted,  and  eonsequendy 
binding.  (UntU,  noweTer,  the  seisin  actually 
take  plooe,  the  pawner  is  at  full  liberty  eitoer 
to  adhere  to,  or  rect^dc  from  the  agreemrLt. 
as  the  validity  of  it  rests  entirely  apoa  tie 
seisin,  without  which  the  end  and  intentiuEL 
of  a  pledge  cannot  be  answered). 

And  he  [the  pate  nee]  is  responsible  for  fit 
pledge,— VroTH  the  pledge,  therefore^  Iwinf 
delivered  to  the  pawnee,   and   his  takiof 
possession  of  the  same,  he  becomes  luu'wet- 
able  in  case  of  its  bvin>^  destri>yed  id  his 
hands.  Shafei  maintains  that  a  pledge  btin; 
a  trust  in  the  hands  of  the  pawnee,  if  it  bt 
destroyed  in  his  i>os8e$sion  still  he  does  not 
on  that  account  forfeit  his  due ;  because  it  is 
recorded  in  the  traditions,  that  *'  no  pte^ 
shall  be  distrained  for  debt,  and  the  pavwr 
shall  be  liable  for  all  risks,"  meaning  (u^ 
cording  to  Shafei),   that   if  the  pledge  W 
destroyed,  still  the  debt  is  not  annulled  ^i 
account  of  any  responsibility  arising  tiH!^ 
from  ; — and  fiuther,  because  a  pledge  bdsr 
merely  a  testimony,  the  loss  of  it  does  ^ 
annid  the  debt,  seeing  that  a  debt  still  cddsti 
after  the  loss  even  of  a  written  bond :  tk 
reason  of  which  is,  that  the  use  of  taking  svl 
a  testimony  is  to  add  greater  security  to  tit 

Sawnee's  debt;  and  therefore  if,  f«Bn  tfc  ■ 
ecay  or  destruction  of  the  pawn  or  te^ 
mony,  the  debt  of  the  pawnee  were  canoeM 
it  woidd  be  opi)osite  to  the  spirit  oftk 
agreement,  since  it  would  admit  a  possihitoj 
ot  the  pawnee's  right  becoming  extmgaiifati 
a  thingrepugnant  to  conservation  andsw 
ritj.  The  arguments  of  our  doctors  raoe 
this  point  are  twofold. — First,  a  trsdiw 
of  the  prophet,  who  once  decreed  the  dik 
of  a  pawnee  to  be  annulled,  on  account* 
the  death  of  a  horse  which  he  had  in  a  pkcft 
(although,  indeed,  several  of  the  leameiit 
their  comments  on  this  tradition,  have  ft- 
marked,  that  it  was  made  at  a  time  t^ 
the  value  of  the  horse  could  not  be  used- 
tained).— Skcondly,  all  the  compamoD.< »: 
the  prophet,  and  their  followers,  have  i- 
clared  a  pledge  to  be  a  subject  of  re^«a- 
sibility ;  that  is  to  say,  that  if  it  deajii 
the  hands  of  the  pawnee,  he  sustains  tk  : 
loss. — "With  respect,  moreover,  to  the  •«*• 
tion  of  Shafei,  that  **  a  pledge  is  a  trust.'^ii 
IS  inadmissible,  as  bemg  in  direct  contnidie- 
tion  to  the  concurrent  opinion  of  the  eoo- 
panions  above-mentioned.  With  re*?!!^- 
also,  to  the  tradition  adduced  by  him  &»  a 
argument,  the  real  meaning  of  it  is,  "tlu"*! 
pledge  cannot  be  completely  seised,  sow  fe 
render  it  the  absolute  property  of  the  nawnfc 
in  the  room  of  his  other  claim,"  an  eiplio- 
tion  which  Koorokhee  has  transmitted  to  » 
as  delivered  by  former  sages.-— As.  mono\a. 
the  pawnee  is  entitled  to  take  possessioa  at 
the  ^dedge  as  a  security  for  his  claim,  asdk 
detain  it  (for  llahn,  in  its  literal  ab*- 
signilies  detention),  it  necessarily  folI»J»i 
that  a  pledge  is  not  a  trust. 

Jlliich  he  is  entitled  tx>  detain  cnti'  «- 
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receive  payment  of  his  debt. — In  short,  in  the 
opinion  of  our  doctors,  a  contract  of  pavm 
requires  that  the  pledge  be  continually 
detained  in  the  hands  of  the  pawnee  in  lieu 
of  his  debt,  in  this  way,  that  it  remain  in 
his  possession  as  a  security  for  tiie  fulfilment 
of  his  claim ; — whereas,  in  the  opinion  of 
8hafei,  the  claim  of  the  pawnee  is  connected 
with  the  substance  of  the  pledge,  as  a  satis- 
faction for  his  claim,— in  this  way,  that  he 
may  sell  it,  and  thereby  obtain  a  discharge,— 
it  lieing  until  such  sale  a  trust  reposed  in 
him,  and  the  property  of  the  depositor; — and 
agreeably  to  these  different  tenets  several 
eases  occur  concerning  which  there  is  a  dis- 
agreement between  our  doctors  and  Shafei. 

Without  admitting  the  pawner  to  any  use' 
^f  it. — For  instance, — it  the  pawner  be 
oesirous  of  resuming  nis  pledge  for  a  short 
time,  that  he  may  ciijoy  the  use  of  it  (as  in 
the  case  of  taking  milk  from  a  cow,  or  so 
forth),  he  is  not  so  allowed,  according  to  our 
doctors,  unless  by  the  consent  of  the  pawnee, 
ae  the  object  of  the  agreement  of  pawn 
(namely,  a  constant  possession)  would  by 
that  means  be  entirely  defeated, — whereas, 
according  to  Shafei,  a  pawner  may  even 
forcibly  take  back  his  pledge  for  a  temporary 
enjoyment  of  the  use,  nor  can  he  be  prevented 
trom  this  ;  because  (in  his  opinion)  a  pledge 
may  be  sold  conformably  to  the  nature  of  tne 
agreement;  and  the  resumption  of  it  to- 
wards an  enjoyment  of  the  usufruct  cannot 
be  considered  as  a  subversion  thereof.-^ 
(More  cases  of  this  kind  shall  be  exhibited 
m  the  sequel.) 

The  debt  to  which  the  pawn  is  opposed 
must  be  actually  due. — A  coktbact  of  pawn 
ia  not  valid  unless  opoosed  to  a  debt  due  at 
that  time ;  for  the  end  of  such  contract  is  to 
establish  possession  in  order  to  the  obtaining 
of  payment ;  and  the  obtaining  of  payment 
presupposes  an  obligation  of  debt. 

The  responibility  for  the  pledge  extends  to 
the  amount  of  the  debt  owing  to  the  pawnee . 
— A  PLEDGE  is  insured  in  the  possession  of 
the  pawnee*  to  whatever  is  the  smallest 
amount,— the  debt  of  the  pawnee,  or  the 
value  the  pledge  bore  at  the  time  of  its  being 
deposited.  Thus  if  a  pledge  eouivalont  to 
the  amount  of  the  debt  perish  in  the  pawnee's 
hands,  his  claim  is  rendered  void,  and  he 
thereby,  as  it  were,  obtains  a  complete  pay- 
ment. If,  on  the  contrary,  the  value  of  the 
pledge  exceed  the  amount  of  the  debt,  the 
Bxcess  is  in  that  case  considered  as  a  trast, 
and  the  whole  of  the  pawnee's  claim  is 
annulled,  on  account  of  the  decay  of  that 
pEtft  of  the  pledge  which  is  equivalent  to 
the  amount  thereof;  and  the  remainder  [the 
excess],  as  being  held  in  trust,  is  not  liable 
to  be  compensated  for.  and  consequently  the 
pawner  sustains  the  loss  of  it.  If,  on  the 
other  hand,  the  value  of  the  pledge  be  less 
than  the  debt,  the  pawnee  forfeits  that  part 


*  In  other  words,  '*  The  pawnee  is  respon- 
sible for  it." 


of  his  claim  only  which  is  equal  to  the  value 
of  the  pledge,  and  the  bamnce,  or  excess, 
must  be  paid  to  him  by  the  pawner.  Ziffer 
maintains  that  a  pledge  is  hable  to  be  com- 
pensated for  according  to  its  value ; — ^whence 
if  a  pledge  of  the  value  of  one  thousand  five 
himored  dirms  at  the  time  of  delivery  be 
destroyed,  and  the  debt  of  the  pawnee  be  one 
thousand  dirms,  the  pawner  has  a  claim  upon 
the  pawnee  for  the  difference,  namely,  nye 
hundred  dirms. — His  arguments  upon  this 
point  are  twofold. — Fibst,  a  saying  of  Alee, 

The  pawner  and  pawnee  shall  mutually 
restore  to  each  other  the  excess,  whether  the 
pledge  exceed  in  value  the  debt,  or  the  debt 
the  pledge." — Seconbly,  the  amount  in 
which  the  pledge  exceeds  the  debt  being  (as 
well  as  the  sum  equivalent  to  the  debt) 
given  in  pledge,  the  excess  is  of  consequence 
a  subject  of  responsibility  as  much  as  that 
part  which  is  equivalent  to  the  debt.  Hence, 
when  the  debt  is  annulled,  a  restitution  must 
be  made  of  the  surplus.  The  opinion  of  our 
doctors  upon  this  subject  is  adopted  from 
Omar  Farook,  and  Abdoolla-Ibn  Masaood. 
They,  moreover,  argue,  that  as  the  pledge 
was  taken  possession  of  purely  for  the  pur- 
pose of  obtaining  payment  it  is  therefore  a 
subject  of  rebponsioiuty  only  in  that  defiree 
of  value  from  which  the  payment  of  the  debt 
might  have  been  made,  as  in  the  case  of  a 
real  payment,  the  surplus  bein^  pawned 
merely  &om  necessity  (as  it  was  impossible 
to  have  pawned  the  exact  value  of  the  debt), 
and  therefore  not  demanding  restitution. — 
With  respect,  also,  to  the  saying  of  Alee  (as 
quoted  by  Ziffer),  the  meaning  of  it  is,  that 
the  parties  shall  mutually  return  the  excess, 
in  case  of  sale  (that  is  to  say,  if  the  pawner 
sell  the  pledge),  not  in  case  of  destniction, 
for  he  has  elsewhere  declared  the  surplus  to 
be  held  by  the  pawnee  in  trust. 

The  pawnee  may  demand  payment  of  his 
debt,  and  imprison  the  pawner  in  case  of 
contumacy,— it  is  lawful  for  the  receiver  of 
a  pledge  to  made  a  demand  of  his  debt,  and 
even  to  imprison  the  pawner  in  case  of 
refusal ;  because  the  claim  still  exists  after 
the  receipt  of  the  pledge,  which  is  not  con- 
sidered as  a  fulfilment,  but  merely  as  a  pre- 
servative of  it.  The  pawnee,  therefore,  is 
not  prohibited  from  making  the  demand; 
and  if  the  circumstance  of  the  evasions  and 
delays  of  the  pawner  be  made  known  to  the 
Eazee,  he  must  imprison  him,  as  has  been 
formerly  explained.* 

It  is  required  of  the  pawnee,  before  pay- 
ment, to  produce  the  pledge. — Whenever  a 
pawnee  demands  payment  of  his  debt,  it  is 
requisite  that  the  Kazce  order  him  first  to 
produce  the  pledge  ;  because  as  he  possesses 
that  for  the  purpose  of  obtaining  payment, 
it  is  not  lawful  for  him  to  take  his  oue  at  the 
same  time  that  he  retains  possession  of  the 
pledge,  which  he  holds  as  a  security ;  since 

•  In  treating  of  the  duties  of  the  Kazee. 
(See  Vol.  II.,  p.  338.) 
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if,  in  Biich  caso,  the  pledge  ncre  to  perith  in  |  miut  in  that  c«w  be  Teqnired  to  mdwe  it 
his  hunils,  a  double  pajmciit  would  be  to-  apoa  demaadioK  hia  debt ;  for  m  Um  wnaj 
iluCL'd,  which  is  inndmiisible.  Aad  when'  is  a  com  mutation  for  the  pledge,  it  U  ihoe- 
thc  piiwiivc  shall  have  produced  the  pledge,  Fore  a  Bubstitute  for  it.  It  is  to  be  obMrrd. 
thi'  Kn/cc  must  order  the  depositor  tirat  to  bowever,  that  in  the  above  case  the  pintr 
diw-'hurve  ttiu  debt,  in  order  to  asocrtaiu  the  bas  a  ri^ht  to  the  possesion  of  the  pmriuM- 
pawDt'C  s  riKht,  ID  thu  same  manuer  as  the  mouey ;  for  ui  he  piTiT''K  maje  the  nk,  tb> 
risbtortfac  pawner  is  asctrtained,  to  the  end  rif-htsof  the  contract  consequently  ipperlin 
that  both  may  be  plactd  upon  an  equal  foot- '  to  him.  i 

incr ;  an  in  the  case  of  bargaini',  where  the  Ht  mu»t  produce  it  on  reetiriitj  a/eriiil 
wfler  having  produced  the  floods,  the  buyer .  payment,  ai  tcell  as  I'n  ea«e  of  a  amjMi 
then  laj;s  down  the  piirchasB-monejr,  diKharge. —  Ix    the    same    mannw  n  lk« 

Bui  if  he  ilemiiHil  jHiymenl  in  a  dUtant  pawnee  is  required  to  produce  the  fitif 
piticr.  hf  in  not  requireil  tn  prnduee  it  unleai  I  when  he  is  about  to  receive  pafmentrfui 
Ihii  t'UH  be  dune  irifhiiul  expense — If  the  debt  in  full,  he  is  id^o  required  topro^wii 
pawnee  demand  paydieDt  in  a  city  different  .when  he  reoeives  part  payment,  proriikdtb 
from  that  wherein  the  contract  of  pawn  was  term  alipulattd  be  eipir^;  becausshntlii! 
ooncliided,  and  the  plcdrebeof  Buchanatnre  producinfir  it  can  be  of  no  prejadiee  tttw 
as  neither  to  require  charfce  of  carriage  or  whilst  at  the  Bame  time  it  servea  to  diiopdi 
eipcnse,  the  same  rules  whieh  have  been  laid  anj;  apprehension  of  the  loss  of  thejWjt 
down  in  other  cases  hold  good  in  this ;  as  the  which  may  have  arisen  in  the  mind  Hi  lu 
place  for  the  surrender  of  a  pledge  of  this  pawner.  The  pledge,  however,  ii  not  tib 
kind  bciafi:  entirely  immaterial  and  indif-  restored  until  a  complete  discharge  be  Bi^ 
ferent,  the  doctura  have  therefore  assigned  If,  also,  the  pledg«  sLould  have  beenxid^ 
no  particular  mica  or  conditions  regarding  the  pawnee,  and  the  purobase-money  libi 
it.  if,  on  the  contrarj',  the  pledge  be  of  aucn  possession  of  by  him,  he  is  required  torn- 
a  nature  bk  to  require  carriage  and  charges  duce  such  purchase -money  upon  demiidi^ 
of  removal,  the  pawnee  is  not  desired  to  payment  of  bis  debt,  or  of  part  of  it,  in  tk 
produce  it ;  for  such  a  requisition  would  same  manner  as  he  is  reqnired  to  ptadon 
ucceBsarily  oblige  him  to  cave  it  carried  the  pledge  itself,  in  osae  of  its  being  eitut, 
from  place  to  place.  It  is,  moreover,  in-  as  the  purchase-money  ia  a  aubatitnte  for  tk 
cumbcnt  on  him  to  Tclinguish  the  pledge  to  '  pledge. 

the  pawner,  and  to  allow  him  to  resume  it;  j  If  a  person  should,  by  ntisadTentme,  Idl 
but  ho  is  not  required  to  remove  it  from  one  .  a  pawned  slave,  and   the  magistrate  ^e»( 

Elace  to  another,  as  that  would  be  a  loss  to  the  value  of  snoh  alave  to  b«  mule  goodtr 
im  which  lie  had  not  stipnlated.  |  the  Akilas  of  the  slayer  within  the  l£ni<: 

Thr  pledge  mau  bt  mrfrf,  at  the  dettre  of '  three  years,  tha  pawner  nmet  not  b«  «•■ 
the  jMiciier ;  anil  the  pawnee  cannot  after-  i  pcUed  to  diaoharge  the  pawnee's  debt  mtl 
tcardt  be  required  lu  produce  if.—lr  the  '  he  [the  pawnee]  shall  have  produoed  the  tiJ 
pawner  empower  the  trustee*  to  sell  his,  value  of  the  slave;  for,  in  this  cue,  tit 
pledge,  and  he  sell  it  accordingly,  either  for  ;  value  is  a  aubstitute  for  the  slave  whom 
ready  money  or  on  credit,  it  is  lawful,  the  jin  pawn;  and  it  is  ooDsequently  incmniKe: 
power  uf  the  pawner  to  sell  it  being  indis-  on  the  pawnee  to  produce  the  whole  ut  ki 
putablo.  If,  therefore,  the  pawnee  after-  |  value,  in  the  same  manner  as  he  is  ^eqni^l 
wards  demand  payment,  he  is  not  desired  to  i  to  produce  the  whole  pled^  where  i:  i' 
produce  the  pledge,  as  that,  in  such  case,  is  eitant.  Here,  moreover,  the  pledge  hasi- 
not  in  his  power. — The  same  rule  also  holds  become  converted  into  value  by  any  uiii 
where  the  pawnee,  at  the  instance  of  the  I  the  pawner ; — whereas,  in  the  case  ionntrij 
pawner,  having  sold  the  pledge,  does  not  stated  (namely,  where  the  pawnee  6(Jd  li. 
poBBCBB  himself  of  the  purchase-money  ;  for  \  pledge  at  the  desire  of  the  pawner  withoil 
then  the  Knzeo  may  compel  the  pawner  to  I  poBsessing  himself  of  the  purcbaae-moirejl, 
discharge  his  debt,  without  requiring  the  |  the  pledge  was  converted  into  debt  by  Ifc 
pa\vnee  to  nroduce  the  pledge,  which,  be-  i  aot  of  the  pawner,  since  he  invnted  lit 
cause  of  its  having  been  sold  at  the  desire  of  '  pawnee  with  a  power  of  disposal.  There  L' 
the  pawnor,  has  become  converted  into  a  oonsequently  an  essential  difference  betsia 
debt,— wherefore  the  pawner  himself  did,  as  these  two  cases  j^whence  it  is  that,  is  ttf 
it  were,  pawn  the  purchase-money  (that  is,  'present  instance,  it  is  incionbent  od  iht 
the  debt 5. —If,  on  the  contrary,  the  pawnee  Ipawnee  to  produce  the  value  received  for  tb 
possess  himself  of  the  purchaso-moaey,  he  i  slave,  whereas,  in  the  former  cose,  he  ii  bo 
required  to  produce  the  pledge,  nor  yet  in 
price,  as  of  that  he  had  never  received  im- 


*  Arab.  Adil;  meaning  (literally)  an  np' 
right  person,— one  in  whose  hands  the  partiei 
mutually  agree  that  the  pledge  shall  remair 
nntil  it  bo  redeemed.  The  translator  sub- 
stitutes  the  term  trualeo    throughout    this 


Caiei  in  which  he  it  not  required  (o  wWk> 
i'. — If  the  pawner  deliver  the  ple4^  iW" 
the  hands  of  a  trustee,  ordering'  him,  at  iti' 
' •• —    •"  resign  it  in   charge  t      — 


book,  because  (although  not  the  literal  mean- .  one  else  than  the  pawnee,  and  he  accordia^r 
ing  of  Adil)  it  best  oipresses  the  sense  of  the  .  do  so,  in  that  case  the  pawnee  is  not  miniiiJ 
anther.  I  tc  produce  the  pledge  npon  denuuiding  p«r 
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ment  of  his  debt,  for  this  is  rendered  im- 
possible, from  its  not  having  been  intrusted 
to  his  care,  but  to  that  of  another. — If,  also, 
the  trustee,  having  committed  the  pledge 
into  the  hands  of  one  of  his  relations,  should 
then  abscond,  and  the  person  to  whom  it 
was  given  acknowledge,  'upon  its  being  de- 
manded from  him,  that  **  he  had  inde^  re- 
Mved  it  in  trust,  but  was  ignorant  of  the 
real  proprietor,''  the  pawner  may  be  com- 
XMlied  to  discharge  his  debt,  without  the 
pawnee  being  required  to  |)roduce  the 
pledge,  as  hei  hadT  never  received  it  (and 
the  same  rule  also  holds,  where  the  trustee 
absconds,  carrying  the  pledge  along  with 
him,  without  its  being  known  whither  he  is 
gone). — If,  on  the  otner  hand,  the  trustee 
denv  the  goods  entrusted  to  him  to  be  a 
pledge,  asserting  that  "they  are  his  own 
property,"  the  pawnee  cannot  take  anything 
trom  the  pawner  until  the  contrary  be 
proved ;  because  the  denial  of  the  trustee  is 
tantamount  to  a  destruction  of  the  pledge ; 
and  when  a  pledge  is  destroyed,  the  pawnee 
18^  considered  as  having  received  payment  of 
hiB  debt,  after  which  he  is  no  longer  at 
liberty  to  claim  it. 

The  pawner  cannot  recfaim  the  pledge  on 
the  plea  of  selling  it  for  the  discharge  of  his 
debt. — If  the  pawner  demand  a  restitution  of 
the  pledge  with  a  view  to  sell  it,  and  thereby 
pay  off  his  debt,  still  it  is  not  incumbent  on 
the  ]>awne6  so  to  do,  as  the  contract  of  pawn 
requires  that  the  pledge  be  continually  de- 
tained in  the  hands  of  the  pawnee  until 
Buoh  time  as  his  debt  be  paid.—If,  also^  the 
pawner  discharge  the  debt  in  part,  still  it 
remains  with  the  pawnee  to  keep  possession 
until  he  shall  have  received  payment  of  the 
balance :  but  whenever  a  complete  payment 
is  made,  the  pawnee  must  be  directed  to 
restore  the  pledge  to  the  pawner,  as  the 
obstacle  to  his  so  doing  no  longer  exists, 
the  claimant  having  obtained  his  due. 

The  pawnee  must  restore  what  he  has  rc- 
ceived  m  payment^  if  the  pledge  perish  in  his 
han€ls,—iF,  after  the  discharge  of  the  debt, 
the  pledge  should  be  destroyed  with  the 
pawnee^  he  must  return  the  money  he  re- 
ceived m  payment ;  for  as,  upon  the  pledge 
perishing  in  the  hands  of  the  pawnee^  he 
appears  to  have  received  payment  in  virtue 
of  his  previous  possession  of  it,  he  therefore 
appears  to  have  taken  payment  twice,  and 
consequently  must  return  what  he  has  re- 
ceived. In  the  same  manner,  if  the  pawner 
and  pawnee  should,  by  mutual  consent,  dis- 
solve the  contract  of  pawn,  the  i^awnee  may, 
nevertheless,  keep  possession  ot  the  pled^ 
tin  til  such  time  as  he  receive  payment  of  his 
debt,  or  exempt  the  pawner  therefrom. 

The  contract  is  not  dissolved  until  the 
pledge  be  restored.^  A  contract  of  pawn  is 
not  rendered  void  until  the  pawnee  restore 
the  pledge  to  the  pawner,  according  to  the 
prescribed  mode  of  annulment. 

The  debt  is  discharged  by  the  loss  of  the 
pledge. — Ip  the  pledee  perish  in  the  hands 
of  the  pawnee,  after  tne  parties  have  in  con- 


cert dissolved  the  contract,  his  debt  is  in  that 
case  considered  as  discharged,  provided  the 
value  of  the  pledge  be  adequate  to  it,  the 
agreement  being  still  held  in  force. 

The  pawnee  is  not  entitled  to  use  the 
pledge.— It  is  not  lawful  for  the  pawnee  to 
enjoy,  in  any  shape,  the  usufruct  of  the 
pledge.— If,  therefore,  a  slave  be  pawned, 
the  pawnee  must  not  employ  him  in  service ; 
if  a  house,  he  must  not  dwell  in  it ;  and  if 
clothes,  he  must  not  wear  them  ;~for  the 
right  of  the  pawnee  is  in  the  possession, 
not  in  the  use. — Neither  is  a  pawnee  autho- 
rized to  sell  the  pledge,  unless  at  the  desire 
of  the  pawner. 

Or  to  lend  or  let  it  to  hire — ^A  pawnee  is 
not  permitted  to  let  out,  or  give  uie  pledge 
in  loan ;  for  as  he  is  himself  prohibited  from 
enjoying  any  use  of  it,  he  consequently  is 
not  authorized  to  confer  the  power  of  enjoy- 
ment upon  another.  If,  therefore,  he  do  so, 
it  establishes  a  transgression:  but  a  trans- 
gression does  not  occasion  a  dissolution  of 
the  contract. 

He  may  consign  it  in  charge  to  any  of  his 
family.— X  pawnee  nuur  either  watch  over 
the  pledge  himself,  or  he  may  devolve  the 
care  of  its  preservation  upon  his  wife,  child, 
or  servant,  provided  they  be  of  his  family. 
If,  on  the  contrary,  he  commit  the  care  of  it, 
or  resign  it  in  trust,  to  one  who  is  not  of 
his  family,  he  becomes  the  security,  and  the 
person  to  whom  he  gave  it  the  secondary  se- 
curity. Concerning  this,  however,  there  is  a 
difference  of  opinion  between  Haneefa  and 
his  two  disciples  ;  for  he  does  not  consider 
the  other  person  to  be  a  secondary  security ; 
whereas  tney  have  declared  it  to  be  in  tne 
option  of  the  pawner  to  make  whomsoever 
he  mav  please  the  secondary  security. 

If  ne  transgress  with  respect  to  tt,  he  is 
responsible  for  the  whole  value.— If  a  pawnee 
commit  any  transgression*  with  respect  to 
the  pledge,  he  must  make  reparation  to  the 
whole  amount  of  the  value ;  in  the  same 
manner  as  in  a  case  of  usurpation ;  for  the 
amount  in  which  the  value  of  the  pledge 
exceeds  the  debt  is  a  trust ;  and  a  transgres- 
sion with  respect  to  a  trust,  renders  the 
person  who  commits  it  liable  to  make  com- 
plete reparation. 

The  use  of  the  pledge  is  determined  by  the 

fawner's  mode  of  keeping  or  wearing  it. — 
F  a  person  pledge  a  ring,  and  the  receiver 
put  it  on  his  little  finger,  and  it  be  after- 
wards lost  or  destroyed,  he  is  responsible, 
as  he  has  transgressed  in  making  use  of 
the  pledge  instead  of  using  means  for  its 
preservation ; — and,  in  this  case,  the  right  or 
left  hand  is  indifferent,  there  beio^  no  uni- 
form custom  of  wearing  a  ring  invariably 
upon  either.  —  If,  on  the  contrary,  the 
pawnee  wear  the  rin^  upon  any  other  than 
nis  little  finger,  this  is  not  considered  as  an 
enjoyment  of  use,  but  as  a  means  of  prcser- 

*  Such  as  converting  itto  his  own  use,  &c. 
(as  prohibited  above). 
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vuli«>ii,  U2»  it  is  contrary  to  the  customary 
mthlc  ot'  wtariup  a  rinjf.— So  likewise,  if  the 
pawiirf  wt'tir  a  bhtt-t  vwiiich  he  has  received 
in  i>lL'd^f)  after  the  customary  mode,  he  is 
ri->iH)n>ibh.'  lor  it :  wht-reas,  if  he  spread  it 
oviT  his  bhouldt-rs,  he  is  not  responsible. 

If  a  jHTsou  i»awn  two  or  three  swords,  and 
the  pawuit*  MiiifT  them  over  his  shoulder, 
then,  provided  there  be  only  two,  he  be- 
comes respoii.'*ible  for  their  value  in  case  of 
their  lo>s.  but  not  if  there  be  three;  the 
reiiMiu  i>f  whii'h  is,  that  amongst  warriors 
it  i>  a  fn.-4iuent  custom  to  sliuff  two  swords 
on  their  ^houlders  in  battle,  but  never  to 
bliii^  thrte. 

h  a  iier^ou  ]»awn  two  rings,  and  the 
pawnee  ]>ut  them  both  on  his  little  linger, 
uml  it  appear  that  he  was  aceustominl  to 
adorn  himself  in  this  manner,  he  is  liable 
to  make  oinnpenbation  in  case  they  be  by  any 
means  destroyed;  but  if  the  contrary  be 
proved,  hi"  is  exempt  from  any  responsibuitv. 

Thv     eijHnMS    of    citttserration    [of    the 
pit ihjt  ;  nst  upon  the  jxticnee ;  and  those  of 
stih^i.'tftnvv  »//>oM  the  piitcner, — The   rent  of 
the  house  wherein  t^e  pledge  is  kept^  as  well 
as  thr  wugis  of  the  keein-r,  rest  upon  the 
pawnee : — but  if    the   pledge   be  a   liWng 
animal,  and  require  a  keeper  and  mainte- 
nance, the  expense  of  these  must  be  defrayed 
by  the  pawner. — It  is  to  be  observed  that 
tlie    wants  of  a  pledge  are  of  two  kinds ; 
I.  such  as  ari'  requisite  towards  the  support 
of  the  pledge  and   the   continuance  of  its 
exi>tenoe ; — 11.    Such  as  may  be  necessary 
towards  its  preservation  or  safety,  whether 
wholly  or  partly.    2sow,  as  the  absolute  pro- 
perty of  tlie  pledge  appertains  to  the  pawner, 
the  exiK-nses  of  the  drst  class  must  therefore 
be  defrayed  by  him ;  and  as  he  has,  more- 
over,  a    proi>erty  in   the    usufruct  of   the 
pk djjo,  its  supiK)rt  and  the  continuance  of 
it.s  exi^tenoe  for  this  reason  also  rest  upon 
him,  being  an  ex]K'Use  attendant  upon  his 
proi>orty ;-  in  the  same  manner  as  holds  in 
the  ease  of  a  trust.     ^Of  this  class  are  the 
maintenani-e  of  a  pleilgi'  in  meat  and  drink, 
iueludincr  wa^'es  to  shepherds,  and  so  forth  ; 
and  the  elothiug  of  a  slave,  the  wages  of  a 
nurse  for  the  child  of  a  pledge,  the  w^atering 
of  a  garden,  the  grafting  of  fig-trees,  the 
collecting  of  fruits,  &c.)     The  expenses  of 
the  second  class,  on  the  contrary,  are  incum- 
bent on  the  pawnee ;  because  it  is  his  part 
to  detain  the  pledge ;  and  as  the  preserva- 
tion of  it  therefore  rests  upon  him,  he  is 
consequently  to  defray  the  expense  of  such 
iireservation.      (Of  the  second  class  is  the 
hire  of  the  keeper  of  the  pledge;   and  so 
likewise  the  rent  of  the  house  wherein  the 
pledge  is  deposited,  whether  the  debt  exceed 
or  fall  short  of  the  value  of  the  pledge.) — 
All  that  is  here  advanced  is  according  to  the 
Zahir  Kawayet.    It  is  recorded,  from  Aboo 
Yoosaf,  that  the  rent  of  the  house  is  defrayed 
by  the  pawner,  in  the  same  manner  as  main- 
tenance, it  being  his  duty  to  use  every  pos- 
sible means  towards  securing  the  existence 
of  the  pledge:  but  that  a  Jual,  or  reward 
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I  for  restoring  a  fugitive  slaTe,  is  of  the  aeeoad 

I  class ;  for  as  the  pawnee  is  neGessitated  to 

I  use  every  possible  expedient  to  recover  the 

possession  of  the  slare,  the  reward,  as  btin? 

connected  with   preservation,  must  be  de^ 

I  frayed  by  him.     This,  however,  holds  mj 

■  with  respect  to  such  pledges  as  donoteioevd 

I  the  amount  of  the  debt ;  for  where  the  Tilne 

of  the  pledge  exceeds   the  amount  of  tb 

debt,  the  pawnee  must  not  be  taxed  with 

the  payment  of  the  whole,  but  witli  neh 

share  of  it  only  as  is  proportionate  to  tke 

value  of  the  pledge ;  whilst  the  lemsijiiH; 

part,  m  proportion  to  the  surplus,  Ms  od 

the  pawner ;  for  the  excess  not  bein^  hdd 

by  the  pawnee  in  pledge,  but  in  tmst,  tk 

restitution  of  the  slave,  in  r^aid  to  tbe  ei- 

cess,  is,  as  it  were,  nuuie  to  the  abaolffik 

owner,  to  whom,  therefore,  the  soipluB  wtit 

be  charged. 

But  those  incurred  by  sickness,  w  ^ 
offences  must  be  defrayed  by  both^—Ju 
expense  of  healing  the  wounds,  of  euxiiif 
the  disorders,  and  of  pecuniary  expistiou 
for  the  crimes  of  pledges,  are  defrayed  by 
the  pawnee  and  pawner  proportionably  to 
the  amount  of  the  debt,  and  the  excess  of  tk 
value  of  the  pledge  over  the  debt 

Taxes  are  defrayed  by  the  pawner.—Tia 
taxes  on  pledges  are  levied  from  tl^  pain». 
as  they  are  necessary  towards  the  subsistcBCc 
of  his  property. 

Tithes  iupofi  pawtied  laud)  hact  prefertmt 
to  the  right  of  the  pawnee. — The  tithe  fa« 
the  revenue  of  tithe-lands  held  in  pawa, 
precedes  the  right  of  the  jMiwnee;  became 
it  is  connected  with  both  the  substance  sad 
the  property  of  the  pledge,  whereas  the  rigki 
of  the  pawnee  is  connected  with  the  prop«itT 
of  it  only,  not  with  the  substance.— Still 
however,  the  contract  of  pawn  is  not  invali- 
dated in  regard  to  the  sum  remaining  aftei 
the  payment  of  tlie  tithe,  as  theobugaticc 
of  tithe  in  no  respect  impugns  the  pawner*! 
right  of  property.  It  is  otherwise  where  an 
undefined  part  of  a  pledge  proves  the  right 
of  another;  for  in  that  case  the  oontnrt 
becomes  null  with  respect  to  the  remaind^, 
because  this  shows  that  the  pledge  was  not 
wholly  the  pawner's  property. 

If  either  party  voluntarily  defray  ttkat  ii 
incumbent  on  the  other ^he  has  no  claim  up» 
him  on  that  account, — If  either  party  defiaj 
any  of  the  expenses  incumbent  on  the  other, 
it  is  deemed  a  voluntary  and  gratuitoas  ad. 
If,  on  the  contrary,  one  of  them  shonld,  by 
order  of  the  Kazee,  fulfil  a  duty  incmnbeat 
on  the  other,  he  has  in  that  case  a  '^laim  <« 
the  other  for  so  doing,  in  the  same  manoer 
as  if  he  had  done  it  at  his  instigation ;  for 
the  Kazee's  jurisdiction  is  general.  It  is 
recorded,  from  Haneefa,  that  no  claim  caa 
be  made  on  the  othet,  notwithstanding  tk 
expense  be  de&ayed  by  order  of  thel&zee, 
unless  he  were  then  absent.  Aboo  Yoosaf, 
on  the  contrary,  has  said  that  a  claim  is 
valid  in  both  cases ;  that  is,  whether  the 
other  were  present  or  absent. 
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CHAPTER  II. 

OF  THINGS  CAPABLE  OP  BEING  PAWNED  ; 
AND  OF  THINGS  FOR  WHICH  PLEDGES 
HAY  BE  TAKEN. 

An  i/idejinite  part  of  an  article  cannot  be 
pawned. — It  is  unlawful  to  pawn  an  indc- 
nnite.  part  of  anything.  Shafei  maintains 
that  it  is  lawful. — On  behalf  of  our  doctors 
two  reasons  are  urged.  First,  this  disag^ree- 
ment  arises  from  the  diifereuoe  of  opinions 
regarding  the  object  of  pledges ;  for  accord- 
inj;  to  us,  pledges  are  taken  to  be  detained 
with  a  yiew  to  obtain  payment  of  a  debt, 
which  cannot  be  effected  in  case  the  pledge 
be  an  undelincd  part  of  property ;  because 
a  seisin  of  things  of  that  nature  cannot  be 
made,  a  real  seisin  bein^  only  practicable 
with  respect  to  things  which  are  defined  and 
distinguished ; — whereas,  according  to  Shafei, 
the  object  of  pledges  is  that  the  pawnee 
may  sell  them  to  effect  a  discharge  of  his 
debt;  and  with  this  object  pledges  of  the 
nature  above  mentioned  arc  not  in  any  shape 
inconsistent. — Secondly,  it  is  an  esscnU^ 
part  of  the  contract  of  pawn,  that  the  pledge 
De  constantly  detainedf  in  the  hands  of  the 
pawnee  until  the  redemption  of  it  by  the 
pawner;  a  condition  which  cannot  be  ful- 
nlled  with  respect  to  pledges  of  the  above 
nature ;  for  in  such  cases  it  would  be  neces- 
sary tiiat  the  pawner  and  the  pawnee  have 
poesession  of  the  article  alternately,  whence 
it  would  be  the  same  as  if  the  pawner  were 
to  say  to  the  pawnee,  "I  pawn  it  to  you 
every  other  day." — As,  therefore,  a  constant 
detention  is  in  such  case  impossible,  it  fol- 
lows that  the  pledge  of  an  undefined  part  of 
anything,  whether  capable  of  division  or  in- 
capable, is  illegal. 

JEoen  to  a  partner  in  the  article. — It  is  not 
hiwful  to  pledge  any  undeiined  part  of  joint 
property,  even  to  a  copartner;  for,  besides 
that  the  detention  of  such  pledges  cannot  be 
made,  the  receiver  would  in  suqn  case  retain 
possession  of  it,  one  day  in  virtue  of  pro- 
perty, and  another  in  virtue  of  the  contract 
of  pawn ;  and  thus  he  would  hold  it  one  day 
in  pledge,  and  another  not. 

If  the  pledge  be  rendered  indefinite  by  any 
supervenumt  act  or  circumstance^  the  contract 
of  pawn  is  annulled,— X  supervenient  in- 
dednitcness  is  repugnant  to  the  continuance 
of  a  contract  of  pawn,  according  to  the  Mab- 
floot ; — in  other  words,  if  a  person  pledge  a 
piece  of  ground,  for  instance,  and  afterwards 
desire  a  trustee  *  to  sell  the  half  thereof, 
and  the  trustee  accordingly  do  so,  the  con- 
tract of  pawn  no  longer  exists. — It  is  re- 
corded from  Aboo  Yoosaf,  on  the  contrary, 
that  a  supervenient  indeiiniteness  does  nut 
dissolve  a'contoAct  of  pawn,~in  the  same 
manner  as  it  has  no  effect  in  the  case  of 
donations  ; — in  other  words,  if  a  person 
bestow  anything  in  gift  upon  another,  and 
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afterwards  retract  the  half,  the  gift  still 
remains  valid  with  respect  to  the  other  half. 
— The  reason  for  what  is  quoted  from  the 
Mabsoot.  as  above,  is  that,  in  the  case  there 
stated,  the  subject  of  the  contract  does  not 
exist  as  before ;  and  a  subsequent  circum- 
stance, as  far  as  it  has  a  tendency  to  annihi- 
late the  subject  of  the  contract,  operates 
equally  as  if  it  had  existed  from  tiie  begin- 
mng ;— in  the  same  manner  as  where  a  per- 
son (whether  knowingly  or  unknowingl:^) 
mames  within  the  prohiDited  degree.— ^It  is 
otherwise  with  gifts ;  for  the  effect  of  gift  is 
investiture  Avitn  right  of  property;  and  an 
undefined  part  of  a  thing  is  capable  of  being 
property.  The  reason,  moreover,  why  seisin, 
m  tne  case  of  a  gift,  is  requisite  before  the 
right  of  property  can  be  acquired,  is  to  pre- 
vent the  i>ossibility  of  compulsion ;  for  if 
the  grantee  should  become  proprietor  of  the 
gift  immediately  upon  its  being  offered,  and 
without  taking  possession,  the  giver  (who 
ought  to  act  of  his  own  accord)  would  then 
be  constrained  to  do  that  to  which  he  has 
not  yet  assented ;  namely,  to  deliver  up  the 
gift. 

An  article  naturally  cofu'oined  to  another 
cannot  be  pawned  separately. — It  is  not  law- 
ful to  pledge  fruit  without  the  trees  which 
bear  it,  crops  without  the  land  on  which 
theyare  produced,  or  trees  without  the  ground 
on  which  they  sl^nd ;  for  as  the  pledge,  in 
all  these  cases,  has  a  natural  connection  with 
an  article  which  is  unpledged,  it  is  therefore, 
in  effect,  indefinite,  until  such  time  as  it  be 
separated  from  that  article. — In  the  same 
manner  also,  it  is  unlawful  either  to  pawn  a 
piece  of  ground  without  the  trees  which  are 
produced  ppon  it,  a  field  without  its  produce, 
or  a  tree  without  its  fruit ;  because,  in  these 
cases,  a  mortgage  is  induced  of  an  article 
naturally  conjoined  with  another  which  is 
not  pledged.  In  short,  it  is  a  rule  that  when 
a  pledge  is  joined  to  something  not  in  pawn, 
the  contract  is  not  valid,  since  in  such  case 

Eossession  cannot  be  taken  of  it.  Haneefa 
as  judged  it  lawful  to  pawn  a  piece  of 
ground  without  its  trees ;  for  as  tne  trees 
h&ve  no  connection  with  the  ground,  except 
in  that  part  only  from  which  they  vegetate, 
thev  may  therefore  be  excepted,  together 
with  the  particular  spot  on  which  tney  stand. 
It  is  otherwise  when  a  person  pawns  the 
court- yard  of  a  house  without  the  building 
itself;  for  then  the  part  of  the  ground  on 
which  the  building  stands  remains  unpledged, 
whereas  it  is  requisite  that  the  whole  of  the 
ground  be  pledged. 

TreeSy  however,  may  be  pawned  with  the 
immediate  spots  on  which  they  grow^  without 
including  the  rest  of  the  land. —It  is  lawful 
to  pawn  trees,  together  with  the  particular 
spots  of  ground  on  which  they  grow;  for 
here  subsibts  a  vicinity  only  with  the  pawner's 
property,  which  is  not  repugnant  to  a  con- 
tract of  pawn. — If,  in  this  case,  there  be 
fruit  upon  the  trees,  it  is  included  in  the 
contract ;  for  as  the  fruit  is  an  appendage  of 
the  tree,  because  of  the  connection  between 
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-.:.:•:.    :  -Li.r.-.r.j  r  ^rt  r-.  ••:  fu:h  a  naturr  PUd'i*i  cannot  he  taken  for  /r«^*.— hii 

»;.  .*   :*  :..  j':.'   y..'.)!  ;:  iri-Ty  l-r  o.istin-Tly  not  lawful  to  take  pUdges  for  troats. ft: 

J--:,   i     i- w:...r-  :.r.  ther  proves  Li*  rirht  as dtp^i*its,  L:>ans,  or  Mozaribat,  or  partiri- 

t-    ;■■■       .r:-y.ir;  ..->■■:  a  pl-.dred  hviije.  ship  stock: — in   other   words,  ii  a  perst: 

w/':.    .•  'h-  •  iiliir.;  .  :Lv  C'>ntr.ict  *::1;  sub-  c^.'^mmit  his  ec-ods  in  trust  to  another,  tikii: 

s:-*'  w:*:.  r-:>  t  !■.  •}.-.  rTmi;::ir.;r  part:  in  a  pledge  for  the  same,  it  is  invalid!,  is  ti^ 

w  ri-.  3!  :r.-   r-.  ?::■.;■.   b-.  dt?:r\'.  1  in  riviipt  of  the  pledire  would  subj«t  the  n- 


v'.i  iilhe  i'Th-.r  p.ir!  Uar^to  the  whoU- re-  nature  to  subject  hiui  to  responMbilitr,  b 

r:.i::.5  -i  :«.    :r- :.i  ti.v   pawner."     If.  on  the  ordtr  that,  opposed  to  it,  the  posstssioE  fi* 

f-ntiary,  :!:■    i.-iiuv  U  01  such  a  nature  the  pledsre,  in  the  event  of  its  destmctfoa. 

th-it   It    L-ir.::'.-:   hv   ??tparately  pawned    (a<  may  subject  the   pawnee  to  respi^nsibiiitT. 

wh'.rt-  an-itiiT  fiovcs  a  risrht  to  (i  pledsrtd  and  operate  as  a  discharge?  of  nis  chin; 

h"U?e  without  its  Lourt-yard',  the  contract  but  there  is  no  responsibility  with  respect  to 

K-i   pawn   bvO'ni':!  abs- 'lately  void:    fur  it  trusts. 

rcmi.  "t  'f-  ratf  upon  any  thine  except  what  X^r  for  anu  thing  not  insured  with  iK 

fi  ma:i.:«  a:!'  r  'iL-iuetine  what  has  proved  the  hMtrofit, — It  is  not  valid  to  take  ap]id?r 


iiig  rt  sp'jnsiUf  f-»r  ii. — It  is  to  be  observed  desirous  of  taking  a  pledg-c  from  the  selltr 
lliiit  the  contiuuanco  ot"  the  pawner,  or  of:  to  answer  the  delivery,  it  is  invalid,  sl 
his  coo^U,  in  the  house  which  hr  has  pledged   article  sold  not  being  insured  in  the  hand; 


or  kf.-tp  his  goo<ls  therein,  a  delivery  to  the !  should  have  previously  received  the  pri« 
pawnee  is  not  established  until  he  evacuate  |  from  the  buyer,  he  must  restore  it).— vTith 
it,  or  withdraw  his  goods  Iherelrom;  wht nee, :  respect,  on  the  contrary,  to  articles  which 
if  it  he  dcsstroyed  in  the  interim,  the  pawnee  i  subject  the  holder  to  responsibility  (that  i*, 
is  not  answerable.-  In  the  same  manner,  the  |  those  for  which,  when  destroj-ed,  the  holder  is 
c«""ntinimnce  of  any  thinf,*"  within  a  pledged  ;  res j)onsible, — for  a  similar,  if  of  thecLossof 
vcsmI  is  ri'i^ugnant  to  the  delivery  of  it ;  and  ;  similars ; — or  for  the  value,  if  of  a  ditfeKOt 
sro  likewise  the  continuance  of  a  burden  on  |  description, — such  as  usurped  propertr,  the 
a  pawned  quadruped, — whence  the  contract  {  consideration  for  £hoola,  the  dower  to  aSrifo, 
is  not  complete  until  the  burden  be  taken  off,  1  and  the  composition  for  wilful  murder),  it  is 

]  lawful  to  take  pledges  for  them,  as  respon- 

j  sibility  attaches  to  all  such  matters,  since  il 

the  article  be  extant  the  delivery  of*  it  is  in- 

*  The  mridc  of  calculation,  in  this  case,  cumbent,  or  the  value  if  it  be  destrovcd. 
will  be  exhibited  in  a  note  in  the  last  section  Opposing  a  pledge  to  such  articles,  therelbre, 
of  this  book.  ia  taking  a  pawn  in  security  for  that  which 
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is  iUelf  a  subject  of  responsibility,  and  is 
ooDseqnently  valid. 

Nor  as  a  security  against  contingencies, 
—It  is  not  lawful  to  take  a  pledge  as  a  secu- 
rity against  contingencies ; — in  other  words, 
if  a  person  sell  an  article  and  receive  the 
prioe,  and  the  purchaser,  from  an  apprehen- 
sion that  the  property  might  atterwards 
liroYO  the  right  oi  another,  and  that  he 
might  thereby  be  rendered  liable  to  a  loss, 
■hoold  on  that  account  demand  a  pledge  from 
the  merchant  securing  him  a^^ainst  such  a 
eiroumstance,  it  is  invalid ;  for  it  is  an  estab- 
lished maxim  that  a  pledge  is  to  be  taken  as 
a  security  for  the  discharge  of  a  claim  then 
•xtant ;  and  in  the  above  case  the  claim  does 
not  exist,  but  is  only  what  may  possiblv 
liappen.  If,  therefore,  a  pledffe  be  in  sucn 
a  oase  taken,  it  is  consiaereof  as  taken  in 
taist,  and  not  in  pawn,  and  is  in  no  res])ect 
subject  to  the  laws  of  nledges.  In  a  similar 
manner,  if  a  person  deposit  any  thing  in 
pledge  with  another,  in  security  for  any 
uin^  which  may  in  future  be  due  from  him, 
it  is  invalid.— It  is,  indeed,  otherwise  in  the 
ase  of  a  promised  debt ;— as  where  a  person 
ives  a  pledge  to  another  on  the  strength  of 
is  promising  to  lend  him  one  thousand 
ctirms,  and  the  other  takes  the  pledge  and 
liromises  to  lend  the  monejr,  and  the  pled^ 
perishes  in  his  hands ;  for  in  this  case  he  is 
responsible  in  proportion  to  the  sum  pro- 
mised, in  the  same  manner  as  if  it  had  been 
actually  paid,  the  promise  of  debt  being  con- 
sidered as  an  actual  existence  of  it,  for  this 
reason,  that  it  was  made  at  the  earnest  desire 
of  the  borrower. 

Case  of  pawns  in  bargains  of  Sillim  or  Sirf 
— Ip  a  person,  having  bespoke  goods  of  a 
merchant,  pawn  something  in  security  for 
the  pavment  of  the  purchase-money,  or  hav- 
ing sold  silver  to  a  banker,  receive  a  pledge 
\in  security  for  the  price,  or  if  a  merchant 
'give  a  pledge  to  a  person  who  has  bespoke 
goods  from  him,  as  a  security  for  his  de- 
livery of  them,— the  contract  is  valid.  Zifier 
has  said  that  the  contract,  in  these  instances, 
is  not  valid,  inasmuch  as  the  object  of  the 
pawn  in  such  cases  is  that  it  may  be  a  security 
for  the  discharge  of  the  several  claims, 
namely,  the  purchase-money  of  the  goods 
bespoken,  the  value  of  the  silver  sold  to  the 
bauKer,  or  the  goods  bespoken, — which  is  not 
aUowable,  because  an  exchange  is  here  in- 
duced of  thin^  not  delivered  for  things  of  a 
different  species ;  and  an  exchange  of  such 
things,  previous  to  seisin  being  obtained  of 
them,  is  unlawful.  The  argument  of  our 
doctors  is,  that  as  a  parity  of  species  betwixt 
the  things  which  were  to  be  delivered,  and 
the  pledge,  holds  good  with  respect  to  their 
worth,  by  means  of  their  worth  the  enga^- 
ment  may  be  fulfilled ;— and  the  possession 
of  a  pledge  induces  a  responsibility  in  regard 
to  its  worth,  idtiiough  with  respect  to  its 
substance  it  be  considered  merely  as  a  trust. 
— If,  also,  the  pledge  opposed  to  the  price 
of  the  article  bespoke,  or  the  value  ox  the 
silver  sold,   be  destroyed  at  the  time  of 


making  the  contract  (that  is,  before  the 
company  in  whoso  presence  it  was  made 
breaks  up),  the  bargain  is  accomplished,  and 
the  pawnee  or  seller  is  reckoned  to  have  re- 
ceived his  right ;  because  by  the  destruction 
of  the  pawn  he  is  virtually  considered  to 
have  received  the  price  of  his  silver,  or  the 
amount  of  money  which  was  to  have  been 
advanced. — If,  on  the  contrary,  the  buyer 
and  seller  should  have  separated  previous  to 
the  destruction  of  the  pledge,  tne  bargain 
becomes  invalid ;  because  the  receipt  of  the 
price  of  the  silver,  or  the  advance  of  money 
for  the  goods  at  the  time  of  making  the  bar- 
gain (which  is  a  condition),  is  not  here 
established  either  in  [reality  or  in  the  con- 
struction of  law. — If,  moreover,  a  pledge 
taken  in  security  for  the  delivery  of  the 
goods  bespoken  be  destroyed,  the  bargain  is 
completed,  and  the  pawnee  (who  advanced 
the  money)  is  held  to  have  received  the 
goods  which  he  bespoke. 

In  the  dissolution  of  a  contract  of  Sillim, 
the  pledge  remains  as  a  security  for  the 
advanced  capital, — If  the  parties  to  a  con- 
tract of  Sillim  dissolve  the  bargain  in  a  case 
where  a  pledge  has  been  ^ven  for  the  de- 
livery of  the  goods,  it  still  remains  as  a 
security  for  the  reiunding  of  the  money 
which  had  been  advanced,  as  that  then 
stands  in  lieu  of  the  goods; — ^in  the  same 
manner  as  where  goods  are  usurped,  and, 
the  Kazee  having  ordered  their  restoration, 
a  pledge  is  given  for  that  purpose,  and  after- 
wards the  goods  are  destroyed,— in  which 
case  the  pledge  remains  a  security  for  the 
value  of  tne  goods. 

And  if  it  he  lost  in  the  advancer* s  hands, 
his  claim  of  restitution  is  annulled, — Ip,  in 
the  above  instance,  the  pledge  be  lost 
after  the  parties  had  agreed  to  annul  the 
bargain  of  Sillim,  the  bespoken  article  is  in 
that  case  considered  as  delivered,  and  the 
purchaser  [the  advancer]  has  no  further 
claim.— It  is,  however,  incumbent  on  him  to 

five  to  the  seller  as  much  grain  as  he  should 
ave  received  from  him,  in  order  to  his  re- 
covering the  money  he  had  advanced, — in 
the  same  manner  as  where  a  person,  having 
sold  a  slave  and  delivered  him  to  the  pur- 
chaser, takes  a  pledf;e  in  surety  for  tlie  price, 
—and  they  afterwards  mutually  consent  to 
annul  the  bargain,— in  which  case  the  seller 
is  entitled  to  retain  possession  of  the  pledge 
as  a  security  for  the  restoration  of  the  slave; 
and  if  the  pledge  be  destroyed  in  his  hands, 
he  is  considered  to  have  received  the  pur- 
chase-money ;  and  it  is  incumbent  on  him  to 
Eay  the  sum  of  the  purchase-money  to  the 
uyer,  and  thereby  recover  his  slave. 
A  freedman,  a  Modahhir,  a  Mokatib,  or 
an  Am-  Walid,  cannot  he  pawned, — It  is  not 
lawful  to  Dawn  either  a  freedman,  aModabbir, 
a  Mokatio,  or  an  Am-Walid ;  because  the 
end  of  a  contract  of  pawn  is  to  establish 
the  pawnee's  possession  of  the  pledge,  with 
a  view  to  obtaining  payment  of  his  claim ; 
a  view  which  cannot  oe  accomplished  in 
any  of  the  above-mentioned  instances,  as  a 
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fp t •Iman  i-  not  prop*rty,    and  the  sale  of  wine  from   a  Mussulman.      It  is  othenrue 
tl.i  •  till  r*  i*  r.intrary  t-.  law.  !*'^*^"r^   the   pawner   and   pawnee  tr«   both 
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siC>n-€    the   /iuimees ;  for  wine  is  property  with  th-im. 

r.#/irii/i'f  nf  ,t  mrtf/:  km'  i-f  *i  rrtmimil  Carrion,  on  the  contrarr,  is'not  propeiTr 
^.  /•#  ^/'^#/^■"/f .  —  1  v  a  |h rs«.»n  acrtt-  to  }h?  with  tliem  any  more  than'with  Mustolnian*; 
li:iil  !-r  th»-  aiii'*  :iiiino  m!"  un«tth»r,  it  is  not  and  atcordintly  a  pawn  of  oairion  is  Dot 
:il1oM;i^li  I"  III  maiiii  :i  {lUdvrr  Irtiiii  him  on  valid  amon^  them  any  more  than  with  xu. 
thi>  ari''»Miit.  -  In  the  i-amo  inauniT  al««>,  it  ^i  f>tnrn€e  iitgti//  retponj*tfjU- forike plt^, 
is  not  lawlul  t«»  tak.  r»  j.li  dL'--  a^.  a  sic-urity  \^  nit  hough  it  appvar  that  ihi-  d^ht  to  trhkk  \t 
lor  a  fTimiiial  <v\n\\  mnt  d  tu  >iiflrr  rctalia-  wan  ttp^xmtd  in  not  due. — Ir  a  per»ii  piff- 
tinii  t  itlsi  r  in  liti-  ••!■  liinh,  a^  in  surh  caM'the  '  chase  \inegrar,  a  tlave,  or  a  slaufrhtend^^tf 

ri'jl.t  i-"iiltl  IK''  1 }»taiiii  li  l»v  nitan>  of  the  :  and  havinf^  given  a  pledge  for  the  parcha«- 

pKJ{r>.  It  i*  iiihiTwiv  in  the  cas**  of  of- I  money,  aiterwards  discover  the  vinenr  to 
It  11,-. ,  l.y  nii^advtntui\  ;  fnr  thert-  the  tine  ]  U-  wine,  the  blave  to  be  a  freemao,  or  tiu? 
way  >H  .li-i  lianrt'd  hy  \\\*  ans  of  the  ]tU-dpre.    j  goat  to  Ik-  carrion,*  still  the  seller  is  rc-^pco- 

(//•  in  >tturiftj  ft  r  v  riqht  i>f  ShafTa. — It :  sible  for  the  pawn  in  ease  of  its  being lo4  or 


is  r.iit  lawiiil  til  tak>-  a  ]ilid?f  oppos^il  to  a 
rieht  iif  Miatfa  :— in  «'thtr  wonls,  if  a  person 
a|"i»».al  t"»  I  hi  Ka/ti-  tnr  instantf),  and  claim 
hi>  |<ri\iKpt.-  i>f  Shalia,  and  obtain  from  him 
a  d'.rir  to  that  tflVot.  and  demand  of  the 
imr  lja««i  r  a  \\*  din  for  thi-  house  over  wliirh 


destroyed ;  for  it  was  deiK>sited  in  oppoada 
to  a  debt  to  all  appearance  due.  ihe  suk 
rule  also  holds  in  a  case  where  a  perKS. 
having  killed  a  [supposed]  slave  and  girii 
a  plfd&e  for  the  payment  of  his  value,  afei- 
wards  discovers  that  he  was  a  freeman.  So. 


his  jTiyileirt   of  (^hatt'.i  t  xtends,  the  pawn  is  i  likewise,  where  the  parties  in  a  suit  i^umiw- 
nut  valid  ;  for  lure  the  article  is  not  insund   misethe  business  for  a  part  of  the  plaint^s 


in  the  hands  of  the  ynin-haMT:  (that  is  to 
say.  if  the  house  >ut}i  r  any  damagi*  in  the 
pi-»ssesMon  of  the  rurehasiT,  he  is  not  respon- 
yit'le  fur  it'  :  and  a  pled  fro  cannot  be  taken 
but  fiT  niatttr^  that  induce  n-sponsihility. 

(h-  fill'  a  vrimihtil  >lan ,  f»r  the  thhts  of 
ti  ^itirt.-  It  is  nv»t  permitted  to  take  a 
ploiljre  opposed  either  to  a  >!avo  guilty  of  a 
crime,  or  to  the  debt  of  a  slave  :  because  the 
mu'itir  i^  not  in  lither  instance  respon- 
sible, Muce,  in  onseof  tlie  death  of  the  slave, 
lio  is  not  oltlicred  to  discharjre  his  debts. 

Or  fio'  tht'  fonjts  !•/  ti  jnihlic  siutft-r  or 
fHourthr. —  Ir  is  nut  lawful  to  giAO  a  i>lcdgc 
for  the  waKTes  either  of  a  niuunur*  or  of  a 
singer.  If,  thmfore.  a  pawn  be  piAcn  in 
such  case,  and  bo  afterwards  destroyed  in 
the  hands  of  the  pawnee,  lie  is  not  resnon- 
sible  for  it.  as  the  thing  in  si-curity  for  wnich 
it  was  pledjrod  i>  not  a  subject  of  respon- 
sibility. 

A  JluifsuhHaii  ctuiiiut  tjin'  or  take  frine  in 
]nnrn  :  but  if  he  fn*  rtrtirv  tri/ttfrom  a  Zim- 
vi*t\  ami  it  hv  fA'-s/n »//«'</,  hv  i.<  resptmitih/e. — 
Ir  is  unlawful  for  a  Mussulman  either  to 
give  or  take  wine  in  pawn,  whether  from  a 
Mussulman  or  a  /imnue.  Notwithstandinjr 
this,  however,  if  th"  Zimmee  be  the  pawner 
and  the  Mussulman  the  pawni-i*,  and  the 
wine  be  htst  or  spoile<l,  the  Mussulman  is 
neeountable  fi»r  it,  in  the  sauie  nianmr  as 
in  the  case  of  his  having  usurped  it  : 
whereas,  if  tli»-  Mussulman  were  the  pawner 
and  the  Zimmee  the  pawmn*,  and  the  wine 
Ik.'  lost  in  the  liands  of  the  latter,  he  would 
not  owe  any  compensation  to  the  Mussulman, 
any  more  than  a  person  who  had  usurped 


*  Meaning,  a  jK-rson  employed,  on  occa- 
sions of  grief,  in  making  lamentations. — it 
is  a  custom  amongst  the  Mussulmans  to 
employ  such  persons,  although  prohibited 
by  the  I'Aw, — whence  it  is  that  they  cannot 
legoUy  sue  for  their  hire. 


deumnd,  and  the  defendant  deposits  a  pledge 
to  answer  the  same,  and  they  afterwui* 
ajrree  that  nothing  was  owiu^  from  the  de- 
fendant, the  pledge  is  insured  in  the  h&ndi 
of  the  holder  oT  it. 

A  father  or  guardian  mat/  pledge  tkf 
glare  of  hin  infant  tcanl  fur  a  thht  oicing  hv 
himself. —It  is  lawful  for  a  father  to  pWte. 
in  security  of  his  own  debt,  the  slave  of  lb 
infant  child ;  for  a  father  has  the  privJ-fe 
of  dt  positing  the  g-oods  of  his  infant  t'hiW 
in  trust ;  and  to  pledge  them  is  still  mm 
conducive  to  the  interest  of  the  propriitt'T 
than  to  place  them  in  trust,  since  if  a  pltop 
be  lost  it  must  be  accounted  for,  wherea*  s 
trustee  is  not  responsible  for  the  deposit  k 
his  hands.  A  guardian  also  is  the  same  as  3 
father  in  this  particular,  because  such  a 
authority  vested  in  him  is  beneticiol  to  tb 
child.  Aboo  Yoosaf  and  Ziffer  muintaifl 
that  this  is  not  lawful  either  to  the  father  i4 
guardian  (and  such  is  what  analogy  vx>iild 
suggest) ;  lor  a  pledge  is,  in  effect,  equivalect 
to  a  payment;  and  as  a  father  is  Ml 
pri\-ileged  to  pay  oH*  liia  debts  with  tbr 
goods  of  his  child,  it  follows  that  he  has  m 
power  of  giving  them  in  pledj(»e. — To  thi?. 
however,  it  may  he.  replied,  that  there  is  an 
obvious  difference  between  the  act  of  pUJc- 
ing  and  that  of  payment ;  for  diseharjHnir 
the  debts  by  means  of  the  child's  proper? 
is  a  destruction  of  his  right  without  tnj 
equivalent ;  whereas,  placing  his  propery  ii 
pledge  is  providing  it  a  giiardinn.  for  the 
interim,  without  in  any  degree  atfc-ctine  hi< 
right. 

But  they  arc  accountah/e  in  case  of  /<>«.- 
.As,  therefore,  the  contract  of  pawn' is  ^^lid 
in  this  instance,  it  follows  that  in  case  of  the 


*  As  having  died  a  natural  death.—Tho 
term  carrion  is  applied  to  the  flesh  of  »H 
animals  not  slain  according  to  the  presoribed 
form. 
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fe  being  destroyed  in  the  pawnee's 
18,  he  is  considered  to  have  received 
nent  of  his  debt,  and  that  the  father  or 
'dian  are  responsible  to  the  infant,  as 
ng  dischargea  their  debt  by  means  of 
>roperty. 

nd  they  may  aUo  authorize  the  pawnee 
II  the  slave, — In  like  manner  it  is  lawful 
k  father  or  ^ardian  to  order  the  pawnee 
?11  the  pledge;  for  both  of  these  have 
privilege  or  selling  the  goods  of  their 
at  ward.  The  learned  have  said,  that 
is  founded  on  the  law  in  a  case  of  sale ; 
where  a  father  or  guardian  gives  the 
is  of  his  ward  to  his  own  creditors,  in 
nent  of  his  debt,  it  is  lawful;  and  a 
mutation  being  thus  made  of  the  debt 
he  price^  the  father  or  guardian,  in  the 
ion  of  Haneefa  and  Mohammed,  become 
^erable  to  the  ward  for  the  value. — Ac- 
ing  to  Aboo  Yoosaf,  on  the  contrary,  a 
mutation  does  not  take  place  ; — and  the 
3  difference  of  opinion  obtains  where  ui 
it  for  sale  disposes  of  the  goods  of  his 
tituent  to  a  person  to  whom  he  is  in- 
ed.  The  contract  of  pawn,  however,  is 
hese  instances  similar  to  that  of  sale 
.  respect  to  its  effects ;  for  in  both  the 
3t  is  to  discharge  the  debts  of  the 
^r  or  guardian  with  the  goods  of  the 
it,  and  to  become  answerable  for  them. 

father  may  retain  the  goods  of  his  infant 
r  in  pledge  for  a  debt  owitig  from  the 
nt  to  himself  or  to  another  infant  child, 
>  his  own  mercantile  slave, — If  a  father 
1  the  goods  of  his  infant  child  into  his 
hands  for  a  debt  due  from  the  child,  or 

the  hands  of  another  of  his  children 
g  an  infant,  or  of  his  slave,  being  a 
mant  and  not  in  debt,  it  is  lawful; 
use  a  father,  on  account  of  the  tender 
tion  which  he  is  naturally  supposed  to 
I  for  his  child,  is  considered  in  a  double 
city,  and  his  bare  inclination  as  equiva- 

to  the  assent  of  both  parties ;  m  the 
i  manner  as  where  a  father  sells  the 
erty  of  his  infant  child  to  himself. 
jt  a  guardian  has  not  this  privilege,— It 
•t  lawful  for  a  guardian  to  pledge  into 
wn  hands  goods  belonging  to  his  ward 
)count  of  a  debt  due  to  him,  or  into  the 
Is  of  his  child  bein^  an  infant,  or  into 
bands  of  his  slave  being  a  merchant  and 

from  debt  (nor  is  it  permitted  to  him 
ve  anything  of  his  own  in  pawn  into 
lands  of  an  orphan  for  a  debt  owing  to 
orphan  from  himself) ;  for  a  guardian, 
^  merelv  an  agent,  cannot   of  course 

a  double  capacity  in  contracts.  A 
dian,  moreover,  is  more  deficient  in 
jrness  than  a  father,  and  therefore 
ot,  like  a  father,  stand  in  a  double 
city  in  making  contracts.  Besides,  a 
dian  pawning  the  property  of  his  ward 

the  hands  of  his  infant  child,  or  his 
%  being  a  merchant  and  free  £rom  debt, 
1  effect  the  same  as  pawning  it  to 
elf. — It  is  otherwise  where  a  ffuardian 
IS  the  property  of  his  ward  to  Ms  adult 


son,  to  his  father,  or  to  his  indebted  slave, 
since  over  these  he  has  no  authoritv. 

Yet  he  also  may  retain  the  goods  in  pawn 
for  necessaries  furnished  by  hitn,—iF  a 
guardian  purchase  victuals  or  apparel  for 
the  use  ot  his  ward,  and,  having  debited 
him  for  the  price,  take  in  pawn  part  of  his 
goods  as  a  securitj  for  the  debt,  it  is  valid ; 
for,  as  he  is  permitted  to  borrow  for  the  use 
of  the^  orphan,  and  as  taking  a  pawn  is  like 
the  discharge  of  a  claim,  it  is  of  conse- 
quence legal.  Besides,  as  it  is  lawful  for  a 
guardian  to  trade  on  account  of  his  ward,  it 
follows  that  it  is  also  lawful  for  him  to  give 
and  receive  pawns,  they  being  similar  to 
receipts  and  payments. 

A  child  cannot  recover  property  which  had 
been  pawned  by  his  deceased  father,  but  by 
redeeming  it,— If  a  father  pawn  the  goods  of 
his  infant  son,  and  the  intant  atJtain  matu- 
rity, still  he  is  not  at  liberty  to  annul  the 
contract  of  pawn  and  take  back  the  pledge 
until  ho  shall  have  discharged  the  debt ;  lor 
the  contract  is  binding  upon  him ;  as  the  act 
of  a  father  on  behalf  of  his  infant  child  is 
binding  upon  the  child  after  he  shall  have 
attained  maturity,  a  father  being  his  infant 
child's  substitute. 

If  he  redeem  it  during  the  father's  life- 
time,  he  has  a  claim  on  him  for  what  he 
pays. — Ip  a  father  pawn*  the  goods  of  his 
son  on  aocoimt  of  his  own  debt,  and  the  son, 
by  a  discharge  of  the  debt,  redeem  the  same, 
he  has  a  claim  on  the  father  for  the  sum ;  for 
it  was  necessary  that  the  son  should  dis- 
charge  the  debt,  having  occasion  to  release 
his  goods  out  of  the  hands  of  the  pawnee ; — 
in  the  same  manner  as  holds  witii  respect  to 
the  lender  of  a  pled^ ;  in  other  woras,  if  a 
person  lend  any  thing  to  another  with  a 
view  to  that  other's  pawning  it,  it  is  lawful 
to   him   to   redeem   the    article   from   Uie 

Sawnee  by  a  discharge  of  the  borrower's 
ebt,  and  then  to  prefer  a  claim  of  debt 
against  the  borrower ;  and  so  here  likewise. 

And  the  father  is  responsible  in  case  of 
the  pledge  being  lost, — If,  also,  in  this  case, 
the  pawn  be  lost  or  destro>rcd  before  the 
son's  release  of  it  by  discharging  his  father's 
debt,  it  is  lawful  for  him  to  prefer  a  claim 
upon  the  father,  as  he  has  in  effect  dis- 
charged his  debt  by  means  of  his  [the  son's] 
property. 

It  is  lawful  for  a  father  to  pawn  the  goods 
of  his  son  for  a  debt  jointly  due  by  both. 
If,  therefore,  the  pledge  be  destroyed,  the 
father  must  compensate  to  the  son  by  the 
payment  of  a  sum  equivalent  to  his  [the 
father's]  share  of  the  debt ;  because  he  has 
paid  off  so  much  by  means  of  the  son's 
propcrtv. — The  same  rule  also  holds  with  a 
grand^ther,  or  a  guardian,  in  case  of  the 
non-existence  of  the  father. 

Case  of  a  guardian  pawning  the  goods  of 
his  orphan  ward,  and  then  borrowing  and 
losing  the  pledge, — If  a  guardian  purchase 
yictunls  for  an  orphan,  so  as  that  the  price 
is  a  debt  upon  the  orphan,  and  pawn  an 
article  belonging  to  the  orphan  as  a  security 
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for  the  dfbt,  nnd  the  pawnor  tnko  possession  '  (under  the  head  of  Acknoirled^e&t^;,  bi» 
nl'  ihi-  Mint-,  and  thf  v-ii:inH:in  then  borrow  '  said,  "Where  a  father  or  puardian  ioIqit- 
it  1  pun  till- jtawn Of  f.ir  tbt- U'4"')f  tho  orphan,    ledfres    having    usurped    tht    po-i-ds  of  iii* 
and  it  b«-  a»'>triiy»d  in  his  [x\w  yiiardian'sj  ■  infant  ward,  nothing'  is  charjrable  to  iLea 
hand>,  it  is  n-*  l'»nir»T  inflmiid  iu  the  con-  :  in  case  of  loss  or  di<'iiy ;  Krcause  this  i*  not 
tifii-t  t.f  ]»a\vn,  ii'ir  is  uny  person  n-sponsihle  ,  an   usurpation,    tlit-y   havir?  an  ULjimitrd 
for  it;   t«»r  ilif  art  t'f  in*-  fruardian  in  this   power  to  take  the  ?oods  of  th»rir  wiri."   la 
iust:inrt.-  is  thf  >;inn'  as  that  of  thi-  orphan  ,  the  a))ovo  case,  therefore,   the-  EUirciiL  is 
wlion  hi    h:i**  attained  maturity,  hi*  havin&r   answeralde  to  the  pawnee;  and  at  the  tiji- 
]»orr»twrd  tli--  urtitlt-  tor  liis  usi-,— in  whirh  .  ration  o\'  the  stipulated  term  he  nust  ii- 
ruii-  >jiili   i".  thi'   rulf.      'ih<?  d»-ht  uf   the  .  eharpe  his  debt  and  ehar<re  it  to  the  n-ccioiit 
orphan,  in  tliis  rasi'.  still  n-niains  dm- :  and    of  thi*  orphan;    for   he   has  in  no  resfrtt 
thi'  (Tidiiiir  is  to  rti'vivf  paynu-nt  from  the  |  prejudiced    him,   but   has   on  the  cvmnrT 
jruardian,  who  is  ri'iinhurscd  by  the  orphan  ;    applied  the  paim  to  his  use.    I:*,  b"Wfrer,  tt 
ln'rausf    tin-    jruanlian,    in    borrowing:    the '  trrm  of  payment  be  not  arrived,  ihi  ihic? 
pUdL'f.  was  n-'t  iiuilly  of  any  transgression,  \  ^iven  in  reparation  must,  until  thtn.  wjuia 
as  it  was  }i.>rro\vr<l  for  tilt' orphan's  usf.     If,  ^  as  a  pledjfe    in    the   hands  of  the  pawi«. 
on  the  contrary,  it  liavi-  been  lK»rrowtd  on    when  ne  is  to  obtain  p.iyment  of  ho  d'llt, 
hi>  •»wn  aiM'ount,  hv  is  n'sponsiblr  for  it  to  |  and    the  guardian   to   recover  the  aniiEit 
thi*  i-rjOian  ;  bii-ausf  in  bi'rrowinjf  it  for  Ids  '  fnmi  the  orphan's  property, 
own  usi-  In-  is  jruilty  of  a  transgression,  as  J     3/>m«f.i/,  atifi  all  treiffhtib'/v  ami  mtn,*ufii\U 
having  u-^urptd  a  privih-p-c  which  docs  rn^t    articU'Smnybvpaicnefl, — RuUsioiKi.^i^r^i 
boK»nsr  to  him.     If,  also,  lie  wen?  to  usurp  it    in  those   instances. — It    is   lawful  X*f  pa»i 
fnnii  tlu'  ]>awnoc  and  apply  it  to  his  own  use,    dirms,  deenars,  or  any  article  of  wtipDi  c: 
hf  is  rcspunsildc   for  tin-  value,  as  having  |  measurement  of  capacity  ;  for  as  a  deb:  my 
bron  piilty  of  a  transirrt'ssion, — with  respect   l>e  discharged   by   means  of   such  artitts 
to  tin-  pawnii',  by  the  usnrpation,— and  with   they  are  consequently  tit  to  be  pawntd.   I:. 
n'SjH'ct  to  tilt- oridian,  in  having  applied  the   therefore,  any  sueharticb.'-s  be  pawnei  ia 
artit'le  t  »  his  (»\vn  use.     lb*  is,  moreover,  in  j  security  for  an  article  of  the  same  kind  s 
this  insianof  bound  to  discharge  the  debt  of.  species,  and  be  lo>t  in   the  pawnee's  haid*b 
the  pawnte,  if  tlKr  term  stipulated  should  !  ttie  debt  becomes  cleared  in  a  depre*?  prcpr* 
have  ix]tind.     If,   therefore,  the  value  of  tionate  to  the  value  of  the  pledpf,  if  tUl  !< 
till-  pawn  be  eipiivalent  to  the  debt,  he  must   either  equal  to,  or  less  than  the  amount  ••( 
diseharirr  it  in  full,  without  any  reimburse-    the  debt.    If,  on  the  contrary,  the  vaiu". -f 
mm!  from  the  j)roptrty  of  the  orphan;  for ,  the  pledge  exceed  the  amount  of  the  liill 
the    same    that   was    Kfore  due  from    the  i  the  whole  of  the  debt  is  in  that  ease  htld  to 
tirjdian  to  him  1m  comes  now  so  from  him  to,  be  di»chargcd,  notwithstanding  the  one  V 
he  orphan,  and  liLnoe  a  commutation  takes  '  base  and  the  other  pure  ;  for  where  thepr: 
]'laef.     If,  on  till-  other  hand,  the  value  of  and  debt  are  of  the  same  kind,  the  QTialitT 
tin-  pUdjri'  be  sh.irt  of  the  debt,  he  must  dis-  I  is  not  to  be  considered.     This  is'  the  <j]\i'i 
«  harjjr  tmm  his  own  pro]nrty  a  sum  equiva- "of    Haneefa  ;    for    (aecordinjr    to    hinj    u." 
Knt  to  the  phdpe.  and  the  residue  from  that  i pawnee  in  the  above  case  is  to  receive  t:.^- 
of  the  orphan;  tor  he  is  only  liable  for  the;ment  of  his  debt  by  weight,   and  ri;  '.' 
amount  of  ihe  \alue  of  the  pledge.    If,  on   value. — The  two  disciples,  on  the  cuntrar- 
the  contrary,  the  ^alu^•  of  the  pledge  exceed   hold   that  the  pawnee,   on  the   loss  of  ti 
the  <le}»t,  he  mn-t  ]iav  the  amount  of  the  .'pledge,  becomes  responsible  for  its'vabeia 
di  l>t  to  the  pa\\nie  in  discharge  of  his  claim, .  something  of  a  difiWrent  species,  which  value 
auti  the  n  niaimh  r  is  the  right  of  the  orphan,   he  holds  (as  it  were)  in  pawn  in  lieu  of  tli" 
If  the  >tii'ulatid  tiim  ot   paynunt  should   original  x»lcdge.*     The  arfrument  oi  IIiL->..'": 
not  have  ixpircd.  the  value  of  the  pK dge ,' is,  that  any  regard  to  qualitv  drops  in  thr 
must  be  dt  ]H'>ittd  in  ]awn  with  the  pawnee;  i  case  of  usurious  propertj-  f  wlien  i>ppC'S*d  v^ 
for  the  irunrdian  haxiiijT  destroytd  oneof  the   its  own    s]M:cies."— A  discharge    in    a  I'lic 
establi>hnl  rights  of  the  pawme,  the  value  "  article  of  this  nature,  moreovtr,  in  rctiin 
of  it  therilore  must  In-  givm  in  pledge  into   for  a  base  article,  is  lawful, — as*  whew  Jif 
his  hands  ,- and  ujuin  the  ti-rm  of  payment  .  instance,    a    debtor,    throug-h    inatttnlV.:, 

arriving,  the  same  ruh's  are  to  be  observed 

as   are   above   luUy  stt  fi»rth. — It   is  to   lu-  '  ' 

ob>ervcd.   however,   that   the  guardian,  in       •  Here  follows  a   case   in   point,  quorcti 
ea>e    of    baviui:    extortid    the   pawn    and    from  the  .luma  .*f=aghecr,  with  the  autb-r's 
applied  it  to  the  usi-  of  the  orphan.  Incomes   nmarks.and  the  diflerenceof  opini^^n  amcr-z 
III    under  these  cirenmsiances  it  should  be   the  Mussulman  doctors  eoneeri:in>r  it,  ^hiih 
dc'-trovid'  liabh*  only  to  make  reparation  for   io  omitt.  d  ly  the  translator,  as  it  interrupts 
violating  tlie  vi-ht-i  v\   the  pawnee,   as  iu   the  di&cussion  of  the  point  in  question,  aiii 
applying  it  to  the  use  of  the  orphan  he  dtHs  the  arguments  adduced    have   been  liloK 
not  violate  his  right ;  neither  is  his  taking  it    fully  di  taihd  under  the  head  of  Usurv. 
from    the    pawnee  any   transgrtssion    with       t  Arab.  Imwal  Kabwec  ;  meaning  anvi^rt 
resPt^ct    to   tlie    orphan,   as  a  enardian    is  .  of  grain,— and  also  gold  or  silver ;— in  short, 
authorized  to  take  the  goods  of  his  ward  ;—  everything  with  respect  to  which  u<urv«n 
^ueuce  It  is  that  Mohammed,  in  the  Zet-adat  be  conceived  possible.  '^    * 
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^  I  when  a  debt  ia  annoUed  for  a  pawn  then 
I  extant,  thon^h  somewhat  dmnaged,  an  abso- 
■Mof  ailleerf>tiiitlpau>ned,~and  afltr-  Inte  appropriation  of  it  takes  place;  that  is 
b  lott.^lrA  silver  Teasel  eqoipondernnt  to  say,  it  mast  be  so  detained  as  to  render 
in  dirms  be  pawned  for  a  debt  of  t.n  the  substance  of  it  the  property  of  the 
a,  and  afterwards  lost  in  the  handle  nt'  pawnee.  This  is,  however,  a  mistaken  de- 
lawnce.  the  whole  amount  of  the  dibt  |  tennination,  and  is  rejected  in  law ;  where- 
le  dischHrged.  The  compiler  of  th<;  fore  it  is  most  proper  that  a  substitute  be 
ijra  remarlu  that  this  rale  nniversolly  :  made  of  the  value.* 

nawith  onr  dootors  where  the  valut  of  A  pledge  mai/ b«  stipulated,  in  gale,  for  the 
easel  is  either  equal  to,  or  greater  than  i  price  of  the  article  told. — If  a  person  sell  a 
reight  of  it :  bnt  that  where  the  vo^iu-.  slave  on  oondition  that  the  pntdtawr  shall 
ling  short  of  the  weight,  is  short  of  \\\.-  deliver  to  him  in  pawn  some  specified  thing, 
there  is  a  difference  of  opinion;  loi-,  it  is  lawful  on  a  favourable  constrnotioD, 
diny  to  Haneefa,  the  whole  debt,  in  whereas  analogy  would  BUffKBt  thAt  it  is 
,  stands  disoharged  (he  holding  tlii'  unlawfol.  So  also,  it  is  lawful  for  a  person 
.   1. —   :-^   _,_ .  t_  .,       ..  __ii  a  gia^e^  qq  condiUon  that  the  pur- 


>  have  received  payment  by  . 
it  of  the  vessel); — whereas  the  two  di 
I  teach  that  the  pawnee  remains  respn,, 
for  the  value,  which  continues  with  liiti 


to  sell  a 

ohaser  give,  as  his  seonrity,  a  third  p 

who  is  present  at  the  conoluaion  of  the  bar- 

gain,  and  who  consents  to  be  security.    The 

ncic/  lu  pawn,  his  claim  still  existing  I  objection  mggested  by  analogy,  in  this  in- 
fore,  stance,  is  that  the  agreement  enter^  into 
6roAejt.—Ip,  on  the  contrary,  the  Teaeel  forma  a  double  oompaot,  or  one  compact 
>t  lost,  but  broken,  then,  on  the  first  within  another,  which  ia  prohibited  in  the 
mition  (that  is,  supposing  the  weigLl  '  Liw, — Besides,  it  contains  a  condition  which 
'  '  ■  "  is  not  conformable  to  the  object  of  the  ajgree- 
ment,  and  from  which  there  results  an  advan- 
tage to  the  seller,  who  is  a  party  in  both  the 
sompacts ;  and  such  a  condition  renders  a 
contract  of  sale  void.  The  reason,  however. 
Tor  a  more  favourable  construotion  of  the 
law,  in  this  particular,  is  that  such  a  condi- 
tion in  the  agreement  is  no  way  repugnant 
to  the  contract,  since  bail  or  pawn  tend  to 
ensure  and  strengthen  the  agreement,  and 
strict  confomtity  with  the  obligation 


and  dedi 

ieration  ^         .  _. 

lage,  it  wottld  in  that  case  appear  tl,i 
□sidered  the  quality  separatetv,  and  oi 
account  paid  only  part  of  his  dalii 
1  is  illegal ;  or  if,  on  the  other  hand,  )u 

to  redeem  it  hj  paying  the  whole  i> 
ibt,  and  thus  takine  the  broken  yesto! 
>uld  be  a  loss  to  him, — The  pawntr 
fore  (according  to  the  two  Elders),  v. 
is  own  option,  either  to  redeem  Ehi 
:n  vessel  by  paying  the  whole  of  hit 

or  to  relinquish  it  and  compound  witl 
nwnee  for  its  value,  which  ma^  eithe: 

the  same  or  of  a  different  species  frijii.    ,      „-     -  ,  ,  -, 

;sael ;  and  this  value  remaining  (ai  it    dther  hand,  the  anrety  d 


inrety  be  present  at  the  conclusion  o. 

i^reement,  or  the  pledj^  be  epecified,  atten- 
tion is  naid  to  the  condition  oi  bail  or  pawn ; 
for,  as  being  proper  to  the  agreement,  they 
ire  consequently  legal. 

I  But  the  agreement  is  not  valid  unlett  tk« 
pledge  be  particularlj/  tpecified. — Ip,  on  the 


^ . 3  becomes  j.. 

ir  of  the  vessel,  because  of  his  havi  iii 
made  compensation  for  it.  In  t)ii 
in  of  Hohammed,  on  the  contrary,  \\ 


the  pledge  specified,  the   agreement 
raMa;_for  the  intention  of  giving  ' 


bail  o 


.    e  exist,  inasmuoh 

, _,,  ...  _.  ,      „     ir  surety  ia  unknown  ;  and  as 

jr  may  either  redeem  the  bEoken  vesHi  1  ,  there   remains  only  a  nngatory  condition, 
payment  of  the  whole  of  the  debt,  m-   die  agreement  is  therefore  invalid.    BtiU, 


ly  give  _. 
■-   the  s 


0  the  pawnee  as  a  dischaj  ^-< 
'i  the  c! 


IBS  of  the  pawn.  Hence  Mohanuzji  d 
ives  an  analogy  between  a  patiu 
Sed  and  a  pawn  lost,  for  this  reasciii, 
when  a  redemption  cannot  be  medc- 
ut  a  compensation,  it  is  then  the  saiui; 
the  pawn  were  lost ;  and  as,  when  tht 

is  actually  lost,  the  debt  becomes  (in 
linion  of  all  our  doctors)  annulled^  it  i^ 
cwise  in  the  present  Uistaace,  which  is 
e  of  loss  in  effect.— Haneefa  and  Aboo 
d  have  said,  that  when  a  pawn  is  lo^t 
iwnee  is  held  to  be  paid  in  respect  of 
orth, — in  this  manner,  that  he  becomes 
diatety  answerable  for  the  value  of  the 

to  compensate  for  its  loss,  and  that  a 
ntation  fi>r  the  debt  takes  place.— Bnt 


in  the  ball,  the  agreement  then  becomes  valid. 
Not  can  the  purchaier  be  compelled  to  de- 
liter  i^.-^IfthepUTchaserisiterthepawnhad 
iieen  agreed  upon,  should  refuse  to  deliver  the 
nledge  specified,  the  £azee  must  not  eompel 
liim  thereunto,  as  it  is  the  deliveiy  aloue 
that  determines  the  agreement. — Ziffer  has 
caid,  that  when  the  condition  of  pawn  is 
included  in  the  sale,  a  fulfilment  of  it  is 


*  A  long  discuaaion  which  follows  upon 
this  anliject  ia  omitted  by  the  translator,  •■ 
uontaintug  m^ely  a  train  of  inbde  and 
Mvoloua  diitinctioiu  relative  to  unzy,  «f 
ao  pnwtioal  ntili^. 
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ab*.iliitily  necessary;  ftnd  that  therefore | either  of  pawn  or  deposit,  yet  ifhen  ths 
the-  Kazri"  niav  riitnrrr  it ;  for  the  condition  speaker  subjoins,  "until  such  time  as  1  pay 
hninir  ^«'n  Vtipulitid  as  an  article  of  the '  you  the  purchase-money/*  it  is  no  lon^r 
paU-  }Hr-.)mis  oiu'  of  the  rijfhts  thereof,  and  douhtf  ul  that  he  means  to  pawn,  and  not  to 
is  tqiially  l»inclinp.  although  it  he  not  in  deposit  it. 
it  sell*  t»f  any  force  :— in  the  same  manner  as  Section. 

a  ]H)W"tr  of  ap-nc-y  im-luded  in  a  contract  of 

]uiwn.  whi<-h  is  binding?  because  of  the  con-  j      Where  two  {or  more)  articles  art  oppt^M 
tract  in  inir  so  ;  in  otlur  words,  if  the  pawner   in  pledge  to'ofte  debt,  they  cannot  he  reoetm/d 

'     '  '    ''    '  "^  '  gvparately, — If  a  person  pawn  two  shwi 

for  a  debt  of  one  thousand  dirms,  ind  tfter* 
wards  pay  the  proportion  of  one  of  tiiw 
slaves,  still  he  is  not  permitted  to  take  btek 
that  slave  until  such  time  as  he  renda  to 
the  pawnee  the  residue  of  the  debt  (Bf 
the  proportion  of  the  slaves  is  to  be  nnoff- 
stooa  the  narticular  sum  for  which  each  u 
pawned,  when  they  ore  both  opposed  to  tk 
amount  of  the  debt.)  The  argument  in  icp- 
port  of  this  determination  is,  that  as  a  pm 
IS  detained  in  behalf  of  the  whole  debt,  it ii 
therefore  detained  in  behalf  of  eveir  put 


<>f  a  thin (T  wen*  to  stipulate  that  the  pawnee 
hhall  undertake  thf  sale  of  it,  such  agency 
would  >H'  liindinp :  --whence  it  would  not 
afterwards  be  in  tho  power  of  the  pawner  to 
ntraet  it.  In  nply  to  this,  however,  it  is 
to  Ih'  ob-ierved.  that  tlie  a^rreement  of  pawn 
is  voluntarj'  on  the  part  of  the  pawner ;  and 
tluTf  is  no  oompulsi«)n  to  the  execution  of  a 
voluntary  detd.  The  silh^r,  however,  may, 
at  liis  discretion,  cither  relinouish  the  agree- 
ment ot  1^1  wn,  or  lie  may  invalidate  the  sale ; 
for  as  he  ha<l  earnestly  desired  the  detention 
of  the  pawn,  and  as  it  was  on  the  strength 


of  that  condition  only  that  he  had  agreed  to  of  it,  in  order  the  more  strongly  to  bind  tte 
the  sale,  he  is  not,  cimsequently,  in  default   pawner  to  the  payment  of  his  debt;  iatk 


of  it,  obliged  to  adhere  to  his  agreement, 
unless  the  buyer  should  in  the  mean  time 
either  have  paid  the  price,  or  pawned,  in 
place  of  the  thing  specified,  the  worth  of  it 
m  dirms  or  deenars,  in  which  case  the  sale 
becomes  eomplfte  and  binding,  since,  in  the 
first  instance,  the  seller  obtains  his  object, 
and  in  the  second  he  obtains  the  fulfilment 
of  a  condition  with  which  he  was  satisfied, 
the  pawn  of  the  value  beinff  the  same  as 
that  of  the  substance,  for  the  end  of  the 
aj?reement  is  to  obtain  payment,  and  that 
can  only  be  obtained  by  means  of  the  pro- 
durt  of  the  j>ledir<\  namely,  the  value. 

An  nrticle  tnuhrvd  ht/  a  purchaser  in 
sfcuritt/  for  thv  pricv  of  the  merchandize 
is  nmsidvrrd  an  a  plvd<je\  although  the  term 
pinru  hv  }wt  txprvsslt/  mvutiunvd  hy  him,'^ 
If  a  person  purchase  anything  for  a  par- 
ticular sum,  and  request  of  the  seller  "  to 
keep  his  n»be  until  such  time  as  he  pays 
him  the  inirehase-moncy,"  the  robe  is  con- 
sidered as  a  ]>ledn:e  ;  for  the  buyer,  in  saying 
that  tiie  seller  should  detain  the  robe  until 
he  rendtT  him  the  purchase-money,  spoke 
in  a  manner  which  implied  an  intention  of 
pawn,  although  he  did  not  expressly  men- 
tion tho  word  pawn :  and  in  everjr  agree- 
ment reganl  is  to  be  had  to  the  spirit,  not 
to  the  letter.  Ziffer  maintains  that,  in  this 
ease,  the  robe  is  not  pawned ;  in  which  opinion 
Aboo  Ytwsaf  likewise  concurs;  and  the  reason 
they  aUego  is,  that  the  expression  used  by 
tlio  buyer  does  not  only  imply  an  intention 
to  pawn,  but  may  likewise  si^rnify  a  deposit, 
which  construction,  as  being  the  most  favour- 
able, ought  to  be  adopted.— It  is  otherwise 
where  a  person  expresses  himself,  **keep 
tliis  n)bo  in  security  of  your  debt  (or  goods),  ' 
for  tlien,  in  mentioning  security,  it  becomes 
obvious  that  his  object  was  to  pawn  it.— In 
answer  to  this,  however,  it  is  to  be  observed, 
that  in  either  case  his  intention  was  to  pawn 
tho  rolie ;  for  although  the  expression,  "  keep 
this  robe,"  may  admit  of  the  interpretation 


same  manner  as  holds  with  respect  to  a 
article  sold,  where,  if  the  seller,  having  pd 
part  of  the  purchase-money,  be  dearooiif 
taking  in  lieu  thereof  a  proportionate  pot 
of  the  article,  it  is  not  allowed :  on  thee* 
trary,  he  must  wait  until  the  paymeatif 
the  whole  price  be  made,  when  he  maytib 
the  whole  of  the  goods  purchased. 

Xottcithstanding  each  article  bemosri^ 
a  particular  oart  of  the  debt, — THE  «■• 
rule  also  holds,  according  to  the  MabMt 
when  the  deoositor  prcviouslv  specifies  lk 
particular  value  of  each  of  the  competat 
parts  of  his  pledge  ;  as,  for  instance,  ^ 
a  person,  having  pledged  two  slaves  txo^ 
a  debt  of  one  thousand  dirms,  declaim  w 
value  of  each  to  be  tivo  hundred  dirmi.  fi 
is  related  in  the  Zeeadat,  on  the  cobocT; 
that  in  this  case  the  pawner  is  penuSic 
to  take  back  the  slave  upon  pajinptctt 
pawnee  the  sum  which  he  had  before  fpt 
tied  to  be  his  value.     The  arg-ument  ot  W 
Mabsoot  is  that,  in  the  case  in  qoHtiA 
there  is  only  one  agreement;  and  ihatx* 
separation  takes  place  in  it  on  accouatcf 
the  distinct  specification; — in  the  samewi' 
ner  as  in  sale ;  in  other  words,  if  a  potf 
sell  two  slaves  for  one  thousand  dirms,  oi 
particularly  mention  the  price  of  eacbtoV 
five  hundred  dirms,  still  there  are  not  t« 
distinct  bargains ;  and  so  likewise  in  t^ 
present   instance.     The   argument  of  tb 
Zeeadat  is  that  in  the    above   case  tbtfi 
subsists  two  agrccnients;    and   that  it  9 
unnecessary  to  consider  them  as  one:  fff> 
if  they  be  considered  as  two,  it  amofuri" 
merely  to  this,  that  it  would  follow  thattk 
one  is  a  condition  of  the  other,  a  conclostiS 
which  does  not  invalidate  the  agieemeit 
but  rather  the  condition  itself  is  inti^ 
(whence  it  is  that  if  the  pawnee  acqaies^ 
m  the  agreement  respecting  only  one  of  ^ 
two  slaves,  it  is  lawful),     it  is  othenraed 
the  case  of  sale ;  for  if  there  be  two  ooft* 
tracts  of  sale,  it  leads  to  this,  that  the  ati 
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iis  a  condition  of  the  other;  a  conclusion 
:•  which  would  invalidate  the  sale  altop^ether. 
r  An  article  pawned  to  two  persons  {in  secu^ 
vrUyofa  debt  jointly  owing  to  both)  is  pledged 
m  ioto  to  each, — If  a  person  pawn  any  spe- 
cdfio  article  into  the  hands  of  two  people,  in 
^'•eonrity  of  a  deht  which  he  jointly  owes  to 
•botli.  it  is  lawful ; — and  in  this  case  the 
«TtUue  is  held  to  be  oompletel]^  pledgred  into 
fbe  hands  of  each  of  the  creditors ;  because 
the  spirit  of  the  agreement  is,  that  the  article 
li  lield  entire  ana  in  one  pledge : — nor  does 
Et  lience  follow  that  the  pledge  is  undefined, 
because  of  the  separateness  of  rights;  for 
sseh  has  a  claim  to  the  whole, — the  object  of 
tiie  ai^reement  being  a  detention  in  security 
if  defit ;  and  as  that  is  a  thing  incapable  of 
leryeralty,  the  pawn  is  therefore  detained 
irliolly  in  security  of  the  debt  of  each.  It 
•  otherwise  where  a  person  bestows  any- 
iiliir  in  gift  to  two  people :  for  this  is  not 
K^rral,  according  to  Haneefa,  as  the  object 
idf  a  tflSt  is  an  endowment  with  right  of  pro- 
tmrtjf  and  two  men  cannot  lawiuUy  have 
iMh  the  complete  property  of  one  thing, 
ikioe  this  would  induce  the  consequence  of 
k  moiety  being  appropriated  to  each  inde- 
initely,  which  in  gifts  is  not  admissible. 

^ni  if  they  agree  to  hold  it  alternately^ 
mcA  is  tn  his  turn  trustee  on  behalf  of  the 
4Jkmr. — If,  in  this  case,  the  parties  agree  to 
^  Mahayat.  or  alternate  possession  of  the 
Aedge,  eacn  is,  durinsr  his  term  of  posses- 
imi*  a  trustee  on  behalf  of  the  other ;— and 
f  it  be  destroyed,  each  is  responsible  acoord- 
B0^  to  his  respective  share, — for  upon  this 
lAfypening  eacn  is  held  to  have  received  a 
liaoharge  of  his  claim,  a  discharge  being 
Apable  of  partition,  if,  also,  the  pawner 
i«y  off  the  debt  of  either,  the  article  in  that 
mBe  remains  whoUy  in  pledge  with  the  other, 
ince  it  was  before  completely  so  in  the  hands 
tf  each  without  any  separation.  Analogous 
o  this  is  the  detennon  of  things  which  have 
sold  to  two  or  more  jointly ;  for  one  of 


he  buyers,  after  paying  his  proportion  of 
he  pnoe,  is  not  entitled  to  take  from  the 
aeronant  his  share  of  the  goods  purchased : 
n  Hie  contrary,  the  merchant  may  detain 
lie  whole  until  such  time  as  he  shall  have 
ioeiTed  the  remaining  part  of  the  price 
eom  the  other  purchaser. 

Xp  two  people,  by  one  agreement,  pawn  a 
Btrtain  thing  into  the  hands  of  one  person 
X  eecurity  ot  a  debt  which  they  jointly  owe 

>  him,  it  is  lawful,  and  the  thing  so  pledged 
I  detained  in  security  of  the  wnole  of  the 
ebt.    The  pawnee  is,  moreover,  at  liberty 

>  detain  the  pledge  until  he  receive  a  com- 
lete  discharge ;  for  the  two  having  pawned 
He  article  together,  the  pawnee  is  therefore 
eld  to  have  received  a  complete  and  un- 
i'vided  seisin  of  it. 

Xf  '«^o  persons,  respectively,  claim  an 
Tiicie  from  a  third,  in  virtue  of  an  alleged 
iM9tn,  and  both  produce  evidence,  the  claim 
f  both  is  null, — If  two  persons  prefer  a 
laim  to  a  slave  in  ths  possession  of  a  third, 
eeh  separately  asserting  * '  that  the  possessor 


had  formerly  completely  pawned  the  slave 
into  his  hands,  and  had  afterwards  borrowed 
or  usurped  him,"  and  each  produce  an  evi- 
dence in  support  of  his  aeclaration.  the 
claims  and  evidences  are  null  and  inaamis- 
sible;  for  each  of  the  claimants  having 
maintained  and  supported  by  evidence  that 
the  possessor  had  pawned  the  slave  com- 
pletely into  his  huios  alone,  it  is  not,  there- 
fore, in  the  power  of  the  Eozee  to  decree  him 
to  either,  as  it  is  imx)ossible  that  the  same 
slave  should  be  pawned  wholly  into  the 
hands  of  one  person,  and  at  the  same  time 
wholly  into  the  hands  of  another : — neither 
could  he  decree  wholly  the  substance  of  the 
pawn  to  any  one  of  tnem ;  since  he  has  no 
reason  to  prefer  one  to  the  other ;  nor  could 
he  decree  each  of  them  an  half,  as  a  pawn  is 
indivisible.  As,  therefore,  it  is  impossible 
to  decide  according  to  the  evidences  oi  either, 
they  are  both  set  aside. 

Objection.  —  It  would  appear  that  the 
Kazee  ought  to  decree  the  slave  to  be  the 
pledge  of  l>oth,  since  they  have  both,  as  it 
were,  received  him  at  the  same  time,  the  period 
when  he  was  pledged  not  being  ascertained. 
Reply. — The  Kazee  has  no  power  to  pass 
a  decree  of  that  nature,  as  he  would  thereby 
depart  from  the  evidence  adduced  by  the 
parties,  each  having  expressly  declared,  that 
the  slave  was  wholly  pawned  into  his  hands 
towards  obtaining  a  satisfaction  for  the  whole 
of  his  particular  claim.  If,  on  tibe  other 
hand,  he  were  to  decree  an  half  to  each,  he 
would  act  in  opposition  to  the  evidence,  which 
a  Kazee  is  not  at  liberty  to  do. 

Xf  a  pawner  die,  leaving  an  article  in 
pledae  with  two  pawnees,  it  is  sold  for  the 
discharge  of  their  claims, — If  a  pawner  die, 
leaving  a  pledged  slave  (for  instance)  in  the 
hands  of  two  pawnees,  and  each  or  them 
produce  evidence  to  prove  that  the  slave  had 
oeen  pledged  wholly  to  him,  a  moiety  of  the 
slave  is  in  that  case  awarded  in  pledge  to 
each,  and  may  respectively  be  sold  by  them 
in  satisfaction  of  their  claims,  upon  a  ravour- 
able  construction;  and  such  is  the  opinion 
of  Haneefa  and  Mohammed. — Analogy  would 
sug&rest  that  the  pawn  is  in  this  instance  null 
(ana  such  is  the  .opinion  of  Aboo  Toosaf ) ; 
for  as  the  intendment  of  a  contract  of  pawn 
is  that  the  pledge  shall  be  detained  towards 
obtaining  payment  of  a  claim,  it  follows  that 
the  decree  of  the  Kazee,  awarding  a  moiety 
of  the  slave  to  each,  proves  the  pawn  to  have 
been  indefinitely  held  in  severalty,  which  is 
unlawful  now,  in  the  same  manner  as  in  the 
lifetime  of  the  pawner. — The  reason,  how- 
ever, for  a  more  favourable  construction  of 
the  law  in  this  particular  is,  that  the  object 
is  not  the  mere  contract  itselJP,  but  its  utility. 
Now  the  utility  of  the  a^rr^ment  in  the  life- 
time of  the  pawner  consists  in  a  detention  of 
the  pledge,  which  cannot  be  accomplished  in 
the  case  of  an  indefinite  severalty  of  claim ; 
but  the  utility  of  it  after  his  death  is.  that 
the  pawnee  may  sell  it  in  order  to  dironarge 
his  aebt,  which  a  severalty  of  claims  does 
not  prevent,  ^the  case  being  the  same  as 

41  • 


f  u 


PAWNS.  "V.i.IT 


\\\i»T'-  two  men  ronUnd  that  thc-y  arc  marric-d  /"•«, — If  the  pledffr-  he  drstrvy-^  in  th-:  :  -i- 
t..  th'  *.iii!'-  wi»iji:in.— '"F  wliift.  two  Ei»ttr«  s»«*i'>ii  •  •£  th»  trii«t«>>L,  thr  painir:  i*  r:-po:- 
r-'iiMi'l  that  lh«.y  art-  niairii.d  to  the  samt-  siMv :  f'..r  tbo  s- :*ia.  of  tne  traste  i*  "L 
mrin.  and  r\idi  lu*  h  :ir«-  pnxliic'd  tn  y-rove  it  samt-  a^  that  ot  th-:  pawnee  in  i-rard  t?l- 
i.y  ^'Th ;— f'-r  in  tliis  «a*^-  th«;  cvidrnco  ad-  worth  of  the  pk-dst;  and  rr^joisfijr 
du'"l  i^  di-ri  jrirtit'd  durinj:  the-  lift  time  of  attarhc*  only  on  acc^junt  of  wonb. 
t);'    Ti:an  ;    ^-ut  att«T  his  death  a  d«:Cr(c  is        l'nft'ii.<    the   tr^irt^e    A<7-<?  'r^Mrfu^'i.  . 

1-1  iiihi.ritaL'.f,  ub  that  is  capablo  of  divi&ion.   trary,  the  trustee  deliver  the  p«wn  riti-:r  •> 

the  pawnor  or  pa-wntv,  he  is  rer-p^MifiKT;  U 

:  this  rt  a&on.  that  htr  is  the  pawner"*  trwt- 

i  with  respect  to  the  substancr  of  the  jledft,  | 
I  and  the  pawnee's  trustee  with  rtfy-tct  xirs  ■ 
CHAPTKK  III.  !  worth:  and  each  of  the*:-  parties  siuiisu J 

oi  ii.ED'.i>  ilam:i.  in  thk  hamis  ok  a    ;5tran«r  towards  the  other:  andattu^tfti 

1  i:r -ST i: E.  •  renderc-d  re«ponnblc-  by  deb venng  thr  tr^ec 

^,  1  -.      J      jji     '^f  ^i^  tru«t  into  the 'hands  ot  a  *:m:^ 

Th»  parties  }nsi!/h,,  m/ntintiit J  fiitrust  the  r^^  trustee,  therefore,   beinz  in  tlii*  .« 

;>/•./.;,  ^,  fhr  cH.tu*h,  ,,f  tnnj  upntjfit  per$on.  ^sponsible,  cannot  retain  theTiIctlTisr 


.^lii.iK  i:*  .'i  ...|.ii*i-^ii  i..«t  !«*=»  1^  ^«^  x»^.-*,  pawn,  ne  r>ecomes  at  once  tne  claiiun: a 
K,:iii>t:  th.->fiMnol  the  trustee  IS  the  same  claimce,  and  the  parer  and  recriTri;  i: 
a^  that  ot  the  pawner  (whrnc-  it  is  that  the    ^^jj^.^  j^  implied  an  otvions  inconsistccff. 


It.  tuk.s  a  CMmw  n>atiMU  ironi  mm  lor  its ;  ^,^stce.  and  deliver  it  arain  to  hiB,<f ' 
l..>s-  :  and  Mich  Win  jr  the  ca**-.  no  account  is;  any  other  person,  in  place  of  the  cfliiff 


they  should  not  wis: 
hem  may  in  thits' 
Eazee,  who  msT  ab 


01  owaimnjr  paynieni  ui  lu.H  m-.n.,  ^^^'uner  ,n  him  in  virtue  of  hia  havinjr  compcxtftrf 
part  V.  thcnfore.  is  at  liberty  to  mvabdato  for  its  loss,  it  was  of  course  hif  own?wJ«^ 
tht- riRht  ot  the  otlitr.  that  he  lent ;  and  the  borrower  is  then^^ 

But  the  paiane  is  rvspomible  in  case  of  liable  for  its  loss  when  oecaaioned  by  hia** 

^ but  not  otherwise.    If,  also,  the  tru5t«|i« 

the  pledge  to  the  nawnee.  *'  in  order  ^  ^ 

*  Arab.  Adil,  an  upright  ])erson.  (See  note  may  preserve  it  nimaelf  as  a  aecontr  ^ 
in  p.  632.)  his  debt,"  and  it  be  afterwaida  desttif^ 
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he  is  entitled  to  take  the  valae  from  the 
pawnee,  whether  he  [the  pawnee]  were  the 
oooasion  of  its  loss  or  not ;  for  it  was  not 

given  to  him  in  the  nature  of  trust  or  loan, 
at  on  terms  whioh  implied  a  liability  to 
make  compensation. 
^  The  pawner  may  commission  the  pawnee^ 
•  or  any  other  person^  to  sell  the  pledge,  ana 
'-  diteharge  the  aebt ;  but  he  cannot  reverse  the 
e  eammission,  if  it  be  included  in  the  contract, 
:  ^If  the  pawner  constitute  the  pawnee,  or 
c  my  other  person  of  character,  an  agent  for 
s  tbe  sale  of  the  pledge,  towards  effecting  a 
y  dinftharge  of  his  debt  at  the  expiration  of 

1  the  stipulated  term,  such  agency  is  yidid ; 
'.  bManse  here  the  pawner  has  merely  created 
^  aa  affent  for  the  sale  of  his  own  property. 

'   if,  also,  such  agency  be  expressed  as  an 

"de  in  the  contract  of  pawn,  the  pawner 

not  afterwards  the  power  of  reversing 

p  because  where  the  agency  is  thus  stipu- 

feed,  it  is  one  of  the  rights  of  the  contract, 

e  and  ifl  therefore  binding,  in  consequence  of 
f-.the  oontract  being  so;— and  also,  because, 
•^•0  the  right  of  the  pawnee  is  connected 
Twith  it,  the  annulment  of  it  would  be  a 
fdestraotion  of  his  right; — the  case  here 
^  being  similar  to  that  of  an  agent  for  a 
^dflfendant,  who  has  been  so  created  at  the 
_jiiiitanoe  of  the  plaintiff;  for  such  agent 
-  oamiot  be  dismissed  from  his  employ  but  in 
^lliepresence  of  the  plaintiff. 
^;  Mules  with  respect  to  an  agent  appointed 
T.io  9eU  a  pledge, — If  the  pawner  constitute 
~  .'sDY  person  ms  agent  to  sell  the  pledge, 
^wi&out  restricting  him  to  ready  money  or 
«•  eredit,  so  as  to  leave  him  entirely  at  his  own 
^  option  in  those  points,  and  afterwards  pro- 
^  hibit  him  from  selling  it  on  credit,  such 
^prohibition  is  of  no  effect;  for  the  agency 
.  IfiM  was  before  mentioned)  being  at  first 
~,dbtolute,  is  not  afterwards  subject  to  the 
^ '  iMtriction  of  the  pawner.  In  the  same 
^:  nuumer,  Uie  agent  cannot  be  dismissed  bv  the 
^  Mwnee,  as  on  him  he  is  no  way  dependent, 
^  naving  been  created  agent  by  the  pawner. 
J,  If»  alM),  the  pawner  die,  the  agency  never- 
Z  tlieless  continues  in  force ;  for  as  the  con- 
^  tract  of  pawn  becomes  not  void  upon  the 
':^  daftth  of  the  pawner,  so  neither  does  the 
"^  affenqy,    tiiat    being    expressly    included 

2  werein.  Besides,  if  the  contract  were  by 
^.  this  event  rendered  void,  it  would  be  so 
^  only  with  respect  to  the  rights  of  the  heirs 
*  of  the  pawner,  to  which  the  rights  of  the 

"  pawnee  are  superior.  The  agent,  moreover, 
la  empowered  to  sell  the  pawn  without  the 
oonsent  of  the  heirs,  in  the  same  manner  as 
ha  would  have  done  in  the  lifetime  of  the 
pawner  without  his  consent.— So  likewise, 
U  the  pawnee  should  die  the  agency  does 
not  determine;  for  a  contract  of  pawn  is 
not  rendered  void,  either  by  the  death  of 
both  the  parties,  or  of  one ;  but  continues, 
aa  before,  with  all  its  rights  and  privileges ; 
anoh  as  possession,  dischiurge,  and  the  agency 
in  question.  The  power  of  agency,  however, 
ceases  on  the  death  of  the  agent;  and  his 
hf&r  or  executor  cannot  stand  in  his  place ; 


r« 


because  agency  is  not  an  inheritance,  the 
constituent  being  supposed  to  have  confided 
in  his  agent  alone,  and  not  in  any  other 
person.  It  is  recorded  from  Aboo  Yoosaf, 
that  the  agent*  s  executor  may  scdl  ih» 
pledge;  for  as  the  agency  is  binding,  the 
executor  has  a  power  of  selling  it  \ — ^in  the 
same  manner  as  where  a  Mozarib.  after 
having  exchanged  the  capital  stodc  for  any 
species  of  merchandize,  dies, — in  which  case 
his  executor  is  permitted  to  dispose  of  the 
merchandize,  the  compact  being  still  bind- 
ing. To  this,  however,  it  may  be  replied, 
that  agency  is  the  right  of  a  principal  over 
his  factor ;  and  the  heirs  of  an  agent  can 
inherit  only  his  own  riffhts.  It  is  otherwise 
with  respect  to  Mozanoat,  as  the  rights  of 
that  appertain  to  the  Mozarib,  or  manager. 

The  pawnee  cannot  sell  it  without  the 
pawners  consent, ^K  pawnee  has  not  a 
power  of  selling  the  pledge  without  tho 
consent  of  the  pawner,  as  the  property  of  it 
belongs  absolutely  to  him.  Neither  can  the 
pawner  sell  it  without  tiie  consent  of  the 
pawnee ;  for,  as  the  thing  pledged  is,  with 
respect  to  its  worth,  the  right  of  the  pawnee, 
it  follows  that  the  pawner,  if  he  were  to  sell 
it  without  the  concurrence  of  the  pawnee, 
would  not  have  it  in  his  power  to  surrender 
it  to  the  purchaser. 

The  agent,  at  the  expiration  of  the  term  of 
credit,  may  be  compelled  to  sell  the  pledge, 
— If,  at  the  expiration  of  the  stipulated  term 
of  credit,  the  agent  refuse  to  sell  the  ple^e 
deposited  for  that  purpose  with  him,  and  tne 
pawner  have  absconaed,  the  Kazee  must 
compel  him  to  execute  the  sale,  by  im- 
prisonment, or  other  compulsatory  means, 
the  agency  being  binding  for  two  reasons ; — 
FiEST,  because,  when  expressly  included  in 
the  contract  of  pawn,  it  becomes  one  of  the 
rights  thereof;  and,  oecondlt,  because  the 
right  of  the  pawnee  is  connected  with  it ;  and 
the  dismission  of  the  a^^nt  annihilates  that 
right.  The  same  rules,  in  short,  hold  in  this 
instance,  as  in  the  case  of  an  agent  for  the 
adjustment  of  a  cause  of  dispute  created  by 
the  defendant  at  the  instance  of  the  plain- 
tiff;  for  if  the  defendant  abscond,  and  the 
agent  refuse  to  settle  the  cause,  he  is  com- 
pellable thereunto  by  the  Eazee,  for  the 
second  reason  above-mentioned,  that  the 
right  of  the  plaintiff  would  else  be  de- 
stroyed. (It  is  otherwise  with  respect  tf>  a 
mere  agent  for  sale;  for  if  he  refuse  to 
execute  the  sale,  he  cannot  be  compelled 
thereto ;  as  his  constituent  may  still  sell  the 
article,  whence  his  right  is  not  destroyed.) 
What  is  here  advanced  proceeds  on  tilie 
supposition  of  the  agency  bein^  included 
in  uie  contract  of  pawn ;  for  if  it  have  not 
been  stipulated  until  after  the  execution  of 
the  contract,  there  is  in  that  case  a  difference 
of  opinion;  some  asserting  that  the  agent 
cannot  be  compelled  to  execute  the  sale, 
whibt  others  maintain  that  he  may  be 
compelled.  Of  these  the  compiler  of  the 
Hedaya  remarks  that  the  last  is  the  b<;tter 
opinion.    Aboo  Yoosaf  has  said  that  the 
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..  y  'o   •  'pr.il'.y  >»in<iiii?   in  both    cases  his    own.  —  If.    on   ti*   cortnrj",  'n  'ss-. 

.*":-.   wi.'i'.    i:i' l'i'l"'l    ill   th'-  C'-ntract,  the  iiomp^asit:  n  ir'jzi,  th-i -ixiitcr.  ir /.:-. 

,■'  .  V,:..  u  111. I  i-  ji  .Ritri'.ir  tht-rcl'j-.    And  truat-.-v,  zn^y.  i:  L-e  ■:b.->>5ir.  hav-  zz'^y^nr.  :j 

'  .  .1  ^.-.'i.-i  .iii-l  M.ili^«»i>T  tt-ii'i  ;.'rKaily  tLv  paniicr  :  th^:  is  to  sAy.  hr  t-^j  ui-. 

::  .     :-,•.    :!.i-  "ij-ii.ii.n  ;  t«»r  in  triMtiu-j  from  hini  thr  vjduc  *-i"  ti.tf' plrrirT .  : :,  li 

■  >  »:■..■-  ■•:  :i.''!i' y  tln-y  h.ive  .-upp-.i^*"!  b«  ir*?  Lis   ag-vnt,    j.L.d  thr  EJiLjjptr  ;:"  Li? 

.  -..••.  .;'..  I  !• -r  •ii-'riuiiii  il'.d  Wtw-tn  atfiira,  he    is   oicsc^jat-ntlf  cr.1::*^  ::  -i 

•  .:.- ■  .  :■  i  ::.  tl.'   loiiirnt  ot  pawn  and  indtuinideation   for  whatcvtr  iw  iir  niy 

•  »-•:■    i  ■•:■  :.  !■  •■•  ri-r  t}j»  ivl'>.  haw  unavoidably  su.«taiccd  is  :h^  =1?.:- 
^  '          .■■;    /"    » ■/«/  ft'/  I  •'Hintiyt'-iti  fr'if/i  tion  of  Lis*  commission.     And  iz  •Lis  tiv. 

•  ■ .  ■',.  j.  n,  h  i^t  .nfh» ff  /*  suh*^titn*td  also,  the  !^le  of  the  plcds'c  ii  TiLi  isvij 


t    - .  ■ .  :-.  .1-  :'.  w.  r. .  in  i-.iwii' ,  althouL'h  the   his  debt. — Or,  if  the  trustw  ch>jSr:,  irna: 
...    .'  !..  .V  :.  :  V.  t  ii.iv.-  r :vcil  it,  a««  t^inj?   have  recjiirst:  to  the  pawnrt: :  :iiit  ia:o  vij, 


'i>  .:>••  i  r.TLv  1..*- tiil>  uj-^n  thepawnw;  afterwards  made  jroOd  the  "iw*?  x>  :ic  ^r,- 
.  .♦  ::.-  ••  i/r-.'t  '•:  ]-.wn  >till  euntinue;*  prietur.  For  when  he  g'ave  it  tott*:  piwiA 
:■.  !  r  •  ^\:^•.  !■-:■■*.  tith-  i  >  an.  lia>o- money,  lie  supposed  it  to  have  be*n  the  pr-;*::? - 
-;  •.:.i*  -!  iT.'i-  in  thv  i-hof  wl  the  thini?  the  pawner  ;  but  he  may  not,  pcrbais,  »:i 
-  .  .:  .::■.•  :v,  t:...  ^l-ii-.?.  In  tho  same  man-  it  proves  his  own  prop^rry.  be  inciiL^T: 
:.  r.  ^v..  !•  -ti'iwii.il  slavf  i»  !»l-iin.  and  the  contirm  the  transfer,  and  he  is  tLcit/o-'f 
1..  r  .r-.ra-  :i!:*.>  t-'F  hi-;  valur,  the  contract  allowed  to  resume  it.  As,  howeTcr,  li: 
>•:  1  :.t::.-:  •  in  1-  rov.  as  the  owner  of  the  ,  resumption  of  the  purthase-monty  tr.'nifr 
i'.-v-  >  ..l::'!  ■!  t-j  :•:■  v.duc  in  virtue  of  his  ■  pawnee  deprives  him  of  a  dischariTf  dp 
y  r  7  T'.y.  :.  twitliit-iniicir  such  value  be  ;  claim,  which  the  sei sin  of  it  was  int<aira: 
ja: :  i'^  ..vu.  rrvnt  :or  M-y-l.  The  same  rule  .  eflect,  he  therefore  remains  at  libcrtT  " 
:i'.' ■  h  lis  wh.  r-  a  slave,  having  killed  ;  demand  payment  from  the  pawner  in  tii- 
;i:.  -i.-r  ]'  iwr.v  I  .-^Lwo,  is  <  oinmuted  for  the  ',  instance.  In  the  lattt^r  of  the  above  aK=- 
• :     .-    ki'.l":.— th'-  murderer  bein?  in  that  ^  stances,  on  the  contrary  {where  the  pL-fr. 

;■-:::•.•■  I  i-r  thn  raurd»  red.'  ;  remains  whole  and  complete  after  th*  si: 

'.   ••   .•..,}.  ■/■.'/,.;  *«.'»/  thf  pUdije  nn<i  it  is  incumbent  on  the  owner  ot  the  jis-i? 

-  ••" .     .••.-... .  h.  \j-jfS:i/  tu  tint/  $uh$f  \  to  resume  it  from  the  purchaser,  a*  h^I-'* 

•  •.  /'   ,  ."iv  I't'tnfit.r.^-  him*K[f  from   *e5*es  the  substance  of  his  pro pi-rry:  all - 

-.  -..—If    a  triisV'.,   havias  'been ;  purchaser  is  entitled  to  a  restituii-ja  -:* 

•■•l  .ij-'-.r.!  !■  r  thv  r.iU- yf  the  pled^, :  purchase-money  from  the  truste-e.  bco.jc 
-'.."  .■  i  -11  ::.;i:;i  -Mivir  tho  price  to  the  of  his  being  the  seller;  after  whici - 
V  -v:.  .  \\  way  .'f  jaym»;ut,  and  another  trustee  may,  at  his  option,  receive  an  iiir- 
.i!:- :  A  .ir.l-  \  :..\'t.-  .i  j.roV-^rty  in  the  pledge, .  niliealion  either  from  the  pawner  or  pa^^- 
a:,  i  h'-  .i'.'rJiiij'lypay  that  other  a  eompi-n-  —from  the  former,  bee^ause  he  Oiv.A5io::i 
>./:  ::  :  r  i:-  v.il\;- .  it  th-.n  reiiiain*  in  his  him  to  enter  into  the  agreement,  f rum  wbi 
i.j*:  :..  •::•.»!•  :■»  t  .ke  ihv  valui  from  thi-  he  is  consequently  bound  to  release  hin- 
p  Aii-r.   - :    \h':  .iiiiMimt  of   tht-  purchase-   and    from   the    latter,    be-cause,   when  ti- 


■ 

I 

I 

.i 


i  ...:.:-:— I.  \\\.'\     tin-  plidL-c  i-i  distroytd   he  take  the  value  from   the    j>awntf,  IK  , 
M'v  tl.v   '-.il-  :   :ir..l   II.  wht-re  it  remains  pawme's  seisin  of   the    price    is  rtndirr;  1 
w'.  ■!■  .i::  I  >;  ■::.;■%  !-.. — In  the  f-Tmer  i-f  the>e,    valid  :— whereas,  if  he  resume  the  punhi*-  I 
th.   "wii-r  !»:  th.   ]l'<luv  is  aT  lib.  rty  either  munev  from  the  pawnee,   his  sei»in  bcia; 
to  t  \\:  \  t;  'i'..p  n>atiMii  rortlu  value  rrom  the  thereby  destroyed,  his  former  right  inimtij. 
p.iuLir.  wh'  is  an  u<;urper  of  hi<  rie-ht,  or  the    claim    against    the   pawnee)   eiisrs  -? 
fr-'iii   1 1.-,    trustee,  who  has  invadtd  it.  in   before.^ 

h.i%  iiiL-  >/.d  h:>  pr-'pt  rty  und  delivi  nd  it  tn  But  if  he  was  commissioned  by  the  paV'^-' 
aii.itlur.  S!;  villi  lie.  tht  ri.!'Ti,  take  it  from  **t'ter  the  contract,  he  must  rtcftr  to  him  iiA';: 
til.  I'awr..  r.  th«'  sal- of  the  trustto  btconi •^  /'/*  imiemnificatiim, — All  that  is  h:n:-  ^^^ 
valid.  :i<  di»«  •*  also  the  p.iwne<"*s  m  isin  of  thv  vanced  proceeds  on_  the  suppositiun  \>i  \h 
prill.-  in  >.iii>faiti«'n  fiT  his  debt :  ))eoauso,  as  aireney  having  been  included  as  an  artieltiii 
the  pawner,  by  making  eomiK  n««atiun,  K:-  the  contract  of  pawn ;  for  if  the  pawx-r 
comes  pn>priitur  of  tlie  pled^re  and  ttfaees  app^ant  the  trustee  his  agent  for  th»'  aali  •! 
the  usurpation,  it  then  appears  that  he  had  the  ]dcdge  after  the  contract,  he  [the  3ir.i<'. 
fnthorized  the  trustee  tu  Sell  that  which  wa>   is   iu   this  cu:?c    to   indemnify  himacli  t' 
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any  lou  he  dult  BUBt&iii,  in  conwqiienoe  of 
■elling  the  pledge,  from  tlie  pawner,  not 
from  the  pawnee,  notwithstondiiiK  be  ma; 
luve  made  over  to  the  pawnee  the  prioe  he 
lud  reeeired  for  the  pledge,  linoe  with  this 
uencj  Uie  pawnee  hat  no  conoem,  inaomuoh 
nat  the  pawner  mar  leuind  ue  ogenoy 
irithont  consulting  him. 

A  ifranger  provina  his  right  in  a  pUdffed 
«|sM,  icAo  had  dita  with  the  paumee,  may 
mtk  hit  eomaenttUion  fiom  eSher  party.— 
Jm  «  pledged  slave  die  in  the  powession  of 
the  pawnee,  and  it  be  afterwards  discovered 
tbnt  he  was  the  property  of  anotlier,  not  of 
tiM  pawner,  it  remains  with  the  proprietor 
id  a  compensation  from  either  the 

_r  pawnee;  for-both  are  violators  of 

_J  right, — the  one  in  having  delivered  the 
'^•df^  to  another,  and  the  other  in  having 
xaoeived  it.    If,  therefore,  he  take  a 
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owner  takes  the  oompenaation  from  the 
pawner) ;  for  in  this  case  the  pawner  be- 
comes proprietor  from  the  time  of  ths  slave 
being  in  hi«  posseuion  (which  was  prior  to 
the  contract  of  pawn),  whence  it  may  be 
said  that  he  merelv  pawned  what  was  his 
own;— and  upon  the  slave  dying  in  tho 
pawnee's  huioa,  he  standa  acquitted  of  hit 
debt,  which  the  pawnee,  therefore,  cannot 
afterwards  claim  from  him. 


CHAPTER  IT. 


J*^^d'a"cclmi;^«on~*fr^  litiierule  °^  '^^  ""'^  """^  '^^^'  "^  ° 

mwi^r  A'^^BTto^thlTvioUtorsof  o"ebcm  committed  di.  oe  upok  theh. 

ui  right, — the  one  in  bavin^_  delivered  the  A    pledge    cannot    be    told    without   the 

■  pawnee't  coneent. — Ip  the  pawner  sell  the 

'  pledgie  witbont  the  consent  of  the  pawnee, 

,  the  sale  remains  sospended  upon  his  will, 

.. o ,--  ■  because  of  his  right  being  involved  in  the 

_              ^  held  to  have  reoeived  payment  of  pledge,  notwithstanding  snob  sale  be  an  aot 

his  debt ;  for  as  the  pawner  has  obtained  a  of  tne  pawner  with  respect  to  what  is  his 


property  in  the  slave  by  indemnifying  his   own  property 


o  the  SI 


a  manner  as  where 


die  payment  of  bis  debt  is  therefore  ,  a  person  bequeaths  the  whole  of  his  estate, 


odboted  by  the  slave  dying  in  the  pawnee' 
kinds.  Ii,  OQ  the  oonUarv,  he  take  a  oom- 
pHiMtion  from  the  pawnee,  ne  [the  pawnee]  is 
not  only  entitled  to  an  indemniflcatMj  satis- 
ftt^aon  fiom  the  pawner,  but*  his  claim  npon 
liim  gtill  exists  as  before :— he  is  entitled  to 
■n  indemnification  from  the  pawner,  because 
of  hi*  having  deceived  him  ;  and  bis  claim 
flf  debt  ezis^  as  formerly,  because  the  dis- 
dmi^e  effected  by  the  pledge  having  died  in 
taa  poweuion  ceases  to  be  of  force  upon  bis 
making  good  the  value,  whence  his  right 

OwEcnoF  [by  the  Kazeo  Aboo  Khazim). 


hich  case  the  legacy  ia 
effect,  with  respect  to  the  excess,  above 
one-third,  npon  the  consent  of  bis  heirs, 
because  of  their  right  being  connected  there- 
with. If,  therefore,  the  pawnee  assent  to 
the  sale,  it  is  valid ;  for  it  waa  before  siib> 
pended  only  on  account  of  his  right,  which 
ne  here  consents  to  forego  -, — and  it  ia  also 
valid  if  the  pawner  discharge  his  debt ;  for 
the  sate  is  an  act  of  the  proprietor  upon  hit 

Eroperty,  being  suspended  in  its  effect  only 
ecanse  of  an  obstacle,*  which  obstacle  u 
here  removed. +— In  the  former  ease,  upon 
the  pawnee  having  given  his  consent,  and 


suspended  ii 


inid  appear   tbat   in   this  case   the  the  sale  having  been  thereby  rendered  valid, 

pawnee's  claim  does  not  exist  as  before,  bnt  the  right  of  the  pawnee  is  transferred  &om 

that  the  death  of   the  slave  in  his  bands  the  pledge  ■■'-'■• 

establishes  a  satisfaction  for  it ;    because,  namely.  th< 

upon  the  pawner  compensatinff  for  the  slave's  considered,  uini 

■▼Sine  (by  the  pawnee  recoveringsuch  value  original  pledge, 

from  him  as  ahove),  he  becomes,  in  virtue  of  the  right  of  the  pawnee 


^lat  which  was  his  own,  and  that  the „ 

the  same  as  if  the  proprietor  had  taken  the 
compensation  from  the  pawner,  which  wonld 
exempt  him  from  all  further  obligation  to 
tiie  pawnee. 
Eeplt. — As  the  pawnee  first  pays 


becomes  a  substitute  for  the 
This  is  approved ;  becans 
•".  connected  with 
„«{  and  the  retur 
._  effect  the  same  as  the  condderation , 
this  being  analogous  to  where  an  indebted 
slave  is  sold  by  the  consent  of  bis  creditors  ; 
in  which  case  their  right  is  transferred  from 
the  elave  to  the  value  received  for  him,  aa 
they  are  supposed,  in  assenting  to  tiie  sale, 
'    have  agreed  to  the  transfer  of  theb  right 


Keplt.— As  the  pawnee  first  pays  tne  to  have  agreed  to  the  transfer  of  their  right 
compensation,  he  first  becomes  proprietor  of  ftom  the  slave  to  the  value,  bnt  not  to  the 
tie  slave  from  the  time  of  possession ;  and  u,tal  abolition  of  it.  If  the  pawnee  refuse 
when,  afterwords,  he  retakes  that  sum  from  i  ■^  assent,  and  annul  the  contract  of  sale,  it 
the  pawner,  his  property  in  the  slave  is  ig  qqU  gf  course  (according  to  cue  tradition}, 
uinalled,  and  the  pawner  oeoomes  proprietor  frijeQcc,  if  the  pawner  redeem  the  pledsc, 
of  him.   ^e  pawner's  property  in  the  slave,  I  gtill  the  purchaser  is  not  at  liberty  to  take 

therefore,  takes  ^lace,  i°_^'^™;^**'^"  | . 

pawnee's  right  connected 

ntn  tne  pieuge.  ,     .      j  .  ■  . 

and  this  debt  to  the' pawnee  remains  against  t  By  the  discharge  of  the  debt,  which 
him  as  before,  —  whence  the  pawnee  is  of  _couriC  disenKajres  the  pledge  from  any 
entitled  to  take  it  from  him.  It  is  other-  claun  _  the  pawnee  might  otherwise  have 
wise  in  the  former  altematiTe  (where  the  npon  it. 


tbereiore,  tones  place,  in  mis  mswaw,  pwi- 1 

tenor  to  the  contract  of  pawn  (the  pawnee  I     ,  „       ,      .. 
having,   as  it  were,   sold  the   slave  to  the  |      •Homely,  the 


PAW>-i. 


» ;i  i» 


1* 

1  - 


•  * 


-  ^4  •  .-  r.7:.'    :  '.r.-   ■.awr.--  :.4  't^TiiTa- 

....    i  t  .:..   ;r.r-r"7.   h     •.iiTrTi  T'? 

,   •.-.     ?iV.      i-   v.-   ;r  :r.-rt..-r     t   tLe 

.-.  :.        ..."    y-.-v-.-    .:  1.1.'.;:::^  :.j. 

-  •    ■    •  ■  .  '•"Y   "         *      >A^.-  V.-- 

'  ^  V  •  »  •  '.      ■  y       •'      _ 

,  .  .BA    «■«■.        .  *        ••■■**       'A.  ■■  k        ** 

,  .  »  .  _  •.        ...  ..•       m     -m       .      f*'!        ••-,. 

*  ..••'*     &•■..•«  a..      >L       '.  u 

■    -        --..*.-      •  -  .     •■  \«-^      ■•  -  i     pa:.«-y^.    •• 

..   rr_- .   .  .  -■      /L.ri>.  .  ur   '.i 

■  ■      ■    •         « 
.*    r  •:-   -•.•:.   •Ta-:  K  iz-^   il -se :  this 

;.  :.. - :_ i*"!  r.  ■  1  --r-  ••  : ,r-  ".h*.- pur/aiser 

:■    ■.■.•!   ;---.--.■.:.    ■:   :.:m,   m    wLi-'.h 

*:      ;  .:.;. .-  :r  :..iy  ■.-.•'i.rrr  wiit  u-:il  th^ 

:*..•:..     :  L-   :- iV  ;  r- r-.-r  a  c.>2ipUint 

a*»  .-     ,  .:.     :  .■ :    a-  th-    s'.llvr  is  in- 

:   :•  ..■•■.r.i.- ::.-  .••."ji-?,  to  ootain  an 

-     .    ^  ra'  . . 

•  "'•  .-  -..'■■-  "  I?  m'-rs  tft'in  onre, 
•  ,'.••/.•'.'..- . — 1}  thv  piwn*.T  I*.-!!  • 
:i  :..:*'  ••-.:.  -*,  t:.-.  •■^ns-rnt  of  the 
y.-^:.  ■.  ::.  a  .ji::..  '•;*'. rv  tLv  pawnee  has 
«>.-■:..  1  1  :. .  -  . '  ~  s.t ,  fe-;  11  i*.  To  another  person, 
i:.  •.:.  .*  i-  wh::L-.v.r -^i  th'ise  TWO  Contracts 
::.  -  yL-  rr.iV  ■■  l-V'^i  i=  valid  ;  fjr  as  the 
r.r-"  -il.  1-  l-^-.ra  l'.:.:  ■■:.  the  consent  of  the 
:  -■  :.  ■  a  ::  ir.:.  -t  7  r'.v-  Lt  the  second  from 
:.--"-.  l:k'.w;-v.  I:.  T;.'.r».-lyr-.,  the  pawnt-e 
(.':.  - .  :.-.  -iv  ri*.::y  ::.■>  -cond  salt.  If, 
■  -  ■':.  r.::a:y,  :L/  ;  :iwnvr.  after  having 
:.:-•  -  1 '. :":..  7  i'^T.  .1-  a'*'0\ea  :»hoiild  kt,  jrive, 
' :  :  ."TL  :: :  ,.:.  ■:}.•  r  ;■■  r^.-a.  urid  th*- pawnee 
-■;.  V  ':.:•  .  :.^-r.'.  Tj  -•-■:.  l;a>-.,  u'itt,  or  pawn, 
:..-  >alr  wi.iiih  I  rt.vi;.  I  tiTher  of  tht-se 
il-.-.  >  i'.\.il:i.  Iri'.  ditft.Ti.noe  bt-tweon 
tl-  '■.  :w..  ^. ..-..-  i-.  TL.i:  in  the  rirst  (where 
via-  >.i'.  :-  Liaid'.  alt'.r  another;  the  pawnee 
n"a.'.y  1  rivr  au  advaii'.aj''  from  contirmLng 
ti::.-  r  ■  :  :h-.  in  .a-?  hi?  rij-ht  lies  in  the  price), 
:i:. ;  w:.:.];- vcr,  tLvrvl-.Tv,  he  approves  is 
v.il;.l.  Iz.  iht  oa->f  *A  a  Ita^e  or  gift,  on  the 
i.i.'raiy.  no  iuhuntuL'-L  can  accrue  to  the 
]».iw:.n .  as  his  ri;.'ht  lies  in  the  return  for 
t!.i  .irtidv,  not  in  tli-  usufruct.  If,  therc- 
l\'rv.  the  pawnee  aj-i-r-ivr  of  either  of  these, 
h-  V-y  ek«n>eouence  impliedly  assents  to  the 
abolitinu  of  his  own  ri^ht ;  and  the  previous 
salo  ^whiih  was  susj-endod  on  his  consent 
only  hteau.NO  I'f  his  right'  becomes  valid  of 

Ot»UIS«-. 

_  i  pijwni  t1  i"^firt  futtf/ ht  imancipatcdhy  the 
juncfitr. — It  i>  permitted  to  a  pawner  to 
t  in;iuoip.itr  the  slave  whom  he  has  deposited 
in  pawn :  ft>r  as  he  is  sane  and  adult,  he 


Thv  .sale  hero  mentioned  docs  not  signify 
11 II  absolute,  but  a  conditional  sale,  depend- 
ing, for  its  ratification,  upon  the  paAvnee's 
coucurrcuco,  ns  before  mentioned. 


•  *«  ,  r  .  m     ^ 

r^rL«i=r*^i"T.iii  zy  •Lri-  rawn^rr  wlrii.liij >_• 

•.-"**-      -•      -"^-c^— .*    —  — .  .T-.TxTTl  -.   — jT.r.-  V 

wi=r;-  th--  p'ir.'u.srr  ■;■:  x  =1itt  r^-jijiis:*: 

.— ^  -^^Trr  ■?  n.j2.-  ■■_:  ■i^Z'Izizi'sZl  :i '^i  in-j. 
tp  *at:sfa.:-n;-3.  f^r  th-,-  pric-r   i:^  '±^^:bvK:■ 

Object:  >y — If  a  p^r.5on  be;:i^a-ji  a  utt 

to  inothrirr  rip,J3.  hls  drith^-ri.  12-1  lilT5  Z. 
■J'Ltir  "rffrCta  -XCtpt  ttit  aij.Ve.  izl  'Jl-:  Lii 

of  thr  testator  arter^iriii  c3lii::?i:-:  'is 
sUv-r,  s-ach  niaiiTinii5ii5niazo:TaI:i,Wjr 
o:  tii-i  ri*h:  of  the-  legates  :  aai  hnn ':. 
Wv'dli  I'^liow  tha.t  a  pawned  siivi  i-iii.-:  ''>. 
eman'jipatel,  because  of  tht:  ri^ii:  .f  -i 
pawnee. 

REi'LT.--The    man  amission  of  the  sIit; 

.  by  th»:  heirs  of  the  testator  is  not   ii  ttt 

opinion    of    Hazietfa}   void,    but  is  nHKlr 

auspended  until  sueh  time  as  he  'the  ?lift 

frhiU  have  performed  emancipatory  bb-^s: 

i     The  sale,  moreover,  or  gift  of  a  piv::  1= 

i  null,  lor  this  reason,   that   the  pavLcr  i 

;  unable  tj  surrender  it  to  the  purchijrr  - 

.  d'jnee, — an  obJ[ection  which  duts  n-jt  obTih 

I  in  the  case  ol  manumission,  since  in  :bj' 

i  instance  a  delivery  is  not  reouired.    F:^ 

!  manuinission  is  therefore  valid,  and  tiirj 

j  immediate  effect, — whence   the  con:ri'::  :" 

J  pawn  is  null,  as  the  subject  of  it  no  bar-' 

.  remains. 

I       Hli-i,  if  he  be  rtch,  must   suh^tit'i*'   ■ 

vah*^  inpmntf'jr  t?tc  ^hivc, — (I'oxsEQrEyr.T 

if  the  pawner  be  rich,  and  the  debt  ta  r. 

pawnee  be  then  due,  he  [the  pawnee]  nu; 

reauire  pavment  of  it  immediatelv;— r,: 

it  be  not  due  until  after  the  expiratioa  ct  i 

I  term,  he  may  take  from  the  pawner  the  vil:^ 

:  of  the  slave,  and  return  it  as  a  sub*tir::: 

I  until  his  debt  become  payable,  when  hf  dit 

;  take  it  in  satisfaction  of  his  right,  rt*ton^ 

any  surplus  which  may  remain  from  i*.  ^ 

the  paii-ner. 

But  if  he  be  poor,  the  slave  must  wrf":-' 
tmaucipatory  fabvur  to  the   atnoiuii  ■?  >. 
vahufor  the  discharge  of  the  pawneCfcU^r. 
—This  is  supposing  the  pawner  to  be  rid. 
tor.  if  he  be  poor,  the  slave  in  question  mt: 
perform  emancipatory  labour  to  an  amoti: 
adequate  to  his  value ;  and  with  this  (^-hicL 
if  It  be  of  a  different  species  from  the  debt. 
must  first  be  converted  into  the  same)  rb'; 
debt  of  the  pawnee  is  to  be  discharged ;  lo: 
a  discharge   from  the   pawner   Iwing  hL-rt 
impossible,  it  is  consequently   made  fri^a 
him    who    enjoys    the    advantage    of  tw 
manumission,  namely,  the  slave.     The  s*l:n 
however,  when  his  emancipator  afterwani? 
becomes  rich,  is  entitled  to  take  from  Lia 
the  sum  he  earned ;  because  he  has,  in  i?.- 1. 
paid  his  debt,  n^t  voluntarily  or  gratuil;)U'J}. 


Book  XLVm.-CEiP.  IV.]  PAWNS. 

oonformity  irith  the  ordioanoe  of  the  |  Walid 
denied  Ail  being 


IU.W  in  this  particiiliL- . 
Although  he  thould  ht 

impawn   previous  to   ii 

If  a  peraoa  make   a.  deolaratioii  of  liaviog  .  tiu  u 
Mwned  his  slave,  bf  aayicK  to  him,  "  I  haTe    may 

:  aepoait«d  you  in  pledge  with  Buoh  a  persoD,"  Wiil 
and  the  alaTe  deny  it,  and  the  master  after-  ui'  tl 
'WHrds  emancipate  him,  at  a  time  vhea  he  is  Hu' 
pool,  it  is  inoumbeut  upon  the  slave  to  per-  |  iviiL- 
ibnn  emaneipalory  labour,  according  to  our  jut.? 
dooton.  Zis'eT  ia  of  a  contrary  opinion  ;  for  ul  h 
lie  holds  this  case  to  be  analogous  to  where  oblif 
amaater  first  liberates  his  slave,  and  then  i>t<Iv 
deolares  his  having  pawned  him ; — iu  which 
cue,  it  the  master  be  poor,  and  the  slave 

.  4oar  it  (as  above),  emonoipatory  laboot  is 
not  incumbent  on  the  slave ;  and  so  here, 
likewise.  Our  doctors,  on  the  other  hand, 
■rgne  that,  in  the  case  in  question,  the  mos- 
tez  declares  the  pawn  at  a  time  when  he  is 
undoubtedly  competent  to  it,  as  he  still  pos- 
■MBsa  a  property  in  the  slave,  not  havinj; 
j«t  emancipated  hira ;  and  consequeDtly  his 
dMlaratioa  is  valid.- — ^It  is  otherwise  where 
the  declaration  of  pawn  is  made  subsequently 


'Whence,  if  the  pawner  be  rich,  he 

responsible  for  the  valuB,  after  the  man- 

r   liefore  shown   in  the    case  of  pawned 

ivi;s  emancipated; — bat  if,  on  theooutrary, 

be  in  indigent  oiroumstances,  the  pawnee 

IV  require  from   the   Modabbir   or    Am- 

il  emancipatory  labour  to  the  amonut 

i'   debt,  as  the  froit  of  their  labour  is 

ir3perty  of  their  master.    It  is  other- 

iTi  the  case  of  a  pledged  slave  emanoi- 

iudi^nt  pawner;  for  the  fruits 


to  the  emancipation,  as  the  master' 

of  pawning   is   then   terminated ; — whence 

there  is  no  analogy  between  the  cases, 

Apamner  may  create  hii  pawned  tlai:e  a 
Jlodabbir  or  Am-JValid.  —  Ir  a  pawner 
create  the  slave  whom  he  has  pawned  a  Mo- 
^bbir,  it  is  valid,  according  to  all  authori- 
tiea ; — according  to  our  doctors,  because,  as 
the  oomplete  cmaacipatiDii  would  be  lawful, 
it  follows  that  this  qualified  emancipation  ia 
lawful,  i  fortiori ;  and  according  to  Shafei, 
because  the  granting  Todbeer  to  a  slave 
does  not  (as  he  holds)  prevent  the  sale  of 


labour  being  his  own  property,  he  is 
I  to  labour  to  the  amount  of  his  value 
only,  i>r  that  of  the  debt  of  the  pawner,  in 
OLis!.^  uf  its  being  less  than  his  value. 

T/ii'  patcner,  on  becoming  rich,  it  respon- 
■iihlr  fiir_  the  emancipatory  labour  in  the 
fi-i-iiii'i-  irtatance,  but  not  in  the  latter. — It  is 
ni>t  ru.i-mittod  either  to  a  Modabbir  or  Am- 
Wadil  to  resume  from  their  master  when  he 
bi'ciiiat>s  rich  what  they  paid  on  his  account 
wliEQ  poor,  because  they  in  fact  paid  this 
from  Ilia  property ;+  but  when  a  poor  pawner 
emELneipates  the  slave  whom  he  had  pledged, 
lit'  [thu  slave]  is  entitled  to  take  whatever 
\f  iii.iy  have  paid  on  account  of  his  enumci- 
;  because  he  has  paid  it  from  his  own 


prop, 


I'ty.J— and  this  from  necessity,  it 
ly  with  the  precepts  of  the  Li' 


In  a  similar  i 


the 


,,. a  pawner  to  constitute  his  pawned 

female  slave  an  Am-WaliJ  ;  for  aa  a  father 
has  this  priyilege  with  respect  to  the  female 
slave  of  his  child,  because  of  tbc  right 
irhich  he  has  in  his  property,  not  with  stand- 
ing such  right  be  interior  tu  that  of  the 
oluld  himsell,  it  follows  that  the  exertion  of 
the  same  privilege  by  a  pawner,  in  virtue 
of  his  right  in  the  pledge,  is  valid  a  fortiori, 
the  right  of  the  pawner  being  superior  to 
that  of  any  other  person,  as  hi.'  is  the  pro- 
prietor. 

And  if  he  be  rich,  he  muit  eiibililute  the 
value  in  pawn;  but  if  be  he  poor,  the  tlace 
mutt  perform  emaneipaturu  labour  to  the 
full  amount  o/rtcde6(.— When,  therefore,  a 
pawned  slave  is  constituted  either  Modab- 
bir or  Ajn-Walid,  such  slave  is  excluded 
from  the  contract  of  pawn,  as  tho  intention 
is  defeated,  since  a  debt  cannot  be  dis- 
charged by  means  of  a  Modabbir  or  Am- 


*  The  remainder  of  tfai.i  discussion  is 
omitted  by  the  translator,  as  being  merely 
a  repetition  of  what  has  been  already  set 
forth  at  large  under  the  head  of  Hana- 


precepts  of  the  iaw  (as 
uE'iuii'  observed),  whence  such  payment  can- 
not bo  considered  as  gratuitous.}  Some 
have  slid,  that  if  the  debt  be  not  due  at  that 
Xinie.  ihe  Modabbir  or  Am- Walid  are  com- 
pellable toeam  their  value  ;  which,  as  being 
a  substitute  for  the  pawn,  must  be  detained 
.IS  iiueh  in  lieu  of  the  original :  but  that  if, 
on  tho  contrary,  the  debt  be  then  due,  it  is 
in  tLnt  case  necessary  to  disoharge  it  from 
the  stock  of  the  pawner;  and  as  the  earn- 
ings of  the  Modabbir  or  Am- Walid  are  oon- 
siiiered  as  the  property  of  the  master,  they 
must  therefore  labour  towards  obtaining  ft 
sum  adequate  to  the  whole  of  the  debt. 

An  emancipated  Modabbir  doei  not  oure 
Ihe  pioenee  labour  beyond  hit  value, — If  a 
pawntr  emancipate  the  slave  whom  he  had 
created  a  Modabbir,  as  above,  it  is  not  then 
incumbent  on  the  freedmsn  to  earn  a  greater 
sum  than  his  valae,  although  he  shonld  be 
thereunto  commanded  by  the  Eazee ;  for, 
after  emancipation,  the  Iruite  of  his  labonr 
aro  his  own  property.  Still,  however,  he 
cannot  recover  from  his  master  whet  he  had 
paid  on  his  account  prior  to  his  freedom, 
an   tbiit  was,   in  fact,  the   property  of   the 


*  Bc'cauae  Modabbits  and  Am-Walida  oan- 
11  ot  bo  sold. 

t  Die  camingij  of  their  labour  being  his 
right. 

'j  Tho  labour  and  earnings  of  a  freedman 
bt-io^  oonsidered  as  his  own  property. 

t  A  person  is  not  entitled  to  recover,  who 
pays  the  debts  of  another  in  a  gratoitoua 


6S0 


PAWsa 


[Vol.  IT. 
ft  fubjeotof  KflponaibilitT  with  tiwpinw 
tin  other  words,  if  he  be  killed  or  ktt  in  tlw 


hftndi  of  the  pawiier,  the  pawnee  u  lot 
th^Doe  held  to  hOTe  rewiv.d  i^vnu-rt  a'  bli 
debt) ;  because  he  hu  pa^swi  out  of  ihfW 
teuion  of  the  pawnee :  and  the  jns^n.ifUt 
J>Dwnfr  m  virtue  of  a  loan  does  not  fland  u 
the  Btisinof  the  pawnee,  as  tbo  tenore  nf » 
loan  i«  repugnant  to  that  of  a  pawn,  raM 
the  latter  ladQceBFbeponsibilitTiWhetniftt 
former  does  not. 
^m(  ke  may  reaume  it  ai  pleanrt,  eni 
Ihen  At*  reipoHtibility  rer«r(».— Thb  nracc, 
howe™.  iH  at  liberty  at  any  timeionnDK 
tbe  pledge  from  the  pawner;  beeansaheiiiU! 
It  by  the  tenure  of  a  loan,  which  is  not  Ini^ 
lag;  and  »1m,  becaase  the  contract  of  nn 
Bfiil  subsists ; — whene«  it  ia  that  if  1^ 
jwwaer  were  to  die  without  having  letouJ 
the  plwl^,  the  pawnee  would  in  th«t«M 
bare  a  eUim  upon  it  in  prefcrenee  k  it 
other  credilora  (that  ia  to  say,  he  wodW^ 
take  a   satisfaetioD  ftr  b 


entilkd  first  t 


the  same  rule*  hold  m  are  estabUthed  in  the 

ta»e  uf  cloaii  i|>ati]i>r  the  pledge. 

By  a  itrangfr.—lr  a  stranger  (that  ia.  _ 

t*r»o(i  unteDi-vrnod  in  the  oontraot)  destroy 

lL«  plLiIge,  the  pkwii««  [nut  tie  pawner)  is 

liliirant  againat   him,   and  maj-  take  from 

him  a.  compensati'iD  for  the  valne.  which  he. 

muit  ri.loin  in  pawn  in  place  of  the  original 

pledge  :   for  the  pawnee,  a&  being  the  most 

entitled  to  the  snbatanceof  the  pledge,  is  also 

Biost  entitled  to  its  sabstilnte,  namelj-,  the 

Talne,     It  u  here  to  be  observed,  that  the 

atraager  mn«t  compensate  for   the    pled» 

according  to  the  vajne  which  il  bore  at  the 

time  ut  its  being  destroyed.     If,  therefore, 

it  lie  Yalued  at  Are  hundred  dirtos  at  lh.t 

period  of  its  destruFlion,  and  at  one  Ihou- 

und  di^ni<  on  the  date  of  the  contrael.  the 

■tranger  must  account  for  five  hundred  dirms 

to  he  pawnee,  who  most  retain  the  aame 

pawn;— and    fiv^e    hundred    dirms    are   i 

Jnitifit  from  the  debt;  for  the  deficiency  „ 

that   amount  ii    a  destruction  which    has 

'Occurred    in    the    hands   of    the    pawnee, 

<KcasioDed  (as  it  wore)  by  the  Tisitation  of 

heaven:  andasthe  properly  has  thus  perished 

in  his  hands,   a   proportionable   amount  is 

therefore  deducted  fi\>m  his  cloiin. 

Or  hu  t)ie  patintt. — If  the  pawnee  destroy 

the  pledge  before  the  expiration  of  the  stipu- 
lattd  term  of  payment,  he  is  responsible  for 
the  Talue.  becanseof  his  having  destroved  the 
property  of  another ;— and  this  value  he  is  to 
retain  in  pawn  untol  the  term  of  payment 
arrive  ;  for  as  it  is  a  substitute  for  the  sub- 
stance of  ih.'  pledge,  it  is  coniequantly  sub. 
ject  to  tht'  ^ame  rule.  As  soon,  therefore,  as 
the  debt  l".i.iimt'9  due,  the  pawnee  may  take 
it  from  till.-  value  ;  and  if  then  a  balai 
remain,  it  mwst  be  restored  to  the  pawner, 
boing  a  retnm  for  bis  property,  with  which 
the  pawnee  bos  no  concern. 

A  depreciation  in  tke  laliie  of  t/u  pUdge 
orciiliom  a  pruiiortionabU  deduction  from 
the  pawnee  t  claim.— \s  a  person  pan-n  any 
article  estimated  at  ■one  thousand  dirms,  in 
security  of  a  debt  of  the  same  amount  pay- 
able  at  some  future  period,  and  the  article, 
in  coiiBeqneace  of  a  fall  in  the  pnce.bear 
aft*rwards  a  value  of  five  hundred  dims, 
and  be  then  destroyed  in  the  pawnee's  hands, 
he  [the  pawnee]  is  responsible  for  five 
hundred  dirms,  and  five  hundred  are^  also 
remitted  from  his  debt :  for  the  deficiency 
of  five  hundred  dirms  anEing  from  the  fall 
in  the  price  being  (as  it  wcrej  a  decay  of 
pnrt  of  the  pawn  whiist 
pawnee,  an  odeqnate  sum  is  tt 
trenched  from  his  claim  i  and  thi 
five  hundred  dirms  are  likewise  di..  ..__... 
him  in  consequBnoe  of  the  decay,  and  remain 
with  him  in  pawn,  as  before  stated. 

The  paicnee  landing  the  pledpe  to  the 
paitmr,  u  freed  from  retponsibilily  during 
the  loan. — I^  a  person,  having  received  a 
slave  in  pawn,  lend  him  to  the  pawner,  in 
orduT  that  he  may  enjoy  the  use  of  his  aer-    ^..ui. 

Tice,    or  for   any  other   p«r|>oso,   and  the   birdine  rijjht  of  othpraia  connected" wilJiib 
pawner  take  poBseseion,  the  alavu  is  no  longer  |  pledge,  the  effect  of  the  contract  no  bV 


n  the  hands  of  the 


part  should  remain  i, 
iOong  the  other  erediti 

Objeciios.— IfapawneebenotheldliiUt 
fom  pledged  slave  afttr  he  is  lent,hi>ia 
thecontract  of  pawn  supposed  then  tseiitf? 

Replt.— Eemionsibilitv  is  not,  in  eWJ 
inslanot,  one  of  the  requisites  of  a  «nfaMl 
of  pawn;— whence  it  is  that  tke  dlMiJ 
the  contract  reaches  to  the  child  of  siawwl 
female  slave,  althonffh  such  child  bi  not  i  ' 
Bubjectof  responaibility  from  loss  ord«Ir«-    ; 

As,  therefore,  the  contract  still  subniUi! 
the  pawnee  resume  the  pledge  fnm  w 
pawner,  be  again  becomes  liable  for  it,  a 
the  same  manner  as  formerly.  havinK  ^^ 
taken  possession  of  it  in  virtue  of  the  «t- 

The  pledge  being  lent  to  a  stranger  by  tSir 
party,  it  no  longer  a  suhjett  of  retponniiSl 
—If  either  of  the  parliea  to  a  eontwt «! 
pawn  lend  the  pledge  with  the  concnmsd 
of  the  other  to  a  stranger,  it  is  not  in  lli 
case  a  subject  of  responsibility  to  thepamt     j 
any  more  than  in  tho  former  instance:  W 
the  contract  of  pawn  atill  continues  in  fow,    J 
and  either  party  is  entitled  to  resume  lb    1 
pledge  from  the  borrower,  and  to  place  ili: 
"-^  as  before,  from  the  interest  each  hi 

e  pUdge.  on  being  ditpoaed  of  by  tiOf 
party,  with  the  content  of  the  otJier,  «  a-    ' 
eluded  fiam  the  contract. — If  either' nitf.    i 
with  the  consent  of  the  other,  let,  adL  "    ■ 
bestow  the  pawn  in  gift  to  a  stranger,  tt  v    ■ 
[eluded  from  thecontraot,  and  oannotstsii 
e  subject  to  it.  unless  the  partiea  cobbM 
fresh  agreement.     It  is  to  be  obsemd  W 
'.  in  any  of  these  cases,  the  pawner  die  it- 
fore  a  restitution  of  the  pledfre  be  mada  Ii 
the  pawnee,  he  Fthe  pawnee]   is  upon  t*» 
same  footing  with  tho  other  creditow;  h- 
-      -  eonaequence   of   these  sets." 
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remains ; — whereas  no  binding^  rig^lit  is  con- 
nected with  a  pledge  in  consequence  of  the 
loan  of  it; — for  which  reason  there  is  an 
essential  difference  between  the  cases  here 
considered  and  that  of  loan. 

If  the  pawnee  borrow  the  pledge  from  the 
pawner  for  any  particular  purpose,  and  it  be 
destroyed  previous  to  his  having  applied  it 
to  that  purpose,  he  is  responsible  lor  it,— 
that  is  to  say,  a  sum  proportionate  to  its  value 
is  retrenched  from  his  claim ;  for  until  he 
apply  it  to  that  use  for  which  he  has  bor- 
xoYftd  it,  the  seisin  which  he  had  made  in 
Tirtue  of  the  contract  of  pawn  still  subsists. 
The  law  is  similar  where  the  pawn  is  des- 
troyed after  the  pawnee  has  accomplished 
the  service  for  which  he  had  borrowed  it ;  for 
then  his  seisin  of  loan  exists  no  longer.  If, 
on  the  contrary,  it  be  destroyed  during  the 
period  in  which  he  enjoys  the  use  of  it,  he  is 
not  responsible,  as  at  that  time  he  holds  it  in 
loan,  not  in  pawn.  (The  same  rule  also  holds 
where  the  pawner  consents  to  the  pawnee's 
making  use  of  the  pledge.)* 

A  person  borrowing  an  article,  with  intent 
to  pawn  it,  is  restricted  in  the  pawn  accord^ 
ing  as  he  specifies  the  particulars  of  the  debt, 
^c,  or  otherwise. — If  a  person  borrow  a  robe 
from  another,  with  an  intent  general!]^  de- 
clared **to  pawn  it,'*  he  may  accorcungly 
pawn  it  in  security  for  any  debt  whether 
great  or  small ; — whereas,  if  the  lender  par- 
ticularlv  specify  the  sum  in  security  for 
which  tne  oorrower  may  pawn  the  robe,  he 
18  not,  in  that  case,  permitted  to  pawn  it  for 
a  sum  either  larger  or  smaller  than  what  is 
so  8i>ecilied ; — not  for  a  larg:er  sum,  because 
the  intention  of  the  lender  is,  that  the  robe 
shall  be  pawned  for  a  debt  which  may  be 
easily  discharged,  an  intention  which  is 
obviously  defeated  in  the  case  of  pawning  it 
for  a  large  sum ; — nor  for  a  smaller  sum, 
because  Uie  view  of  the  lender  here  is,  in 
case  of  its  loss,  the  obtaining  from  the  pawner 
that  sum  which  he  would  receive  from  the 
pawnee  in  consideration  of  the  extra  value 
of  the  pledge.  The  same  rule  also  holds 
where  the  lender  specihes  either  the  particu- 
lar species  of  debt,  the  person  who  is  to  re- 
ceive the  pawn,  or  the  city  in  which  the 
contract  is  to  be  concluded ; — such  restric- 
tions being  severally  attended  with  particular 
advantage ;  for  the  payment  of  some  debts 
is  more  easily  effected  than  of  others, — and 
it  is  also  more  convenient  to  make  payment 
in  some  cities  than  in  others,  and  so  likewise 
it  is  of  advantage  to  particularize  the  persons, 
as  some  men  are  just  and  careful,  whilst 
others  are  not  so. 

*  That  iSf^where  the  pawnee,  being  al- 
ready possessed  of  the  pledge,  obtains  the 
owner's  consent  to  make  use  of  it. — For  the 
elucidation  of  what  is  here  advanced  it  is 
proper  to  remark,  that  a  pledge  may  either  be 
delivered  to  the  pawnee,  given- in  trust  to  an 
Adil,  or  retained  in  the  hands  of  the  owner 
[the  pawner]  under  a  responsibility  to  ac- 
count for  it  if  necessary. 


And  if  he  transgress,  is  responsible  for  the 
value  in  case  of  loss.— If,  therefore,  in  any 
of  these  cases,  the  borrower  act  contrary  to 
the  directions  of  the  lender,  he  becomes  re- 
sponsible for  the  value  of  the  article  in  case 
ot  loss ; — and  when  this  happens,  the  lender 
has  it  in  his  option  either  to  take  a  compen- 
sation from  the  borrower  (in  which  case  the 
contract  of  pawn  subsists  entirely  between 
the  borrower  and  the  pawnee,  since  the 
former,  by  paying  a  compensation  for  the 
pledge,  becomes  sole  proprietor  of  it),  or  from 
the  pawnee,  who  will  take  an  indemnmoation 
from  the  pawner,  and  likewise  receive  pay- 
ment of  his  debt,  as  has  been  before  explained 
in  the  oases  of  claims  laid  to  pledges.  If, 
on  the  contrary,  the  borrower  conform  to 
the  directions  of  the  lender,  by  pawning  the 
robe  for  the  exact  sum  to  which  he  was 
restricted,  and  the  value  of  the  robe  be  equal 
to,  or  greater  than  the  amount  of  the  debt, 
the  pawnee  is  held,  in  case  of  its  loss,  to 
have  received  payment  of  his  debt,  and  the 
proprietor  of  the  robe  receives  irom  the 
pawner  the  amount  of  the  debt,  being  the 
sum  which  the  borrower  had  cleared  bj 
means  of  his  property  (and  it  is  on  this 
account  that  the  borrower  must  pay  the 
amount  of  the  debt,— not  because  he  was 
seised  of  the  robe,  as  that  was  in  virtue  of  a 
free  loan  from  the  proprietor). — In  the  same 
manner  if,  when  the  pawner  had  conformed 
to  the  direction  of  the  lender,  the  robe  be  in 
any  degree  depreciated,  the  pawnee  forfeitB 
a  proportionate  part  of  his  cliedm,  and  a  like 
sum  is  due  from  the  borrower  to  the  lender, 
because  of  so  much  having  been  retrenchea 
from  his  debt.  If  the  value  of  the  robe  be 
short  of  the  amount  of  the  debt,  and  it  be 
lost  in  pawn,  a  sum  equivalent  to  its  value  is 
retrenched  from  the  claim,  and  the  remainder 
of  the  debt  is  due  from  the  pawner,  as- no  dis- 
charge of  debt  is  effected  beyond  tiie  amount 
of  the  value  of  the  robe ;  and  the  pawner  is, 
moreover,  indebted  to  the  lender  -  for  the 
value  of  the  robe,  having  by  means  of  it 
made  payment  of  as  much  of  his  debt. — If, 
also,  the  value  of  the  robe  be  adequate  to  the 
amount  of  the  debt,  and  the  proprietor  be  de- 
sirous of  redeeming  his  property,  on  the  part 
of  the  pawner,  by  paying  the  amount,  the 
pawnee  is  not  in  tnat  case  allowed  to  object 
to  the  restoring  of  it ;  because  the  robe  being 
the  property  of  the  lender,  he  does  not,  con- 
sequently, by  redeeming  it,  officiously  inter- 
meddle in  an  affair  which  does  not  concern 
him  (whence  he  is  entitled  to  take  from  the 
pawner  [the  borrower]  the  sum  which  he 
pays  towards  the  redemption  of  the  pawn) ; 
and  the  Kazee  must  therefore  compel  the 
pawnee  to  surrender  the  robe.  It  is  other- 
wise where  an  unconcerned  person  pays  the 
debt  of  the  pawner ;  for  as,  by  endeavouring 
to  redeem  a  thing  which  is  not  his  own  pro- 
perty, he  interferes  in  a  business  which  does 
not  relate  to  him,  the  pawnee  is  not  there- 
fore compellable  to  surrender  the  pledge  to 
him. 

Hut  not  if  it  be  lost  before  pawn,  or  after 
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redemption,— Iv  the  borrowed  article  be  lost 
in  the  hands  of  the  borrower,  either  prior  to 
hib  having  pawned  it,  or  posterior  to  his 
having  rtdeemed  it,  he  is  not  responsible; 
fur  here  he  has  not  accomplished  any  dis- 
charge by  means  of  the  value,  which  (as  we 
have  shown  in  the  above  caae)  is  the  sole 
caui»e  of  responsibility. 

On  Jittuutva  cvncerninq  the  lost  of  the 
pleilue,  the  depobition  of  the  borrower  i$ 
crcifitt'd  tcith  respect  to  the  person  in  whose 
hands  it  teas  lost,  and  that  of  the  lender  with 
respect  to  the  restrictions  of  the  loan, — If  a 
dispute  arise  between  the  lender  and  borrower 
after  the  loss  of  the  pledge,  the  lender  assert- 
ing that  it  had  been  lost  whilst  in  the  hands 
of  the  pawnee,  and  the  borrower  on  the  other 
hand  maintaining  that  it  was  lost  in  his  own 
possession,  either  before  he  had  pawned  it  or 
after  he  had  redeemed  it,  the  declaration  of 
the  borrower,  upon  oath,  must  be  credited, 
because  he  is,  in  this  case,  the  defendant,  as 
he  denies  having  paid  the  debt  by  means  of 
the  other's  property.— If,  on  the  contrary,  they 
disaflTi>e  concerning  the  amount  of  the  debt 
to  which  the  lender  had  restricted  the  pawn- 
ing of  the  robe,  the  declaration  of  the  lender 
is  credited;  for  as  his  deposition  would  be 
credited  if  ho  were  to  deny  the  loan  itself,  it 
follows  that  where  he  merely  denies  a 
quality  of  the  loan  it  is  credited  i  fortiori. 

A  person  receiving  a  borrowed  article  in 
pledge  on  the  faith  of  a  promise^  must  pay 
the  sum  promised  to  the  pawner,  who  again 
pays  the  same  to  the  lender.— \y  the  borrower 
of  the  robe  pawn  it  on  the  faith  of  a  promise, 
— that  is,  on  a  person  promising  to  lend  him 
a  certain  sum  of  money,  ana  that  person 
accept  the  pledge,  and  make  the  i>romise 
accordingly,  and  the  pledge  (which  is  sup- 
posed to  be  equal  to  the  amount  of  the  debt) 
'be  lost  before  the  pawnee  had  fulfilled  his 
engagement,  he  [the  pawnee]  is  in  that  case 
responsible  for  the  sum  so  promised,  as  a 
promise  is  held  to  be  the  same  as  a  real  debt ; 
—and  the  lender  is  entitled  to  receive  from 
the  pawner  the  sum  which  he  takes  from  the 
pawnee. 

The  lender  of  a  slave  to  pawn  may  eman- 
cipate him,  lodging  the  value  with  the  pawnee, 
in  substitute  for  the  pledqe, — If  a  person 
lend  his  slave  to  another,  that  ho  may  pawn 
him,  and  the  borrower  pawn  him  accord- 
ingly, and  the  lender  afterwards  emancipate 
him,  ne  is  accordingly  free ;  for  the  owner's 
property  in  him  is  not  destroyed  by  the 
circumstance  of  his  being  pawned.  And  in 
this  cose  the  pawnee  may  either  receive 
payment  of  his  debt  from  the  pawner  (who 
IS  still  indebted  to  him),  or  ne  may  take 
from  the  lender  the  value  of  the  slave  by 
way  of  compensation,  as  the  right  which  he 
had  in  the  worth  of  the  slave  was  destroyed 
by  the  lender  emancipating  him;— and 
having  thus  received  the  value,  he  may 
retain  it  in  pawn  until  such  time  as  he 
obtain  payment  of  his  debt,  unon  which  he 
must  restore  the  said  value  to  the  owner. 

The  borrower  transgressing  upon  the  article 


{Jtefore  pawn  or  afUr  redempOom)  and  tia 
ceasing  from  such  iransffression  is  not  n- 
sponsible  in  case  of  loss, — If  a  penan  bono¥ 
a  slave  or  a  oamel  with  intent  to  pava  ^ 
and  haying  first  employed  the  slsn  ia 
service,  or  rode  upon  the  camel,  he  ^ 
pawn  it  in  securitj  of  a  debt  adequate  ts  iti 
value,  and  having  afterwards  diachizged  tk 
debt^  the  pledM  be  completely  destr^  ii 
the  handa  of  tne  pawnee  before  reatoniia, 
in  that  case  the  pawner  is  not  reqwnahk; 
for  when  be  oondnded  the  pawn  be  bectoe  . 
exempt  from  responsibility,  notwithstaodiBs 
he  had  previously  ez^oyed  the  uso&imc: 
since  although  he  at  first  tnuugreeMd,  yd 
he  afterwards  retracted,  and  acted  ia  oot- 
formity  with  the  intention  of  the  leak.  ' 
In  the  same  manner,  if  the  pawner,  ate 
having  redeemed  the  pledge,  employ  it  a 
service,  without  occasioning  sny  detnoat 
to  it,  and  it  be  afterwards  destroyed  by  vmt 
nnforeseen  contingency,  he  is  not  refpoosihk; 
because  the  term  of  the  loan  having  expind 
upon  the  redemption  of  the  pawn,  he  is  u 
longer  a  borrower,  bat  becomes  from  tkn 
period  a  trustee ;  and  although,  in  taking 
the  service  of  the  pawn,  he  was  guQtjof  i 
transgression,  yet  as  he  afterwards  retneted, 
and  oonformed  to  the  intention  of  the  loder, 
he  becomes  thenceforth  free  frmn  allnspas- 
sibility.  It  is  otherwise  in  the  case  d  a 
person  who  has  borrowed  any  thing  not  wi& 
an  intent  to  pawn  it;  for  nis  seisiii,  bda; 
derived  merely  from  the  loan,  is  not  thetefove 
the  same  as  that  of  the  proprietor,  to  i^bea 
he  is  oonseauently  boond  to  restore  the  tkin; 
which  he  borrowed.  In  the  case,  on  ^ 
contrarv,  of  a  loan  with  intent  to  ptn, 
when  the  thinjg  is  pawned  the  object  of  tk 
lender  is  obtained;  for  his  Tiew  is  to  hsn 
recourse  to  the  borrower ;  that  is  to  say,  tkt 
when  the  pawn  is  destroyed  in  the  poeseaaoB 
of  the  pawnee,  and  a  discharge  of  dfl^ 
thereby  proved,  he  may  take  from  tk 
borrower  a  sum  adequate  to  what  he  is  kid 
to  have  discharged  bv  the  loss  of  the  pava: 
wherefore  if  it  be  destroyed  in  the  ninds 
of  the  borrower,  without  a  transgressioii  oa 
his  part,  he  is  not  responsible. 

A  pawner  destroying  the  pledge,  is  respon- 
sible to  the  pawnee  for  the  value.^lF  tk? 
Eawner  kill  the  slave  whom  he  had  pledged, 
e  is  responsible  for  the  value ;  because  by 
the  murder  of  the  slave  he  destroys  the  rigbt 
of  the  pawnee,  which  is  sacred  and  inno- 
lable ;  and  a  right  of  this  nature,  attachbg 
to  the  property  of  any  person,  renders  him 
[the  proprietor]  the  same  as  a  stranger  witk 
respect  to  responsibility ;  like  the  oonnexi<m 
of  the  right  of  the  heirs  with  the  property 
of  a  dying  person,  which  prevents  the  eflfert 
of  his  gratuitous  acts  in  any  thing  bey<»ui 
the  third  of  his  estate ;  or  like  the  connexioa 
of  the  right  of  a  legatee  with  the  legacy  be- 
queathed to  him,  which,  if  the  testator's  Leirs 
should  destroy  the  article  [bequeathed  to  him 
in  legacy],  renders  them  responsible  for  the 
value  as  a  substitute. 
And  so  in  proportion  for  any  it^'ury  he 
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may  do  to  t't.— If  the  pawnee  oomniit  imyi  Ibr  here  no  advantage  oanTesult  from  taking 
offence  upon  the  pledge,*  a  snm  is  remitted  'i  cognizanoe  of  the  offenee ;  qb  the  remedv 
trom,  his  debt  equiTalent  to  the  atonement  I  r^pUoable  in  this  ease  is  an  nppropriatioii 


for  aach  offence ;  becfinse  the  Enbatanoe  of  the  bIqtb  to  the  pawnee,  in  compensation  for 
tite  pledge  belongs  to  the  proprietor  [the  the  injury  he  had  sustained,  ~  a  remedy 
pawner] ;  and  as  the  pawnee  has  trauB-  I  which  oannot  here  be  effected,  as  the  slsTe  la 
greased  upon  it  in  this  tuBtanoe,  he  is  con-  not  mfule  over  in  atonement  for  the  offence, 
•equently  respondble  to  the  proprietor  for .  lint  is  sold,  and  a  compensation  fortheinjory 
having  BO  done.  lie  has  done  ta  the  property  of  the  pawnee 

^ny  finable  offenee  comtnitted  hy  a  pledged .  (iWhaTKed  from  the  purchase  money  j — and 
Miane  upon  either  the  person  or  properly  of  as  the  aum  appropriated  to  the  diBcharge  ot 
Au  paiener  u  of  no  acwunt.~-ls  a  pledged  fie  compensation  is  dednoted  from  the  debt, 
'■tftve  be  guilty  of  an  offence  agaust  the  I  thereisfinallyuoadvantageintakingacoonnt 
pawner,  either  in  person  or  property,  such  '  of  the  offence  in  this  instanoe.  If,  on  the 
oflbnce  is  of  no  account,— that  is  to  say,  is  i  nontrary,  the  value  of  the  slave  eieeed  the 
not  attended  with  any  effect ; — and  in  this  '  imount  of  the  debt,  there  are  two  opinions 
oar  doctcrs  have  been  unanimoits ;  for  as  the  recorded  from  Haneefa  upon  the  case.— One 
offence  is  here  committed  by  the  property  on  i  is,  that  [the  offence  may  be  redressed  in 
the  proprietor,  the  cognizance  of  it  would  the  proportion  in  which  the  value  [of  the 
tend  to  DO  advantage.  (By  the  offencoB  here  '  ilave]  exceeds  the  debt,  a  pledge  hein^  & 
alluded  to  it  is  to  be  understood  merely  such  I  crnst  with  respect  to  any  exoesB,  and  the  in- 
as  induce  fine,  not  luch  as  occasion  retalia-  jury  in  this  case  being  similar  to  that  com- 
tion.)  mitted  by  a  slave  in  depoait  on  the  property 

Jfor  tuch  offence  commiiUd  by  him  upon  of  the  truitee.  The  other  is,  that  the  offence 
(A«  perion  qf  the  paicnee. — If  a  pledged'  Mnnot  be  redressed  at  allj  for  as  the  effect 
jave  be  guilty  of  an  offence  against  the  tif  the  cimtraot  of  pawn  (namely,  the  deten- 
person  of  the  pawnee,  this  liiewiae  (in  the  tion  of  the  slave  on  account  of  debt)  applies 
opinion  of  Haneefa)  is  of  no  account. — The  i  to  the  excess  as  well  as  to  any  other  part  of 
two  disciples  have  iudged  otherwise.— The  the  pledge,  it  may  therefore  be  said  that  he 
argmnent  adduced  by  them  is  that  as,  in  is  a  subject  of  responsibility  in  toto. 
this  cose,  the  offence  does  not  affeot  the  pro-  Sut  hii  offence  againtt  the  mn  of  the 
prietor,  an  advantage  may  be  derived  from  a  paymee  i>  cognisable.— If  an  offence  be  com- 
oognizanceof  it,  since  the  slave  may  be  made  mitted  by  a  pledged  slave  on  the  son  of  the 
over  [to  the  pawneej  in  reparation  of  the  i  pawner  or  pawnee,  it  is  coenizable  ;  for,  as 
injur;. — The  offence  is  therefore  of  acoonnt ,  the  right  of  property  of  a  famer  is,  in  reahty, 
inthisinitanoe;  andEnoh(acoordingtothem]  distinct  and  separate  from  thatof  his  son, 
being  the  oase,  it  follows  that  if  the  pawner  I  the  crime  u  therefore  the  same  as  if  oom- 
and  pawnee  concur  in  dissolving  the  contract  mitted  upon  a  stranger, 
of  pawn,  and  the  pawner  either  deliver  the  Xf  '*«  pledge  be  destroyed  after  depreeta- 
slave,  or  pay  a  sum  to  the  pawnee  in  atone-  tion,  the  paicnee  must  remain  satiijied  with 
ment  for  the  offence,  the  obligation  of  debt  ,  the  compensation  he  recovers  from  the  de- 
IB  void :  + — but  if  the  pawnee  should  signifj-  stroyer. — If  a  person  pawn  a  slave  estimated 
that  "he  does  not  desire  any  compensation  at  one  thousand  dirms.  insecurity  for  a  debt 
for  the  offence,"  the  slave  remains  in  pawn  .  of  the  same  amount,  payable  at  some  future 
as  before.  The  argument  of  Haneefa  is.  period,  and  the  value  of  the  slave  be  after- 
that  no  advantage  can  possibly  result  froni  i  wards  lowered  to  one  hundred  dirms  from  a 
tailing  cognizance  of  the  offence  in  question :;  '  fall  in  the  price,*  and  a  person  then  kill  the 
for  if  cognizance  of  it  be  taken  on  account  slave,  and  pay  a  compensation  of  one  hun- 
of  the  pawnee,  it  is  then  incumbent  on  him  dred  dirma  (being  the  value  he  at  that  time 
t«  extricate  the  slave  from  the  guilt  in  which  bears),  and  the  tune  of  payment  arrive,  the 
lie  is  involved;  t  wherefore  he  must  first  'pawnee  must  in  this  case  keep  possession  of 
pay  the  expiatory  sum,  and  then  again  re-  the  hundred  dirms  aforesaid  in  lieu  of  his 
ceive  it,  in  which  there  is  evidently  no  ad-  debt,  and  has  no  farther  claim  whatever 
vantage.  upon  the  pawner.—This  is  founded  upon  an 

Nor  upon  his  properly,  provided  his  talvt-   established  mle,  that  no  regard  is  paid  to 
do  not  exceed  the  debt  for  tchxch  he  standi   any  depreciation  of  a  pledge  from  a  f"!'  >" 
pledged.  —  If  a  pledged  slave  commit  aii    the  price,  regard  being  had  solely  t 
.a- .!._    . F  tv. — t —  ;.  ^jg  ijj  (]|g  y^g  gf  jjjg  ((mjn 

whence  it  is  that  (as  is  here  ...  _ 
diminution  of  the  value  of  a  pledge 
from  a  fall  in  the  price  does  not  occasion  a 
remission  of  the  debt,  aocording  to  our  doc- 
tors : — contrary  to  the  opinion  of  Ziffer,  who 
contends  that,  upon  the  pledge  snotaining 
any  loss  with  respect  to  its  worth,  it  may  be 


*  8nch  as  by  maiming,  or  otherwise. 

t  Because  the  slave  here  appears  to  have 
been  "lost  in  the  bands  of  the_  pawnee,"  a 
oizcnmstanoe  which  liquidates  his  debt. 

X  Because  he  is  possesaed  of  the  slav«  in  a 
way  which  induce!  responability. 
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Slid  ti^  suM:iin  a  loss  \rith  rospf-ct  to  the  hundred  dirm?  ;  for  as  thp  pawn^re  s-i'l  th* 
Mi».>t:inoi'  al-*o.  Thf*  arL'uiiunt  nf  our  doo-  pled^  at  the  instance  of  th«^  pawnV  i'^-^ia 
tr.r^  is.  that  a  fall  in  tin-  prio.?  arisfs  merely   effect  the  game  as  if  the  pawner  had  tai-i 

fmn  a  dfrnase  of  di'sirt*  in  nn-n  towards  j  it  back  and  sold  it  himself inwhi'^hcaie 

till-  arti«:l«^,— a  tiretim^tanoe  to  which  no  re-  '  the  ayrreement  would  be  dissolved  and  l^'^ 
pard  is  paid  in  tho  rase  of  sale  (whence  the  debt  would  continue  in  force  except  ia  "^^ 
pnroha^or  has  no  option  in  conscKjuence  of  i  pard  to  that  sum  which  the  pawnee  hi 
any  casual  tall  m  the  market,  but  owes  the  received, — and  so  here  likewise 
whoh*  prirr  afirrerd  for),  nor  in  the  case  The  patcner  vnu^f  r^dtrm  a  t^nrr^fhv 
of  iiHirpat  ion  (whence  an  usurper,  upon  ralue  (rereirvd  hf/ the  pfurnee  m  romiew^a. 
r.^*itorine  th.'  article  he  has  usurped,  is  not  i  tionfor  hannfi  slain  the  sfare  in  pIfU  ^v 
r^spnn«it.le  for  any  depreciation  it  may  have  !  payment  of  his  trhole  deht  — Ir  a  wisr 
RUfitain.  d  in  the  interim  of  usurpation  froni -pawn  a  slave  Talued  at  one  thousand  ^ 
a  fall  in  thi- price).    As,  then-fore,  no  part  of  apamst  a  debt   of   the    same  amount,  ard 

afterwards  a  slave  valued  at  one  hna^rfd 
dirms  kill  the  slave  in  pawn,  and  ktvir: 
y^n  Piven  in  compensation  for  his  blt»cd,be 


the  d«bt  is  remitted  in  consequence  of  a  fall 
in  thr  prici",  the  slave  continues  in  pled  pre 
oppos.-d  to  the  wholr  of  th»»  debt ; — ana  upon 

1*11*  1*  1  a1  1 


anv  p.  r^on  killinir  him.  he  pays  the  value  detained  in  pawn  in  bVii  of  him.  the  th^.k 
which  lir  the  Slav.  I  then  bears,  namely,  one  j  is  in  that  case  compellable  to  redeem  h'n 
hun«l  re.  1  fli  rm***  for,  in  ex  act  in  jr  compensation,  (by  the  payment  of  the  whole  of  the  ^^k 
r.  jrird  mJi*!  be  paid  to  the  value  at  the  time  '  namely,  one  thousand  dirms.  This  i?  :bi 
of  the  de*itnu'ti<m  takine  place);— and  the  '  opinion  of  Eaneefa  and  Aboo  Yoosaf,  Mo- 
pawne*^  takes  the  hundred  dirms,  as  beinff  a  |  hammed  maintains  that*  the  pawner  i^  in 
compinsntinn  for  the  worth  of  the  pled ee  ;  this  case  at  liberty  either  tn  redf^n  tb 
with  r.  *.ptct  to  the  owner  of  it.  But,  after  pledge  by  dischan?in|f  the  whole  of  the  drM. 
thi«.  the  pawnee  has  no  further  claim  on  the  or  to  transfer  the  property  of  it  to  tho 
pawner;  hfeaii«.e  the  seisin  of  the  pawnee  pawnee  as  a  commntation.  Ziffer.  on  tr? 
s*:inil'*  a-*  a  si  i^in  of  paj-ment  from  the  time  i  other  hand,  contends    that    the  slave  who 


of  his  (il^tainin?  possession  of  the  pledsre, 
which  pnvm*  nt  is  confirmed  in  the  event  of 
the  los's  of  the  pled  are  whilst  in  his  posses- 
sion. The  value  of  the  slave,  moreover,  at 
the  bepinninjr  was  one  thousand  dirms,  and 
upon  hi'*  beinff  destroyed  in  the  hands  of  the 
pawnee,  he  [the  pawnee!  is  accounted  to 
havo  rcci  iv»vl  payment  of  his  whole  debt  in 
virtue  of  his  oHirinal  seisin.     But  since,  in 


perpetrated  the  murder  is  to  remain  in  pawn 
m  securitv  of  one  hundred  dirms :  and  that 
the  remaining?  sum  of  nine  hundred  dirn* 
is  acconnted  to  be  discharjred ;  because .« 
he  argues)  the  seisin  of  the  pawnee  in  virtiie 
of  the  contract  is  a  seisin  of  pavment,  whi>:t 
is  fulfilled  in  this  case  bv  the  destmctirtn  d 
the  pledge:  but  as  the  pledire  has  left  behitd 
it  a  return  or  consideration,  equivalent  t^ 


cois.qTuni'*  of  his  havinir  received  one  bun-   the  tenth  part  of  the   debt,    such  part:-. 

at  he  can  also   therefore  still  due,  and  the  slave  is  detiiurd 


dr-  ■!  jlinu-ii.  \*  i^  inipossihle  that  __         .. 

be  tl;u<  nrrnuiitr:!  to  obtain  payment  of  one 
th«»u-:in»l  dirms  'the  orieinal  value  of  the 
slav.  ^   without  indiicine  usury,  the  matter: 


in  pawn  in  sccuritr  thereof.  The  arfum^^r.t 
of  our  doctors  is.  that  in  this  case  no  par  f 
the  debt  is  remitted :    because  the  EccoTid 


is  thi  r  f'^re  settled  thus, — that  he  received    slave  is  a  substitute  for  the  first,  in  rttrrd 


the»r  hundred  dirms  as  part  payment  of  his 
dtht  of  one  thousand  dirms.  and  that  there 
still  remain  nine  hundred  dirms  annexed  to 


merely  to  flesh  and  blood  (that  is.  in  reprf 
to  appearance) ;  and  as.  in  case  of  the  ex:?:- 
ence  of  the  first  slave,  if  the  value  were  :c 


th-  snlwtanec  of  the  pled  ire  ;  and  that,  upon  be  diminished  by  a  fall  in  the  price,  still  w 
the  pledge  boine  destroyed  in  his  possession,  !  part  of  the  debt  (as  we  have  before  shown' 
1. .        :^    -r   — 1.  j^-A — i.:._    ^qjj}^  }yQ  ^jq  flj^t   accouut   annulled,  —  s) 

neither  is  any  part  annulled  when  another 
slave  is  substituted  for  the  one  orieinalir 


ho  is  in  consequence  of  such  destruction 
a'^'ointed  to  receive  piyment  of  nine  hun- 
dri^l  dirms.  It  i<  otlu-rwise  where  the  slave 
dies  a  natural  death  in  the  hands  of  the 


pawnee  ;  for  as,  in  tliat  case,  there  can  be   the  pawner  may  nevertheless  ri-^fuse'lo  re- 
no  imputation  of  usury,  he  is  therefore  held    deem  tho  pledge ;   for      ' 


tt»  have  r.H''oived  payment  of  the  whole  of 
the  ilcbt  in  that  instance. 

Put  if  {nftf'r  such  dvprcciatfon)  he  fell  it 
h^t  th  <irc  of  the  pawnee  for  pat/tnenf  of  his 
r^tn'ui,  he  h  .«'/'/  entith  ff  to  ant/  deficiency, — 
If  a  p»T<on  pawn  a  slave  estimated  at  one 
thi^Msaud  dirms  in  security  of  a  debt  of  the 
sa^ne  amount,  and  the  value  of  the  slave  be 
aff- rward-?  lowered  to  one  hundred  dirms  by 


pledged.    Mohammed  has  indeed  said  that 

theless  refuse  to  re- 
.  r,  .  --  when  a  change  and 
diminution  of  value  took  place  in  the  pawn 
whilst  in  the  possession  of  the  pawnee  (whirh 
is  a  cause  of  responsibility),  the  pawner  N>- 
came  empowered  to  object  to  the  redemption 
of  it ;— in  the  same  manner  as  where  a  slar? 
kills  a  purchased  slave  antecedent  to  th? 
delivery  of  him.— in  which  case  the  pnr- 
chascr  has  it  at  his  option  either  to  aceept 
the  slave  who  committed  the  murder  in  li-.u 


a  fjjll  in  the  price,  and  the  pawnee  be  nutho-  I  of  the  one  he  purchased,  or  to  annul  th*" 
riz^  d  by  the  pawner  to  sell  the  slave,  and   contract  [of  sale].     To  this,  however,  tro 


nct'onlinply  sell  him  for  one  hundred  dirms, 
and  take  possession  of  the  price  towards  the 
'"charge  of  his  debt,— he  is  still  entitled  to 


two  Elders  reply,  that  upon  the  second  sla^v 
beinff,  with  regard  to  appearance,  subsri- 
tuted  for  the  first,  it  may  be  said  that  hj 


from  the  pawnee  tho  remaining  nine  change  takes  place  in  the'  identity  of  the 
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slave ;  and  as  the  substance  of  a  i>awn  is  a 
tmst  in  the  hands  of  the  pawnee,  it  follows 
that  the  pawner  cannot  render  it  the  pro- 
perty of  the  pawnee  unless  he  should  con- 
sent thereunto. — Moreoyer,  the  transfer  of  a 
pledge  in  commutation  of  the  debt  to  which 
it  stood  opposed  was  a  common  practice  in 
times  of  iterance,  but  has  since  been  pro- 
floribed  by  the  law.  It  is  otherwise  with 
respect  to  the  case  of  sale  adduced  as  a 
parallel  by  Mohammed ;  for  there  the  buyer 
has  the  option  of  annuJlinff  the  contract  of 
sale ;  and  the  annulment  or  sale  is  permitted 
by  the  law. 

The  fines  incurred  hy  a  pledged  slave  must 
be  defrayed  hy  the  pawnee, — If  a  pledged 
slave  slay  a  ^rson  by  misadventure,  the 
fine  of  blood  is  in  that  case  chorgable  to 
the  pawnee,  who  must  defray  it  accordinfcly : 
^nor  is  he  at  liberty  to  commute  the  slave 
for  it,  as  he  has  not  the  power  of  transfer- 
ring the  property  of  him  to  any  person.  If, 
therefore,  the  pawnee  discharge  the  whole 
fine,  the  slave  is  thereby  rendered  pure; 
mnd  the  stains  of  gtiUt  being  thus  effaced,  his 

J  the  pawnee's]  claim  of  debt  subsists  as  be- 
bre:  but  he  is  not  entitled  to  make  any 
demand  on  the  pawner  on  account  of  the 
sum  which  he  paid  in  expiation  of  the  crime 
of  the  slave ;  ror  as  it  was  committed  whilst 
in  his  possession  (a  circumstance  which  occa- 
sions responsibility),*  the  atonement  for  it 
therefore  rests  upon  him. 

But  if  he  refuse,  they  are  defrayed  by  the 
pawner,  who  charges  the  pawnee  accordingly, 
tn  liquulation  of  his  debt,— If,  however,  the 
pawnee  object  to  the  payment  of  the  penalty. 
the  pawner  must  in  that  case  be  ordered 
either  to  pay  the  fine,  or  to  make  over  the 
slave  in  lieu  of  it;  for  the  pawner  is  the 
proprietor  of  the  elave ;  and  the  fine  was 
chargable  to  the  pawnee  merely  for  this 
reason,  that  his  right  is  connected  with  the 
slave  [in  virtue  of  pawn],  and  not  because  of 
his  being  in  any  respect  the  proprietor. 
Upon  his  refusal,  therefore^  the  claim  of 
atonement  for  the  offence  hes  against  the 
pawner,  as  being  proprietor  of  the  slave; 
and  the  atonement,  in  the  present  instance, 
is  either  paying  the  fine  of  blood,  or  making 
over  the  slave  in  lieu  of  it.  If  the  pawner 
adopt  the  latter  alternative,  his  debt  to  the 
pawnee  is  held  to  be  completely  discharged ; 
for  the  transfer  having  been  incurred  by  an 
offence  committed  by  the  slave  whilst  in 
the  pawnee's  possession,  he  therefore,  as 
it  were,  perishes  in  his  hands.  If.  also, 
he  adopt  the  former  alternative  (that  of 
paying  the  fine),  his  debt  is  extinguished; 
for  as  the  slave  was  (as  it  were)  lost  by 
the  offence,  the  recovery  of  him  was  in- 
cumbent on  the  pawnee,  by  the  payment 
of  the  atonement.  Upon  the  pawner,  there- 
fore, discharging  such  atonement^  he,  as 
it  were,  retrieves  the  slave,  and  is  conse- 


*  The  immediate  possessor  of  a  slave  is  in 
a  certain  degree  responsible  for  his  oondoot. 


quently  entitled  to  payment  from  the  pawnee ; 
for  which  reason  the  debt  is  held  to  be  an- 
nulled. It  is  otherwise  where  a  person 
pawns  a  slave  girl  who  bears  a  child  whilst 
in  the  possession  of  the  pawnee ;  for  if  that 
child  should  either  kill  a  man,  or  trespass 
upon  any  person's  property^  it  is  incumbent 
on  the  pawner  in  the  first  instance  to  make 
over  the  child  in  expiation  for  the  murder, 
or  in  compensation  K>r  the  damage  he  may 
have  occasioned ;  as  the  child  is  not  a  sub- 
ject of  responsibility  with  the  pawnee.  If, 
therefore,  the  chUd  be  given  in  lieu  of  the 
blood  or  property,  it  is  excluded  from  the 
contract  of  pawn,  but  is  not  deducted  from 
the  pawnee's  debt, — in  the  same  manner  as 
where  it  dies  a  natural  death: — or,  if,  on 
the  other  hand,  he  pay  the  atonement,  the 
child  in  that  case  remains  in  pawn  with  its 
mother  as  before. 

Mule  with  respect  to  the  debts  incurred  by 
a  pledged  slave  destroying  the  property  of 
a  stranger, — If  a  pledged  slave  destroy  the 
property  of  anv  person  to  an  equal  or  greater 
amount  than  his  value,  and  the  pawnee  dis- 
charge the  debt  thus  incurred  by  the  slave, 
his  claim  upon  the  pawner  holds  good  as 
before,  in  the  some  manner  as  where  he  pays 
a  pecuniary  atonement  for  any  offence  com- 
mitted by  the  slave.  In  case,  however,  of 
his  objecting  to  such  payment,  the  pawner 
is  then  required  either  to  sell  the  slave  to- 
wards disonarging  of  the  debt,  or  to  pay  it 
himself.  If  he  adopt  the  latter  tdtemative, 
the  claim  of  the  pawnee  is  cancelled,  in  the 
same  maimer  as  explained  in  the  example  of 
atonements.  If,  on  the  contrary,  he  prefer 
the  former  alternative,  and  (declining  to  pay 
the  debt  himself)  sell  the  slave  towards  the 
discharge  of  it,  in  that  case  the  person  who 
sustained  the  injury  must  first  take  what  is 
due  to  him  from  the  price  (his  claim  having 
preference  to  that  of  the  pawnee),  and  then, 
if  anything  remain,  inquiry  must  be  made 
whether  the  claim  of  the  proprietor  of  the 
goods  was  greater,  equal  to,  or  less  than  that 
of  the  pawnee  ? — If  it  be  either  equal  to,  or 
greater  than  the  claim  of  the  pawnee,  the 
residue  of  the  price  is  appropriated  to  the 
pawner,  and  the  debt  of  the  pawnee  is  held 
to  be  annulled ;  for  upon  the  slave  being 
sold  towards  the  discharge  of  k  debt  attach- 
ing to-him^  in  consequence  of  an  offence  com- 
mitted whilst  in  the  possession  of  the  pawnee, 
the  case  becomes  in  effect  the  same  as  if  he 
had  been  destroyed  in  the  pawnee's  posses- 
sion. If,  on  the  contrary,  the  claim  of  the 
proprietor  be  less  than  that  of  the  pawnee, 
the  claim  of  the  pawnee  is  in  that  case  an- 
nulled only  in  proportion  to  the  sum  dis- 
bursed to  the  proprietor :  and  the  remainder 
is  detained  in  pawn  in  lieu  of  the  slave ; — 
wherefore,  if  the  pawnee's  debt  be  at  that 
time  due,  he  may  then  take  this  sum  as  a 
satisfaction  for  it ;  but  if  the  term  of  pay- 
ment should  not  have  arrived,  he  must  re- 
tain it  in  his  hands  until  his  debt  become 
payable.  If,  on  the  other  hand,  it  should  so 
happen  that  the  price  of  the  slave  does  not 
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TT'-   -;    a-.:  cratuiiouslT.     Aa.  therefore,  a  mokty  tf 
rirt-  t]    The  atonement  is  due  from  th*  paini««,  if 
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'.:.*   =.av-    Las 
'-  • :.  -  ". ;  V'A  ir  i-  r-ikir.  j  •a'i-!i-.'::'.r.  iV-r  It, 
\..r    .y.:..  •'i.r-i'.T-  :■.•  \* :. -i' t v.  r  7  .irt  •:■:  :hr 
r.j':.*  iLiv  T-  :  :  iV.  • .  ■ :.  ♦•.•^*  d:>-  hjnrvi.  is 
-  .-:-  :.  :■  i  mv.1  '.l-.  -'.iv»-  ■/•.•.ain  Li?  Ir»-».dv!n. 
V!.  :.  ::  T-.-iV  r-    ^j^i::.  ktZ'^'i: — ar:-!  i:  thv 
hi......  iir-.r  •■"•  :^::.::.i:  L:*   Jrvtdom,  should 

t:.  -  •::-  .ir*-  ti.v  r*L::i:r.i«:r.  hr  i?  not  thtn 
t:.::!-vi  •-■■  '.liim  a  :•  imr-urM^Tcrnt  ir.-m  any 
j-r-  :..  a-  :;.•  T.-r,*yh-  d:?l'ur-**i  was  due 
:r  ■     •  :•:■.  ■ :.  :■.:•    u:.:  -.'.  L:«  -.-wl  ae!. 

/..■■■    ■ :  ■■♦    '.'»♦>•  ;v» '/  'qu.il  'y  iy  i*.-? A   y«i rt {*.  5 . 
— li  .-i  f-rrs.-n  pawn  a  ^lave  valu-rd  at  two 
t:.  .'i-iiii  d:nL«  in  sKuritv  -.t  a  ddt  of  one 
ti.  .i^ir.d.  .ind  thv  *lavt- ei.'nirait  an  orfenoe. 
\r.  'Ki*.  ■  i".  tl.'   pawt'.T  and  pawnt-e  must 
}►..!!.  f-  .  r-i"  r».-d  to  I  ay  tht-  atunt-mtnt  ;•  lor 
a^  ii'.-.'i'ty  ordy  •'!  tLv'>lavv  i<  in^urtd  wiih 
tV    T-awnv .  the  i>!h»T  m«;'i«rty  K-ine  wiih 
}.im  n*  u  tfiit :  and  aot-.-rdinely  thu  atono-  . 
iii-r.t  1  r  *}is  in^^'irvd  mouiy  is  1  harsrable  to 
hi::i.  a::  1  t\.it  «.•!    t!iv  othtr  moitrty  to  the 
paMTiv»:r.     l!.  thtT'-'f-.T:-,  th»>  pawner  incline  ' 
t-i  L'ive  the  s^.avt-  a>  a  ciiinipii^sition  for  the 
oTl-.-n'.-* ,  and  th»>  pawnee  assent  thereto,  hi? 
[ihr  pawne».*>]  debt  is  extinguished,     lif,  on 
X}.».'  I'-ntrary,  the  parties  disaiTce  (one  of 
th'.m  in«:Hiiinc'  to  ^ive  the  slave  in  composi-  . 
ti-.n,  and  thi-  nther  wishing  to  diseharpe  the  ! 
aV.ii' ni».nt  .  the  declara!i«m  is  in  that  case; 
a-i.tpt'-d  ••t"  thr  party  who  prefers  paying 
\\h:  alonfTiiint.  wnt-ther  it  be  the  pawner  or  ! 


Ii.iwnto :  i''*T  if  the  pawnee  pay  the  atone- . 
ment,  still  th«:*  right  of  the  pawner  is  not  j 
au nulled ;  wht-reas  the  pawner,  in  commut- 
ine  th«^  slave  1«t  the  penalty,  would  destroy 
the;  riu'ht  of  the  pa^iTiee.  If  the  pawnee 
pay  the  atonement,  a  part  of  the  payment, 
in  proportion  tu  tlie  part  [of  the  blave]  he 
held  in  trust,  is  considered  as  gratuitous 
(for  this  reason,  that  if  he  had  not  chosen 
to  pay  it,  the  matter  would  have  rested 
upon  the  pawner},  and  such  being  the  case, 
he  has  nu  claim  upon  the  pawner  for  an 
indemnification. —  If,  on  the  contrary,  the 
pawnee  reiuse  to  pay  the  atonement,  and 
the  pawner  discharge  the  whole,  a  moiety 
of  it  is  in  that  case  placed  to  the  account  of 
the  pawnee  (that  is  to  say,  is  deducted  from 
liis  claim) ;  for  as,  in  all  cases  where  pledged 
slaves  commit  a  crime,  the  debt  of  the 
pawnee  is  held  to  be  extinguished  upon  the 
pawner  either  making  over  the  slave,  or 
])aying  the  atonement,  it  follows  that  the 
pawner,  in  paying  the  atonement,  does  not 

*  This  does  not  mean  that  each  is  to  paj 
the  atonement  (for  that  would  be  to  pay  it 
twice),  but  that  the  obligation  of  atoning  for 
the  offence  rests  upon  the  one  as  well  as  upon 
the  other. 


proportionate,  pan 
the  slave  is  dvtaiii€-d  in  pawnin  K^^ariifjl 
th-  rart  remaining  due. 

5»iV  :/«•»  pUdgt,  ami  *iUcharge  th*:  th^it,  fit'n 
f'lr  j-'urn^e**  ci'hfrnf. — Lf  a  pawner  die.h« 
executor  is  empowered  to  sell  the  p!ecf\ 
acd  disohax^re  the  debt,  provided  he  obtaii 
the  o-jn-jent  of  the  pawnee;  for  a*  the ^li- 
lUt'.T  represent*  the  pawner,  he  hi<  con^r 
quently  the    same   power  and  pnyileee  i* 
had  appertained  to  Lim  during  ni^  liffrjcf. 
But  if   a  pawner   die  without  kavini  is 
exi-eutor,  it   then   belonirs  to  the  Ku^  !* 
ay.point  a  persC'U  to  act  in  that  eapaiity:  a 
it  Is  his  duty  to  conserve  the  rights  olUc-r 
who  are  themselves  incapable  of  maintiii- 
ing  them  ;  which  purpose  is  fuliillvd  in  te- 
appidntmcnt  of  an  executor,  who  mat  dis- 
charge the  debts  of  the  deceased,  andrrtrin 
payment  of  his  claims  ui>on  others. 

An  CJTirutor  cannot  much  effetf*  oi  fAv 
thfunct  fft  any  pariicmar  creaifor,—\i  at 
exc-cutor  pawn  part  of  the  effects  of  Vjt 
defunct  to  one  of  his  creditors,  it  ia  flirzi, 
and  the  other  creditors  may  compel  bim  td 
revoke  the  pawn  ; — for  an  executor,  t* 
having  the  power  of  paying  some  01  tie 
creditors,  and  of  excepting  others,  csnut 
therefore  give  pled^res  to  some  and  rot  'i 
others ;  as  a  pledge  is  held  to  be  the  sacr, 
in  effect,  with  an  actual  payment.  If,  thf k« 
fore,  the  executor  should,  in  the  mean  tia-, 
discharge  the  claims  of  the  other  credittft 
the  pan-n  which  he  he  fore  made  is  vjhi 
since  in  satisfying  them  he  removes  the  r^: 
to  its  legality. 

Unless  there  he  onh/  one. — But  if  the  d?* 
funct  should  leave  only  one  debt  arabi' 
him.  in  that  case  the  executor  is  justilie«l  ia 
pawning  part  of  the  effects  in  security  ot  v.: 
for,  since  he  has  a  power  of  giving  part  i-' 
the  effects  in  payment  of  the  debts  of  :b 
deceased,  he  may  consequentlv  deposit  pirl 
of  them  in  pledge ;  and  if,  afterwards.  W 
sell  the  pledge  as  a  means  of  discharm 
the  debt,  it  is  lawful,  because  the  sale  uf  ti< 
effects  of  the  defunct  with  a  purpose  to  piT 
off*  his  debts  being  lawful  when  tney  are  ai 
pawned,  it  is  consequently  so  likewise  wLta 
thev  are  pawned. 

lie  may  rrceire  pletlges  in  securitu  fff 
debU  vicing  to  the  (fefunct, — If  an  exe^ut^* 
take  a  pawn  in  security  of  a  debt  due  to  tit 
defunct,  it  is  lawful ;  because  the  sei-iin  0: 1 
pawn  is  the  same  as  a  receipt  of  paymtnt ; 
and  it  is  the  duty  of  an  executor  to  'reciivi 
payment  of  the  debts  of  the  deceased.  A 
more  particular  explanation  of  th»^  pow.rs 
of  an  executor,  with  respect  to  pawns,  sbli 
be  given  in  treating  of  Executorships.) 

iSec^jow. 

Grape-Juice  still  re7nain8  in  paten  o^f" 
having  become  urine  and  then  cinegar.-^h  i 
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perioa  pawn,  in  setmiitr  of  a.  debt  of  ten  its  proportionftta  vdne ;  that  is  to  laj,  the 

airms,  a,  qnontitr  "f  the  juice  of  grapes  of  debt  must  be  divided  proportionablf  to  the 

Qie  ume  value,  which  alterwardd  btcameB  value  which  the  arigiaal  bore  at  the  time  of 

wine,*  and  then  vinegar,  and  the  value  of  concluding  the  bargain,  and  that  which  the 

Ota  vinegar  b«  also  ten  dirnit,  it  in  that  case  offapriag  hears  at  the  time  of  redeeming  it ; 

remain!  id  pawn  for  the  debt  of  ten  dirms ;  and  the  proportion  given  to  the  originEd  is, 

beoanse  whatever  is  fit  to  be  sold  is  likewise  upon  the  loaa  of  it,  held  to  be  annulled ;  but 

fit  to  be  pawned,  since  worth  is  requisite  to  that  of  the  offspring  remains  due,  and  must 

the  fitness  in  the  one  instance  as  wtlt  as  in  be  paid  by  the  pawnee  towards  the  redemp- 

tha  other;   and  wine,  although  not  at  first  tion  of  it.*     (A.  variety  of  cases  are  deter- 

qoaUfied  for  sale,  does  yet  possess  that  fit-  miued  b;  thia  rnle,  several  of  which  are  set 

nen  ultimately ;— whence  it  is  that  if  ii  \".r-  forth  in  the  Kafayat^al-Moontihee ;  and  the 

■on  purchaso  the  juice  of   i^api;,,   :iiiil   it  wholo  are  enumerated  in  the  Jama  Sagheer 

beoomewine  prior  lo  his  taking  inis^LSsLon,  and  Zeeadat.) 

■till  the  compact  of  the  sale  is  not  cii»3olvLd ;        T/ie  paieaee,  using  the  product  from  the 

;  bst  the  purchaser  has,  in  such   iaM\   tliL'  pledge  by  permistion  of  the  pawner,  it  not 

option  of^  either  adherinjf  to,   or   rc.'iJiuft  liable  for  aiii/  thing  on  that  account. — 1p  a 

&am  the  hartrain;    as  tho  goode  u-hii'li  hi'  person,  having  pawned  a  f^oat,   desire  the 

pnrchnsed,  having  been  changed,  ml-  tliiuliy  pawnee  to  milk  it,  giving  him,  at  the  same 

■a  it  were  damajred.  time,  permission  to  enjoy  whatever  quantity 

^  pledge  destroyed  in  part  is  still  retained  he  lui^ht  milk,  and  the  pawnee  act  aucord- 

in  pouvn  with  respect  to  the  remainder. — If  infrty,  he  is  not  liable  to  compensate  fur  tho 

&  goat,  estimated  at  ten  dirtns,  having  been  milk  he  may  have  thus  consumed,  noi  is  his 

.  pawned  for  a  debt  uf  the  same  amount,  should  claim,  on  that  account,  in  anv  measure  dimi- 

'  KftfrwardH  die.  and  its  skin  be  prcEiervcd  so  nished,  since  he  used  the  milkatthciubtaneo 

■a  to  bear  a  value  of  one  dirm,  it  is  detaineil  of  the  pawner.     If,  therefore,  the  goat  die 

inpawniusecurity  of  a  like  partol' the  debt  j  unredeemed  in  the  hands  of  the  pawnee,  the 

for  as  a  coutraet  of  pawn  is  completed  and  debt  owing  to  him  must  he  divided  into  two 

,  perfected  by  the  destruction  of  the  pledge  parts,  proportionate  to  tho  value  of  the  cuat 

uinoe  the  object  of  it.  nami'lv,  a  p^iyment  of  and  of  the  milk  ;  and  that  part  opposed  to 

debt,  is  then  obtained),  it  follows  that  where  the  goat  is  cancelled  ;  whilst  the  oUier  part, 

ft  part  of  the  pawn   remains,  tho  contract  opposed  to  the  milk,  remains  due  from  tho 

continues  in  force  in  proportion  to  that  part,  pawner ;  because,  although  the  milb  be  tho 

,  It  Lt  otiierwise  where  a  goat,  hiving  ocen  property  of  the  pawner,  yet  as  tho  pawnee 

'  told,  dies  before  the  purchaser  takes  pu^sis-  consumed  it  by  nis  desire,  tho  case  is  Iho 

■ion,  and  the  skin  is  preserved  ;  for  lu  thit  "><ne  as  if  the  pawner  had  himself  taken 

\  ease  tho  contract  is  completely  void  {that  is  and  deatruyed  it.      The  pawnee,  therefore, 

:  to  say,  it  does  not  subsist  even  in  regard  lo  is  not  answerable  for  the  milk:  but  [if  tho 

;  the  akin) ; — because  sab  is  rendered  VLiiJ,  goat  die]  his  claim  still  eiists  with  respect 

'  and  entirely  done  away,  by  a  destructi^ln  ol  to  that  proportion  which  corresponds  with 

■  the  goods  before  the  delivery  of  them  tu  tht-  it.     The  same  rule  also  obtains  with  regard 
,  purchaser ;  and  such  being  the  case,  it  can-  to  the  offspring  of  a  goat,  which  a  pawneo 

■  not  (in  this  inatanoe)  revert  with  respect  to   eats  at  the  desire  of  the  pawner;  and,  in 
the  skin. 

Anff  increase  accruing  from  the  pledge  is  " — 

delained  in  pawn  along ^  with   it.  -  Kvket  .  As  this  is  somewhat  obscure,  it  may  be 

Xies  of  increase  awruing  from  a  pledge  p^„p„  (^  ^^j^p  it  more  clear,  by  a  state- 
.„■  tho  execution  of  the  contract  (auoh  as  n^^nt  of  the  case  according  to  the  rules  of 
milk,  fruits,  wool,  or  pr^eny).  belong  to  the  proportion.  Suppose,  therefore,  the  debt  to 
pawner,  as  being  tho  offspring  of  his  pro-  be  one  hundred^  dirms,  the  original  pledge 
perty  :-but  thev  are,  neverthelc.a,  detoined  ^^lued  at  one  hundred,  and  its  offspnag  at 
With  the  onginal  in  pawn ;  for  branches  are  fift,,_in  that  case  the  original  and  offspring, 
dependent  on  the  stock ;  and  the  contract  of  amounting  to  one  hundred  and  fifty  dirriis, 
pawn,  being  of  a  binding  nature,  citenda  are  pawned  in  security  of  one  hundred  dirms. 
over  all  itsTiranohes.  If.  however,  this  ofl-  _>;„„.  in  order  to  know  the  propoi-liong  of 
•pnng  be  destroyed  in  the  pawnee  s  hands,  pava  which  tho  original  and  the  oflspring 
he  IS  not  responflible  for  It ;  because  no  part  respectively  hear  to  the  whole  debt,  the 
of  the  sum  opposed  to  the  original  !S  opposed  i„ti^r  must  first  bo  multiplied  by  the  ori- 
to  the  ofi-pnng,  as  that  was  not  onmnally  j,inai .  „„d  ,he  multiple  divided  by  the 
included  in  the  conlraut,  since  the  proposal  ^^ole  value  of  both  [original  and  offspring], 
Md  acceptance  which  form  the  con  racl  did  and  tho  product  gives  the  proportion  of  the 
not  relate  to,  or  eomprehend  it.  It,  on  the  original ;  afcr  which  the  sioie  proooas  must 
contrary,  the  original  be  dustroyed,  and  the  he  observed  with  respect  to  the  offspring  :— 
offspnng  remain  whole,  it  is  incumbent  on  when  the  calculation  will  stand  thus : 
the  pawner  to  redeem  the  same,  by  paying 
150  :  100  :  :  100—681  the  proportion  of 

tha  original  pledge. 
150  :  100  :  :    SO — 33i  the  proportion  of 

tho  of&pring. 


Vol  it. 


.i^^.  -  -    f'-^rr  .ziT'.uJi  i.?=iiir   zi'TL-^T  xzzxch.  t>f  slare  to  the  nctk-rr  ;«sr- 


rith  tne   mother,  jyinrt 


.•   :  .••  r? . —  : .  "iit  r:   •-■rr  in  i  thr  «ljkve.  accorcinz  lo- the 

Til-^  -rii.'-:  ".ji-ry  s^v-miij*  b^^prfe  at  -Lt  tiC: 

.-:•,.-".         L:  *.^   .tj-ii  .:  *»::=iz. :   ir.i  fr>si  the  sum  orp'^'*^  ti- ti: 

7  .- .  •  r  ■  -"!  ■---  «-- ■  -  i  ri.'— ---"  —  .".--rr  a  t  r  7:r:icc>i:«-  ^art  must  \x  allc-nei 

1..:    — .-    Ti.  ;.    .ij..    liir  T'.a:*:-!  thv   «lj.ve 

-.-1-:  •- .  '■- :    .r.r-.-il  7---^-  '-=  1--    ij  ::  w..r-    to  ihv  criiriiial  ma:"tr  ■.':*;:• 

-  .     z^-.. .-.'.  .:  --  --i- 1  —  :-r  ijrr-r.-iiTZ*: ;  whriiir  th«^  child  i<  istlud-rdi: 

-J.      .-  .    :•  .1.:.    :!   -i  r*.   'z,-z  \r.    :r.T-  r'i.n  c:  th*  moth- r  •July. 

--L   .•-•--  -■-     '  1  *.::.    ::i-.r  ;■:■-./.  r  ;-.  f.i-»*-. — I J  a  jvTsoa  pawn  a  sl:^; 

.  r--      :   i    :     :  :-  y. -ri:j    :  v  xl  ,-i  jt  i-r  tt-:- usj.nd  'lirau  in  scOiiri'.Tv' 

.  :Lii-  ■'.- -  "..-A--  :■!  L.:  ^s:—  i  i-"::  of  thrr  same  azioui.t,  and  aftcrviKs 

•.     ;:.-:-    J.I.1   i! ;-*:-—='-   :  r>.  th?  p2"*T.-r*   acvthrr  slave,  litwia:  iff 

.r.  ■_    -.   ij--    .-;..-?..  1  :.  i  -ir-  ::.-.   --=:r  valu-r,  to  b:-  dtrtaiscd  ia  phrt'i 

,.   .  l' •  ^-    »'.--i     ::--i  •.■-  ::.    :.rTr.rr.  in  that  caso   the  fir^t  ih«u 

.-    :.   :*.     A'-,   v.-;--:   i  1:»  i.r.-:  i^rvd  a*  rvina- in  pawn  antii  s'uch  tie 


:     .i'  •.      :.L-.     :  :  -TL-iiJ  ::.  iL.:    .'L-r:  !  r  ttr  arst  slave  was  iccluiiiiintii-: 
1..."..  :.  ':    -r?   .l  ti-c  «iay  ::    r- fp-.-sibility  of  the  pawncc  mly  U^auxif 
:.  — ::  :. .      ::    '.  .     '.  ^l-»r    ■. :    i:-t    L>  r-i:  e  r-;*?*?*' i  in  stcuritv  ol  d'^t:  iii 


..•     :        -  ■..  :.  :..     l -r.  .r-i  i.r-.?.  Jk-u  ,r.j.  as  &•  tL  ta-;-  seisin   and  the  debt  st'.llixiit. 

:  :..      ; :.   ..-.  -:  ::.    :.:..-.    :..L.-.-i-  :•:•:   slav.:-  therttVre   coutinuc-s  a  6abj«X '^*. 

;:._•   '.  .      --•:■    ;-  '■■'        ■   ":.    -'i-i.  ^-i  "r.c  r- ?;vi. utility   until    the   sti^in  be  icnti^T 

..r-    .' ■    :  •:.-    -  "'  -li-'^i'^-  • --^  th.Usind.  v. idt.  i :  and  such  being  i he  case,  the p*«^' 

t;. .  -     *.  :^  1"  >-•  •'  '--''-  '-i'i-  -i  J-*-'  thr-.t:  is  n-.t  lia'ie   lor   the   second  tlaus  as  tfc 

T.-.-r  -.   tvk      ',:    V. :..  L   -r.    '.-jjvs'.d  to  iLv  parti-.s  i:ittrnd  one  of   them  onlj^to  U- n- 

or.*'.:.  .1  ;.-. i--.  ---  "'-■-•  r'-ii-^in*.-.?  ^ne  tv  d'.dtrd  in  the  pawnee's  retponsiDility :— l^ 

ir."  ::.  r-  Iv.  :  ll  ;  i    ir-iiL::  tv  't.is  pr.p-jr-  up-on  the  pawnee  restorinsr  the  first  *L*«r? 

t..:.  *.:.  y  J :•.:•?;••*.:••'. ly  ■.hir.rtd  I'.r,  ii  l-.'St  th-  pawner,  he  bt comes  responsible  fa  ik 

'  -  -  id. 


<i.  .1  l.ft'.u:---  '.-•.iri.a'.-.d  ut  or.nr  lhv/u?and  pltd?'.'  bv  afterwards  de&troved  in  hi*  .-Si 
C.I...-,  'i:.'i  •i-  pwi.t-r  ti.  n  iriTtja-.-  tht-  pawnee's]  pusscsjion,  he  is  nut  rtspoMiJJ 
ii.    :.'•'  i  V  'i.'  :i.  .iri-^n  t^i  a  >laVf  al^.J  valuvd    for  it,  ai-cordinjr  to  our  doctors,  pro^'rcdii: 


Jit ',:.-  'A.'jU'  .:.'!  •■.'.rii.-  [  ;ij  iu-j  to  tht-  rawntc,  upon  a  favourable  construction  of  the  U^ 
*•  I  l;.i\'  ul'iv'i  ii»i-.  riav J  to  ihu  cLiid  uf  the  —contrary  to  the  opinion  of  Ziffer.  Th' 
pi  ill'-."  ,  t;.c"  hlaw  i-  in  that  cati.-  paw:.td  rt-asuns  fiT  a  favourable  construction  ii'^ 
v.iMrii.''''.h:l'l  o:.iv.  It,  ihtTilorL-,  the  child  L.\w  in  this  particular  are  twofold,— Fifc- 
jilit  IW..1I..-*  di»-,  th-  j'la\e  is  nu  lunger  in  a  pled pe  is  insured  on  two  conditions  ;—«'■ 
pawn,  i:.-^!iiui  h  that  the  jiawner  may  that  it  bo  actually  possessed  by  the  pa^T.'i- 
ii.sniu'.-  iiiiii  fiy"i  the  pawnt-e  without  ^  and  another,  that  it  be  opp^ised  to  a  de'.» 
n iiikir.'-'  him  any  rt.turn.  If,  also,  the  slave  cither  due  or  promised.  >ow  compi-nsitia 
>.h'Aild"ai«-,  or  \}L-  lus*,  nothing  is  chargable  for  a  pU-djje  in  the  case  of  a  debt  thi-a  d«. 
on  tiiiit  ui.xoiint  to  the  pawnee. — If,  on  the  is  made  in  this  manner, — that  if  the  pan 
otli'.r  hand,  the  moth*  r  should  die,  the  debt .  be  lost  in  the  hands  of  the  pawnee,  his  dfc^ 
must  in  that  ease  bt-  divided  betwL-en  the  |  is  extinguished,  provided  the  value  of  lb 
Viilu-  hhe  boru  at  the  time  of  c«meluding  the   pledge  be  adequate  to  the  amount  of  tbs 

*  *  '    '       »  u  1     _      _    ^^.\J^.  whereas  compensation  in  the  case  of  > 

promised  debt  is  made  by  constraining  ^ 

v«  u.^  »w....w.^ ^    -  pawnee,  in  case  of  the  decay  of  the  pitdr- 

tliT  ehiid  miiht  therefore  be  proporlionably  m  his  hands,  to  makc^  good  to  the  pJavnef 
divided  l)et.\<en  it  and  the  slave,  agreeably  the  sum  he  had  promised  ; — and  in  a  cj« 
to  ih<ir  r<;.-p'  ctivi-  values,  in  order  that  it  where  the  pawnee  acquits  the  pawner  i>. 
iith«  r  of  ill'  ni  should  die  hu  may  be  charged  the  debt,  or  bestows  it  on  him  in  gift,  ji* 
for  mcurdingly.     lfi  on  the  contrary,  the   second  condition  is  wanting,  as  no  debt  tii»l« 

in  that  instance  either  due  or  proiuJA^ 
•Secondly,  one  object  of  a  pawner  in  ccr' 
vering  the  pledge  to  the  pawnee  ia  that,  ia 


contract,  and  that  which  the  child  bears  on 
till-  day  ol  redemption;— and  since  the  slave 
was  att.icbcd  sob  ly  to  the  child,  the  share  of 


•  lo  distinguish  it  Irom  acridenlal  in- 
crease by  breeding,  vegetation,  &c. 
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case  of  its  loss,  he  may  be  absolved  from 
any  further  ooligation:  but  where  the 
pawnee  acquits  the  pawner  of  the  debt,  and 
the  pawn  is  afterwards  lost  in  his  hands,  the 
desire  of  the  pawner  beinf^  accomplished,  the 

gawnee  is  not  therefore  liable  for  it  (unless, 
owever,  the  pawnee,  having  remitted  the 
debt,  refuse  to  restore  the  pawn,  and  prevent 
the  pawner  from  resuming  it ;  for,  in  that 
ease,  if  the  pledge  be  lost,  he  is  responsible 
for  the  value,  since  by  such  obstruction  he 
becomes  an  usurper,  as  he  no  longer  possesses 
a  "power  of  obstruction). — In  the  same  man- 
ner, if  a  woman  take  a  pledge  from  her  hus- 
band in  security  of  her  stipulated  dower, 
and  afterwards  exempt  him  from  the  pay- 
ment of  it,  or  apostatize  from  the  faith  before 
oonsummation,  and  the  pledge  be  then  de- 
fltroyed  in  her  hands,  she  is  not  responsible  for 
it,  as  the  dower  (like  the  debt)  was  remitted. 
Tf  the  pledge  be  destroyed  with  him  after 
he  naa  received  paument  of  his  debt,  he  miist 
return  what  he  has  received^  ana  the  debt 
stands  liquidated. — If  a  pawnee  receive  pay- 
ment of  his  debt,  cither  from  the  pawner  or 
from  an  unconcerned  person,  in  a  gratuitous 
manner,  and  the  pledge  be  afterwards  de- 
aferoyed  in  his  possession,  his  debt  is  in  con- 
sequence extinguished,  and  it  is  incumbent 
on  him  to  restore  what  ho  had  received  to 
the  person  from  whom  he  received  it,  whe- 
ther the  pawner  or  any  other ;  for  the  seisin 
of  the  pawnee  is  equivalent  to  a  receipt  of 
payment  in  case  of  the  loss  of  the  pledge ; 
and  in  the  present  instance,  upon  the  pledge 
being  destroyed,  the  pawnee  is  accounted  to 
to  have  received  payment  from  the  time  he 
'was  first  seised  of  it ;  and  as  he  is  not  en- 
titled, after  that,  to  a  second  discharge,  and 
the  payment  he  had  received  as  above  then 
becomes  such  in  effect,  it  must  therefore  be 
j^indcd. — In  short,  the  discharge  of  the 
miwnee's  claim,  whilst  he  remains  seised  of 
the  pawn,  does  not  take  place,  but  continues 
•nspendea  until  he  deliver  it  to  the  pawner ; 
and  such  being  the  case,  the  pawner  is  not 
therefore,  durins  that  time,  held  to  be  ac- 
quitted of  the  debt  ;~and  upon  the  pledge 
being  afterwimis  destroyed  in  the  hands  of 
the  pawnee,  his  possession  of  it  under  such 
a  circumstance  is,  in  effect,  a  receipt  of  pay- 
ment, and  the  other  payment  received  whilst 
be  was  in  possession  of  the  pledge  is  an- 
Atilled  and   done    away,  for   otherwise   a 
sepetition  of  discharge  would  bo  induced  ;— 
for  which  reason  he  must  refund  the  monej 
he  received  in  payment, — and  also  for  this 
reason,  that  if  he  were  not  to  refund  it  the 
intent  of  the  pawner  would  be  defeated. 

And  so  likewise,  if  he  compound  the  debt, 
•—If  a  pawnee  puronase  some  specific  article 
fnsoL  the  pawner  in  lieu  of  his  debt,  or  com- 
pound the  debt  with  him  for  some  specific 
article ;  and  the  pawn  be  afterwards  lost  in 
his  possession,  he  is  still .  responsible,  and 
may  therefore  be  compelled  to  restore  the 
article  which  he  had  eitner  received  in  pur- 
ohase  or  compoeitipn ;  for  the  seisin  of  that 
article,  in  either  case,  is  equivalent  to  an 


acceptance  of  payment ;  and  consequently, 
if  he  do  not  refund  it,  a  double  receipt  or 
payment  is  induced,  as  mentioned  in  the 
preceding  example. 

Or  if  the  pawner  {with  his  concurrence) 
transfer  the  debt  upon  another  person, — If 
a  pawner  transfer  the  debt  which  he  owes 
the  pawnee  upon  another  person  (such  as 
Zeyd,  for  instance),  who  agrees  to  pay  the 
same,  and  the  pawnee,  having  assented  to 
such  transfer,  aco  uit  the  pawner  of  Uie  debt, 
and  the  pledge  oe  afterwards  destroved  in 
the  pawnee's  nands.  the  transfer  is  tnereby 
rendered  ineffectual,  and  the  claim  of  the 
pawnee  is  annihilated ;  for  although,  in  con- 
sequence of  the  transfer,  the  transferrer  [the 
pawner]  be  acquitted  of  any  further  concern 
in  the  matter,  yet  this  acquittance  is  the 
same  as  an  actual  payment,  inasmuch  as  the 
sum,  the  payment  of  which  he  had  trans- 
ferred upon  the  other  person,  is  ultimately 
disbursed  by  him,  he  having  so  transferred 
it  in  consequence  of  his  having  a  claim  upon 
the  transferee  for  a  like  sum,  whence  the 
payment  is  made  from  him  in  effect ;— or,  if 
that  person  was  not  indebted  to  him,  stiU 
the  pawner  must  afterwards  repay  whatever 
sum  he  may  have  disbursed  in  consequenoe 
of  the  transfer,  as  in  that  case  he  acted  in 
the  capacity  of  an  agent  on  his  behalf. 

If  the  pledge  be  lost  after  the  parties 
agreeing  that  no  debt  had  existed,  it  stands 
as  a  discharge  of  the  supposed  debt, — If  a 
person  pawn  anv  thing  into  the  hands  of 
another,  and  both  parties  afterwards  concur 
in  saying  that  no  debt  had  ever  subsisted 
between  them,  and  the  pledge  be  then  de- 
stroyed in  the  hands  ot  the  pawnee,  it  is 
answered  by  the  debt ;  in  other  words,  the 
debt  in  security  of  which  the  thing  had  been 
pawned  is  extinguished ; — for  there  is  still 
a  probability  of  the  debt  being  established 
by  the  parties  at  some  future  period  concur- 
ring and  agreeing  that  it  did  exist ;  whence 
it  is  possible  that  the  debt  may  be  claimed, — 
a  circumstance  which  cannot  happen  in  a 
case  of  acquittal  of  debt. 
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OF  JAKAYAT,  OR  OFFEKCES  AGAIKST  THE 

PERSON. 

Definition  of  Janayat, — Jakatat,  in  the 
language  of  the  law,  is  a  term  expressive 
of  any  prohibited  act  committed  either  upon 
the  person  or  property : — in  the  practice  of 
lawyers  it  signifies  that  prohibited  act  com- 
mitted upon  the  person,*  which  is  called 


*  Arab.  Zat,  signifying  the  body  oonneoted 
with  the  soul ;  in  opposition  to  Badn,  which 
means  simply  the  material  body.  The  trans- 
lator renders  it  person  or  Hfe,  as  beat  suits 
the  context. 

42* 


murder,  ot  upon  a  part  of  tli«  body,  which 
is  termed  iroundin^  ar  uaiming. 


bath,  f<nmt«in,  or  bo  forth,  irime  thn-  in 
no  way  injarioiu  to  the  commimitT ;  iW . 
he  bas  the  right   (id 


Chap.  IIT.-Of  Retaliation  in  Matters 
dhiirt  of  Life.  , 

Chap.  IV,— Of  Evidence  in  case*  of 
Murder. 

Chop,  v.— Of  the  CireumBfonccs  under 
whieh  Murder  takes  place. 


OF  DEEIYAT,  OB    FINES. 
D.:fiHi(iuH  of  Dreayal. —DEEAYkT 
plur.il  of   Deyit,   which  ligniUea   th 
I'Xaelvd  fur  any  offiinec  upoa  the  person. 
Chap.  I.— Introductory. 
Cliap.  Il.-Of  Suiaanccs  pUced  in  tl 

Highway. 
Chap.  III.— Of  Offencea  committed  by 

upim  Animals. 
Chap.  IV',— Of  Offences  committed  by 

upon  Slaves,  ^^ 

Chap,   v.— Of  Offences  committed  by    i,iai,iFai/ 
nsu™-d  Slaves,  or  Infanta,  during  ,  J^^  ^, 
the  Laurpalion. 
Chap.  VI.— Of  Kissamit, 
stration  of  Oaths. 
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CHAPTER  II. 

OF   SrIS.lXCES  PLACBD   IS   THE  HIOHWAT. 


S;  (irii 
othtn) 
of  pawinf;  and  repassinj^,  it  fuUov^  Uu; 
provided  there  be  no  injury  sustained.  Itt 
ubstrucling'  him  in  the  enjoyment  woul^l  t( 
vexatious.  But  if  they  t«  injurious  W  th 
community,  the  use  of  them  is  abomiubli. 
Tkry  cannot  be  erected  or  trt  if  in  i 
chted  lane  tcUhout  the  content  oflhr  iiiMi- 
tanta. — It  is  not  lawful  for  an  inhabilaDt  ^f 
a  kno  shut  up  at  one  end  to  pmstnict  bil 
a,  bith,  Bi't  out  a  spout,  or  so  forth,  nitl»]r 
the  consent  of  the  other  inhabitants,  whelL* 
it  be  injurious  to  them  or  othendu:  fori< 
the  lane  is,  in  fact,  their  propertr  (rteiKi*- 
is  that  the  right  of  Sbaffa  with  leqtKi  u 
the  houses  in  it  appertains  equally  t«  I^ 
all),  their  acquiescence  is  therefore  iili!- 
pcnsable.  In  a  public  road,  moreov* r,  li; 
conversion  to  particular  -ose  is  la»i'ul  'n 
all  men  indiscriminately,  eiceptin^  mIj  it 
instances  where  it  may  prove  detniMijal; 
Ki.  u>  uin  f"'  as  it  is  impossible  to  obtain  the  sojoia- 
tho  fine  cence  of  eve^  individuaJ  of  the  comnnmin, 
each  is  therefore  accounted  a  proprisur,  lc4 
his  right  of  use  should  be  altiwettfi  i- 
feated :— but  it  is  not  so  in  a  closed  In*: 
for  as  it  practicable  to  obtain  the  acqaimfiK 
of  all  the  inhabitanta  of  the  lone,  the  [c- 
vileges  of  partnership  therefore  hold  f»i 
both  actually  and  virtually,  with  rcspeel  l) 
each  individual  of  them. 
A  perton  erecting  a  building.  4^.,  is  * 
ighiray  inciira  a  fine  for  any  penun.-bi 
person  erect  a  bnilding'  in  the  public  \iir 
way,  as  before  mentioned,  and  it  hapiK* 
fall  upon  and  destroy  sjty  one,  a  line  uix 
from  the  Akilos  of  the  peraon  in  qufiM' 
because  he  was  the  occasion  of  the  desaa- 
tion,  and  was  guilty  of  a.  transgiesa*  a 
having  erected  a  buildinjf  in  such  a  siliuM' 
and  a  person  who  occasions  a  deslmctirxii 
responsible  where  he  has  in  any  respect  tn*' 
gressed.as  in  the  case  of  dijr^ing  aweEi 
the  highroad.  The  same  ride  alsa  i>bu9 
where  the  building  falls  upon  and  HOotif- 
stroys  a  man  or  an  animal. 
,6,  n.i  -         - 


ir  the  admini-  I , 


wimbtr  uf  pertont)   it  may  Oftui* 


r  the  hi_  _._ 

perma  irhiitercr. — If  any  person  constmcl    another 

a  hiith,  or  stt  out  a  water-spout,  or  erei ' 

wall,  or  set  out  timhrrs   frum  his  wall 

build  upon,  or  set  up  a  shop  or  booth,- 

ihi'  public  ri>aJ,  every  other  pprson   is 

iibiTly,  however  mean  and  humble  hi i 

ditiou,  to  pull 


who  erected  it  is  responsible  fo'r'boit«' 

notbiag__i9due  from  him  who  fell  up** 

the  builder  was  the  prinB? 


other;  for  .._   .._. „,„  .„^    

cause  of  the  accident,  the  case  is  thenSa 
the  same  as  if  he  had  struck  the  person  »4" 
fell,   and  so  caused  him   to   full  upon  Ik 


bt-cause  all  people  arc  entitled  to  a  fret  I  other,   and   they  had"  both'  di'^ 
pavsaffo  along  such  a  road   for  themselves   quence. 
and  their  cattle  ;  and  the  case  is  therefore 
Die  same  as  where  a  stranger  erects  a  build- 
iiiK  up''n  a  partnership  properly  ;  ' 


t  of  dteth  eccntioned  by  the  faU  ^' 
—  If  a  water- spout.   »et  out  barn' 


of  the  partners  w  at  hbertj    person,  and  kiU  him.  an  eiaminatuTw* 
■h  building ;  and  so  here  like-    be  made  to  discover  whieh  partof  th»i?* 

^  I.  —  -  atmct  by  the  end  neit  * 
person  in  question,  house  from  which  it  hsd  praieoted.  no  iW 
B  make  um  of  the]  mentis  doe  from  th«  ponoD  who  kI  it« 


UHtniLoe  any ' 


n  the  rumoval  is  lawful  to  all,  t 


■like  partner*  in  the  rights  of  the  road.    11  I  that  he 

fclMntal,  however,  for  the -■      i . 

all  the  abon  cun,  I 
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because  with  respect  to  that  part  he  is  not  a 
transgrressor,  since  he  had  placed  that  in  his 
'    own  property;    but  if  it  appear  that  the 
deceased  was  struck  by  the  projectinc:  end, 
the  person  who  set  it  up  is  responsible,  be- 
cause with  respect  to  that  part  he  is  a  trans- 
gressor, as  haying  caused  the  spout  to  project 
over  the  road  without  any  necessity,  since 
lie  might  to  as  good  purpose  have  fixed  it  np 
so  as  not  to  project  over  the  road  at  all. — 
(It  is  to  be  observed  that  in  this  instance 
.    expiation  is  not  incumbent  on  the  fixer  up 
:    of  the  spout; — nor  is  he  excluded  from  in- 
lieritance ;  for  he  is  not  the  actual  pterpetrator, 
::   but  stands  merely  guilty  of  homicide  by  an 
::    intermediate  cause.)— II,  on  the  other  hand, 
r-   it  appear  that  the  deceased  was  struck  by 
i   both  ends  of  the  spout,  the  fixer-up  is  re- 
^    sponsible  for  an  half  of  the  fine,  and  the 
other  half  drops ;   in  the  same  manner  as 
'«:   where  a  person  is  wounded  by  another,  and 
I;    also  by  a  lion  or  tiger,  and  dies,— in  which 
[^    case  an  half  only  of  the  fine  is  due  from  the 
%   wonnder.    If  it  cannot  be  discovered  which 
'^-,  part  of  the  spout  struck  the  deceased,  in 
^    this  case  also  an  half  of  the  fine  is  due ;  for 
thci  accident  may  have  happened  in  either  of 
two  ways,  in  one  of  which  the  complete  fine 
y.  isdae,  and  in  the  other  nothing  whatever; 
^'.  and  therefore,  in  contemplation  of  both  cir- 
''   oamstances,  an  half  is  imposed. 
^j       A  person  having  fixed  up  a  nuisance  upon 
^'.-  JktB  house,  ts  responsible  for  any  damage  it 
■^   majf  occasion  even  after  he  has  sold  the  house, 
^    —If  a  person  construct  a  balcony,  projecting 
.^  from  his  house,  and  then  sell  the  house,  and 
"^i  the  balcony  afterwards  fall  upon  any  person 
'  f^  and  dcbtroy  him, — or,  if  a  person  set  up  a 
^'  piece  of  timber  in  the  middle  of  the  high- 
~^^  way,  and  aftei wards  sell  it,  and  deliver  it  to 
j;  the  purchaser,  and  he  [the  purchaser]  declare 
-*'«liim  acquitted  of  all  accidents  which  may 
~^r  happen  from  it,  and  leave  it  there  until  it 
:r>  fiJi  and  kill  some  person,— the  seller  is  re- 
^;  qponsible   in  both    instimces.  and   nothing 
''^  whatever  falls  upon  the  purchaser ;  because 
^j^  the  act  of  the  seller  (in  constructing  the 
■t^'"  halcony,  or  setting  up  the  timber)  is  not 
f  done  away  by  the  extinction  of  his  property ; 
'm,   and  as  such  act  occasions  responsibility,  he 
-«    ii  responsible  accordingly,  and  not  the  pur- 
^,  ehascr,  who  has  not  done  any  act  to  occasion 
^  zesponsibility. 

-C'      A  person  laying  fire  in  the  highway  is 

=-U'.  responsible  for  anything  which  mau  be  burnt 

t  m  consequence, — ip  a  person  lay  fire  in  the 

r^  bighway,  and  any  thing  be  burnt  in  conse- 

.^>  q|nence,  he,  as  having  transgressed,  is  respon- 

ai'  Able  for  the  damage.    If,  however,  after  the 

;;  fire  beinff  thus  laia  in  the  highway,  the  wind 

% '  sliould  blow  it  to  another  place,  ana  any  thing 

be  burnt  in  consequence,  he  is  not  respon 

s"   sible,  as  by  the  wind  carrying  off  the  fire 

-»  bia  act  is  done  away.     Some,  indeed,  say 

^>  that  if  the  fire  was  laid  in  the  highway  at  a 

^  time  when  the  wind  was  high,  he  is  respon- 

it  lible;   because  he  laid  the  fire  there,  not- 

.  >  withstanding  his  knowledge  of  the  probable 

a^  consequence:  and  therefore  the  act  of  the 

i 


wind,  in  carrying  it  off,  is  in  effect  the  same 
as  if  he  had  nimself  carried  it  to  the  place 
which  was  burnt. 

Workmen  constructing  a  nuisance  are  re- 
sponsible for  any  accident  it  may  occasion 
before  their  work  be  finished. — If  a  person 
hire  workmen  for  the  purpose  of  constructing 
a  balcony,  or  a  penthouse,  and  such  bal- 
cony or  penthouse  fall  upon  and  kill  a 
man  before  the  workmen  had  finished  it,  the 
responsibility  falls  entirely  upon  the  work- 
men ;  for  the  deceased  was  destroyed  in  con- 
sequence of  their  act ;  and  so  long  as  they 
continue  enga^d  in  the  work,  the  balcony 
or  penthouse  is  not  held  to  be  delivered  to 
their  employer.  Their  act  is  therefore  con- 
strued into  homicide,  insomuch  that  they 
must  perform  an  expiation  for  it.  Besides, 
as  their  employer  did  not  hire  them  to  kill 
any  person,  out  to  construct  an  erection,  the 
accident  has  therefore  no  relation  to  the  con- 
tract of  hire,  but  attaches  to  the  workmen 
alone,  whence  the  damage  also  attaches  solely 
to  them,  as  being  a  consequence  of  their  act. 
If,  on  the  contrary,  the  balcony  or  penthouse 
in  question  fall  after  the  work  is  finished, 
the  owner  of  the  house  is  responsible,  on  a 
favourable  construction ;  for  in  this  case  the 
contract  of  hire  has  been  completely  fulfilled, 
insomuch  that  the  workmen  have  become 
entitled  to  their  wages.  Their  act  has  there- 
fore devolved  upon  their  employer,  who  con- 
seauently  stands  in  the  same  predicament  as 
if  he  had  himself  performed  the  work ;  and 
he  is  responsible  accordingly. 

A  person  is  responsible^  for  any  accident 
occasioned  by  his  throwing  water  in  the 
highway, — ^If  a  person  spill  water  on  the 
highway,  either  purposely,  or  by  performing 
his  ablutions  there,  and  a  man  or  animal 
perish  in  consequence,  a  fine  for  the  man  is 
due  from  the  person's  Akilas,  or  a  com- 
pensation for  tne  animal  from  the  person 
nimself;  because  he  has  been  guilty  of  a 
tnmsgression,  injurious  in  its  consequences 
to  the  passengers  upon  the  road.  It  is 
otherwise  where  water  is  spilled  in  a  dosed 
lane  by  one  of  the  inhabitants,  and  a  man 
or  animal  perishes  in  consequence ;  or,  where 
an  inhabitant  of  such  a  lane  sets  down  any 
thing  in  the  middle  of  it,  and  a  man  or 
animal  falls  over  the  same,  and  so  perishes ; 
for  in  none  of  these  cases  does  responsibility 
attach  to  him,  as  any  inhabitant  of  a  closed 
lane  is  entitled,  in  virtue  of  his  residence, 
to  perform  these  acts  in  such  lane,  in  the 
same  manner  as  in  a  partnership  house. 
Lawyers  remark  that  what  is  here  advanced 
apphes  only  to  a  case  where  water  is  spilled 
upon  the  road  in  large  quantities,  such  as 
commonly  renders  the  footing  insecure ; — 
but  that  if  the  water  be  only  in  a  small 
quantity,  and  not  in  a  degree  to  endanger 
tne  passenirer,  there  is  no  responsibility. 

Unless  the  person  who  sustained  the  damage 
had  wilfully  passed  over  such  water,— 1e  a 
person  knowingly  and  wilfully  pass  over  a 
road  in  which  water  has  been  spilled,  as 
aboye,  and  perish  in  conse^oenoo  of  fAlling 
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in  it.  nothinJT  whatrvor  is  incurrtd  by  the "  aflericard*  occasion. — Ir  a  pe^wnhya^lccc 
pi-rion  wli'i  >pilt  tho  wat«r,  »in«;e  here  the  in  the  hig'hway,  and  a  second  ptrrsoa  rezytT? 
fill-  :i-<  <l  h:is  p«risli<«l  from  his  own  wilful-  the  stone  to  another  part  of  the  ro.id,uid  a 
HI -H  or  filt-^tiinry.  Som**,  howrrvtr.  remark  man  be  thereby  drstroyed.  the  rtsp •Dsibijitj' 
th:it.  this  mil-  oMains  only  whirc  the  watt-r  r-.-sts  npon  there-mover  of  the  5ton»r;  beeM« 
is  sj-iliiii  ovi  r  a  part  of  I  he  ro  ul,  for  in  that  _  the  act  of  the  original  dcftu^itor  is  abrinted 
rasir    a    p:irt    rmiaina    unafft.ctod^  by  it;— jin  its  effect,    by   the   place  which  be  bd 


wln.na",  if  it  exti-nd  over  the  whole  road,    occupied  with  the  stone  bein?  cleared isd 
1h<"  nassin^jrrs  have  no  option  ;  and  (as  they 
fiirth*  r  ohsiTve)  the  same  distinction  holds 
witli  r«!spf<t  \j(>  timbers,  or  other  nuisances, 


Bf't  lip  in  the  hi.L'hway. 

The  prrs'tn  irho  (h'rrrts  tenter  to  he 
npritihh'd  in  thr  road  is  rpftponaihle  for 
arridrnfA. — Iv  a  shopkeeper  desire  a  person 
to  hpriiikh?  wat'T  in  the  front  of  his  shop, 
and  anothrr  person  fall  tliere,  and  die  m 
ronsi'<|!i«'nco,  thi;  responsibility  rests  upon 
him  who  crave  the  nrdvr  [the  shopkeeper], 
on  a  favourable  erinst ruction  (and  so  like- 
wise, if  a  shopkeeper  hire  a  workman  to 
met  a  stall  or  other  ('dirtee  in  the  front  of 
his  ^hop,  and  after  it  is  iiuished  a  person  fall 
over  it  and  di**); — he(rauso  the  order  given 
b^-  the  slumkeeper  is  of  a  lawful  nature,  his 
rijrht  to  the  preeintrts  in  fnmt  of  his  shop 
bi'iiijr  superior  to  that  of  any  other  person  ; 
and  th»'refore  tlu*  act  of  the  person  whom  he 
din'cted  must  be  referred  to  himself. — It  is 
otherwise  wliere  a  person  orders  another  to 
throw  water,  or  erect  an  edifice,  in  the 
middle  of  the  hii?hway ;  for  in  this  case  the 
respimsil>ility  rests  upon  him  who  obeyed 
the  or«ler,  as  an  order  to  this  elfecl  is  unlaw- 
ful, the  man  who  fjave  the  order  possessing 
no  superior  rijrht  in  the  highway. 

( *</»«?  of  a  prrxofi  diijginq  a  ircllf  or  hti/ing 
a  stnm\  ni  the  hitjhtrat/. —  Iv  a  person  dig  a 
well,  or  lay  a  stone,  in  the  middle  of  the 
highway,  and  a  man  pi-rish  in  consequence, 
a  tine  is  due  from  the  Akilas  of  the  person 
who  placed  such  nuisance  there.  If,  on  the 
contrary,  an  animal  were  thus  to  perish,  the 
compensation  ft)r  the  same  would  be  due 
from  the  property  of  the  person  in  question  ; 
because,  as  he  has  l)cen  guilty  of  a  trans- 
gression, he  is  therefore  rt»sponsible  for  any 
accidents  it  may  occasion  ;  and  as  the  Akilas 
are  not  im]>lieated  except  in  offences  against 
the  person,  it  follows  that,  in  cases  of  pro- 
perty merelv,  the  resptmsibility  rests  solely 
upon  the  offender  himself. 

I'/ie  throwimj  dirt,  or  digging  a  hole,  in  the 
highirttf/  is  the  same  as  placing  a  stone  there, 
— The  throwing  of  dirt  or  earth  in  the  high- 
way, or  the  carrying  away  of  earth  thence, 


another  place  hems'  occupied  with  it  br  ik 
act  of  the  renaover, — who  is  therefore  re- 


sponsible for  the  conseqaence. 

There  f>    no  responsibi/ity  fc»r  accidmU 
oreasioned  by  a    sctcer  constructed  in  ti: 
highway    by    public    authority,— li  i>  re- 
lated   in    the    Jama     Sagheer,   that   if  i 
person    construct   a   common  sewt-r  ia  tK 
public  highway,  by  the  order  or  compuLdnn 
of   the  Sultan,   he    is    not    respi.»naoli  fir 
consequences  ;   because,  in  constractin?  the 
sewer,  he  has   not    committed   any  friJ- 
grcssion,^  for  in  so  doing  he  acted  by  zAa 
of  the  Sidtan,  who  possesses  a  paranid 
authority  with  respect  to  all  public  rifiti 
It    is   otherwise    where    a    person  d'j«  «:■ 
without  such  an  order;  for  in  that  oft-fe 
is  responsible,  as   having^   transgretsei  i: 
presuming    to    encroach    upon   the  puKt: 
rights  without  a   sufficient  authority :-!«• 
sides,  acts  with  respect  to  the  highwjjift 
permitted  under  a  condition  of  safetT,-tb: 
IS,  under  the  condition   that  they  be  at 
injurious.     It  is   to   be   observed  that  :is 
distinction  holds  in  all  cases  of  arts  li^ 
respect  to  the  highway,  as  the  samereassss: 
equally  applies  to  every  other  instance. 

A  person  digging  a  tceli  in  his  own  /cWr 
not  responsible  for  any  death  it  mayocrtti* 
—If  a  person  dig  a  well  in  his  owe  liai 
and  another  be  killed  by  falling  into  it,  ^' 
digger  of  the  well  is  not  responsible,  s--  ^ 
has  not  transgressed  ;  and  the  same  rck  :i^ 
holds  where  a  person  dig-s  a  well  withit  i; 
precincts  of  his  house,  a  man  being  efldari 
so  to  do,  for  the  purposes  of  doarf? 
convenience.  Some  say  that  this  rul?  fti  J 
respect  to  a  well  dug  in  the  precincts  rf* ; 
house  holds  only  in  cases  where  tbe  \lj» 
holder  has  either  a  property  in  sucb  ^ 
cinots,  or  possesses  a  right,  by  imnmriTh 
of  digging  therein  ; — ^but  that  where  tii 
precinct  is  public,  or  held  in  partaeisfc 
(as  in  the  case  of  a  court  or  dooed  hme'.a* 
digger  is  responsible,  since  in  digfin?  * 
well  under  such  circumstances  he  i*  i^. 
of  a  transgression. — This  is  approved. 

i  pi'rson  falling   into  a    rrell,  and  tkf^ 


80  as  to  occasii>n  an  hollow,  is  the  same  as  flying  of  hunger,  dttcs  not  occasion  retv^ 
placinir  there  a  stone  or  log  of  wood,  for  the  "  bility, — If  a  person  dig  a  well  or  pi:  a^ 
reasons  already  explained.  It  is  otherwise  |  highway,  and  another  happen  to  fall  i3,«sd 
where  a  person  merely  sweeps  the  road ;  for ;  there  pc-rish  of  hunger,  the  dirger  is  sS 
in  this  case  he  is  no  way  liable  to  respon- '  responsible,  according  to  Hanecfa,  becsff 
sibilily,  as  his  act  of  sweeping  does  not  |  the  deceased  has  here  died  of  hunger,  oi 
occasion  any  nuisance,  but  rather  the  con-  i  not  in  consequence  of  the  excaratioa,  as  is 
trary.  If,  however,  this  person  leave  an !  death  cannot  be  attributed  to  the  li^ 
heap  of  the  sweepings  in  the  road,  so  as  to  '  unless  he  be  killed  by  the  fall,  which  is :-> 
occasion  accidents,  he  is  responsible,  since  in  the  case  in  this  instance. 
Mting  thus  he  is  guilty  of  a  transgression.  U'orkmen    employ eti   to    tHa   a    hv."  ' 


I'ks  remover  oja  nuisance  to  another  spot  ^^  another* s  land  are  not  responsible  fv  k^ 
•MMTf  reeponsibility  for  any  accident  it  may :  dents  unless  they  be  atcare  of  the  tretfCP' 
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If  a  person  hire  workmen  to  dig  a  well  in 
the  precincts  of  his  ncig^hbour's  Habitation, 
and  they  diff  it  accordingly,  and  a  man  be 
killed  by  failing  into  it,  the  responsibility 
rests  upon  the  employer,  not  upon  the  work- 
aaen,  provided  thev  dug  tlie  well  under  the 
idea  of  the  place  being  within  the  precincts 
of  their  employer ;  becaose,  as  a  contract  of 
hire,  i^orantly  engaged  in,  is  lawful  and 
walid  m  appearance,  their  act  is  therefore 
referred  to  the  hirei;,  they  themselyes  haying 
prooeeded  under  a  deception : — the  case 
Deing,  in  fact,  the  same  as  where  a  person 
desires  another  to  slay  ''such  a  goat,"  and 
h6  does  so  accordingly,  and  it  afterwards 
appears  that  the  goat  was  the  property  of 
another, — in  which  case  the  compensation  is 

r'd  by  the  person  who  gave  the  order.  It 
otherwise  where  the  workmen  dig  the 
well,  knowing,  at  the  same  time,  that  the 
place  is  not  within  the  precincts  of  their 
employer;  for  in  this  case  they  are  re- 
sponsiole ;  because  the  contract  is  not  here 
vUid  in  appearance,  as  they  have  not  been 
deceived. 

The  builder  of  a  private  bridge,  ^c,  is  not 
Tttponsible  for  any  life  which  may  be  lost  in 
passing  over  it, — If  a  person  construct  a 
bridge,  or  lay  a  plank,  in  the  highway  [over 
a  stream]  without  authority,  and  another, 
wilfully  passing  over  such  bridge  or  plank, 
fall  off  and  pensh,  still  the  person  in  oues- 
tion  is  not  responsible ;  because  although  he 
be  the  creator  of  the  cause,  and  therefore  a 
transgressor,  yet  as  the  Recessed  was^  a  wU- 
fol  affcnt.*  and  transgressed  in  his  own 
aet,t  nis  aestruction  is  therefere  referred  to 
himself ;  and  also,  because  where  the  act  of 
one  who  has  an  option  intervenes,  it  precludes 
the  reference  of  the  destruction  to  the  first 
agent ;  as  where  (for  instance)  a  person  digs 
a  well  in  the  highway,  and  anotner  gives  a 
man  a  push,  and  thereby  causes  him  to  fall 
into  the  well,  so  that  he  aies,~in  which  case 
the  responsibility  rests  upon  the  person  who 
gaye  the  push,  since  his  act,  being  the  act  of 
a  wilful  asent,  precludes  a  reference  of  the 
destruction  to  the  dig{|[er  of  the  well. 

A  porter  is  responsible  for  accidents  occa- 
sioned by  his  load, — If  a  person  be  carrying  a 
load  upon  the  highway,  and  the  load  fall 
upon  any  person  so  as  to  kill  him,  or  fall  in 
the  road  so  as  to  cause  a  person  to  stumble 
and  thereby  occasion  his  death,  the  respon- 
nMlity  rests  upon  the  carrier ; — whereas,  if 
a  person  be  wearing  a  cloak  upon  the  high- 
way, and  it  fall  upon  anv  person,  or  upon  the 
read,  so  as  to  occasion  death,  the  carrier  of 
the  cloak  is  not  responsible.  The  difference 
between  these  two  cases  is,  that  as  the  busi- 
ness of  the  carrier  is  to  take  care  of  his  parcel 
or  load,  the  circumstance  of  restricting  his 


*  Arab.  Mohashir ;— literally  a  perpetra- 
tor. 

t  (Probably)  as  haying  passed  oyer  the 
bridge,  &c.,  without  leaye  nt>m  the  builder 
of  it. 


liberty  of  carrying  it  to  the  condition  of  safety 
does  not  operate  as  a  hardship  upon  him ; — 
whereas,  the  business  of  the  wearer  is  not 
merely  the  taking  care  of  his  garment,  but 
the  wearing  of  it ;  and  therefore,  as  the  re- 
stricting his  liberty  of  use  to  the  condition  of 
safet]^  would  operate  as  a  hardship,  his  use 
of  it  is  not  restricted  to  any  particular  con- 
ditions, but  is  allowed  to  him  generally. 

A  stranger  hanging  up  a  lamp,  or  strewing 
gravel,  8fc,,  in  a  mosque,  is  responsible  for  any 
accidents  which  may  arise  therefrom. — If  a 
person  hang  up  a  lamp,  or  spread  a  earpet, 
or  strew  j^ravei  in  a  mosque  appropriated  to 
any  particular  tribe  or  people,  and  any  per- 
son perish  in  consequence,  nothing  is  incurred, 
provided  the  person  who  hung  up  the  lamp, 
or  so  forth,  be  one  of  that  people  ; — whereas, 
if  a  stranger  do  any  of  these  acts,  he  is  re- 
sponsible. In  the  same  manner,  if  one  of 
the  people  of  a  mosaue  sit  in  that  mosque, 
and  any  person  perish  in  consequence,  he  is 
not  responsible,  provided  he  be,  at  the  time, 
engaged  in  prayer :  but  if  he  be  engaged  in 
reading  the  Eokan,  or  teaching,  or  be  wait- 
ing for  the  time  of  prayer,  or  sleeping  (either 
during  prayer  or  at  any  other  time),  or  con- 
versing, he  is  responsible.  The  reason  for 
the  law  in  the  former  instance  is,  that  as  sJl 
the  regulations  of  a  mosque,  such  as  the  ap- 
pointment of  a  priest  or  a  supervisor,  the 
opening  and  shutting  of  the  doors,  and  so 
forth,  appertain  solely  to  the  i>eople  to  whom 
the  mosque  belongs,  and  not  to  any  others, 
their  acts  are  therefore  of  a  neutral  nature, 
and  are  not  restricted  to  the  condition  of 
safety ;  whereas  the  acts  of  all  others  with 
respect  to  it  are  either  transgressive,  or  per- 
mitted under  the  condition  of  safety;  and  a 
pious  intention  does  not  prevent  responsi- 
bility where  the  person  errs  in  the  manner 
of  his  piety.  The  reason  for  the  law  in  the 
second  instance  is,  that  a  mosque  is  con- 
structed particularly  for  the  purpose  of  prayer, 
to  which  reading  the  Eouan,  teaching,  or  so 
forth,  are  only  (as  it  were)  appendages ;  and 
as  it  is  indispensable  that  a  distinction  be 
made  between  the  original  and  the  branch, 
or  dependent,  the  act  of  prayer  (which  is  the 
original)  is  therefore  permitted  generally, 
without  any  restriction  to  the  condition  of 
safety,  whereas  all  other  acts  or  employments 
are  so  restricted. 

But  he  is  not  responsible  for  accidents 
occasioned  by  his  own  person.— If  a  stranger 
to  the  people  of  the  mosque  be  at  prayers  in 
it,  and  a  person  fall  over  him,  and  die  in 
consequence,  the  stranger  is  no  way  respon- 
sible ;  because  (as  has  been  already  observed) 
a  mosque  is  constructed  for  the  purpose  of 
prayer;  and  although  the  right  of  public 
prayer  appertain  solely  to  the  |)eople  of  that 
mosque,  yet  any  person  is  entitled  to  pray 
there  alone. 

Section, 

Of  buildings  which  are  in  danger  qf  falling. 

The  owner  of  a  ruinous  wall  is  responsible 
for  any  accident  occasioned  by  it  aftw  having 
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received  due    warning,  dnd   requisitum   to 

puli  if  f/oirw.— If  a  wall  holon^nj?  to  any 
p«.T«»n  K-ari  towards  the  ])ublic  hijfhway,  and 
u  ])t'rM)n  rrqiiiru  the  uwner  to  pull  it  down, 
aii<l  e.ill  iM'oph*  to  witness  his  requisition, 
and  thf  ownrr  nejrlret  tukinp:  it  down,  until 
at  Icn>rtli  it  full  and  destroy  either  man  or  j 
proprrly,  the  owner  is  rcsiHrnsible  for  the 
daiiiuR:i'  so  oreasiontd,  on  a  favourable  con- 
struetion.  Antilojrv  would  sug^gest  that  he 
is  not  res|)onsible  (and  sueh  is  the  doctrine 
of  Slmffi) :  for  he  has  neither  perpetrated 
the  destruction  himself,  nor  done  any  thing 
transtrressively  to  occasion  it,  as  he  built  the 
wall  in  liis  own  right,  and  its  tottering,  or 
tlio  wind  shaking  it,  were  not  his  acts, 
whence  thr  case  is  the  same  in  eftV?ct  as  if  the 
wall  had  fallen  previous  to  the  rec^uisition, 
and  calling  of  witnesses,  as  aforesaid.  The 
reasons,  however,  for  a  more  favourable  con- 
struct i«)n  of  the  LAW  in  this  particnlar  are 
twofold. — FiusT,  upon  a  wall  leaning  over 
towards  the  highway,  the  public  communica- 
tion  l>econies  interrupted,  and  the  way* 
occupied  by  the  property  of  the  owner  of 
that  wall.  AVhen,  therefore,  any  person 
makes  apnlication  to  him,  and  requires  him 
to  clear  tne  way,  it  is  incumbent  on  him  so 
to  do;  and  he  is  consequently  guilty  of  a 
transgression  in  neglecting  it.  and  therefore 
remains  re^pon8ihlo  for  any  damage  it  may 
occasion ; — m  the  same  manner  as  where  a 
man  finds  his  garment  upon  another,  and 
demands  it  of  him;  in  which  case,^  if  that 
other  refuse  to  deliver  it,  he  is  guilty  of  a 
transgression,  and  is  consequently  responsible 
for  the  garment  if  it  should  be  lost  whilst  in 
his  pos-iession. — Secondly,  if  the  owner  of 
the  wall  were  not  made  responsible  for  any 
damage  its  falling  might  occasion,  he  would 
ncjrUct  to  remove  the  nuisance,  and  con- 
sequently passengers  would  sustain  an  injury, 
as  they  would  be  deterred  from  going  by  the 
place,  for  fear  of  the  wall  falling  on  them. 
Ihe  removal,  moreover,  of  any  thing  inju- 
rious to  the  community  is  a  duty  incumbent 
upon  the  person  to  whom  it  belongs;  and  as 
the  owner  of  the  wall  is  the  person  immedi- 
ately concerned  in  the  present  instance,  it  is 
therefore  incumbent  on  him  to  take  it 
down,  notwithstanding  his  so  doing  may  be 
prt^judicial  to  himself,  since  private  interest 
must  yield  to  public  benelit.  It  is  requisite, 
however,  that  such  a  time  be  allowed  as  mav 
admit  of  the  owner  taking  down  his  wall, 
this  being  indispensable  to  the  establishment 
of  offence  from  neglect  or  delay.  If  (after 
the  requisition  for  pulling  it  down)  any  per- 
son be  destroyed  by  tlie  wall  falling,  a  £ne  is 
due  from  the  Akilas  of  the  owner,  not  from 
the  owner  himself;  for  as  the  offence,  in 
this  instance,  is  still  short  of  homicide  by 
misadventure,  an  alleviation  is  admitted  a 

•  Arab.  Hawa ;  literallv,  the  air,  or  atmo- 
sphere ;  a  phrase  generally  used  where  the 
nuisance  or  obstruction  is  not  immediately 
upon  the  ground. 


fortiori,  lest  tlie  owner  ahonld  tnffir  tao 
severely: — ^but  if ,  on  the  oonbtar,  pttmertr 
(such  OS  an  animal,  or  hoosebold  gwds)  lie 
destroyed,  the  comi>eD8ation  for  it  most  be 
paid  by  the  owner  of  the  wall,  as  the  Akikt 
are  not  implicated  in  the  respondbility  Jar 
property.      It  is  to  be  observed  that  the  ip- 

Slication  [that  is,  the  requisition  for  pallin; 
own  the  wall]  is  a  condition  of  responsit»htT, 
but  not  the  taking  to  witness ;  for  the  Uuer 
is  called  in  aid  merely  with  a  view  toentabhsk 
the  former,  in  case  of  the  owner  of  the  vjdi 
denying  it,  and  is  therefore  nsed  only  out  of 
caution.  The  application  is  made  bj  thi 
claimant  saying  to  the  owner  of  the  irall« 
"  Your  wall  has  become  dangerous ;— to 
must  therefore  take  it  down,  lest  it  pmt 
destructive ;"  and  the  taking  to  wimesi  is 
effected  by  his  saying-  to  the  byrstanders,  "be 
ye  witness  that  I  have  required  this  penoi 
to  take  down  his  wall." — -It  is  proper,  hor- 
ever,  to  remark  that  the  taking  to  witoea 
before  a  wall  has  become  ruinous  or  crcokd 
is  not  valid,  as  transgression  cannot  be estib- 
lished  previous  thereto. 

A  jyerson  building  a  crooked  icaU  i$  rt- 
sponsible  for  the  damage  occasioned  6y  i^ 
falling. — If  a  person  build  a  wail  in  i* 
highway,  leaning  over  from  the  tirs%  law- 
yers remark  that  he  is  responsible  for  sbj 
thing  which  may  be  destroyed  by  its  faJUts, 
independent  of  the  requisition  before  ato- 
tioned,  as  having  been  guilty  of  a  tramsgre^- 
sion  in  the  building  of  it,  in  the  sameminacr 
as  a  person  who  constructs  a  baloonj  ff 
gallery  projecting  over  the  highway. 

The  requisition  is  established  upm  &t 
evidence  of  one  man  and  two  trom<>J«.— Tn 
evidence  of  one  man  and  two  women  sofi^ 
to  establish  the  application  above  described- 
for  it  is  not  here  requisite,  as  in  oases  oe 
murder,  that  both  the  witnesses  be  maki 
the  death  occasioned  bv  the  falling  of  a  Tal^ 
not  amounting  to  murder. 

A  Zimmee,  may  make  it,  as  well  asaM»- 
sulman, — A  MussuLUAX  and  a  Zimmeeaif 
upon  an  equal  footing  with  respect  to  t» 
requisition  for  pulling  down  the  wall,  as  tL 
mankind  are  partners  in  the  right  of  pasESH 
along.  The  application  is  therefore  vahc. 
by  whomsoever  it  be  made, — whether  a  mas* 
a  woman,  a  free  man,  a  MokaUb,  a  daTs 
(provided  his  master  give  him  permissift 
to  litigate  the  point),  or  an  infant  («iA 
permission  to  litigate  from  his  guardian).-* 
It  is  also  valid  whether  made  by  the  Soltaa 
or  any  other ;  for  as  the  application  affects  a 
matter  of  right  in  which  all  are  eqaallr 
concerned,  all  are  therefore  equally  entitJieQ 
to  make  it. 

Or  the  inhabitants  of  a  neighbourina  k<m»t' 
— If  a  wall  lean  over  towards  a  neighboojitf 
house,  the  owner  of  the  house  is  entitltdto 
require  it  to  be  pulled  down, — or  the  tenantSi 
whether  they  be  hirers  or  borrowers,— for  t» 
such  persons  in  particular  the  right  appff' 
tains  m  this  instance. 

And  if  those  last  grant  a  term  of  delay,  H 
is  pa/ui.— If  the  owner  or  tenants  of  ^ 
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house  grant  the  owner  of  tlie  wall  a  term  of 
delay,  or  exempt  bim  from  responsibilitj  for 
an^  damajic  which  may  be  occasioned  by  it, 
it  18  lawful,  and  the  owner  of  the  wall  is  not 
responsible  in  case  of  any  thing  being  des- 
troyed by  its  fall,  because  the  right  of  the 
owner  or  tenant  alone  is  concerned.  It  is 
otherwise  wh(  re  a  wall  leans  over  a  road, 
and  the  majristrate,  or  the  person  who  made 
the  requisition  for  pulling  it  down,  grants  a 
t€rm  of  delay,  or  an  exemption ;  for  this  is 
not  valid  ;  and  the  owner  of  the  wall  conse- 
ciuently  still  remains  responsible  in  case  of 
its  falling  and  destroying  any  thing ;  because 
here  the  right  of  every  one  is  concerned ;  and 
the  ma^strate,  or  the  person  who  made  the 
requisition ,  is  not  at  liberty  to  annul  a  right 
of  the  public. 

ji  person  selling  a  ruinous  houses  after 
fequisitionj  is  not  responsible  for  any 
accidents  it  may  occasion. — If,  after  appli- 
cation, a  person  sell  a  house,  the  wail  of 
vhich  leans  over,  and  the  purchaser  take 
possession  of  it,  and  any  thing  bo  then  de- 
Btroyed  by  its  falling,  there  is  no  responsibility 
whateTer  upon  either  party. — The  seller  is 
not  responsible,  as  offence  cannot  be  estab- 
lished in  him  unless  it  appeared  that  he 
neftlected  to  take  down  the  wall,  having 
at  the  same  time  ability  so  to  do ;  and  here 
his  ability  has  terminated  with  the  sale  :— 
neither  is  the  purchaser  responsible,  because 
TIG  application  has  been  made  to  him.  But 
if  application  be  made  to  the  purchaser  after 
the  sale,  he  then  becomes  responsible,  as  in 
that  case  he  possesses  the  ability  of  comply- 
ing with  the  requisition. 

The  requisition  (to  be  valid)  must  be  made 
in  a  person  capable  of  complying  with  it. — 
TuE  application  and  requisition  for  pulling 
down  a  ruinous  wail  are  valid  when  made  to 
any  one  who  possi'Sdes  the  power  of  pulling 
it  down ;— but  not  when  made  to  one  who  is 
not  possessed  of  this  power,  such  as  a  pawnee, 
a  trustee,  a  borrower,  or  a  renter.  The 
implication  and  requisition  in  question  are 
therefore  valid  when  made  to  the  pawner  of 
a  house,  as  he  has  it  in  his  power  to  pull 
down  the  wall  by  redeeming  his  house. 
They  are  also  valid  with  respect  to  a  wall 
belonging  to  an  infant  when  made  to  the 
infant's  parents  or  guardians ;  and  if,  after 
the  requisition,  they  necrlect  to  pull  down 
the  wall,  and  any  thing  be  destroyed  by  the 
fall  of  it,  the  compensation  falls  upon  the 
infant's  property,  because  their  act  is,  in 
effect,  the  act  of  the  infant.  They  are  like- 
wise valid  with  respect  to  a  Mokatib,  as  he 
may  be  authorized  to  pull  down  a  wall ;  and 
also,  with  respect  to  a  trading  slave,  whether 
indebted  or  otherwise,  for  the  same  reason  *, 
— and  if,  in  this  last  instance,  the  slave 
neglect  to  pull  down  the  wall,  and  any 
property  be  destroyed  by  the  wall  fall- 
ing, the  compensation  for  it  rests  upon 
tho  slave's  person ;  • — or,  if  a  man  be  de- 

*  That  is,  he  must  either  be  made  over  or 
redeemed,  as  in  other  cases  of  ollence. 


stroyed,  the  fine  is  due  from  the  master's 
Akilas. 

The  requisition,  made  to  one  of  several 
coparceners,  affects  that  coparcener  in  par- 
ticular, — If  a  ruinous  wall  be  held  in  co- 
parcenery  by  several  heirs,  and  a  person 
apply  to  one  of  the  heirs,  reouiring  him  to 
pull  down  the  wall,  the  application  affects 
that  heir  in  particular ;  and  accordingly,  if 
any  thing  bo  afterwards  destroyed  by  the 
falling  of  the  wall,  the  heir  who  was  applied 
to  is  responsible  in  proportion  to  his  share  of 
inheritance ;  for  it  was  in  his  power  to  have 
remedied  the  nuisance  by  referring  the  mat- 
ter to  the  Kazee,  and  representing  the  oir- 
cumstance  ta  him,  requiring  his  order  to  his 
coparceners  (if  present)  to  pull  down  the 
wall,— or  (if  absent)  his  autnority  to  do  so 
himself. 

After  a  wall  falls,  it  is  the  duty  of  the 
owner  to  remove  the  ruins;  and  failing  of 
this,  he  is  responsible  for  subsequent  accidents, 
— If  a  ruinous  wall  fall  upon  a  man,  after 
application,  and  destroy  him,  and  another 
person  fall  over  the  corpse,  and  so  perish, 
the  proprietor  of  the  wall  incurs  nothing  for 
this  second  person,  because  the  removal  of 
the  corpse  was  incumbent  upon  the  heirs, 
not  upon  him.  If,  on  the  contrary,  another 
person,  after  the  wall  falling,  be  destroyed 
by  stumbling  over  a  fragment  of  the  ruins, 
the  owner  of  the  wall  is  responsible,  as  it  is 
his  business  to  clear  the  road  of  all  such 
fragments,  since  those  are  his  property,  and 
an  application  with  respect  to  the  wall  itself 
is  (as  it  were)  an  application  with  respect  to 
the  fragments,  the  intention  of  it  being  to 
clear  the  highway. 

The  owner  of  a  ruinous  wall  is  not  respon^ 
siblc  for  accidents  occasioned  by  the  fall  of 
any  article  from  it,  unless  such  article  belong 
to  him. — If  a  person  make  application  con- 
cerning a  wall  which  leans  over  towards  tho 
highway,  and  it  afterwards  fall,  throwing 
down  a  vase,  or  urn,  which  had  stood  upon 
it,  and  a  man  be  thereby  destroyed,  the 
owner  of  the  wall  is  responsible,  provided 
the  vase  or  urn  was  liis  property,  as  the 
freeing  the  road  from  it  rested  upon  him. 
If,  on  the  contrary,  the  vase  or  urn  be  the 
property  of  some  other,  the  owner  of  the  wall 
IS  not  responsible,  since  the  freeing  the  road 
from  the  vase  or  urn  rests  upon  him  to  whom 
it  belongs. 


CHAPTER  III. 

OF  OFFENCES  C03IMITTED  BY  OB  UFOST 
ANIMALS. 

The  rider  of  an  animal  is  responsible  for 
any  damage  occasioned  by  it,  which  it  was 
in  his  pitwer  to  prevent, — The  rider  of  an 
animal  is  answerable  for  any  thing  which 
the  animal  may  destroy  by  treading  it 
down,  or  by  striking  it  with  his  headt  his 
fore  feet,  or  his  body :  but  he  is  not  respon* 
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Bi>)lo  for  any  tliinp  which  the  animal  may 
dihtrov  by  striking  it  with  his  hind  feet  or 
hi**  tjiil.  -In  sh«»rt,  it  is  :i  rule  that  the  rijrht 
of  pissinjf  on  \\u'  hijrhway  is  allovi-cd  to  the 
irh'ilr  niiiiniuiiity,  iiiidrr  thf  ermdition  only 
of  sal'ty  ;  t'«r  it  ih  th*,-  «'x<'rcisf  of  a  privilt-jre 
in  Xhr  pasvnp  r,  with  rtsi)ct't  to  him^i-lf  in 
one  hhuiH',  and  with  n-spi'ct  to  others  in 
aiiotlxT  >h:ijM*,  the  ri^ht  of  passa^rc  beini^ 
parti«'ipat»d  anion j?  th«'  whoh*  community, 
— whtnct'  it  in  adjuilfl:t'd  to  all,  under  the 
c«»niliiion  of  aafeiy,  with  a  view  to  the 
intrnst  of  botli  i)artips.— It  is  moreover  to 
in-  oIj-i  rvrd,  that  a  restriction  to  the  condi- 
1i'>ii  of  Kafrty  can  obtain  only  in  matters 
wh<  ri'  an  atti-ntion  to  safety  is  practicable; 
for  if  it  wrn>  imposed  where  such  attention 
i»  inipraetiealili',  the  exertion  of  the  privilcijc 
[of  tr.ivillin;,'  on  animals]  would  i)e  alto- 
grtbiT  prt  eluded.  Now  it  is  pitssible  for  a 
man  to  ^tiard  against  the  animal  he  rides 
Ireuflinfc  men  or  property  under  foot,  and 
oui-h  like,  since  a  pi- r son  who  rides  is  under 
no  n«'ej*sity  of  tnadin^  down  every  thin^ 
that  lies  in  his  way:  but  he  cannot  fruard 
nfrainst  the  animal  striking  thin^  with  his 
hi  ml  fret  or  tail,  since  an  animal  unavoid- 
ably uses  these  ]>arts,  in  travcllinpr,  without 
any  ininuMliato  control  from  its  nder.^  Ac- 
conlinjrly,  he  is  restricted  to  the  condition  of 
safety  in  the  former  instance,  but  not  in  the 
lattrr. 

-!/*(/  1/  he  stop  the  animal  in  the  road,  he 
M  rt'spniisih/t'  for  alt  accidents. — If,  however, 
he  stop  the  animal  in  the  highway,  ho  is 
responsible  for  any  destruction  which  may 
be  oeeasioned  by  a  kick  of  its  hind  feet,  or  a 
stn>ke  of  its  tail,  sinec  it  is  possible  for  him 
to  avoid  stopping,  although  it  be  not  in  his 
power  to  guurd  the  animal  from  kicking, 
or  so  forth ;  and  therefore,  as  ho  trans- 
gresses in  so  stop])ing,  he  is  responsible  for 
any  damage  which  may  ensue  in  conse- 
quence. 

lie  is  also  responsible  for  any  injur u  »m«- 
tained  from  a  lanje  stom\  throtrn  up  Oj/  the 
animats  hoof.~\y  an  animal's  hoof  strike 
upon  and  throw  un  gravel  or  small  stones, 
anil  a  ]»erson*s  eye  oe  put  out,  or  his  clothes 
damaged  thereby,  the  rider  is  not  respon- 
sibh* ;  whereas,  if  the  animal  bo  throw  up  a 
large  stone,  he  is  responsible.  The  reason  of 
this  is  that  in  the  former  case  it  was  im- 
possible to  guard  against  the  accident,  since 
an  animal  cannot  move  without  being  liable 
to  it :  whereas,  in  the  second  instance,  it  is 
]V4»ssible  to  guard  against  the  accident,  since 
animals  may  easily  be  so  guided  as  t«)  avoid 
large  st ernes.  It  is  to  l)e  observed  that,  in 
all  these  castas,  a  second  rider  (that  is,  one 
who  rides  behind  the  first)  is  in  the  same 
predieamont  as  the  lir^t,  with  respect  to 
resi>onsibility. 

Jfut  not  for  any  accident  occasioned  by  its 
dunij  or  urinc^lv  an  animal,  whilst  travel- 
ling, discharge  its  dung  or  urine  on  the 
highway,  and  any  person  perish  in  conse- 
quence, the  rider  is  not  responsible,  since  it 
was  impossible  to  guard  against  this;  and 


'  the  same  role  also  bolda  when  fke  anisil 

stands  still  whilst  discharging^  its  dnaf  cr 

urine,  or  when   the  rider  stops  it  fvr  thif 

purpose,   tinee    there    ore    sevenl  tnisals 

!  which  cannot  perform  these  whilst  in  moii^a. 

,      Unless  he    had   xt^pped    it    cm    the  rvai 

unnecessarily  tchilgt  discharging  thae.-lh 

however,  the  rider  have  sto]3pecl  the  aniiBiI 

for  any  other  purpose,  and  it  dischirpe  iis 

j  dung  or  urine,   and   any  person  perish  it 

j  conseouence,  he  [the  rider]  is  respoosible,  2i 

:  in  so  doing  he  was  ruilty  of  a  tnnsf:Tvssio&. 

since  he  stopped  the   animal  without  aiy 

absolute    necessity,    knowing,  at  the  swi' 

time,  that  this   must   be  injurious  to  tht 

passengers. 

Responsibilittf  attaching  to  the  drirer  e: 
leader  of  an  animal, — The  drirer  of  u 
animal  is  responsible  for  anv  damue  VJt 
animal  may  occasion  with  either  its  ton  it 
hind  feet,  whereas  the  leader  of  an  uicjL 
is  responsible  for  the  damage  occasioned  bf 
its  fore  feet  only,  not  by  its  hind  feet.  Hk 
compiler  of  the  Uedaya  remarks  that  this  ii 
what  is  said  by  Kadooree  in  his  compendiua: 
—and  several  of  our  modern  doctors  coisoie 
in  the  same  opinion  :  because,  as  a  pc-f^« 
who  drives  an  animal  before  him  has  a  Tiew 
of  his  hind  feet,  it  is  therefore  in  Ms  poit: 
to  avoid  accidents  from  them ;  whereas,  1 
person  who  leads  an  animal  after  him.  b-x 
seeing  or  having  any  command  over  itihisc 
feet,  cannot  possibly  g^uard  against  sock 
accidents.  Most  of  our  modem  dix^ 
however,  are  of  opinion  that  as  the  dri«rirf 
an  animal  has  no  more  command  over  i6 
hind  feet  than  a  person  who  leadi  it,  k 
therefore  is  not  responsible,  any  more  tb: 
the  other,  for  the  damage  which  may  fe 
occasioned  by  them ; — and  this  is  approvfi 
It  is  written  in  the  Jama  Sagheer,  ttit 
the  driver  or  leader  of  an  animal  i«  k- 
sponsible  in  all  the  instances  in  wkc 
responsibility  lies  against  the  rider ;  for  if 
they  (as  well  as  one  who  rides)  occasion  6« 
damage  by  taking  the  animal  to  the  ph» 
where  it  19  committed,  their  so  doincis 
therefore  restricted  to  the  condition  i 
safety,  as  far  as  may  be  practicable,  in  tii« 
same  manner  as  holds  with  respect  to  tk 
rider. 

Expiation  is  required  from  the  rider  af  a 
animal t— not  from  the  leader  or  drirer. —TbS 
rider  of  an  animal  is  required  to  perforR 
expiation  only  where  he  has  happened  » 
tread  down  a  person, — not  in  any  odiiT 
instance; — but  no  expiatory  act  whatever  is 
required  from  the  lender  or  driver  of  c 
animol.  The  reason  of  this  is  that,  in  tbe 
case  of  treading  down  a  per^son,  the  riders, 
in  effect,  the  perpetrator  of  the  homicide,  ts 
it  is  by  his  weight  that  the  person  i* 
destroyed,— the  weight  of  the  animal  b«af 
naerely  a  dependent  upon  the  weight  of  tXi 
rider,  since  to  him  the  motion  of  it  mxisi^ 
referred,  it  being  the  instrument  of  scA 
motion.  It  is  otherwise  with  the  leader  ft 
driver  of  on  animal ;  for  those  are  onlr  ttw 
producers  of  the  intermediate  oauae,  ani  n^ 
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the  actaal  perpetrators  of  the  homicide,  as 
their  acts  did  not  immediately  affect  the 
■ubject  (and  the  same  reasoning  holds  with 
respect  to  the  act  of  the  rider  in  all  cases  ex* 
eept  that  of  treading  down); — and  expiation 
18  enjoined,  in  cases  of  homicide,  only  where 
the  offender  is  the  actual  perpetrator  of  the 
homicide^  not  where  it  is  effected  by  an 
intermediate  cause.  In  the  same  manner, 
the  rider  of  an  animal  is  excluded  from  his 
■Qooession  to  the  deceased  by  bequest  or 
inheritance,  in  a  case  of  treading  down,  but 
not  the  leader  or  driver,  exclusion  from 
bequest  or  inheritance  being  restricted  to 
the  actual  perpetrator. 

If  there  he  a  rider ^  as  well  a»  a  leader  or 
drwer,  responsibility  attaches  to  the  former, 
not  to^  the  latter.  —  If  one  man  ride  upon 
an  animal  whilst  another  drives  or  leads  it 
along,  and  it  tread  down  a  man,  some  say 
that  no  part  of  the  responsibility  falls  upon 
the  driver  or  leader ;  because  the  rider  (as 
1m8  been  already  explained)  is  accounted 
tilie  actual  perpetrator  of  the  homicide,  and 
the*  driver  or  leader  the  producer  of  the 
intermediate  cause ;  and  the  accident  must 
be  referred  to  the  actual  perpetrator,  rather 
than  to  the  producer  of  the  cause. — This  is 
approved. 

X)ase  of  two  riders  driving  against  and 
hiUinq  each  other, — If  two  men  be  riding  on 
two  different  animals,  and  rush  with  violence 
against  each  other,  so  that  they  both  die,  the 
fine  for  each  is  due  from  the  Akilas  of  the 
other.  Shafei  and  Ziffer  maintain  that  in 
this  case  the  Akilas  of  each  party  owe  a 
lialf  fine  only,  on  account  of  the  other,*  each 
liaving  died  as  much  in  consequence  of  his 
own  act  as  of  that  of  the  other,  whence  one 
halt  of  the  homicide,  on  each  part,  is  of  no 
aeeonnt. — The  argument  of  our  doctors  is. 
that  the  death  of  each  party  must  be  referred 
■olely  to  the  act  of  the  other,  and  not  in  any 
degree  to  his  own  act,  for  his  act  (namely, 
IMLssing  along  the  highway)  is  purely  of  a 
neutral  nature,  and  an  act  of  such  a  nature 
does  not  admit  of  the  death  being  referred 
to  it  so  as  to  occasion  responsibilitjr.  It  may 
indeed  be  objected,  that  upon  this  ground 
the  whole  of  the  blood  is  of  no  account,  and 
of  course  that  nothing  whatever  is  due  from 
the  Akilas  on  either  side  ;~for  as  the  act  of 
both  (namely,  passing  along  the  highway)  is 
of  a  neutral  nature,  it  cannot  be  made  the 
oeeasion  of  responsibility.  In  reply,  how- 
ever, to  this  it  is  to  be  observed,  that  although 
the  act  of  each  party,  respectively,  be  of  a 
neutral  nature,  still  it  is  restricted  to  the 
condition  of  safety ;  and  a  neutral  act,  re- 
stricted to  the  condition  of  safety,  notwith- 
etaudiDg  that  it  be  not  an  occasion  of  respon- 
sibility with  respect  to  the  party  himself, 
is  nevertheless  so  with  respect  to  the  other 
party.  It  is  to  be  observed,  however,  that 
a  complete  fine  for  each  rider  is  due  only 


*  The  fines  here  (as  in  all  other  cases)  go 
to  the  heirs  of  each  party  respectively. 


where  they  have  happened  to  rash  against 
each  other  (as  above)  by  misadventure ;  for 
where  they  have  done  so  wilfully,  a  half  fine 
only  is  due  on  account  of  each.  All  that  is 
here  advanced  proceeds  on  the  supposition 
of  the  parties  being  freemen ;  for  if  they  be 
both  slaves,  the  blood  of  each  is  of  jio  ac- 
count: * — it  is  not  of  any  account  in  a  case 
of  misadventure ;  because  the  offence  of  a 
slave  affects  only  his  own  person,  in  this  way, 
that  his  master  makes  his  person  over  to  the 
avenger  of  offence,  or  pays  him  an  atone- 
ment in  lieu  thereof;  but  in  the  present 
instance  the  persons  of  both  slaves  are  de- 
stroyed, in  such  a  manner  that  the  masters 
have  no  concern  with  it ;  nor  have  they  left 
any  thing  in  lieu  thereof;  and  hence  the 
blood  of  each  must  needs  be  of  no  account : 
— and  so  likewise  in  a  wilful  case ;  because 
each  of  them  has  perished  at  the  time  of  his 
offence,  without  leaving  any  thing  in  lieu  of 
his  person,  and  in  suon  a  manner  that  the 
masters  have  no  concern  in  it, — whence  the 
blood  of  each  must  needs  be  of  no  account  in 
this  instance  also.  If  one  of  the  parties  be 
a  slave,  and  the  other  a  freeman,  then,  in  a 
case  of  misadventure,  the  freeman's  Akilas 
are  responsible  for  the  value  of  the  slave, 
which  must  be  paid  to  the  freeman's  heirs, 
whose  right  is  extinguished  with  respect  to 
any  thing  beyond  such  value  (as  if,  for  in- 
stance, the  value  of  the  slave  were  one  thou- 
sand airms;  in  which  case  the  freeman's 
heirs  would  be  entitled  to  take,  from  his 
Akilas,  one  thousand  dirms,  the  remaining 
nine  thousand  of  the  freeman's  fine  being 
remitted) ; — because,  in  conformity  with  the 
tenets  of  Haneefa  and  Mohammed,  the  value 
of  the  slave  is  due  from  the  freeman's  Akilas, 
as  the  comi>ensation  for  his  [the  slave's]  per- 
son, for  which  the  Akilas  are  responsilue ; — 
and  of  this  the  freeman's  heirs  are  entitled 
to  possess  themselves,  because  it  is  (in  effect) 
an  equivalent  for  the  slave ; — but  their  right 
to  any  thing  beyond  the  value  of  the  slave 
drops,  as  the  slave  has  left  nothing  behind 
him  to  answer  such  excess.  If,  on  the  con- 
trary, the  parties,  being  a  slave  and  a  free- 
man, rush  against  each  other  wilfully,  the 
freeman's  Akilas  are  accountable  only  for 
half  the  value  of  the  slave  (a  wilful  case 
ovXj  inducing  half  of  the  responsibility), 
which  must  be  paid  to  the  freeman's  heirs ; 
for  as,  in  this  instance,  a  moiety  of  the  fine 
for  the  freeman  was  due  from  the  slave,  and 
he  left  nothing  except  the  half  of  his  value 
(as  above),  they  are  therefore  entitled  to 
possess  themselves  of  the  same,  and  the  re- 
mainder of  the  half  fine,  beyond  half  the 
value  of  the  slave,  is  remitted. 

The  driver  of  an  animal  is  responsible  for 
any  accident  occasioned  by  its  saddle^  ^c, 

*  Literally,  "goes  /or  nothing.''  —  The 
translator  adopts  the  phrase  here  used  in 
preference,  as  being  somewhat  more  elegant, 
and  expressing  the  sense  of  the  author  with 
equal  correctness.     . 
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falling  off,— It  a  person  be  driving  an  animal 
alonp,  and  the  animal's  saddle  or  load,  or  any 
thiiiRT  olise  whicli  may  he  upon  it,  fall  off,  and 
kill  a  man,tht*  driver  i^s  responsible,  as  having  ; 
been  guiltv  of  a  triinsj:rus>.ion,  in  neglecting  I 
to  stcurr  ihc"  load,  or  so  forth,  properly  upon 
the  aniinul,  for  if  it  had  hei-n  sufficiently 
secured,  it  eouM  not  have  fallen  off. 

lit'sponsif/iiiti/  in  the  case  of  a  string  of 
camvU.-  Tin:  person  who  leads  a  string  of 
camels  is  iLsponsihlc  for  any  thing  wnieh 
they  may  tread  dovNTi.  If,  therefore,  the 
camels  tread  down  a  man,  the  tine  for  him 
is  due  from  the  leader's  Akilas,  or,  if  they 
tread  down  property,  he  is  to  make  compen- 
sation for  the  same  ;  because  it  was  his  busi- 
ness to  look  to  the  camels,  in  the  same  man- 
ner as  a  driver ;  and  as,  where  he  neglects 
so  to  do,  he  is  guilty  of  a  transf^ression,  and 
transgression  occasions  resptinsibility,  lie  is 
resp«iusible  accordini^ly  ;  —  out  the  respon- 
sibilitv  for  the  person  rests  with  his  Akilas, 
and  that  fi>r  the  property  with  himself,  as 
has  been  already  explained.  If  there  be  a 
driver  to  tjio  stiing,  as  well  as  a  leader,  the 
responsibility  rests  equally  with  both ;  be- 
cause, as  the  leader  of  one  camel  is  the  leader 
of  the  whole,  so  the  driver  of  one  is  the  driver 
of  the  whole,  the  halter  of  each  being  fastened 
to  the  one  iiniiiediately  before  him.  This 
rule,  however,  obtains  only  where  the  driver 
is  at  the  end  of  the  whole  string ;  for  if  he 
be  in  the  middle,  and  there  lay  hold  of  the 
halter  of  one  of  the  camels,  he  alone  is  re- 
sponsible with  respect  to  such  damage  as 
may  be  occasioned  by  the  camels  which  come 
alter  him  ;  because  the  leader  at  the  head  of 
the  whole  cannot  be  said  to  lead  those,  on 
account  of  the  string  being  thus  interrupted ; 
— but  both  are  equallv  responsible  for  any 
damage  occasioned  by  tlie  camels  before  him, 
since  lie  drives  those  at  tho  same  time  that 
he  leads  the  others. 

If  a  person  fasten  a  camel  to  a  string  of 
camels,  with  the  leader's  knowledge,  and 
the  camel  so  fastened  tread  down  a  man,  the 
fine  for  him  is  due  from  the  leader's  Akilas. 
because  it  was  in  his  power  to  have  looked 
after  and  watched  his  camels,  so  as  to  pre- 
vent an  additional  one  being  joined  to  the 
string ;  and  in  neglecting  so  to  do  he  was 
guilty  of  a  transgression ;  which  occasions 
responsibility.  No\y  tho  homicide,  in  this 
instance,  is  homicide  by  an  intermediate 
cause  ;  and  the  fine  for  it  therefore  falls  upon 
the  Akilas,  in  the  same  manner  as  in  a  case 
of  homicide  by  misadventure.  But  the 
leader's  Akilas  are  entitled  afterwards  to 
reimburse  themselves  by  taking  the  amount 
of  the  fine  from  the  Akilas  of  the  person  who 
fastened  the  additional  camel  to  the  string ; 
because  it  was  by  his  act  that  they  became 
subjected  to  the  payment  of  it ;  and,  the  onlv 
reason  why  tho  responsibility  did  not  fafl 
uptm  them  at  the  first  is,  that  tho  act  of  fas- 
tening the  additional  camel  was  a  sort  of 
creation  of  a  cause,  whereas  the  leading  of 
the  string  is,  in  the  eye  of  the  law,  equiva- 
lent to  the  actual  commission  of  the  homi- 


cide, the  destmctioii  liaYiiig  been  oecasumed 
by  the  leading  of  the  string,  not  bv  fals- 
ing the  additional  camel ; — and  as  the  actual 
perpetration  of  the  homicide  is  a  thiag  of  a 
more  forcible  nature  than  the  mere  creatica 
of  the  cause  of  it,  the  responsibility  conse- 
quently first  falls  upon  the  AJtilas  of  the 
leader.  Lawyers  remark  that  what  is  hat 
advanced  (of  the  leader's  Akiks  harar 
recourse  to  the  Akilas  of  the  fastener)  applia 
only  to  a  case  where  the  additiun&i  amtl 
was  fastened  to  the  string  at  a  time  when  it 
was  moving  forwards ;  for  as,  in  this  case, 
the  fastener  does,  as  it  were,  direct  hiscam:! 
to  be  led,  he  therefore  impliedly  assumes tk 
responsibility  for  such  damage  as  it  eit 
occasion  : — but  where  the  additional  cama 
was  fastened  to  the  string  at  a  time  when  it 
stood  still,  and  the  leader  afterwards  leads  :■ 
and  a  man  is   trodden  down  by  this 


on 


additional  camel,  the  responsibility  t»ts 
with  the  leader's  Akilas,  who  are  not  entitki, 
in  this  case,  to  reimburse  themselves  fnDs: 
the  Akilas  of  tho  fastener,  because  here  ttt 
leader  appears  to  have  led  on  the  camel  of 
another  i^ithout  that  other's  concurreoo,  » 
he  has  not  signified  his  consent  either  ei- 
pressly  or  by  implication. 

A  person  ts  responsible  for  the  damft 
occasioned  hy  hunting  his  dog  at  anyfhtM.- 
If  a  person  let  slip  ^  his  dog,  and  drive  W 
(that  is,  run  after  him),  and  the  dog,  iriJL- 
out  stopping,  destroy  any  thing,  the  rcspoa- 
sibility  lor  it  rests  with  the  person  who  kt 
him  slip,  the  act  of  the  dog  being  attribui?: 
to  him  because  of  his  driving  him ;— whertu. 
if  a  person  cast  off  his  hawk,  and  drive  k 
(as  above),  and  she,  without  stopping,  dest-cf 
any  thing,  the  person  who  cast  her  off  is  iKt 
responsible. — (The  reason  of  this  distincti:3 
between  a  dog  and  a  hawk  is,  that  a  quadre- 
ped  is  capable  of  being  set  on  or  dnTea. 
whereas  a  bird  is  not  so, — whence  a  Kp^- 
is  paid  to  the  driving  of  the  one,  but  not  i 
the  other). 

But  not  unless  he  tirive  or  cnconragt  tl* 
dog.— If,  on  the  contrary,  a  i)erson  let  sli; 
his  dog  without  driving  him  (that  is,  with- 
out running  after  him),  and  he  destroy  aiT 
thing  without  stopping,  the  person  who  Is 
him  slip  is  not  responsible  ;  because,  is  tk 
dog,  in  this  instance,  acts  from  his  own  cf- 
tion,  his  act  cannot  be  attributed  to  the  j^r* 
son  who  let  him  slip. — It  is  related  as  si 
opinion  of  Aboo  Yoosaf  that,  in  all  tbcs 
cases,  the  person  who  cast  off  the  hawi  i* 
let  slip  the  dog  is  to  be  held  responsible,  cat 
of  a  regard  to  the  preserration  of  property 
Mohammed  also  observes,  in  the  MaW. 
that  where  a  person  lets  slip  or  easts  off  aaj 
animal  upon  the  highway,  and  the  animal 
without  stopping,  kills  a  man,  the  respois- 
bility  for  the  same  rests  upon  the  person  wh* 
cast  it  off,  or  let  it  slip,  whether  he  hi^ 
driven  it,  or  otherwise,  the  motion  of  tfe 


*  Literally,  give  head  to.     (See  HaDti:?> 
p.  624.) 


Book  L.— Chap.  III.] 


FINES. 


669 


animal  being  referred  to  the  person  who 
let  him  slip,  so  long  as  it  continues  to 
move  on  in  a  straight  line  : — but  that, 
upon  the  animal  turning  off^  to  the  right 
or  left,  the  effect  of  letting  it  slip  tcrmi- 
iiates,'in  other  words,  the  person  is  no 
longer  responsible  in  case  of  anv  damage  ;-^ 
and  the  same  rule  also  holds  wncre  the  ani- 
mal slops,  and  then  moves  on  of  itself ;  for 
if,  afterwards,  anything  be  destroyed,  there 
is  no  responsibility. 

Nor  where  he  has  let  him  slip  at  game. — 
If  a  person  let  slip  his  dog  at  game,  and  the 
dog  oestroy  any  thing  else,  without  stopping, 
yet  the  person  who  lot  him  slip  is  not  respon- 
sible, provided  he  did  not  drive  (that  is,  run 
nfter)  him ;  for  as  hunting  is  a  thing  un- 
limitedly  lawful,  and  is  not  restricted  to  the 
condition  of  safety  (it  not  being  an  exertion 
^vhich  can  effect  any  other  than  the  hunter 
liimself),  transgression  (which  is  the  occasion 
of  responsibility)  cannot  bo  established  in 
this  instance.  If,  on  the  contrary,  a  person 
let  slip  his  do^  on  the  highway,  and  the  dog 
cU'stroy  any  thing  without  stopping,  compen- 
sation must  be  made  by  the  person  who  let 
liim  slip ;  because,  although  the  occupancy 
of  the  highwa]r  be  a  matter  of  a  neutral 
nature,  still  it  is  restricted  to  the  condition 
of  safety,  as  being  an  exertion  affecting  the 
community ;  and  the  letting  slip  the  dog, 
being  an  endangering  of  the  satety  of  the 
highway,  is  therefore  a  transgression,  and 
eousequently  induces  responsibility. 

A  7nan,  casting  off  his  animal  on  the  high •- 
tcai/t  is  responsible  for  any  depredations  it 
may  commit. — If  a  person  cast  off  or  set 
loose  an  animal  on  the  highway,  and  the 
animal  move  straight  on,  and  then,  turning 
to  the  right  or  left,  tread  down  corn,  or  so 
forth,  the  person  who  cast  it  loose  is  respon- 
sible ;  but  not  if  there  be  more  roads  than 
one.  If,  on  the  contrary,  an  animal  break 
loose,  and  then,  moving  on  of  its  own  accord, 
kill  a  man,  or  tread  down  property,  either 
by  night  or  day,  the  owner  is  not  respon- 
sible ;  because  the  prophet  has  so  ordained  ; 
and  also,  because  the  act  of  the  animal  can- 
not, in  this  case,  be  attributed  to  the  OM-ner, 
since  he  neither  cast  it  off  nor  drove  it. 

JFor  the  eye  of  a  goat  an  adequate  compen- 
sation is  due  ;  and  for  the  eye  of  a  labouring 
animal  a  fourth  of  the  value, — If  a  person 
put  out  one  of  the  eyes  of  a  goat,  he  must 
compensate  [not  for  any  determinate  part  of 
the  whole  value,  but  merely]  for  the  defect 
thereby  occasioned ;  because,  as  the  only  use 
of  a  ffoat  is  its  milk  or  its  flesh,  not  its  labour, 
nothing  more  can  bo  required  than  meroly 
tho  diminution  occasioned  in  its  value.    For 
llio  eye,  on  the  contrary,  of  an  ox,  a  camel, 
a  dromedary,  an  ass,  or  a  horse,  of  whatever 
description,  a  compensation  must  be  made  of 
one  fourth  of  the  value ;  because  the  pro- 
phet has  said,  **  For  the  eye  of  every  animal 
except  a  eoat  ye  must  pay  a  fourth  of  the 
value  of  tne  animal ;" — and  also  because,  as 
the  work  of  tibe  animal  cannot  be  performed 
but  by  means  of  four  eyes  (two  of  the  animal, 


and  two  of  his  driver),  the  animal  may 
therefore  be  said  to  have  four  eyes, — whence 
a  fourth  of  his  value  is  due  for  the  loss  of 
one  eye. 

Cases  of  damage  occasioned  by  an  animal^ 
having  a  rider  on  its  back,^l¥  a  person  be 
riding  upon  his  beast  on  the  highway,  and 
another  person  strike  or  goad  the  beast,  with- 
out the  consent  of  the  rider,  so  as  to  cause  it 
to  kill  a  man  by  kicking,  or  treading  him 
down,  or  running  over  him,  the  responsibility 
rests  upon  the  person  who  so  struck  or  goaded 
it,  not  upon  the  rider;  because  the  former 
was  the  instigator  of  the  animal's  act,  which 
must  therefore  be  referred  to  him  ;  and  also, 
because  this  person  is  the  producer  of  the 
cause  of  the  accident  (for  an  animal  naturally 
kicks  upon  being  struck  or  goaded),  and,  as 
such,  is  guilty  of  a  transgression,  having 
goaded  the  beast  without  the  rider's  consent; 
and  as  tho  rider  has  not  in  any  respect  trans- 
gressed, he  [the  goader]  is  therefore  solely 
responsible. — (If,  nowever,  the  rider,  at  the 
time  of  the  other  person  striking  or  goading 
the  beast,  had  stopped  it  in  the  highway,  tho 
responsibility  rests  upon  him  and  the  goader 
in  equal  shares,  as  in  this  case  he  also  has 
transgressed,  in  having  stopped  the  animal 
upon  the  road.) — If,  on  tho  contrary,  the 
beast  strike  out  at  the  person  who  goaded 
or  struck  him,  as  above,  and  he  die  of  the 
kick,  his  bl«»od  is  of  no  account,  as  he  may 
be  said  to  have  slain  himself.  If,  on  the 
other  hand,  the  beast  throw  his  rider,  and 
kill  him,  the  fine  for  him  is  due  from  the 
Akilas  of  the  goader  or  striker,  ho  having 
transgressed  in  producing  the  cause  of  the 
accident. 

If  a  person  be  riding  or  stopping  upon  his 
beast  on  his  own  land,  and  another  goad  or 
strike  the  beast  without  the  rider's  consent, 
and  the  beast  fly  out  and  tread  down  a  man, 
the  responsibility  rests  upon  the  person  who 
so  goaded  or  struck  it^  and  not  upon  the 
rider,  for  the  reasons  before  explained. — If, 
on  the  other  hand,  a  person  be  riding  upon 
his  beast  on  the  highway,  or  stopping  upon 
it  on  his  own  land,  and  another  goad  or 
strike  it  by  his  desire,  and  it  fly  out  and 
tread  down  a  man,  neither  the  rider  nor  the 
other  are  in  any  degree  responsible : — tho 
latter  is  not  so;  because  his  act  of  striking 
or  goading  the  animal  is  in  such  a  case  tan- 
tamount to  that  of  the  rider  himself ;— nor 
is  the  former  [tho  rider]  so,  as  he  has  hero 
authorized  an  act  to  which  he  is  perfectly 
competent,  the  goading  of  an  animal  being 
equivalent  to  driving  it.  But  if  the  rider 
be  moving  along  the  road  upon  his  beast, 
and  another  then  strike  or  goad  it  by  his 
desire,  and  it  tread  down  a  man,  both  par- 
ties are  responsible  in  an  equal  degree,  pro- 
vided the  man  was  trodden  down  without 
the  beast  making  any  stop,  because,  in  this 
case,  its  motion  is  referred  to  both  alike.* 

*  A  frivolous  discussion,  on  this  point,  of 
considerable  length  is  omitted  by  the  trans- 
lator. 
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Or  lehip  led  in  hand. — If  a  man  be  lead- 
in  f?  an  animal,  and  another  strike  it,  and  it 
break  uwuy  from  the  leader,  and  commit 
uny  damage  without  stopping,  the  person 
wiio  htruek  it  is  rt-si)onsiblc  (and  so  likewise 
will  re  tiie  animal  was  driven  by  any  person, 
in:>tead  of  bi  ing  led) ;  because,  as  the  break- 
ing away  of  the  animal  was  owing  to  the  act 
of  the  btriker,  any  accident  that  may  ensue 
is  referred  to  him, 

A  pers<ui  xrantonly  striking  an  animal^  so 
as  to  occasion  tnischicf,  is  responsible. — If 
the  striker,  in  the  examples  here  recited,  be 
a  slave,  he  is  responsible  in  his  person  for 
any  damage  which  moy  ensue ; — or,  if  he  be 
an  infant,  the  responsibility  (for  property 
dcbtroycd,  or  for  any  personal  iniury  short 
of  a  Mawziha  wound)  lies  against  his  estate ; 
because  slaves  and  infants  arc  liable  to  be 
prosecuted  for  their  acts. 

Ami  so  likvicise,  a  person  trho  sets  any- 
thing in  the  high  tea  i/^  which  renders  the 
animal  niiHchicvous, — If  a  beast  be  struck 
by  any  thing  whieh  a  person  may  have  set  in 
tne  highwuj,  and  fly  out,  and  kill  a  man, 
the  responsibility  rests  with  the  person  who 
placed  the  thing  there;  for  as  he  transgressed 
in  so  doing,  the  strikin^r  is  therefore  referred 
to  him,  the  cause  being  in  effect  the  same  as 
if  he  had  himself  struck  the  animal. 


CirAPTER  IV. 

OF  OFFENCES  COMIIITTEI)  BY  OB   TPON 

SLAVES. 

[This  subject  has  been  omitted  in  consequence 
of  the  abolition  of  slavery."] 
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OF   MAWAKIL,  OR   THE    LEVYING   OF   FIXES. 

Bi'finiiion  of  terms. — Ma)vaeil  is  the 
plural  of  Makoln,  signifying  a  Devit,  or  fine 
of  blood ;  and  Akilus  arc  those  wno  pay  the 
fine,  which  is  termed  Akkil  and  Mawakil, 
because  it  restrains  men  from  shedding 
blood,— Akkil  (among  a  variety  of  other 
senses)  meaning  restraint. 

[This  is  also  omitted^  as  it  is  comprised  in  the 
Penal  Code,  ^'c] 


BOOK  LIL 

OF  wasaya,  oh  wills. 

Definition  of  the  tertns  used  in  tcills. — 
Wasaya  is  the  plural  of  \Vaseeat. — Waseeat 
means  an  endowment  with  the  property  of 
any  thing  after  death,  —  as  if  one  person 
should  say  to  another,  "  give  this  article  of 
minep  after  my  death,  to  a  particular  per- 
son.' —The  thing  so  given  is  termed  the 


Moose  be  hee,  or  legmcy ;— the  penon  vk 
wills  that  it  be  given  is  denominated  tht 
Mawsee,  or  testator;  the  person  in  wboie 
favour  tJie  will  is  made  is  called  the  Mootee 
le  hoo,  or  legatee ; — and  the  pMerson  apponted 
to  carry  the  will  into  execution  is  eautd  tb 
Wasee,  or  executor. 

Chap.  I.— Of  Wills  that  are  legil,  aid 

Wills  that  are  laudable ;  and  of  tbe 

Betractation  of  Wills. 
Chap.  II.— Of  the  Bequest  of  aTliidrf 

the  Estate. 
Chap.  III. — Of   Emancipation  npon  t 

Deathbed ;  and  of  WiUs  lebtirets 

Emancipation. 
Chap.  I  v.— Of  Wills  in  faronr  of  Ens- 

men,  and  other  Connections. 
Chap,  v.— Of  Usufructuary  Wills. 
Chap.  VI.— Of  Wills  made  by  ZimnieM. 
Chap.  VII.  —  Of  Executors,  and  tkir 

Powers 

Chap.  VIII.'— Of  Evidence  with  i»?«t 
to  Wills. 

CHAPTER  I. 

OF  WILLS  THAT  ARE  LEGAL,  A3fD  TOIS 
THAT  ARE  LAUDABLE  ;  ASD  OP  IHS  U- 
TRACTATI02I  OF  WILLS. 

717//*  are  lawful,  and  vaiid.-Was  m 
lawful,  on  a  favourable  construction.  Au- 
logy  would  suggest  that  they  are  uokwM; 
because  a  bequest  signifies  an  endovBOt 
with  a  thing  m  a  way  which  occasioni  fOik 
endowment  to  be  referred  to  a  time  wlwi  Ik 

f  property  has  become  void  in  the  'pnpnita 
the  testator] ;— and  as  an  endowment  liA 
reference  to  a  future  period  (as  if  a  pa«i 
were  to  say  to  another,  ••  I  oonstitote  jii 
proprietor  of  this  article  on  the  monw^ 
IS  unlawful,  supposing,  even,  that  the  dmri 
property  in  the  article  still  continues  to  enit 
at  that  time,  it  follows  that  the  suspeDiicii< 
the  de^  to  a  period  when  the  propeityB 
null  and  void  (as  at  the  decease  of  the  paitjj, 
is  unlawful,  4  fortiori.  The  reasons,  hwr- 
ever,  for  a  more  favourable  oonstmetioD,  it 
this  particular,  are  twofold. — Fdbct,  tk» 
is  an  indispensible  necessity  that  men  ita^ 
have  the  power  of  making  bequests;  k 
MAN^  from  the  delusion  of  his  hopes,  is  » 
provident,  and  deficient  in  practice;  W 
when  sickness  invades  him  he  beMO0 
alarmed,  and  afraid  of  death.  At  thit 
period,  therefore,  he  stands  in  need  of  tm- 
pensating  for  his  deficienoies  by  means  of  hs 
property  ;-7and  this  in  such  a  manner,  tW 
if  he  should  die  of  that  illness,  his  objecti 
(namely,  compensation  for  his  defieieoeie^ 
and  merit  in  a  future  state)  may  be  obtsiaei 
—or.  on  the  other  hand,  if  he  should  recoro, 
that  he  mav  applv  the  said  property  to  Ui 
wants ;— and  as  these  objects  are  attaioslib 
by  giving  a  legal  validity  to  wills,  tbcy  an 
therefore  ordained  to  be  lawf  uL*— Secojtpit, 

*  In  this  place  are  stated  an  ohiedioo  n' 
reply,  which  the  tranaUtor  has  raiittad  ii 
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wills  are  declared  to  be  lawful  in  the  Koeak 
luid  the  traditions;  and  all  our  doctors,  more- 
eyer,  have  concurred  in  this  opinion. 

To  the  extent  of  a  third  of  the  testator  s 
property, — If  a  person  make  a  will  in  favour 
of  a  stranger,  to  the  amount  of  a  third  of  his 
property,  it  is  valid,  although  the  heirs  of 
the  testator  should  not  be  consenting  thereto ; 
for  it  is  BO  recorded  in  the  traditions. 

But  not  to  any  further  extent. — A  beqxtest 
to  any  amount  exceeding  the  third  of  the 
testator's  property  is  not  valid.  In  proof  of 
this  the  foUo^ving  tradition  is  quoted,  as 
delivered  by  Abee  Vekass.  **  In  the  year  of 
the  conquest  of  Mecca,  being  taken  so  ex- 
tremely lU  that  my  life  was  despaired  of,  the 
prophet  of  God  came  to  pay  me  a  visit  of 
consolation.  I  told  him,  that,  bv  the  blessing 
of  Odd,  having  a  great  estate,  but  no  heirs, 
exoept  one  daughter,  I  wished  to  know  *  if  I 
;  mi^ht  dispose  of  it  all  by  will.'  He  replied, 
'  No ! '  and  when  I  severally  interrogated  him 
■  '  if  I  might  leave  two  thibds,  or  one  half  ; ' 
he  also  replied  in  the  negative ; — but  when  I 
asked  *  if  I  might  leave  a  thibd,'  he  answered, 
'  Yes,  you  may  leave  a  third  of  your  pro- 
perty by  will:  but  a  third  part,  to  be  dis- 
posed of  by  will,  is  a  great  portion ;  and  it 
IS  better  you  should  leave  your  heirs  rich, 
than  in  a  state  of  poverty,  which  might 
oblige  them  to  beg  of  others.'" — Besides. 
the  right  of  the  testator's  heirs  is  connected 
with  his  property  ,  for  when  he  is  in  his  last 
iUness  he  has  no  further  use  for  it ;  and  as 
this  is  the  cause  of  the  title  to  it  becoming 
null  and  void  in  him,  and  vesting  in  the 
heirs,  their  right  therefore,  at  that  period, 
heoomes  connected  with  it  accordingly.  This 
ri^ht,  however,  is  not  recognized  by  tne  law, 
mth  respect  to  a  stranger,  to  the  extent  of 
one  third  of  the  estate,  in  order  that  the 
testator  may  be  enabled,  by  bequeathing  a 
third  of  his  property  out  of  his  family,  to 
otone  for  his  pastdehoiencies,  as  before  men- 
tioned. With  respect  to  the  heirs  themselves, 
on  the  contrary,  this  connexion  of  right  is 
recognized  to  toe  extent  of  the  whole  of  the 
testator's  property  (whence  it  is  that  if  a 
person  should  dispose  of  a  third  of  his  pro- 
perty to  a  part  of  the  heirs,  it  would  not  be 
valid) ;  for  if  no  regard  were  paid  to  the 
connexion  of  their  right  with  the  whole  of 
the  property,  with  respect  to  themselves,  so 
as  to  legalize  the  bequeathing  a  third  of  it 
to  a  part  of  them,  in  that  case  the  object  of 
a  will  (namely,  a  compensation  for  defi- 
ciencies) might  not  be  attended  to,  as  it  is 

the  the  text,  in  order  to  avoid  an  interrup- 
tion of  the  subject. — Viz. 

••  O&rxcTiON. — If  the  right  of  property  in 
the  proprietor  become  extinct  at  his  decease, 
how  oan  his  act  of  endowment  be  then  valid? 

••Kkply.— His  right  of  property  is  ac- 
counted to  endure  at  that  time  from  necessity, 
• — ^in  the  same  manner  as  holds  with  respect 
to  ezeonting  the  funeral  ntes,  or  discharging 
&e  debts  of  the  dead." 


possible  that  the  testator,  instead  of  includ- 
ing the  whole  of  the  heirs,  might  leave  the 
third  only  to  a  select  part  of  them ;  and  this 
would  be  an  injury  to  the  others,  and  would 
consequently  induce  a  breach  of  the  ties  of 
kindred,  which  is  unlawful. 

Unless  by  the  consent  of  the  heirs, — It  is 
to  be  observed,  however,  that  although  a 
will,  bequeathing  more  than  a  third  of  the 
testator's  property,  be  not  lawful,  yet  if  the 
heirs,  being  arrived  at  the  age  of  maturity, 
should  give  their  consent  to  it,  after  the 
death  of  the  testator,  it  then  becomes  valid : 
for  the  objection  to  its  validity  is  founded 
merely  on  a  regard  to  their  right,  and  there- 
fore does  not  operate  any  longer,  after  they 
themselves  agree  to  forego  such  ri^ht.  Their 
consent,  indeed,  during  the  lifetime  of  the 
testator,  is  not  regarded ;  for  as  this  is  an 
assent  previous  to  the  establishment  of  their 
right,  they  are  therefore  at  liberty  to  annul 
it  upon  the  death  of  the  testator.  It  is 
otherwise  where  the  consent  is  given  after 
that  event;  for  as  this  is  an  assent  sub- 
sequent to  the  establishment  of  their  right, 
they  are  not  afterwards  at  liberty  to  annul 
it. 

A  bequest  to  an  heir  is  not  valid  unless  con* 
firmed  oy  the  other  heirs, — ^Where  a  person 
makes  a  will  in  favour  of  part  of  his  heirs, 
the  same  rule  holds  as  in  the  case  of  bequeath- 
ing more  than  a  third  to  a  stranger ; — in 
other  words,  the  deed  is  not  valid,  unless 
the  other  heirs  cive  their  consent  to  the  dis* 
position  after  the  death  of  the  testator;  and 
their  consent  previous  to  his  death  will 
have  no  effect.  It  is  to  be  observed  that^ 
in  every  instance  where  a  will  is  rendered 
valid  by  the  consent  of  the  heirs,  the  lega- 
tee derives  his  property  from  the  testator, 
not  from  the  heirs.  This  is  the  opinion  of 
our  doctors.  Shafei  maintains  that  he  derives 
his  property  from  the  heirs.  The  opinion  of 
our  doctors  is  approved ;  for  the  will  of  the 
testator  is  the  occasion  of  the  property,  the 
consent  of  the  heirs  being  only  the  removal 
of  a  bar ;  and  as  the  law  has  regard  to  the 
cause,  not  to  the  removal  of  a  bar,  the  pro- 
perty is  therefore  derived  from  the  testator, 
not  from  the  heirs  (whence  it  is  that  seisin 
is  not  requisite;*  for  if  the  proprety  were 
derived  from  the  heirs,  seisin  would  be  requi- 
site ;  because  the  transfer  of  property  from 
a  livinfir  proprietor,  without  receiving  any 
thing  in  return,  is  in  efiect  a  ^ft,  to  the 
establishment  of  which  the  seisin  of  the 
donee  is  a  necessary  condition);— in  the  same 
manner  as  where  a  pawner  sella  the  pawn, 
in  which  case  the  ratification  of  the  deed  of 
sale  rests  entirely  on  the  pawnee,  and  if  he 
give  his  consent,  the  esIo  is  valid,  and  the 
purchaser  derives  his  property  in  the  article 
sold  from  the  pawner,  not  from  the  pawnee. 
A  bequest  to  a  person  from  whom  the  testa* 

*  Meitning. 'Hhe  testators  taking  posses- 
sion of  the  bequest  is  not  requisite  to  the 
establishment  of  his  right  in  iw' 
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i„r  hfvl  rcc*  irtd  a  nvrttil  icnutid  is  not  rtih'il.  and  is  therefore  executed  to  the  amoTint  of 
-  Ir  a  p'T>«»n  m:ik«'  a  Uqii«-st  in  favour  uf  a  third  of  the  property.) — If,  on  the  iXUr 
aimMi*  r  inmi  w!ii»in  he  has  rtTtivt-J  a  mortal !  trary,  a  dying  person  make  an  acknowle-ir- 
wu'ii;  1.  it  i^  n-'t  \;ili  I:  whitht  rtht-  murJtTtT  mt-nt  in  favour  of  a  part  of  his  heirs,  rtjnrd 
}.i.  .iiii-  ••t  hi-  h-  irs.  «»r  a  Mraiijn  r,  or  whether  is  paid  to  the  lime  of  such  aeknowledi^»!: 
ii.  nt.iy  have  w«iun«hd  him  wilfully  or  by  .  hi.cause  the  dcknowledjj^iuent  of  a  dyin?K;- 
lui^n-heiitur" .  |'ru\idiil  lif  bo  thy  aetuul  ■  son  is  an  immediate  and  complete  act  cf his 
p.  ri»vt!;\ti-r  "t  ih"  «i«til;  hvfMUNf  it  is  re-  own,  and  has  not  any  reference  to  a  fatnr; 
i.'r.:-l  ill  tliL  tr.iiiiliunN  thill  "there  is  no  peritjd  ;— and  such  bt-ing  the  case,  it  foli.ws 
Ku'ny  ii-r  a  murhri-r;"  an«l  also,  l)eca use,  that  it  is  not  valid  in  favuur  of  anywh- 
a*  th'-  v  r-^'-n  wh  ■  pave  tin-  wound  has ,  were  actually  heirs  at  the  time  of  niikis.- 
h.i-t.  p..  tl  ih  d»  ;ith  uf  the  teMatnr,  he  is.  by  '  it,— and  that  it  is  valid  with  r^-speet  to  su-.r 
m:iv  of  j.nnisliiin  lit,  exeluJ«-d  Irom  the  as  were  not  heirs  at  that  time;  aUh'.'u?h 
1m  li  tit  t»t'  till-  will,  in  the  same  manner  as  a   they    should    become    so     afttrwards;— 1> 


wh- re  a  m:in,  haxin?  made  a  brquest  in  case  the  acknowledpnunt  so  maJif :« va.ii, 
faviMir«»f  a  partii.'ular  pir-ion,  i-*  afterwards  notwithstanding'  the  child,  by  ihif  r^-X'V.n 
killil  bv  thut  piTMin,  such  bequest  is  in-  of  his  freedom,  became  one  of  his  t-TLr'- 
valiil.— If,  h'lWi  vtr,  in  thi>f  oases,  the  heirs  htirs  ; — fur  as,  at  the  time  of  the  aikrv-v- 
siht»:»M  )zi\v  th'ir  eonsi-nt,  the  U-quest  then  ledj^ment,  he  was  not  an  h«.ir,*  any  ac-kn-jT- 
b  i"'ius  valiil,  aeojrdin?  to  Ilaneefa  and  led pmcnt  made  in  his  favour  was  vlrtuiilr 
Moh-unmifl. —  VIkjo  Y«.K»saf  is  of  a  contrary  ,  made  in  favour  of  his  master,  wha  wi* : 
o^'iiiivn  :  breaiiv  tho  i»Uenoe  of  the  mur-  stranger; — and  the  validity  of  the  aciD-T- 
di  TiT,  whiili  is  til'-  causi.-  nf  the  invalidity  of  ■  ledgment  bcinsr  once  established,  it  dots  it\ 
tin-  will,  still  ixisis. — Th-^  ar/;uments  of '  afterwards  admit  of  bein^  an nulifd  iron: :t 
11  nuita  and  M"hamni»'d  up<»n  this  point  are  circumstance  of  the  child's  beeomia.:  n 
twofold.— Fiii-ir.  tlu-  defect  in  tho  validity  hiir.— It  is  to  be  observed,  however,  tii: 
of  the  will,  with  n-spect  to  the  murderer,  is  although  a  Kque^t  in  favour  of  a  part  of  :b- 
on  account  of  the  rijrht  of  thi-  heirs  ;  because  heirs  be  not  valid,  yet  it  is  renderi-d  i-^  It 
tin-  ad  van  t  aire  uf  tueh  di-fict  results  to  their  consent,  as  was  already  mtntiontd.- 
tlii  in,  as  in  the  case  of  exclusion  from  in-  If,  moreover,  a  part  should  pive  their  cj:- 
luritance.— Si:o)M»i.v,  the  ditw^t  in  the  sent,  and  part  withhold  it,  the  In^quea!  tbet 
valiility  of  tin-  Ivquist,  as  made  in  favour  of  bi'Comes  valid  in  proportion  to  the  ani'.iun:  ^-i 
th«-  murdiTt  r,  is  owinij  to  the  htirs  with- ,  the  shares  of  those  who  consent,  and  iltijc 
hitldinL'  their  cnsmt,  in  the  same  manner  in  proportion  to  the  amount  of  the  sLani  :' 
as  in  the  casi-  of  a  will  in  favour  of  part  of.  the  others. 

theluir?.;  and  e»n>quently,  as  the  consent       BvwiestB  are   valid   hcticcen  MuffvlnA^ 
of   the  niuaininjr  heirs,   in  that  instance,    and  Zimmees. — Tue  bequest  of  a  Masfi- 
€stabli>hrs  the  validity  of  the  will,  it  follows   man  in  favour  of  a  Zimmee,  or  of  a  Zima**  i 
that  the  consmt  of  the  heirs  at  larije  must   in  favour  of  a   Mussulman,    is  valid:  li-'  '• 
have  the  same  elltct  in  tho  case  in  ques-  j  former,  because  God  has  said,  in  the  Kutu. 

tion.  _       _  i'*YE  ARE    >'0T    PROUIDITED,    O  BELIITU?. 


.i    hnWi.<t   ^»  a  piirt  of  the   heirs    in  not    FliOM  Acrs  OF  BENEVQLEXCE  TOWAEIiSI3)3 

nilid. — If  a  man  make  a  bequest  in  favour  wiio  svwect  them  selves  to  vor,  iJ? 
of  a  part  of  his  lu  irs,  it  is  not  valid  ;  be- 1  kefraix  from  rattles  and  co>'TE>TJn5>.' 
cause  of  a  traditional  saying  of  the  prophet, !  —and  the  latter,  because  Zimmees,  in  rii'J 
*'  CioD  has  aUtitttMl  to  every  heir  his  particu-  '  of  their  compact  with  the  Mussulmans,  tf 
hir  ri^ht ;"  and  also,  because  a  will  in  favour  considered  in  the  same  liirht  with  th'ni^ 
nf  a  ]uirt  of  the  heirs  is  on  injury  to  the  rest;  all  temporal  concerns  ;  ana  as,  on  this  rh> 
and  therefore,  if  it  were  deennd  leiral,  would  ;  ciplc,  an  intercourse  of  ^ood  ot!ict.s  tovsr^ 
iniluce  a  breach  of  the  tics  of  kindred.— Be-  jeach  other  is  held  lawful  during  hfo,  li^f 
sides,  it  is  said,  in  the  traditions,  "a  bequest  are  therefore  in  the  same  manner  periirji 
to  particular  heirs  is  unjust." — It  is  to  be   to  extend  beyond  the  grave. — It  is  nli^' 


tibsevved  that  in  judirinp  whether  the  legatee   in  the  Jama  Sasrheer  that  a  w'ill  in  fav'^i 

Kiid  to   an  hostile  intidel  is  not  valid,  as  G')D  U* 


be  an  heir,  or  otherwise,  ngard  is  pi 

the  time  of  the  testator's  death,  not  to  the   prohibited,  in  the   Koran,   the  eiercix  ^ 

piriod   of   making   the    will;    because  the 


etUcaey  of  the  will  is  established  after  the 
di  ath  of  the  testator.— (The  gift  of  a  dying 


benevolence  towards  them. 

The  acceptance  or  rejection  nf  them  if  «' 
determined  until  after  the  death  ofthtU^ 


person*  is  in  this  nspect  of  the  same  nature   tor, — ^The  acceptance  or  rejection  of  a  b^r;'^ 


with  a  legacy,  both  being  the  same  in  efl'ect, 


•  Arab.  Marccz.  Literally,  sick, — but  ai- 
rways (in  the  languasre  of  the  law)  meaning, 
^^  nek  of  a  mortid  iUness." 


is  not  established  until  after  the  death  d^ 
testator ;  for  as  the  bequest  does  not  tit' 


*  A  slave  cannot  possess  any  right  of  c- 
heritance. 
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)re  that  event,  those  cannot  be  pre- 
(frarded.— Hence  the  acceptance  or 
during  the  life  of  the  testator  has 
in  the  same  manner  as  an  accept- 
ared  before  the  existence  of  a  con- 
f,  therefore,  a  legatee  accept  a 
iter  the  death  of  the  testator,  it  is 
withstanding  he  may  have  rejected 
his  lifetime. 

idable  to  avoid  making  them  where 
are  poor,  —  It  is  preferable  and 
[sable  not  to  leave  legacies,  if  the 
poor,  and  their  particular  portions 
as  to  enrich  them ;  because  this 
benevolence  to  the  heirs,  who  have 
r  claim  to  it  from  the  relation  in 
3y  stand,  God  having  declared,  in 

Lif,  "The  EXE1LTI0N8  OP  GENE- 
)WARDS  RELATIONS  18  MORE  LATTD- 
AN     TOWARDS     STRANGERS.**  -;-  Bc- 

his  an  observance  of  two  claims  is 
'd,  namely,  that  of  poverty  and 
nitv.     If,    on   the    contrary,    the 

ricn,  or  the  particular^  portions 
:o  them  be  such  as  to  enrich  them, 
advisable  to  leave  something  short 
i  of  the  estate  in  legacies,  as  a 

a  stranger  is  an  act  of  cuarity, 
he  bestowal  of  the  whole  upon  the 
gift ;  and  the  former  is  more  laud- 
L  the  latter,   being   calculated  to 

favour  and  good  will  of  God. 
'c  said  that  in  such  case  the  pro. 
under  no  restraint,  but  is  perfectly 
Y  to  make  a  will  in  favour  of 
,  or  to  suffer  the  whole  to  pass  to 

as  each  has  its  particular  merit, 
•eing  an  act  of  generosity,  and  the 
Q    obedience    to    the    dictates    of 
ffection. 
gatee    becomes   proprietor    of    the 

his  acceptance  of  it, — The  pro- 
i  legatee  in  a  legacy  is  established 
!ept4inee  of  it.  Ziffer  is  of  opinion 
gacy  is  like  an  inheritance ;    be- 

legatee  acquired  the  property  by 

from,  and  succession  to,  the  tes- 

the  same  manner  as  an  heir 
t  by  succession  to  and  descent  from 
assessor  ;  and  therefore  his  accept- 
)t  necessary  towards  the  establish- 
he  property,  in  the  same  manner 
in  the  case  of  inheritance.— Our 
a  the  contrary,  argue  that  a  legacy 
s  the  property  in  the  legatee  de 
.  does  not  vest  by  succession  and 
IS  in  the  case  of  inheritance 
t  is  that  a  legatee  cannot  reject 
on  account  of  any  defect;   in 

s,  if  a  person,  having  purchased 
or  example,  should  bequeath  him 
',  and  the  legatee,  after  the  death 
tator,  discover  the  slave  to  have 
t  or  defect,  it  would  not,  on  this 
*e  in  his  power  to  return  him  to 
,  as  an  heir,  in  a  similar  case, 
entitled  to  do ; — and  likewise,  that 
an  be  returned  to  a  legatee  on 
f  a  defect ;  in  other  words,  if  a 


I 


person  should  bequeath  his  whole  estate  by 
will,  and  afterwards  sell  something  belong- 
ing to  it,  and  the  buyer  discover  a  defect  in 
the  same,  still  he  would  not  have  the  power 
of  returning  it  to  the  legatee,  whereas  he 
might  to  an  neir) ; — and  such  bein^  the  case, 
it  rests,  therefore,  entirely  on  his  accept- 
ance, as  no  person  can  be  made  proprietor  of 
any  thing  against  his  will.  Inherituioe, 
on  the  contrary,  is  a  succession  (whence  it  is 
that  the  rules  above  mentdoned  have  effect 
in  il^ ;  and  an  heir  is  therefore,  as  it  were, 
forcioly  put  in  possession  of  his  inheritance, 
by  the  especial  ordinance  of  the  law,  the 
validity  of  it  not  being  suspended  on  his 
acceptance  or  consent. 

Tvhich  may  he  either  expressed  or  im^ 
plied, —  It  is  to  be  observed  tnat  acceptance, 
m  cases  of  bequest,  is  of  two  kinds.  — 
I.  Express,  which  needs  not  to  be  ex- 
plained.— II.  Implied,  which  is  where  the 
legatee  dies  without  having  either  declared 
his  acceptance  or  refusal ;  for  this  also  is  an 
acceptance  in  effect ;  because  the  bequest  is 
rendered  complete  on  the  part  of  the  testator 
by  his  death  (in  other  words,  it  cannot  be 
rescinded  after  that  event) ;  and  as  it  was 
suspended  in  its  effect  purely  in  deference 
to  his  right  of  rejection,  it  of  course  falls 
into  his  property  upon  his  demise ; — in  the 
same  manner  as  holds  in  a  case  of  sale  with 
a  reserve  of  option  to  the  purchaser;  in 
which  instance,  if  the  purchaser  die  without 
formally  signifying  his  assent  to  the  sale,  it 
is  then  regarded  as  complete,  and  the  article 
sold  is  considered  as  part  of  his  estate. 

Bequest  hv  an  insolvent  person  is  void. — 
Ip  a  person  deeply  involved  m  debt  bequeath 
any  legacies,  such  beouest  is  unlawful  and 
of  no  effect ;  because  debts  have  a  preference 
to  bequests,  as  the  discharge  of  debts  is  an 
absolute  duty,  whereas  bequests  are  gratuit- 
ous and  voluntary ;  and  that  which  is  most 
indispensable  must  be  first  considered.  If, 
however,  the  creditors  of  the  deceased  relin- 
quish their  claims,  the  bequest  is  then  valid, 
the  obstacle  to  it  being  removed,  and  the 
legatee  being  supposed  to  stand  in  need  of 
his  legacy. 

And  so  likewise  by  an  frt/an/.*-B£QT7E8T 
by  an  infant  is  not  valid.  Shafei  maintains 
that  it  is  valid,  provided  it  be  made  to  a  dis- 
creet and  advisable  purpose  ;  because  Omar 
confirmed  the  will  of  a  Yaffai  (that  is,  a 
boy  who  has  nearly  reached  the  age  of  matu- 
rity) ;  and  also,  because  in  the  execution  of 
it  a  degree  of  advantage  results  to  the  in- 
fant, inasmuch  as  he  acquires  the  merit  of 
the  deed, — whereas  in  the  annulment  of 
it  he  is  deprived  of  all  advantage.  The 
ar^ments  of  our  doctors,  in  support  of  their 
opinion  upon  this  point,  are  twofold. — First, 
a  will  is  a  voluntary  act,  concerning  which 
an  infant  has  not  a  capacity  of  forming  a 
proper  judjgment.  Secondly,  the  declara- 
tion of  an  infant  is  not  of  a  binding  nature ; 
but  if  the  validity  of  a  bequest  bv  sucn 
were  admitted,  that  effect  would  follow  of 
course.^ With  regard  to  the  tradition  of 
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the  dM'd  itself,  m  its  immediate  tondciLcy, 
produce  odyan^ge,  the  execntion  of  it  on 
ocoouut  of  tbu  infant  is  preferable ;  but  in 
the  cose  hei«  considered  the  deed  (that  is, 
the  bequest),  in  ita  immediuto  tendency, 
leoiU  tu  a  luKs  ul'  property,  ulthouRL  tveu- 
tuully  lliv  infant  liave  an  udvantOK.^,  the 
bv''|uest  Iiavinfc  lieen  inude  with  a  vitw  to 
ulitliiu  merit  in  tlic  eye  of  Gun  ;  and  since 
tliu  betinest  uf  the  infant,  in  il»  immediate 
ttudeney,  occuaions  a  loss,  it  h  not  valid  ;^ 
in  the  same  manner  as  holds  iu  case  of  a 
divorce!  in  other  words,  if  an  infant  divorce 
his  vitc,  or  his  guardian  do  so  on  his  behalf, 
it  in  not  binding.  notnrithHtiuiding  a  divorce 
may  on  many  occasions  be  attended  with 
advuntnge, — as  where  an  infant,  hiving  a 
wife  vho  is  poor,  wishes  to  divorce  her,  and 
marry  her  sistur,  who  ii  rich  and  handaome. 
— In  short,  bi'quest  by  an  infant  is  invalid, 
according  to  our  doctors ;— -and  in  the  same 
manner,  if  an  infant  should  make  a  will, 
and  die  after  ho  had  attained  to  rauturitv, 
the  will  is  not  lalid,  as  having  been  made 
at  !t  time  when  he  waa  unqualitied  for  auch 
an  avi :  and  so  likewise,  if  an  inlunt  sliould 
say,  "  It  in  my  will,  whenever  1  reach  the 
age  of  maturity,  that  a  third  of  my  eatate 
be  considered  as  a  legacy  in  f^ivour  of  a  par- 
ticular person,"  the  will  is  not  valid  ;  be- 
cauK)  an  infant,  being  unqualified,  is  not 
competent  to  muke  a  will  that  dioll  be 
deemed  valid  immediately,  or  that  can  be 
rendered  so  by  being  suspended  to  a  future 
period;  in  the  same  manner  as  ho  is  inca- 
pable of  divorce  or  emancipation.  It  is 
otherwise  with  respect  to  a  slave  or  a 
Mokatib ;  for  they  possess  a  complete  com- 
petency, ohstrueted  merely  by  the  right  of 
their  master ;  and  therefore  all  their  i 
(such  aa  dlTorce,  bequest,  or  so  forth) 


the  heir,— <ji[t,  luoreovei 
(|uest,  it  not  bein^r  (like 
in  favour  of  a  foetus ;  for 
endowment : 


fietnswith  i. 
other  liand, 

iderstood  a 


ly  thinsr.  1 
■a  which  th 
the  cxistoE 
the  period  c 


the  legacy  of  tbisf 

(sueh  OB  the  truit  a  t 
yitld}  is  valid,  it  follows 
thing  actually  existing  ia 
Affmale  tliirr  may  be  i 
cxceplioH  of  tier  progeny, 
ijucath  a  female  slave,   a 

Ering  of  her  womb,  boti 
e  exception  arc  valid. 
alid,  because  the  wurdi 
[o  not  include  the  oSspn 
□  the  bequest  of  a  fem 
spring  is  included  depen 
bequest  is  absolute,  it  fo 
slave  i^  bequeathed  with  i 
offapring,  such  bequest  ia 
tion  also  is  valid;  beoaua 
to  bequeath  a  fietua  in  tl 
allowable  to  except  it  froi 
is  a  rule  that  whatever  {» 
being  the  subject  of  a 
excepted  from  that  deed 
Besides,  the  aeoeptanco 
supended  until  the  deat] 
and  tlie  annulment  of  tli 
vious  to  the  acceptance, 
ease  of  sale  for  iniUuce. 
A  hegtutt  it  reteinded 
elaration  of  tht  iettator  ,■ 
Ait  pari  implying  hi*  n 
the.  testator  either  exprei 


bequest  (as  if  ho    . 

what  I  had  bequeathed"), 
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prietor  (such  as  the  slaughter  of  a  goat,  or 
the  flaying,  roasting,  or  boiling  of  it,  the 
fabrication  of  a  vessel  from  a  niece  of  cop- 
per, the  grinding  wheat  into  flour,  or  the 
fabrication  of  a  sword  from  iron), — such  act 
is  a  retractation  of  the  bequest.  If,  also,  he 
perform  upon  it  any  act  creatinj^  an  addi- 
tion to  the  legacy,  and  this  addition  be  so 
connected,  that  the  legacy  cannot  be  sepa- 
rately delivered  (as  where  a  person  be- 
queaths the  flour  of  wheat,  and  afterwards 
mixes  it  with  oil, — or  a  piece  of  gjound,  and 
afterwards  erects  a  building  on  it,— or  tm- 
dressed  cutton,  and  afterwards  dresses  it, — 
or  a  piece  of  cloth,  and  afterwards  lines  or 
covers  a  gown  with  it), — such  act  is  a  re- 
tractation of  the  bequest.  It  is  otherwise 
with  respect  to  plastering  the  wall  of  a  be- 

aueathea  house,  or  undermining  the  foun- 
ation  of  it ;  for  these  acts  do  not  indicate  a 
retractation  of  the  bequest,  as  they  afieet 
the  legacy  in  its  dcpendiencies  only. 

Or  which  extinguishes  his  property  m  the 
legacy.^'EvEUY  act  or  deed  which  occasions 
an  extinction  of  the  property  of  the  testator 
is  a  retractation  from  his  bequest  (as  where, 
for  instance,  a  testator  sells  the  article  he 
liad  bec|ueathed,  and  afterwards  purchases  it, 
—or  gives  it  to  some  person,  and  afterwards 
retracts  the  gift), — and  consequentiy,  the 
legacy  does  not  go  to  the  legatee  after  his 
TtEe  testator's]  decease ; — because  a  will  can 
nold  good  onlv  with  respect  to  the  testator's 
property;  ana  therefore,  upon  his  property 
Being  extinguished,  the  bequest  oecomes 
null  of  course.  (It  is  to  be  observed  that 
the  washing  of  a  oequeathed  garment  is  not 
a  retractation  from  tne  bequest ;  on  the  con- 
trary, it  is  rather  a  confirmation  of  it,  as  it 
is  a  custom  to  wash  garments  before  they  are 
given  to  any  person.) 

The  testator'' H  denying  his  bequest  is  fwt  a 
retractation  of  it.— If  a  testator  deny  his 
bequest,  and  the  lei^atee  produce  witnesses 
to  prove  it,  there  is  in  that  case  a  difference 
of  opinion  among  our  doctors ; — for  accord- 
ing to  Mohammea  this  is  not  a  retractation ; 
— whereas  Aboo  Yoosaf  maintains  that  it  is 
BO,  because  retractation  signifies  the  testator 
negativing  his  bequest  at  the  present  time ; 
and  as  the  denial  is  a  negative  applying 
botli  to  the  present  and  to  the  past,  it  there- 
fore amounts  to  a  retractation  k  fortiori. 
The^  argument  of  Mohammed  is,  that  the 
denial  of  a  beq^uest  signifies  the  putting  a 
negative  upon  it  with  respect  to  the  past, 
of  which  its  being  negatived  with  respect 
to  the  present  is  a  consequence ;  and  upon 
the  bequest  being  proved,  by  witnesses,  to 
exist  at  present,  the  denial  is  of  no  eflect. 
Another  argument  is,  Uiat  as  a  retractation 
implies  the  former  existence  of  a  will,  and 
the  present  annihilation  of  it,  and  denial 
(on  the  other  hand)  disavows  both  the  former 
and  the  present  existence  of  it,  there  is 
tlierefore  an  evident  differenco  between  a 
retractation  and  a  denial :  whence  the  latter 
ongbt  not  to  be  conudered  in  the  light  of  the 
former ;— and  accordingly,  denial  not  beiog 


a  retractation,  if  a  husband  deny  his 
marria^,  and  the  wife  bring  witnesses  to 
prove  it,  still  a  separation  does  not  take 
place  between  them. 

Nor  his  declarina  it  unlawful  or  usurious, 
— If  a  testator  declare  the  will  he  has  made 
in  favour  of  a  particular  person  to  be  unlaw- 
ful or  usurious,  this  is  not  a  retractation, 
because  the  specification  of  it  under  the 
description  of  illegality  or  usur/is  a  plai^ 
proof  that  the  subject  of  the  description 
\namely,  the  wiU)  does  actually  exist.  The 
case  would  be  different  if  he  should  declare 
the  will  to  be  null ;  for  that  is  evidently  a 
retractation ;  because,  as  a  thin^  which  is 
null  is  non-existent,  the  description  of  null 
evinces  that  the  thing  so  described  no  lon^r 
exists.  It  is  otherwise  with  the  description 
of  unlawful ;  for  that  indicates  a  continu- 
ance of  the  existence,  as  illegality  cannot 
apply  to  a  nonenity. 

Or  desiring  the  execution  of  it  to  he  de- 
ferred,^l¥  a  testator  should  aesire  that  the 
execution  of  his  will  be  suspended  for  some 
time  after  his  death,  this  is  not  a  retracta- 
tion. If,  on  the  contrary,  he  say  "  1  depart 
from  my  will,"  he  is  then  held  to  have  re- 
tracted it. 

A  bequest  to  one  person  is  annulled  by  a 
subsequent  bequest  of  the  same  article  to  ait- 
other, — If  a  person  say,  *'  I  will  that  a  par- 
ticular slave,  which  1  formerly  bequeathed 
to  Zeyd,  be  given  as  a  legacy  to  Amroo^"  in 
that  case  a  retractation  from  the  first  will  is 
established,  as  the  tenor  of  his  speech  evi- 
dently shows  that  it  was  not  his  intention 
they  should  both  partake  of  the  legacy.  It 
is  otherwise  where  a  person  first  leaves  a 
particular  article  to  one  man,  and  then 
leaves  the  same  thing  to  another ; — as  if  he 
should  say,  **  I  will  that  this  thing  be  given 
to  Zeyd,'  and  afterwards  make  a  oequest  of 
the  same  thing  in  favour  of  Amroo; — for 
in  that  case  a  retractation  of  the  first  will 
docs  not  take  place;  the  subject  being 
capable  of  division,  and  the  separate  sen- 
tences bearing  that  construction. 

Unless  that  other  be  not  then  alive, — Ip  a 
person  say,  **  the  slave  which  I  formerly  left 
to  Zeyd  1  now  beoucath  to  Amroo,"  and  at 
that  time  Amroo  be  not  alive,  the  first  will, 
in  favour  of  Zeyd,  holds  good ;  for  that  was 
annulled  only  on  accoimt  of  the  legacy  hav- 
ing been  completely  devised  to  Amroo ;  and 
upon  this  no  longer  remaining  in  force,  be- 
cause of  Amroo's  death,  the  first  will  reverts. 
— If,  on  the  contrary,  Amroo  be  alive  at  the 
time  of  the  bequest  in  his  favour,  and  after- 
wards die  before  the  testator,  the  legacy  [the 
slave]  in  that  case  passes  to  the  heirs,  both 
bequests  being  void, — ^the  first,  because  of 
the  retractation, — and  the  last,  because  of 
the  death  of  the  legatee  previous  to  that  of 
the  testator. 
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worth  thirty  dirms  be  told  to  Zejd  for  ten, 

CHAPTER  II.  and  that  the  other  worth  sixty,  be  sold  to 

Bi>  OF  '^™^  f"''  twenty, — in  that  case  Zeyd  obtiini 

a  Mohabat  of  twenty   dirms,   and  Onui  i 

,             ,  .      ,       .,  .   ,      ,  Mohabat  of  forty  dirms  ;  and  this  ij  what  i> 

Caie  of  a  ptrion  bequeathmg  tico  third$  of  denominated  a  will  by  Mohabat.     Bat  if  the 

Am  property  to  tico  permni  reftfectwfly.—  testator  should  not  be  possessed  of  inyotlifr 

If  a  person  bequeath  a  third  of  hn  property  property  than  these  two  slaves,  and  the  heirs 

to  one  man,  and  a  third  to  another,  and  the  refuse  to  ratify  the  will,   in  that  csw  Ike 

hein  refulfe  their  consent  to  the  cieoution  of  Mohabat  is  executed  only  in  the  propOTtitra 

both  bequests,   one   third   la   m   that    case  of  a  third.     Now  the  whole  of  the  propeny 

divided  equally  between  the  two  legatees  i  ;,  ninety  dirms,  that  being  the  a«Tm:e 

for  where  the  wiU  exceeds  a  third  of  the  yalne  of  the  two  slaTes :  one  third  of  ihii. 

estate,  and  the  heirs  refuse  their  oonseot  to  therefore   (being   thirty   dirms).   is  divided 

the  execution  of  the  whole,  it  is  then  re-  into  three  shares,   two  of  which  sre  drei 

Btncted  to  one  third,  aa  has  been  already  jn  Mohabat  to  Omar,  and  one  to  Zeyd ;  Ibil 

explained;  and  as.  in  the  present  instance,  jj^  the  shiTe  worth  sixty  dirms  is  sold  to 

the  right  of  both  claimonU  is  equally  good.  Qmar  for  forty,  nnd  the  other,  worth  thirty, 

and  the  third  u  capable  of  division,  it  is  (j,  Zeyd,  for  twenty 

therefore  divided  equally  between  them.  ip  a  person,  having  two  slaves,  one  vilwd 

Or  a  third  to  one  anil  a  si^th  to  the  other,  at  thirtydirms,  and  the  other  at  sixty  should 

— If  o  man  bequeath  a  third  of  his  property  ,.,|^  i,j^  ff?jillibed  emancipate  both,  mieli  msan- 

toone  person  ond  a  anth  to  another,  and  the  ^.j,,!,,,,  „  ,„  effect  a  beqnest.     If,  therefore, 

heirs  refuse  to  conhnn  the  whole,  m  that  nn,  pcisi-ii  in  question  leave  no  other  n». 

case  one   third  of   tho    property  is    to    be  ,„,r,r  tlKin  these  two  slaves,  and  the  ban 

divided  between  the  legatees  in  three  equal  rL-i'iisi;  thtir  consent  t      '                  -      -      . 


lots,  two  to  the  legatee  of_the  third,  and  one  ,akts  etftct  in  the  proportion  of  oi 

to  the  legatee   oF   the   sixth ;   because  the  i),,il  .=  to  i.iy.  each  of  the  slaves  is  rendeml 

bequest  does  not  hold   good  for  anv  thing  ,v^-,^,  j^  „„£,  ,t^  ^f  tig  value,  and  mnrt  ean 

beyond  one  third  ;  and  as  both  the  lepateea  ,i,^,  fr^tjon,  of  the  remaining  two  thirdibr 

lay  their  claims  on  equaUy  good  ground,  and  emancipatory  labour. 

It  IS  impossible  to  dischanre  their  demands       Andbequeitt  of  specific  turns  ofoumtt- 

(oamelv.  a  third  and  a  sixth)  with  one  third  ,,  ,     ,,,,„  bequeatfi  a  particular ni.]«.bM</   I 

only,  that  19  therefore  shared  between  them  ji,.„,„,  without  specifying  the  rehitire  pw- 

in  proportion  to  their  respective  olaims.  m  ,,^rti.,,ii  they  bear  to  his  estate  — such  «» 

the  some  manners  is  practised  with  ere-  l^jf,   ^  ,|iird,  a  fourth,   or  the  like,-it  i>    I 

ditors,  in  discharging  the  debts  of  a  person  ,i,],,i,  ),„(  ig  executed  only  to  the  eitentrf    I 

Who   dies  insolvent,    Herej   mowover,   the  „  ti^^^j  of  his  whole   property,  unless  tb 

right  of  one  legatee  is  to  a  sixth   aud.thot  of  hoir.  W  i^ilUn?  to  conW  the  whole.  Tlw 

Uie  other  to  a  tTiird ;  and  as  a  third  is  twice  jf  „  ^,.^^„,  ha-nng  only  ninety  dinn^  shMJd 

^o  amount  of  a  sixth,  the  third  is  therefore  i,,,,„oath  thirty  to  Zeyd.  and  airty  to  Oiw. 

divided    between    the    clairaauU   m    three  aiid  llic  h^irs  refuse  their  aasent  toitintb: 

^area,  two  ahares  going  to  the  one,  and  one  case  the  sum  of  the  two  legacies  U  rednwi    ■ 

share  to  the  other.  to  thirty  dirms,  of  which  Zeyd  receivestw 

Cases  of  Mohabat  .«:,««.—[•  A  will  by  and  Omar  twenty.]  "«""•«. 

way  of  Mohabat,  on  a  deathbed,  is  the  same        Case  of  a  person  bequeathing  the  nhok  ^ 

in  cftect  as  a  bcouest  of  property,   and  is  his  estaU  to  one.  and  then  a  third  of  ill' 

therefore  executed  to  any  amount  not  ex-  another.-lr  a  person   first   bequeath  tix 

"^'M.f"'!['l''.ft'^|te«t»t"^««ft*te    (Mo-  whole  of  his  estate  to  one  manTindtba. 

habttt  literally  signifies  a  gift.     In  the  Inn-  third  of  it  to  another,*  and  the  heirs  irfw 

(fuage  of  the  LAW  It  means  a  gift  interwoven  their  assent,  in  that  case   one  third  of  to 

in  some  compact  or  deed,  as  il  a  pDrson  should  estate  is  divided  into  four  shares,  of  whiA 

sell  part  of  his  property  to  another  at  an  in-  three  are  given  to  the  legatee  of  the  whoU, 

fenor  value.)      ,      .       ^         ,  ,.  and  one  to  the  legatee  of  the  third.    Tta 

^f  ?  T^'H'  5?™^  ^T.v''''!!''  *"!*'  -^l*^"  "  according  to  the  two  disciples.    HaiwA 

mated  at  thirty  dirms.  and  the  other  at  sixty,  jUoges  that  tho  third  of  the  estate  mutt  b. 

should  on  his  deathbed  wiU  that  the  slave  divided  equally  between  the  two  l^tas; 

for  in  his  opinion,  when  a  lency  is  exteniW 

beyond  a  third,  the  exoess  ib  of  no  mfk 

*  The  whole  passage  within  the  crochets  in  the  determination.     The  argument oFo' 

secma  to  be  an  interpolation  of  the  Molovees  two  disciples  is,  that  the   testator  has  W 

employed  in  the  composition  of  the  Persian  objects  in  view ;   for  first,   he  designs  ibti 

version  of  the  Heuata,  as  the  translator  has 

consulted  various  Arabic  copies,  without  find- 
ing it  in  any  of  them.     It  may  possibly  have       *  This  supposes  the  testator,  first,  to  tij. 

been  inserted  in  some  copies  of  the  work  in  "I  bequeath  the  whole  of  my  property  to 

the  manner  of  marginal  illustrations,  which  Zeyd"   ^fbr  instance),  and   again,  at  SMK 

induced  the  Molovees  to  give  it  a  place  in  fnturo  tune,  "  I  bequeath  a  third  of  V 

the  text  property  to  Anuoo." 
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f  the  le^tees  shall  receive  the  whole 
legacy;   and  secondly,  that  a  supe- 
of  the  one  over  the  other  shall  he 
lined.     Now  the  attainment  of  the 
f  these  objects  is  impossible,  because 
right  of  the  heirs,  and  is,  indeed,  in 
Impracticable  ;  but  as  there  is  no  bar 
full  accomplishment  of  the  second 
,  the  superiority  of  the  one  over  the 
is  preserved,  in  the  same  manner  as  in 
ses  of  bequest  by  Mohabat,  or  emanci- 
,  or,  of  legacies  of  a  specific  number 
ms.     The  argument  of  Haneefa  is, 
.  will  is  null  and  void  in  whatever 
t  it  may  exceed  a  third  of  the  estate, 
the  heirs  refuse  their  assent;   ana 
:  on  any  sort  of  pretext  be  executed  in 
mount,  as  being  repugnant  to  the  ordi- 
of  the  LAW  in  this  particular.    Since, 
)re,  the  will  is  rendered  null  in  the 
above  a  third,  one  object  of  the  tes- 
[namely,  to  establish  a  superiority)  is 
mdered  null,  as  being  comprehencied 
in  the  same  manner  as  a  Mohabat  is 
ed  null  when  interwoven  in  a  contract 
!  which  is  afterwards  invalidated ;  as 
for  instance,  a  person  sells,  by  Moha- 
ilave  valued  at  thirty  dirms  for  twenty, 
e  sale  afterwards  becomes  void  in  con- 
ce  of  the  loss  of  the  subject  of  it  pre- 
to  the  delivery,  —  in  which  case  the 
at  also  becomes  void.    It  is  otherwise 
cases  of  bequest  by  Mohabat  or  eman- 
n,  or  of  legacies  of  a  specific  number 
ms:   for  there  the  validity  does  not 
1  the  consent  of  the  heirs ;  it  being 
lally  possible  that  the  bequests  may  be- 
alid  notwithstanding  the  heirs  should 
to  ratify  them,  by  the  testator  (for  in- 
I,  after  making  the  bequest,  increasing 
)perty  to  a  degree  that  might  render 
aount  of  the  hequest  no  more  than 
to,  or  less  than,  one  third  of  the  whole, 
therefore,  in  these  cases,  the  bequest 
in  itself  null,  but  rather  stands  within 
jsibility  of  being  valid,  a  regard  must 
uently  be  paid,  in  such  instances,  to 
periority  of  one  of  the  i)arties.    It  is 
ise  in  the  case  here  considered ;  for  it 
his  instance  impossible  that  the  will 
be  valid,  as  has  been  already  shown, 
so  otherwise  where  a  person  bequeaths 
icular  slave,  valued  at  one  thousand 
to  Zeyd,  and  another,  valued  at  two 
nd  dirms,  to  Bicker,  and  has  himself 
or  property  than  these  slaves  ;   for 
;h,  in  tnis  case,  there  be  a  possibility 
le  testator  mav  so  increase  his  pro- 
is  to  render  tne  amount  of  the  two 
equal  to,  or  less  than,  a  third  of  the 
yet  Bicker  would  receive  a  proportion 
ng  to  the  third,  not  according  to  the 
t  of  the  legacy  (viz.  two  thousand 
;  because  here  the  right  of  the  lega- 
connected  with  the  substance  of  the 
on  this  ground,  that  if  the  slave 
be  destroyed,  the   will  would   be 
sd  void,  notwithstanding  the  testator 
have  acquired  other  property,  ^ence 


the  apprehension  before  stated  is  of  no  weight 
in  this  instance,  as  the  right  of  the  legatee 
is  here  connected  with  the  very  article  with 
which  the  right  of  the  heirs  has  a  connexion. 
In  the  case,  on  the  contrary,  of  a  legacy  of  a 
specific  number  of  dirms,  if  the  property  of 
tne  testator  be  destroyed,  and  he  afterwards 
acquire  more,  the  legacy  would  be  valid,  and 
executed  by  means  of  the  newly  acquired 
property ;  whence  it  is  plain  that  the  right 
of  tne  legatee,  in  the  case  of  a  legacy  of  a 
specific  number  of  dirms,  is  not  connected 
with  the  substance,  and  consequently  is  not 
annulled  on  account  of  its  destruction. 

The  bequest  of  **  a  son's  portion  of  inhe* 
rttance "  is  voia,  but  not  the  bequest  of  an 
equivalent  to  it. — If  a  person  bec^ueath  to 
another  "  his  son's  portion  of  inheritance/'* 
such  bequest  is  null;  whereas,  if  he  bequeath 
*'  an  EQUIVALEITT  to  his  son's  portion,  such 
bequest  is  valid  ;  for  the  first  is  a  bequest  of 
what  is  the  property  of  another,  whereas 
the  second  is  merely  a  bequest  of  somethinjg 
similar;  and  the  semblance  of  a  thin^  u 
different  from  the  thing  itself,  notwith* 
standing  its  rate  be  determined  thereby. 
Zififer  is  of  opinion  that  a  bequest  of  the 
former  nature  is  likewise  valid ;  because  at 
the  time  of  making  it  the  portion  belonged 
evidently  to  the  testator.  In  reply  to  this, 
however,  it  is  to  be  observed,  that  tne  legnacy 
does  not  take  place  until  after  the  death  of 
the  testator,  when  the  property  does  not  be- 
long to  him,  and  hence  his  bequest  of  hia 
son  s  portion  is  a  bequest  of  property  not 
his  own. 

A  bequest  of  **  a  portion  *'  of  the  estate  ie 
executed  to  the  extent  of  the  smallest  portion 
inheritable  from  it, — If  a  person  bequeath 
**  a  portion  of  his  estate,''  the  legatee  is  in 
that  case  entitled  to  the  smallest  portion 
allotted  to  any  of  the  heirs, — provided, 
however,  that  such  portion  be  not  less  than 
a  sixth,  for  then  a  complete  sixth  must  be 
given  to  him ;  and  if  it  should  exceed  a 
sixth,  in  that  case  also  a  sixth  is  given  to 
him  ;  for  he  is  in  no  wise  to  get  more  than  a 
sixth.  A  case  in  which  one  of  the  inherit- 
able portions  is  less  than  a  sixth  is  where, 
for  instance,  a  person  beoueaths  to  another 
'*  a  portion  of  his  estate,'  and  leaves  heirs, 
at  ms  death,  a  son  and  a  wife  ;'~in  which 
case,  although  the  share  of  the  wife  be  only 
an  eighth,  yet  the  legatee  receives  a  sixth, 
and  the  remainder  is  then  divided  between 
the  wife  and  son  [the  heirs]  according  to  the 
ordinances  of  the  law.  ^  A  case,  on  tne  con- 
trary, in  which  all  the  inheritable  portions 
exceed  a  sixth,  is  where,  for  instance,  a 


*  In  this,  and  several  subsequent  examples, 
the  effect  depends  entirely  upon  the  terms  in 
which  the  bequest  is  conceived,  and  which 
must  therefore  be  particularly  attended  to. 
— Thus,  in  the  present  instance,  the  testator 
is  supposed  to  say,  **  I  bequeath  to  such  as 
OKE  my  son's  portion  pf  ^lheritanoe ; "  ^^a 
so  of  tne  rest. 
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Derflon  makes  a  bequest  in  tlie  terms  here 


stated,  and  dies,  leaving  heirs  a  full  brother 
and    wife;    in   which   case,   although   the 
smallest  p«»rtion  bo  a  fourth,  yet  the  iegratee 
is  only  entitled  to  a  sixth;  and  that  being: 
paid  to  him,  the  remainder  is  then  divided 
between  the  brother  and  wife,  agreeably  to 
the  ordinances  of  the  law.    This  is  accord- 
ing to  Haneefa.    Aboo  Voosaf  and  Moham- 
med are  of  opinion  that  the  legatee  is  entitled 
to  the  lowest  share,  whatever  be  its  amount, 
provided  it  do  not  exceed  a  third ;  but  if  it 
exeeetl  a  third,  an  exact  third  must  be  given 
him,  and  not  more,  unless  the  heirs  be  con- 
senting thereto.    The  ar|fumont  on  which 
they  ground  this  opinion  is,  tbat  the  word 
8ehm  [portion],  both  in  its  literal  and  re- 
ceived sense,  means  a  portion  allotted  to  an 
heir  :  and  as  the  smallest  share  is  a  matter 
of  certainty,  it  is  thert^fore  adonted  as  the 
standard  ;  except  where  the  smallest  portion 
of  inheritance  exceeds  a  third,  in  which  case 
the  bequest  is  executed  in  the  proportion  of 
a  third,  as  a  legacy  exceeding  a  third  is  not 
yalid,  unless  confirmed  bv  the  heirs.    The 
argument  of  Haneefa  is,  that  Sehm,  accord- 
ing to  the  interpretation  of  the  law,  means 
a  sixth ;  a  legacy  of  a  Sehm  having  been  left 
in  the  time  of  the  prophet,  who  ordained 
that  a  sixth  of  the  property  of  the  testator 
should  be  given  to  the  legatee.    In  its  literal 
sense,  moreover,  it  bears  the  same  meaning, 
because  Ay  ass,  a  man  skilled  in  the  Arabic 
langiiage,  who  was  Kazee  of  Bagdad,  declared 
that  Sehm  literally  signified  a  sixth.    Since, 
therefore.  Sehm,  both  in  the  practice  of  the 
LAW^,  and  the  literal  signification,  means  a 
sixth,  the  legatee  in  eases  of  this  kind  is 
always  entitled  to  it,  and  to  no  more. — 
(Several    lawyers,    however,    remark,    that 
although  this  was  tlie  received  sense   of 
Sehm   in  those  days,  yet  in  our  time  it 
means,  indefinitely,  a  portion,  or  part.) 

A  hequest  of  *^ part  of  the  estate**  unde- 
fined, may  he  construed  to  apply  to  any  part, 
— If  a  person  bequeath  **  a  part  of  his  pro- 
perty **  to  another  without  specifying  to  what 
amount,  the  heirs  are  at  liberty  to  give  what- 
ever they  please  to  the  legatee  ;  for  here  the 
amount  of  the  bequest  is  unknown ;  but  as 
the  uncertainty  with  respect  to  thnt  is  no 
bar  to  its  validity,  it  is  therefore  valid ;  and 
such  being  the  case,  and  the  heirs  being  the 
representatives  of  the  testator,  it  is  conse- 
quently at  their  discretion  to  fix  the  amount, 
in  the  same  manner  as  the  testator  himself 
might  do  if  he  were  living. 

Case  of  a  person  bequeathing  first  a  sixth, 
and  then  a  third,  to  the  same  ^rson, — If  a 
X>er8on  bequeath  **  a  sixth  of  his  property  " 
to  another,  and  afterwords,  before  the  same 
or  another  company,  bequeath  **  a  third  of 
his  property"  to  tliat  same  perpon,  in  this 
ease  the  legatee  is  entitled  to  a  third  of  the 
testator's  estate,  whether  the  heirs  be  con- 
senting or  not,  the  sixth  being  included  in 
the  latter  bequest  of  a  third. 

Or,  first  a  third,  and  then  a  sixth,  to  the 
same  person, — If  a  person  bequeath  "  a  third 


of  his  property"  to  another,  and  afterward?. 


either  oefore  tho  same  or  another  compa&f, 
bequeath  *'a  sixth  of  his  propertv"  to  the 
same  person,  in  that  case  the  legatee  U 
entitled  only  to  the  sixth.  (The  pri«fiB,iii 
this  instance,  are  drawn  from  the  Arabic.) 

A  person  bequeathing  a  third  of  any  par- 
ticuiar  property,  if  two^thirds  of  it  fc  Ivtt, 
and  the  remainder  come  within  a  third  of  t^e 
testator's  estate,  the  legatee  is  entitled  to  th 
whole  of  such  remainder. — If  a  penon  b- 
queath  to  another  "  a  third  of  his  i>iR¥*,** 
amounting  in  nil  to  three  thousand,  or "  a 
third  of  his  goata,"  amounting*  in  all  to  thnc, 
and  afterwards  two-thirds  of  the  dirms  or 
goats  be  lost  or  destroyed,  so  that  onl^  oi»- 
third  remains,  and  tne  remaining  third  do 
not  amount  to  a  third  of  the  whole  of  tk 
testator's  property  (he  having  been  in  pos- 
session of  other  things  besides  the  dinm  or 
goats},  the  legatee  in  entitled  to  the  comjdete 
remaining  third ;    that  is,   to  a  thoosud 
dirms  in  the  first  ease,  and  to  one  goat  in 
the  second.  Ziffer  maintains  that  the  legatee 
is  entitled  only  to  one  third  of  what  remains. 
— ^that  is,  in  tne  first  instance  to  one  third  of 
one  thousand  dirms,  and  in  the  second  to  th^ 
third  of  the  value  of  the  goat ;  because  the 
heirs  and  the  Icgtitce   having  had  propor- 
tionate claims  to  the  whole  in  on  indefinite 
manner,  are  to  participate  in  the  loss  accord- 
ing to  the  proportion  of  their  claims  :-in 
the  same  manner  as  holds  where  the  eftcts 
are  of  different  kinds^  such  as  a  gown,  i 
slave,  and  a  house ;    for  if  '*  one  of  tbeie 
three  "  be  be(|ueathed  to  a  particular  pez«c 
in  an  indefinite  manner,  and  two  of  mm  ^ 
afterwards  destroved,  the  remaining  ooe  i$ 
divided  between  the  heirs  and  the  legatee; 
and  so  likewise  in  the  present  instance.  Oq 
doctors,  on  the  other  hand,  argue  that  it  i* 
possible  completely  to  maintain  the  light «{ 
one  of  two  partners  (such  as  the  legatee,  ic 
the  present  mstance)  in  one  of  three  aztick*. 
where  they  are  all  of  the  same  class  (vhet^ 
it  is  that  the  holder  of  a  partnership  pro- 
perty may  be  compelled,  if  it  be  of  a  iioiiP- 
geneous  nattire,  to  make   a  division  of  i* 
among  the  partners ;  the  division,  with  tf- 
spect  to  any  unique  and  si)ecific  article,  brto? 
tne  right  of  each  partner  respectively)  :- 
and  as  the  bequest  precedes  the  right  <n  tkf 
heirs,*  the  right  of  the  legatee  is  theitfore 
completely  maintained  with  respect  to  thi 
thousand  dirms  in  question ; — ^the  cose  beiv 
in  fact  the  same  as  where  a  person  beqoeacb 
another  three  dirms,  two  of  which  are  afte^ 
wards  lost, — when  the  remaining  dirm  goe^ 
completely  to  the  legatee,  according  to  all 
our  doctors.  It  is  otherwise  where  the  tfMi 
bequeathed  are  of  different  kinds ;  for  tbere . 
after  the  loss  or  destruction  of  two  of  thi- 
artioles,  neither  the  complete  right  of  tbf 
whole,  nor  tho  complete  particidar  right  o: 


*  The  debts  and  bequests  dae  fron  u 
estate  are  diaohar^fed  previous  to  the  dxitn- 
bution  of  the  porttona  of  inheritance. 
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of  the  parties,  can  be  maintained  by 
f  the  remaining  article ;  and  there- 
division  is  not  set  aside  in  favour  of 
ee  on  account  of  the  priority  of  his 
a  the  contrary,  the  remaining  article 
;d  amon^  the  parties,  according  to 
re  of  their  respective  claims. 
uest  of  **  the  third  of*'  an  article, 
chich  ts  afterwards  aestroyed^  holds 
pect  to  a  third  of  the  remainder. — 
on  bequeath  to  another  "  a  third  of 
ing,"  of  which  two  thirds  are  after- 
estroyed,  and  the  remaining  third 
Q  Tame  a  third  of  the  whole  pro- 
the  testator,  the  lef^atee  is  in  that 
tied  to  only  one  third  of  the  vest- 
at  remain.  Lawyers,  however,  have 

that  this  is  only  where  the  vest- 
'c  of  different  kinds ;  for  otherwise 
t  considered  in  the  same  light  as 
-and  so  likewise  of  all  articles  of 
)r  measurement  of  capacity,  as  it  is 
in  those  also,  to  maintain  complete 
of  particular  partners  to  particular 
— wncnce  it  is  that  a  division  of 
mg  partners  may  be  compelled, 
rson  bequeath  to  another  "  the  third 
rcc  slaves,"  and  two  of  them  after- 
e,  the  legatee  is  entitled  only  to  a 
the  value  of  the  remaining  slave ; 
same  rule  also  holds  with  respect 
mt  houses.  Some  say  tibat  this  is 
;  to  Haneefa  only ;  and  others,  that 
i  opinion  of  all  our  doctors.  The 
of  the  Hedaya  remarks  that  it  is 
,  proceeding  upon  the  general  rule 
ated,  that,   **  m  all  articles  which 

the  rights  of  the  partners  being 
L  them,  it  is  practicable  to  unite  the 
the  legatee.** 

fcy  of  money  must  he  paid  in  full 
property  in  hand^  although  alt  the 
\e  estate  should  be  expended  in  debts, 
Tson  whose  estate  consists,  partly  of 
oney,  and  partly  of  debts  due  to 
n  others,  bequeath  to  another  one 
I  dirms,  and  that  sum  exceed  not  a 
the  existent  property,  it  is  paid  to 
tee  without  any  deduction.  If,  on 
ary,  it  exceed  a  third  of  the  ready 
,  he  is  only  to  receive  a  third  of  the 
in  hand;   and  afterwards  a  third 

paid  him,  of  whatever  sums  may 
illy  be  recovered  by  the  heirs,  imtil 
lanner  the  amount  of  the  legacy  be 
ly  discharged.  The  reason  of  this 
he  legatee  is  (as  it  were)  a  partner 
I  heirs ;  and  therefore,  if  his  claim 
ular  were  discharged  with  the  ready 
(bv  its  being  applied  to  the  payment 
hole  of  his  legacy),  an  injury  would 
ioned  to  the  right  of  the  heirs,  as 
oney  is  allowed  to  be  preferable  to 
lat  is  duo. 

icy  left  to  two  persons,  one  qf  them 
that  time  dead,  goes  entire  to  the 
mtee, — If  a  person  leave  a  third  of 
erty,  '*to  Zstd  and  Oxab,"  and 
at  that  time  dead,  the  whole  of  the 


third  is  ^ven  to  Zeyd,  whether  the  testator, 
at  the  time  of  making  the  will,  have  been 
acquainted  with  the  death  of  Omar  or  not ; 
for  as  a  defunct  is  not  capable  of  becoming 
a  legatee,  he  therefore  cannot  prevent  a 
living  person  from  being  so ; — ^in  the  same 
manner  as  where,  for  instance,  a  person  be- 
aueaths  something  *'  to  Zeyb  and  to  a  wall." 
According  to  one  tradition  from  Aboo  Yoosaf 
it  is  said,  that  if  the  testator  were  not 
acquainted  with  the  death  of  Omar,  Ze^rd  is 
then  entitled  only  to  one  half  of  the  third ; 
for  on  such  a  supposition  the  will  in  favour 
of  Omar  was  valid  in  the  opinion  of  the  tes- 
tator; which  sufficiently  indicates  his  will 
and  intention  to  have  been  that  Zeyd  should 
receive  only  one  half  of  the  third.  But  if, 
on  the  other  hand,  he  was  acquainted  wil^ 
the  circumstance  of  Omar's  death  it  is 
evident  that  he  intended  that  Zeyd  shotdd 
receive  the  whole,  as  a  will  in  favour  of  a 
dead  man  is  vain  and  useless. 

A  legacy  being  bequeathed  to  two^  persons 
indefinitely,  if  one  of  them  die,  a  moiety  of  it 
only  aoes  to  the  other, — If  a  person  will  that 
one  third  of  his  property  *'  oe  divided,  as  a 
legacy,  between  Zetd  and  Oxab,"  and 
Omar  oe  at  that  time  dead,  Zeyd  is  entitled 
to  only  one  half  of  the  third ;  for  the  words 
used  by  the  testator  clearly  denote  his  inten- 
tion that  each  should  have  an  half;  but 
Omar  being  at  that  time  dead,  the  will  with 
respect  to  him  is  void. 

A  bequest  made  by  a  poor  man  is  of  force 
if  he  afterwards  become  rich, — If  a  person 
who  is  poor  bequeath  to  another  '*  the  third 
of  his  property,"  and  afterwEirds  become 
rich,  the  legatee  is  in  that  case  entitled  to  a 
third  of  his  estate,  to  whatever  amount ;  for 
the  bequest  does  not  take  effect  until  after 
the  death  of  the  testator ;  and  therefore  the 
condition  of  its  validity  is,  his  being  pos- 
sessed of  property  at  the  time  of  his  decease. 
The  LAW  IS  also  the  same  in  case  the  testator, 
being  rich  at  the  time  of  making  the  will, 
should  afterwards  become  poor,  and  again 
acquire  wealth. 

A  bequest  of  any  article,  not  existing  in 
the  possession  or  disposal  of  the  testator  at 
his  decease,  is  null. — If  a  person  bequeath 
"  a  third  of  his  goats  "  to  another,  and  it 
happen  either  that  he  has  no  goats,  or  that 
such  as  he  had  were  destroyed  before  his 
death,  the  beq^uest  is  null ;  for  the  condition 
of  its  validity  is,  the  testator  bein^  x>os8essed 
of  the  property  at  the  time  of  his  decease, 
which  18  not  here  the  case.  If,  on  the  con- 
trary, having  no  goats  at  the  time  of  making 
the  will,  he  should  afterwards  acquire  ^[oats, 
so  as  to  leave  some  at  his  death,  one  third  of 
them  goes  as  a  legacy  to  Zeyd  (according  to 
the  Kawayet  Saheeh; ;  for  here  the  condi- 
tion of  validity  (namely,  that  the  testator 
die  possessed  oi  tne  property)  exists. 

Unless  it  was  referred  to  his  property,  in 
which  case  it  must  he  discharged  oy  a  pay" 
ment  of  the  value, — If  a  person  bequeath  •'^a 
ooAT  of  his  property  "  to  Zeyd,  and  after- 
wards die  Without  leaving  any  goats,  ike 
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price  of  a  f^oi  must  in  that  case  bo  paid  to 
Zi'jd  ;  for  the  testator's  expression  **  a  goat 
of  his  property"  denotes  his  intention  to 
bequeath  the  worth  of  the  animal.     If,  on 
the  contrary,  he  neither  bequeath  **  a  goat 
of  his  proptrty,**  nor  " one  of  his  goats," 
but  simply  **  a  goat'*  (to  Zevd),  ^-ithout  any 
relation  to  his  property  or  nerd  of  goats^  in 
that  case  there  is  a  difference  of  opinion, 
some  saying  that  the  bequest  is  not  valid,  as 
the  absolute  expression  of  the  testator  de- 
notes his  intention  to  have  been  a  legaoy  of 
the  animal  itself,  of  which  he  had  none,— 
whilst  others  maintain  it  to  be  valid,  for  this 
reason,  that  the  teHtator  having  specified  a 
goat,  of  which  he  had  none,  must  be  sup- 
posed to  have  intended  the  worth  of  it.    If, 
on  the  other  hand,  the  words  of  the  testator 
were,   **  I  bequeath  one  of  my  goats,"   in 
that  case  the  bequest  is  e>ddentlv  invalid ; 
because  the  relation  to  his  hero,  of  ^oats 
determines  the  legacy  to  have  been  restricted 
to  the  animal  itsi'lf.     (A  variety  of  cases  of 
this  nature  occur,  and  are  determined  on  the 
principle  now  stated.) 

Distribution  of  a  bequest  made  indefinitely 
to  three  different  descriptions  of  persons.— 
If  a  person  bequeath  **  a  thira  of  his  pro- 
perty to  his  Am-Waxids,  to  the  distressed, 
and  to  beggars,'*  and  the  Am-Walids 
amount  to  three  in  all,— in  that  case,  accord- 
ing to  the  two  Elders,  a  third  of  his  property 
is.  after  his  death,  di\4ded  into  live  shares, 
or  which  three  are  given  equally  among  the 
Am-Walids,  one  to  the  distressed,  and  one 
to  beggars.  Mohammed,  on  the  contrary, 
says  that  it  is  to  be  diWded  into  seven 
shares,  of  which  three  are  distributed  in 
equal  portions  among  the  Am-Walids,  two 
given  to  the  distressed,  and  two  to  begj^rs.* 

Or,  to  an  individual,  and  a  particular, 
class  of  people. — If  a  person  bequeath  **a 
third  of  nis  property  to  a  certain  person  and 
to  the  distressed,"  in  that  case,  according  to 
the  two  Elders,  the  third  is  divided  into  two 
equal  parts,  one  of  which  is  given  to  the 
person  named,  and  the  other  to  the  dis- 
tressed ;  whereas  Mahommed  maintains,  that 
it  must  be  divided  into  three  shares,  one  to 
be  given  to  the  said  person,  and  two  to  the 
distressed. 

Or  to  a  particular  class  of  people  alone, — 
If  a  person  bequeath  *'  a  third  of  his  pro- 
perty to  the  distressed,*'  the  two  Elders  are 
of  opinion  that  the  executor  may  in  that 
case  give  the  whole  of  the  third  to  one  dis- 
tressed person ;  whereas  Mohammed  holds 
that  it  cannot  be  given  to  fewer  than  two. 

Case  of  a  third  person  being  admitted,  by 
the  testator,  to  a  participation  tcith  two  other 
legatees. — If  a  person  bequeath  one  hun- 
dred dirms  to  Zeyd,  and  one  hundred  to 
Amroo,  and  afterwards  declare  Bioker  to  be 


*  The  arguments  are  here  omitted,  as  (in 
this  and  some  following  instances)  they  turn 
on  certain  peculiarities  in  the  grammar  of 
the  4i^bio  language. 


a  participator  with  them,  by  saying,  '*! 
have  made  thee  Bicker  a  ehurer  with  Zeyd 
and  Omar,*'  Bicker  is  in  that  case  entitled 
to  a  third  of  each  of  their  portions,  in  order 
that  he  may  be  put  on  an  equality,  as  the 
words  of  the  testator  evidently  ^Sf^  ^' 
intention,  for  the  term  used  by  him  [Slurkat] 
literally  means  equality,  which  it  is  here 
possible  to  preserve,  ana  there  is  no  imprac- 
ticability in  the  execution  of  the  beonest.  It 
is  otherwise,  where  the  portions  of  the  lega- 
tees are  unequal,  as  if  the  legacy  of  Zeyd 
were  four  hundred  dirms  and  that  of  Omar 
two  hundred,  and  Bicker  were  decUxvd 
by  the  testator  to  be  a  sharer  with  them: 
for  in  that  case  the  establishment  of  an 
equality  is  impracticable,  and  therefore 
Bicker  is  entitled  to  receive  a  moiety  of  eaeh 
of  their  shares,  that  they  may  be  brought  a& 
nearly  on  an  equality  as  possible. 

An  acknowledgment  of  debt,  upon  a  deatk- 
bed,  is  efficient  to  the  extent  of  a  third  of  iht 
estate. — If  a  person,  on  his  death-bed,  ny  to 
his  heirs.  "  I  am  indebted  to  Zeyd,  andy<;>a 
must  credit  what  he  says,"  in  that  case  the 
claini  of  Zeyd,  to  any  amount  not  exceedio; 
a  third  of  the  estate,  most  be  admitted, 
although  the  heirs  should  falsify  it.    This 
proceeds  on  a  favourable  construction.  Ana- 
logy would   suggest    that    the    declaration 
of  Zeyd  is  not  to  be  credited  ;  for  althoi^h 
an  acknowledgement  concerning  a  thin;  na- 
defined  be  approved,  still  its  effect  depondf 
upon  the  ascertainment  of  it ;  and  as  that 
cannot  be  had,  because  of  the  death  of  thr 
acknowledger,   it   would    follow   that  th« 
declaration  of  Zeyd  is  of  no  weight   Tbe 
reason,  however,  for  a  more  favourable  coa- 
struction,  in  this  particular,   is,  ttiat  the 
object  of  the  acknowledger  is  evidently  to 
pive  Zeyd  a  preference  over  his  heirs ;  and 
it  being  possible  to  execute  his  design  in  the 
way  of  a  bequest,  and  men  being  (moreoTerl 
desirous  of  discharging  themselves  of  ohli* 
(cations  where  they  may  know  of  the  deb: 
Itself,  but  are  uncertain  as  to  the  amooat 
(as  having  forgotten  it),  the  acknowledg- 
ment is  therefore  considered  equivalent  to  a 
bequest  of  which  the  amount  is  left  to  th? 
determination  of  the  legatee, — whence  thf 
matter  is  regarded  in  the   same  light  ts  i^ 
the  acknowledger  had  said  to  his  heirs,  **if 
Zeyd  come  and  claim  any  thing  from  yea  on 
my  behalf,  pay  him  the  same,  to  whateTfr 
amount," — which  declaration  would  be  w- 
cognized  and  complied  with,  to  the  amount 
of  one  third  of  the  estate  ;  and  the  acknoir- 
lodgment  being  thus  ea  uivalent  to  a  beqaest, 
the  declaration  of  Zeyd  must  be  credited  to 
the  amoimt  of  one  third  of  the  acbiov- 
led^r's  estate,  and  no  more.     If,  therefoRt 
besides  the  acknowledgment  in  question,  tfafl 
dying  person  had  made  various  beouesti  in 
favour  of  others,  one  third  of  his  estate 
must  be  set  apart  for  the  legratees,  and  tvo 
thirds  for  the  neirs,  when  both  parties  mvt 
be  required  '*to  verify  the  declarmtioa  of 
Zeyd  to  such  extent   as   they  may  think 
proper."    Now,  if  both  partiefi  aoknowMfe 
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that  there  is  something  owinar  to  Zeyd,  it  is 
eyident  that  there  rests  a  aebt  upon  the 
estate  affecting  the  shares  of  each  respec- 
tively ;  and  accordingly,  a  deduction  is 
made  from  the  legatees,  to  the  amount  of 
one  third  of  what  they  acknowledge  to  be 
owing  to  Zeyd,  and  from  the  heirs,  to  the 
amount  of  two  thirds  of  what  they  have  so 
acknowledged,  in  order  that  the  acknow- 
ledgment of  each  party  may  be  carried  into 
execution  in  proportion  to  nis  right  in  the 
whole  estate.  It  Zeyd  should  claim  still 
more  than  what  falls  to  him  in  yirtue  of 
this  acknowledgment  of  the  parties,  each 
party  [the  heirs  and  legatees]  miist  be 
respectivel]^  required  to  make  oath,  to  the 
best  of  their  knowledge,  or,  in  other  words, 
to  this  effect,  that  "they  do  not  know  of 
any  more  bein^  due  to  Zeyd ;  **7-for  they 
cannot  be  required  to  swear  positively,  as 
their  oath  regards  a  matter  between  the 
claimant  and  the  acknowledger  merely,  and 
in  which  they  are  not  principals. 

A  joint  bequest  to  an  heir  and  a  stranger 
is  executed  in  favour  of  the  latter  only^  to 
the  extent  of  one  half—lv  a  person  bequeath 
any  article  jointly  to  one  of  his  heirs  and  a 
stranger,  in  this  case  the  bequest  in  favour 
of  the  heir  is  not  admitted,  and  a  moiety 
only  of  the  legacy  is  given  to  the  stranger ; 
because,  as  an  heir  possesses  the  capacity  of 
being  a  legatee,*  he  therefore  obstructs  the 
stranger  in  the  title  which  he  would  other- 
wise have  to  the  complete  legacy.  It  is  not 
so  where  a  legacy  is  left  between  one  person 
living  and  another  dead,  for  here  the  whole 
goes  to  the  living  legatee,  since  as  a  dead 
person  is  incapable  of  succeeding  to  a 
Dcquest,  there  is  no  obstruction  in  this 
instance. 

And  80  likewise  a  Joint  bequest  to  the 
murderer  of  the  testator  and  a  stranger, — 
If  a  person  make  a  will  jointly  in  favour  of 
his  murderer  and  a  stranger,  in  that  case 
^e  murderer  is  not  entitled  to  any  thing, 
and  the  stranger  receives  only  a  moiety  of 
the  legacy,  for  the  reason  assigned  in  the 
foregoing  case,  to  wit,  that  the  murderer 
(like  an  heir)  possesses  the  capacity  of  being 
a  legatee,  and  therefore  obstructs  the 
stranger's  title  to  the  whole,  as  there  stated. 
It  is  otherwise  where  a  ^rson,  on  his  death- 
bed, makes  a  declaration  of  nnj  specific 
thing  or  sum  due  bv  him  to  one  of  his  heirs 
and  a  stranger  jointly;  for  there  the  declara- 
tion is  invalid  as  well  with  respect  to  the 
stranger  as  the  heir.  The  reason  of  this 
distinction  is,  that  a  will  or  bequest  is  an 
indication  of  endowment ;  and  as,  bv  it,  a 
joint  concern  is  established  between  the  two 
legatees,  the  bequest  is  therefore  valid  with 


*  The  incapacity  of  an  heir  to  succeed  to 
a  legacy  does  not  arise  from  any  natural  or 
original  defect  in  him,  but  is  occasioned 
Bolelj  by  the  ordinance  of  the  law  in  this 
particular,  which  suspends  it  upon  the 
oonsent  of  his  co-heirs, 


respect  to  him,  of  the  two,  who  is  not  under 
a  legal  incapacity,  namely,  the  stranger ; — 
whereas  a  declaration  or  acknowledgment 
is  an  annunciation  of  the  right  of  the  parties 
in  whose  favour  it  is  made,  referred  to  a  past 
time,  under  the  description  of  joint  concern, 
a  thin^  which  cannot  bo  established ;  for  the 
establishment  of  it  with  respect  to  the 
stranger  only,  independent  of  the  descrip- 
tion of  joint  concern,  is  contrary  to  the 
tenor  of  the  dying  x>Grson's  declaration; 
and  the  establishment  of  it  (on  the  other 
hand)  in  the  maimer  of  joint  concern,  occa- 
sions the  establishment  of  a  declaration  in 
favour  of  an  heir,  upon  a  deathbed,  which 
is  unlawful. 

Any  accident  occasioning  uncertainty  with 
respect  to  the  legatees  annuls  the  wilL — If  a 
person  bequeath  three  garments  of  different 
prices,  leaving  the  best  to  Zeyd,  the  next  in 
value  to  Omar,  and  the  worst  to  Bicker,  and 
one  of  these  garments  be  afterwards  lost, 
without  its  being  known  which  of  them  it 
was,  and  the  heirs  of  the  testator  declare,  to 
each  legatee  in  particular,  that  '*  his  share  is 
lost,"  the  bequest  is  null  in  toto,  as  it  is  in 
this  case  uncertain  who  are  the  legatees,  and 
such  uncertainty  occasions  an  annulment  of 
the  will,  since  the  Kazee  cannot  pass  a 
decree  concerning  a  thing  unknown.  If,  on 
the  contrary,  the  heirs  make  over  the  two 
remaining  garments  to  the  legatees,  the 
bequest  is  not  null,  but  still  continues  in 
force,  and  those  two  garments  are  divided 
among  them,  by  two  thirds  of  the  best  being 
given  to  Zeyd,  two  thirds  of  the  worst  to 
Bicker,  and  the  remaining  third  of  each  to 
Omar. 

Bequest  of  an  apartment  in  a  partnership 
house,— 1(  Zeyd  bequeath  to  Omar  a  specific 
apartment  of  a  house  held  in  partnership 
between  him  and  Bicker,  it  is  requisite  that 
a  partition  be  made  of  the  house  ;  and  then, 
if  the  apartment  so  bequeathed  should  fall 
within  the  share  of  Zeyd,  it  must  be  given 
to  Omar  as  his  legacy,  according  to  the  two 
Elders;  whereas,  according  to  Mohammed, 
he  is  entitled  only  to  one  half  of  it.  If,  on 
the  other  hand,  the  apartment  so  bequeathed 
should  not  fall  within  the  share  of  Zeyd, 
then,  according  to  the  two  Elders,  a  number 
of  cubits  equal  to  the  size  of  the  bequeathed 
apartment  must  be  given  to  Omar  from  the 
share  of  Zeyd,  whereas,  according  to  Moham- 
med, he  is  entitled  only  to  half  that  number. 
The  argument  of  Mohammed  is  that  in  this 
case  the  testator  has  beaueathed  partly  his 
own  property,  and  partly  the  property  of 
another,  inasmuch  as  the  house  was  shared 
equally  between  him  and  Bicker  in  all  its 
parts.  The  bequest,  therefore,  takes  effect 
with  respect  to  the  former,  but  remains 
suspended  with  respect  to  the  latter ;  and  if, 
upon  the  partition  (which  is  a  species  of 
exchange),  the  apartment  fall  within  the 
share  of  Zeyd,  still  that  part  of  the  bequest 
which  had  remained  suspended  does  not  take 
effect,  any  more  than  where  a  person  be* 
queaths  to  another  some  ortiole  which  4oes 
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aoknowlcdgTnent  to    tluB    purpose ;   "  the 
house  which,  exclusive  of  that  apartment, 
measures  ninety  cuhits,  is  the  joint  property 
of  mo  and  my  partner, — of  which  forty-tive 
appertain  to  me;'*  and  the  acknowledgee 
euums  ten  cubits  from  the  lifty  which  fall  to 
the  share  of  the  acknowledger.    The  fifty 
eahits  therefore,  which  constitute  a  moiety  of 
the  house,  are  divided  between  the  acknow- 
ledger and  acknowledgee  in  this  way,  that 
the  acknowledgee  takes  in  the  prpportion  of 
ten  cubits,  ana  the  acknowledger  in  the  pro- 
portion of  forty-five,  and  accordingly  that 
moiety  of  the  house  is  disposed  of  in  eleven 
shares.    It  is  otherwise  with  respect  to  a 
bequest,  as  before  stated ;    for  there   this 
mode   of  division   cannot    obtain,    as   the 
testator,  in  miUdng  his  bec^uest,  cannot  be 
supposed  to  have  said  **  this  house,  except 
suon  an  apartment,  is  in  common  between 
me  and  my  partner,"  since  if  he  were  to 
speak  thus  his  bequest  would  be  null,  as  the 
bequest  of  another's   property  is  not  ap- 
proved.   Mohammed  further  remarks  that 
the  difference  between  a   bequest  and  an 
acknowledgment  is  this,  that  an  acknow- 
ledgment affecting  the  property  of  another 
is  approved  (insomuch  that  if  a  person  were 
to  declare  that  **  such  a  thing,  held  by  Zcyd, 
is  the  property  of  Amroo,"  and  this  person 
should  at  any  time  thereafter  become  pro- 
prietor of  that  thing,    he   is   directed   to 
deliver  it  up  to  Amroo),  whereas  a  bequest 
of  lie  property  of  another  is  utterly  null 
and  void,  insomuch  that  if  a  person  bequeath 
any  thing  belonging  to  another,  and  after- 
wards become  proprietor  of  that  thing,  and 
die,  still  the  bequest  is  of  no  effect.* 


•  There  being  here  a  considerable  devia- 
tion from  the  original  text,  and  also  some 
eonfusion  in  the  subject  (owing  to  the  quan- 
tity of  extraneous  matter  introduced  by  the 
Persian  commentators),  the  translator  thinks 
it  his  duty  to  give  the  whole  passage  lite- 
rally, from  t  p.  682  to  •  p.  683,  as  stated  in  the 
Atsdio  copy. — *'  Where  the  apartment  falls 
to  the  other  partner,  not  the  testator,  the 
boose  measuring  one  himdred  cubits,  and 
the  apartment  ten  cubits,  the  testator's  share 
is  divided  into  ten  lots,  nine  for  the  heirs, 
and  one  for  the  legatee. — This  is  according 
to  Mohammed;  for  he  supposes  th^ legatee 
to  multiply  a  moiety  of  toe  apartment  by 
five  (the  number  of  cubits  it  measures),  and 
the  heirs  the  half  of  the  remainder  of  the 
house  by  forty-fivo ;  and  thiis  the  whole  will 
oompose  five   lots   [of  ten   cubits],  which 


The  validity  of  a  bequest  of  money  belong- 
ing  to  another  rests  upon  the  proprietor's 
consent.— Iv  a  person  bequeath  a  tnousand 
dirms  that  belong  to  another,  the  execution 
of  the  bequest  rests  entirely  on  the  consent 
of  the  proprietor,  and  it  is  optional  in  him  to 
confirm  it,  or  not,  as  he  pleases.  If  he, 
therefore,  after  the  death  of  the  testator, 
give  his  consent,  the  bequest  is  valid^  ana 
the  money  paid  to  the  legatee  accordingly. 
This  consent,  however,  is  purely  voluntary 
and  gratuitous ;  whence  if,  alter  having 
signified  it,  the  person  refuse  to  pay  the 
money,  it  is  lawful. 

An  heir,  after  j)artit ion  of  the  estate,  ac^ 
knowledging  a  bequest  m  favour  of  another, 
must  pay  the  -acknowledged  legatee  his  pro- 
portion of  such  bequest, — If  two  sons  make 
a  partition  of  their  father's  estate,  and  one 
of  them  then  declare  that  **  his  father  had 
bequeathed  a  third  of  his  property  to  Zeyd,*' 
he  [the  declarer]  must  in  tnat  case  maKe 
over  a  third  of  his  portion  to  Zeyd.    This 

Sroceeds  upon  a  favourable  construction. 
Lohammed,  on  the  contrary,  maintains  that 
the  declarer  is  to  make  over  an  half  of  his 
portion  to  Zeyd  (and  such  is  what  analogy 
would  suggest) ;  because  when  this  son  made 
the  declaration  that  Zeyd  was  entitled  to  a 
third,  he  then  in  fact  declared  Zeyd  to  be 
entitled  to  as  much  as  himself,  whence  it  is 
requisite  that  he  make  over  a  moiety  of  his 
portion  to  him,  in  order  that  both  "may  be 
placed  on  an  equality.  The  reason,  how- 
ever, for  a  more  favourable  construction  in 
this  particular  is,  that  the  son  has  here  made 
a  declaration,  in  favour  of  Zeyd,  of  one 
third,  affecting  the  whole  estate  indefinitely ; 
and  as  the  whole  estate  has  gone  in  two  jwr- 
tions,  each  falling  to  each  son  respectively,  it 
follows  that  the  son  has  made  his  declaration 
in  favour  of  Zeyd  with  respect  only  to  a 
third  of  his  own  portion. 

Bequest  of  a  female  slare  who  (previous  to 
the  partition  of  the  estate)  produces  a  child, 
— If  a  person  bequeath  a  particular  female 
slave  to  Zeyd,  and  after  his  death  the  said 
slave  bring  forth  a  child,  the  legatee  is  in 
that  case  entitled  to  both  the  mother  and 
child,  provided,  however,  that  their  added 
value  do  not  exceed  a  third  of  the  estate,  for 
then  Zeyd  is  to  receive  the  female  slave,  as 
far  as  a  third  of  the  estate,  and  if  her  value 


Mohammed, — the  only  difference,  according 
to  him,  being  that  an  acknowledgment 
affecting  the  property  of  another  is  viOid, — 

^___ ^  _.  insomuch  that  ho  who  makes  an  acknow- 

makes  ten  [lots  of  five  cubits]. — But  accord- 1  ledgment  concerning  property  i)ossessed  by 


ing  to  the  two  [Elders]  it  is  divided  into 
eleven  lots ;  because  they  suppose  the  legatee 
to  multiply  by  ten,  and  the  neirs  by  forty- 
five;  and  thus  the  whole  composes  eleven 
lots,  two  for  the  legatee,  and  nine  for  the 
l^irs.— If  declaration  [acknowled^ent]  be 
put  in  the  plaee  of  bequest,  it  is  said  there  is 
a  differenee  of  opinion :— but  it  is  also  said 
that  there  is  no  dtSerenoe  on  the  part  of 


another  in  favour  of  a  different  pirson,  and 
afterwards  obtains  possession  of  the  same, 
must  be  directed  to  give  it  up  to  the  acknow- 
ledgee;— whereas  a  bequest  afiecting  the 
property  of  another  is  nuU ;  insomuch  that 
if  the  testator  should  bv  any  means  after- 
wards became  possessed  of  that  property, 
and  then  die,  still  his  bequest  does  not  pass' 
[is  of  no  effect]. 
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•SV  •.•!' /i.  those  dcods  of  acknowledement,  cilt, '.'^l-- 

rJf  •;.    P  r   rl    t'  ir,.' ".  T  n*/"-  TJCit,  art-  void:  the  bequest  and  tht-  dr.. 

6/-':''/»*  .'/*  .7'*..  •/  I  vj^i* •/;.;*.  ojhrafh.n,  ot  his  father,  as  above  exphiined:  and  ths 
i/ *jr»'''*"l  *.j..:i'i  '.'t';*7i^./.  ttk>'  t^ect  t'.  aeknowkdcment,  because,  althousfh  tht  5on. 
fh'^x'-nt'-f-.j..  thi--'}'/:h:  yr-'ptrfff  filly. —  on  aLtoiint  of  the  bar  Jnamely  differi-noi  u 
Ir  i."  :«j  bv  ■  bsirfvol.  a^r  a  Lviic-ral  rult?,  that  rtli?ion\  was  not  an  htrir  at  the-  time  o: 
wh'.  rt  a  pr Tson  p^r:  rm^.  with  his  property,  making  it,  still  the  cause  of  inheritin-c- 
any  sTa'.uitous  dwd,  "i  immediate  opera-  ^namtrly  consanguinity)  did  then  exist, whkli 
ti'.n  ;tha:  i-,  not  T'.  >tri'.t..  1  to  his  death],  it  throws  an  imputation  on  the  lather,  a:  it 
ho  be  in  li>.al:h  at  th-:*  time,  such  deid  is  engenders  a  suspicion  that  he  may  hive 
valid  to  the  e.\t».nt  of  all  hi*  propiTty, — or,  made  a  false  declaration,  in  order  tosecuit- 
if  he  b*;  sick,*  it  takes  etf.ctto  the  extent  of  the  descent  of  part  of  his  fortune  to  his  k'E. 
one  third  of  his  prj^'tTty ;  and  where  a  It  is  diflerent  in  the  case  of  marriaire,  a* 
person  performs  such  deed,  with  his  pro-  above  stated;  for  there  the  cause  of  iabe- 
p'Tty,  restricted  to  the  circumstance  of  his  ritancc  (namely,  marriage) ,  occurred  i^jstf- 
cl«fta»e,  it  takes  effect  to  the  extent  of  a  rior  to  the  acknowledgment,  and  ha»i  w 
third  of  his  property,  whether,  at  the  time,  existence  previous  thereto :  for  supposic? 
— j  the  marriage  to  have  existed  at  the  period  i^ 

•   %     1.  \r  Tu-    *         /     1-      V         ma W  the  acknowledgment,  and  that  the 

Arab.  Marec-z.— This  term  (as  has  been   wife,  being  then  a  Christian,  should  after- 

already  obser>'ea)  literally  means  sick.     In    

the  language  of   the  L.\w,    however,  it  is  " 

always  used  to  bignifv  a  dying  person,— that  •  This  passage  has  no  place  in  the  \rab?f 
w,  bickof  a  mortal  illness;  and  in  that  copy.  It  has  been  introduced  in  the  Per- 
fK^,«i  i**  ^i»?^'i"a^Iy  to  bo  understood  j  sian  version  as  a  premiss  necessary  to  ti^ 
throughout  this  book.  I  completely  understinding  of  ^follows. 
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wards,  before  the  husband's  death,  become 
a  Mussulman,  in  that  case  it  [the  acknow- 
ledjnnent]  would  not  be  valid. 

Such  etcknotcled^entf  gift,  or  bequest^  in 
favour  of  a  son,  being  a  slave,  who  afterwards 
Ifecomes  free  previous  to  the  father  s  decease, 
i8  nevertheless  void, — If  a  sick  person  miJce 
an  acknowledgment  of  debt  due  by  him  to 
his  son,  who  is  an  absolute  slave  or  Moka- 
tib, — or  bestow  a  gift  upon  him,  or  make  a 
bequest  in  his  favour,  and  the  son  should 
afterwards,  before  the  death  of  his  father, 
obtain  his  liberty,  in  that  case  none  of  these 
de^s  are  valid,  because  of  the  reasons  ex- 
plained in  the  preceding  example.     It  is 
related,  in  the  Mabsoot,  under  the  head  of 
Aeknowledgments,  that  "  the  acknowledg- 
ment of  a  sick  person  in  favour  of  his  son 
who  is  a  slave  is  valid,  provided  the  slave  be 
not  in  debt;  for  in  that  cose  the  acknow- 
ledgment  is,   in  effect,  in  favour  of  the 
master,  who  is  a  stranger ;  and  an  acknow- 
ledgment in  favour  of  a  stranger  is  valid;— 
whereas,  if  the  slave  were  involved  in  debt, 
his  father^s  acknowledf^^ment  in  his  favour 
would  not  be  valid,  as  m  such  case  it  could 
not  be  construed  to  be  in  favour  of  the 
master,  since  an  indebted  slave  is  the  pro- 
prietor of  his  own  acauisitions." — ^The  be- 
8 nest  is,  however,  invalid,  because  to  estab- 
ali  it  regard  must  be  paid  to  the  time  of 
the  testator's  death,  and  the  son  is  at  that 
time  an  heir,  as  being  then  free.    With  re- 
spect, indeed,  to  the  gift,  it  is  said  to  be 
Talid,*  providfed  the  slave  be  not  indebted  ; 
because  a  gift  is  an  immediate  transfer  and 
investiture ;  and  as  the  son  is  at  that  period 
a  fllave,  the  ^ft  is  in  effect  in  favour  of  his 
master^  but  if  he  be  involved  in  debt  the 
ffift  is  invalid,  as  in  that  case  he  is  master  of 
Sis  own  acquisitions,  and  a  gift  is  considered 
•8  such.    According  to  the  more  commonlj 
received  authorities,  however,  the  gift  is 
Toid  on  either  sunposition;   lor  as  a  gift 
during  a  mortal  illness  is  eauivalent  to  a 
bequest,  it  is  therefore  invalid,  in  the  same 
manner  as  a  bequest  would  be  which  was 
made  in  favour  of  the  same  person. 

Hulefor  ascertaining  a  deathbed  illness,^ 
Pabalttic,  gouty,  or  consumptive  persons, 
where  their  disorder  has  continued  for  a 
length  of  time,  and  they  are  in  no  immediate 
danger  of  death,  do  not  fall  under  the  de- 
scription of  sick  [Mareez],  whence  deeds  of 
gift,  executed  by  such,  take  effect  to  the 
extent  of  their  whole  property;  because, 
when  a  long  time  has  elapsed,  the  patient 
Kas  become  familiarized  to  his  disease,  which 
is  not  then  accounted  as  sickness.  (The 
length  of  time  requisite,  hj[  its  lapse,  to  do 
away  the  idea  of  sickness  in  those  cases  is 
determined  at  one  year ;  and  if  after  that 
time  the  invalid  should  become  bedridden, 
he  is  then  accounted  as  one  recently  sick). 
If,  therefore,  any  of  the  sick  persons  thus 
diMcribed  make  a  gift  in  the  Deginning  of 


their  illness,  or  after  they  are  bedridden, 
such  gift  takes  effect  from  the  third  of  their 
property,  because  at  such  a  time  there  is 
apprehension  of  death  (whence  medicine  is 
then  administered  to  them),  and  therefore 
the  disorder  is  then  considered  as  a  deathbed 
illness. 


*  Probably  meaning  "  in  the  Mabsoot. 
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CHAPTER  IIL 

OF  EMANCIPATION  UPON   A  DEATHBES ;  AND 
OF  WILLS  EELATIVE    TO   EMANCIPATION. 

Emancipation,  gift,  and  acts  of  Mohabat, 
on  a  deathbed,  take  effect  to  the  extent  of  a 
third  of  the  property,-— Iv  a  person,  on  his 
deathbed,  emancipate  a  slave,  or  give  a  por- 
tion of  his  property  to  another,  or  make  a 
Mohabat,*  in  purchase  or  sale,  by  buying  an 
article  at  an  over- value,  or  selling  it  at  an 
under- value, — or  concerning  the  dower,  hire, 
or  so  forth, — or  become  security  for  another, 
all  these  deeds  are  considered  in  tiie  light  of 
a  bequest,  and  take  effect  to  the  extent  of  a 
third  of  his  estate. 

Case  of  a  Mohabat,  and  an  emancipatioti 
by  the  same  person,— If  a  sick  [dying]  per- 
son make  a  Mohabat  fof  any  kind],f  and 
then  emancipate  his  slave,  and  [after  his 
death]  the  third  of  his  property  suffice  not 
for  both,  in  that  case  Haneefa  is  of  opinion 
that  the  Mohabat  has  the  preference ; — in 
other  words,  if,  after  executing  the  Mohabat, 
any  part  of  the  third  remain,  the  slave  is, 
without  recompense,  free  in  that  proportion, 
and  must  periorm  emancipatory  la^ur  for 
the  remainder  of  his  value,— or  for  his  full 
value,  if  nothing  remain. — If,  on  the  con- 
trary, the  person  first  emancipate  the  slave, 
and  then  make  the  Mohabat,  the  slave, 
and  the  person  in  whose  favour  the  Mohabat 
is  made,  are  upon  a  perfect  equality, 
and  each  takes  from  the  third  of  the  estate 
in  proportion  to  his  right ; — as,  for  instance. 


•  Mohabat  literally  signifies  connivance. — 
Thus,  a  purchaser  or  seUer  who  gives  more, 
or  takes  less,  for  an  article  than  its  real  value, 
connives  at  the  loss. — ^Thisterm,  therefore,  is 
not  confined  to  sole,  but  extends  to  every  act 
in  which  the  nerson  connives  at  his  own  loss, 
such  as  (in  the  case  of  dower)  paying  the 
wife  more  than  she  is  entitled  to,  or  (in  a 
case  of  hire)  saving  the  hireling  more  than 
he  had  agreed  for. — The  translator  preserves 
the  original  term,  as  it  is  purely  technical. — 
The  Arabic  text  expresses  this  passa^  with 
great  brevity :  *  'Whoso  frees  his  slave  m  sick- 
ness, or  sells,  or  connives,  or  gives,  it  is  law- 
ful, and  recognized  to  the  extent  of  a  third 
of  his  proper&r.*' 

t  That  is,  ''^execute  any  contract,  or  per- 
form any  act,  by  which  he  siutaiiui  a  wufol 
loss." 
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tlic  blave  is  emancipated  from  the  third 
of  the  estate  in  the  proportion  of  his 
value,  and  performs  emancipatory  lahour 
for  the  remainder, — and  the  person  in  whose 
favour  the  Mohabat  is  made  takes  in  the  pro- 
portion of  his  Mohabat,  and  makes  good  the 
remuiuder. — The  two  disciples  maintain  that 
the  emancipation  has  the  preference  in  both 
casts,  for  it  is  the  stronger,  inasmuch  as  it 
doi'S  not  admit  of  retractation.  Uaneefa,  on 
the  contrar}',  maintains  thut  Mohabat  is  the 
Btronpcr,  as  being  interwoven  in  a  compact 
of  exchange  :  contrary  to  emancipation,  for 
in  tliat  there  is  no  exchange.  If,  therefore, 
the  Mohabat  be  lirst  made,  it  sets  aside  the 
emancipation,  because  of  the  comparative 
weakness  thereof; — whereas,  if  the  emanci- 
pation be  first  made,  it  obstructs  the  Moha- 
bat, because  of  its  priority,  but  still  does  not 
let  it  aside,  as  emancipation  is  incapable  of 
setting  aside  a  Mohabat ;— whence,  in  this 
instance,  both  are  idaced  upon  a  footing. 
According,  therefore,  to  this  dillerencc  of 
opinion,  if  a  person  be  possessed  of  two  slaves, 
one  valued  at  two  hundred  dirms,  and  the 
other  at  one  hundred,  and  first  sell  the  for- 
mer by  a  Mohabat  sale,  for  one  hundred 
dirms,  and  afterwards  emancipate  the  latter, 
and  die,  leaving  no  other  property,  in  that 
cose,  according  to  Uaneefa,  the  Mohabat  is 
executed  in  full,  and  the  other  slave  is  ro- 
ouired  to  perform  emancipatory  labour  to 
the  full  amount  of  his  value  ;— whereas  if,  on 
the  contrary,  tho  emancipation  precede  the 
Mohabat,  then  a  third  of  the  value  of  both 
slaves,  amounting  to  one  hundred  dirms,  is 
divided  equally  between  both  parties  (that 
is,  between  the  emancipated  slave  and  the 
person  in  whose  favour  the  Mohabat  was 
made) ;  and  accordingly,  a  moiety  of  the 
slave  is  emancipated  without  any  considera- 
tion, and  he  is  to  perform  emancipatory 
labour  for  iifty  dirms  more,  being  the  remain- 
ing half  of  Ins  value  ; — and  fifty  dirms  are 
deducted,  in  the  manner  of  a  Mohabat,  from 
the  slave  sold  by  Mohabat,  and  his  price  is 
then  oue  hundred  and  titty  dirms,  for  which 
the  purchaser  is  accountable : — but  the  two 
disciples  maintain  that  the  slave  is  com- 
pletely free  in  both  instances.  In  the  same 
manner,  if  a  person,  upon  his  deathbed,  first 
sell  a  slave  by  Mohabat,  then  emancipate  a 
second,  and  afterwards  sell  a  third  bv  Moha- 
bat, and  have  no  other  property  besides  these 
three  slaves,  in  that  case,  according  to 
Haneefa,  the  half  of  the  tliird  of  the  pro- 
perty must  be  allowed  to  the  person  in  whose 
lavour  the  Mohabat  was  first  made,  and  the 
remaining  half  of  the  third  is  equally  divided 
between  the  emancipated  slave  and  tho  one 
in  whose  favour  the  last  Mohabat  was  made ; 
— whereas,  had  ho  first  emancipated  one, 
then  sold  the  second  by  Mohabat^  and  after- 
wards emancipated  the  third,  in  that  case  one 
third  of  the  estate  would  be  divided  into  two 
equal  shares,  of  which  one  would  bo  given 
to  the  person  in  whose  favour  the  Mohabat 
sale  was  made,  and  the  other  equally  divided 
between  tho  two  emancipated  slaves: — ^but 


the  two  disciples  maintain  that  in  both  cases 
the  emancipation  is  to  be  preferr^. 

Mohabat  or  emancipation  precede,  in  their 
execution,  the  actual  bequesis. — It  is  to  be 
observed,  as  a  standing  rale,*  that  irhere 
a  person  bequeaths  several  legacies,  and  ^c 
third  of  liis  property  soffioea  for  the  payment 
of  the  whole,  they  are  all  carried  into  execu- 
tion without  a  preference  being  given  to 
either.  But  if,  besides  these  kgadea,  be 
should  in  his  last  illness  emancipate  a  aUve, 
or  direct  tho  emancipation  to  take  place  after 
his  death,  or  sell  something  by  Mohabat,— 
in  that  case  both  kinds  of  emancipatioa,  as 
well  as  the  Mohabat,  are  prefcired  to  tib 
legacies,  and  must  therefore  be  first  executed 
from  the  third  of  the  estate,  and  the  remab- 
der  (if  there  be  any)  is  then  divided  eqaallj 
among  the  legatees. 

The  appropriation  of  a  sum,  hy  heqwst.ta 
the  ematwipation  of  a  slave  is  annulledhifih 
subsequent  loss  or  failure  of  any  pario)  it; 
but  not  the  appropriation  of  a  sum  to  tin 
performance  of  a  pilgrimage, — If  a  penoQ, 
on  iiis  deathbed,  set  aside  one  hundred  dirms, 
and  will  that  '*  after  his  death  the  said  sam 
be  applied  to  the  emancipation  of  a  skve," 
and  ono  dirm  of  the  number  happen  to  be 
lost,  in  that  case  Haneefa  maintains  that  tbe 
will  is  annulled,  and  that  the  remaining 
ninety-nine  dirms^  cannot  be  appHed  to  the 
purpose  of  emancipating  a  slave.  If,  on  the 
contrary,  the  person  will  that  "  the  said  torn 
be  appropriated  to  defray  the  expense  of  a 
pilgrmia^e  to  Mecca,"  in  that  case  the  loss  ct 
destruction  of  one  dirm  does  not  invahdAte 
the  will,  but  the  remaining  ninety-nine dinu 
are  applied  to  the  purpose  prescribed  by  t^ 
testator,  by  deputing  a  person  from  sadi  a 
distance  as  may  enable  nim  to  reach  Mecca 
by  means  of  the  said  sum.  (If  also,  in  ^ 
last  case,  part  of  the  sum  have  been  lost  cf 
destroyed,  and  there  remain  a  part  after  tL; 
return  of  tho  pilgrim,  it  must  be  restoied  to 
the  heirs.)  The  two  disciples  maintain  thts 
the  will  is  valid  in  the  former  instance  IQu- 
wise,  and  the  ninety-nine  dirms  applied  tu 
the  emancipation  of  a  slave,  in  the  sane 
manner  as  (in  the  other  instance)  to  the  per- 
formance of  the  pilgrimage.  The  aifo- 
ment  of  Haneefa  is  tluit,  in  the  former  u- 
stance,  the  will  directs  the  emancipation  ^ 
a  slave  valued  at  one  hundred  dirms;  and 
therefore,  if  it  were  executed  with  muss- 
nine  dirms,  it  would  take  effect  in  favour  of 
a  person  diferent  from  the  intended  legatee, 
which  is  not  lawful.  It  is  otherwise  witk  a 
bequest  concerning  pilgrimage,  aspUgrimagt 
is  purely  a  religious  duty,  and  reli^^ 
duties  appertain  exclusively  to  Ood;  and  is 
God  therefore  is  the  legatee  in  this  instaaeet 
a  diminution  of  the  sum  does  not  indoee  ai 
execution  of  the  will  in  favour  of  any  ot^ 
than  the  legatee,  since  a    pilgrimage  &r 


/.  ^P-^i  ^f^  •  ^J^rally,  a  root ;  mcaniaf 
(m  this  place)  a  pnnoiple  or  ground  of  dee- 
sion  in  all  parallel  caaea. 
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Dinety-nine  dirms  is  performed  on  behalf  of  durmff  his  sickness),  in  that  caso  the  word 

Gon,  as  much  as  a  pilsrimage  for  one  hundred  of  the  neirs  mast  be  credited,  and  the  legatee 

dirms.    Some  have  observed  that  this  di£fe-  is  entitled  only  to  what  remains  after  the 

rence  of  opinion  between  Haueefa  and  the  value  of  the  slave  is  deducted  from  the  third 

two  disciples  is  founded  on  the  different  sen-  of  the  testator's  whole  property ;  *  because 

timents  they  entertain  with  respect  to  the  the  legatee  here  pleads  his  title  to  a  third  of 

emancipation  of  a  slave;  the  two  disciples  what  remains  after  the  emancipation  of  the 

holding  it  to  be  a  religious  act,  in  the  same  slave,  since  manumission   granti^d   during 

manner  as  the  performance  of  a  pilgrimage ;  health  does  not  stand  as  a  bequest  (Whence 

and    Haneefa  considering  it  as  an  act  in  itis  that  it  takes  effect  from  the  whole  of  the 

favour  of  the  slave  alone.    (The  compiler  of  property),   and   the  heirs  resist  his   plea. 

the  Hedaya  remarks  that  this  last  opinion  is  asserting  that  the  testator  had  emanoipatea 

approved.)  the  slave  during  sickness;  and  as  manu- 

A  slave  exceedina  a  third  of  the  provertj/,  mission  during  sickness  is  a  species  of  be- 
emancipatcd  on  a  deathbed^  is  exempted  from  quest,  and  takes  place  of  a  bequest  of  a  third 
emanapatory  labour  by  the  heirs  assenting  of  the  property,  the  heirs  are  therefore  nega- 
te his  freedom. — If  a  person  during  his  last  tors  ;  and  as  tnc  assertion  of  a  negator  [the 
illness  emancipate  a  slave  valued  at  one  defendant],  upon  oath,  must  be  credited, 
hundred  dirms,  and  die,  leaving  two  sons  the  legatee  is  therefore  entitled  to  nothing 
and  one  hundred  dirms,  and  the  emancipated  whatever ;— unless  there  should  remain  some 
slave  and  his  heirs  give  their  consent  to  the  excess  in  the  third  of  the  property  over 
emancipation,  the  slave  is  not  required  to  and  above  the  value  of  the  slave,  in  which 
peiform  any  emancipatory  service  whatever,  case  the  legatee  is  entitled  to  such  excess ; 
Dut  is  free  without  so  doing ;  for  although  or,  unless  the  legatee  confirm  liis  assertion 
tiie  manumission  was  equivalent  to  a  bequest  by  evidences,  in  which  case  he  is  entitled 
inthe  proportion  beyond  a  third  of  the  eman-  to  a  third  of  what  remains  of  the  whole 
cipator*B  property,  yet  it  is  valid  on  the  heirs  estate  after  the  emancipation  of  the  slave. 
OBsenting  to  it.  Case  of  an  alleged  emancipation  and  debt^ 

A  behest  of  etnancipation^  in  favour  of  a  credited   by    the   heirs. — If  a   person    die» 

•fare,  %s  annulled  by  nis  being  made  over  in  leaving  no  other  property  except  one  slave, 

compensation  for  an  offence   committed  by  and  the  slave  say  to  the  heirs  **^our  father, 

him, — Iv  a  person  will  that  "his  heirs  eman-  whilst  he  was  in  health,  emancipated  me," 

dpate  his  slave  at  his  decease,"  and  the  and  another  person    say  to   them    *'  your 

■lave,  after  the  death  of  the  testator,  commit  father  was  indebted  to  me  one  hundred 

an  offence,  and  the  heirs  surrender  him,  as  dirms,"   and  the    heirs  credit  both  these 

a  compensation,  to  the  avenger  of  offence,  assertions,  (as,  for  instance,  by  replying  to 

the  will  is  void;  because  the  surrender  of  them  together,  '*you  both  speak  truly"), 

him  in  compensation  for  the  offence  is  ap-  the  slave  is,  in  that  case,  required  to  per- 

proved ;  for  as  the  right  of  the  testator  must  form  emancipatory  labour  to  tne  full  extent 

yield  to  that  of  the  avenger  of  offence,  the  of  his  value,   according  to  Haneefa.    The 

right  of  the  legatee  must  consequently  yield  two  discii>les,  on  the  contrary,  maintain  that 

to  it  likewise,  since  a  legatee   obtains  his  the  slave  is  emancipated  ¥nltnout  performing 

right  in  the  legacy  from  the  testator ;  and  any  service  whatever,  because  the  proof  oi 

as,  upon  the  slave  being  surrendered  in  com-  the  debt  and  of  the  emancipation  during 

pensation  for  the  offence,  he  passes  out  of  the  health  are  established,  jointly,  as  the  heirs 

property  of  the  testator,  the  will  is  void  of  have  acknowledged  both  at  the  same  time, 

course.    If,  on  the  contrary,  the  heirs  prefer  and  the    emancipation  of  a   slave  during 

paying  a  redemptionary  atonement,  the  will  health    does    not     induce     the    necessity 

remains   valid,  and  does  not  become  void  of  labour  notwithstanding  the  emancipator 

(but  in  this  case  the  redemptionary  atone-  should  be  involved  in  debt.    The  argument 

ment  falls  entirely  upon  their  property,  as  of  Haneefa  is,  that  the  acknowledgment  of 

they  have  themselves  undertaken  the  pay-  the  debt  on  the  part  of  the  heirs  is  stronger 

ment  of  it) ;   and  as  the  slave,  by  the  pay-  than  that  of  the  emancipation  ;  because  the 

ment  of  the  redemption,  is  punffed  from  tne  former  is  valid  at  whatever  period  it  may 

offence,  the  case  is  therefore  the  same  as  if  ho  have  been  contracted,  and  is  disohargablc 

hod  not  offended  at  all,  and  the  will  takes  from  the  whole  estate ;  whereas  the  latter,  if 

effect  of  course.  performed  during  sickness,  is  limited  to  a 

Where  the  heir  and  the  legatee  aqree  con-  third  of  the  estate  ;  and  such  being  the  case, 

teming  a  slave  having  been  emancipated  h^  it  would  follow  tliat  the   emancipation   is 

tike    testator^  the  allegation    of  the  heir  xs  utterly  annulled.    As,  however,  emancipa- 

erediied  with  respect  to  the  date  of  the  deed,  tion,  after  having  been  made,  does  not  admit 

— If  a  person  bequeath  to  another  "  a  third  of  being  absolutely  annulled,  it  is  therefore 

of  his  property,"  and  leave,  among  his  other  virtually  annulled,  in  this  instance,  by  the 

effects,  a  slave,  and  the  legatee  and  heirs _^ 

agree  that  the  testator  had  emancipated  the 

■bve,  but  differ  with  respect  to  the  time  of  *  Literally,  '^  is  entitled  to  nothing  what- 

sudh    emancipation  (the  legatee   asserting  ever."    The  translator  renders  the  passage 

that  it  waa  during  his  health,  and  the  heirs,  in  amodiffed  sense,  because  of  the  rescryation 

on  tlifi  other  hanOy  maintaining  that  it  waa  afterwards  stated. 
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acoordin^r  to  Eaneefa  (and  ancb  |— Secokdit,  the  modes  and  deacriptioiit  of 
-he  opiuiOD  of  Ziffer).  The  two  | neiphbourhood are  man;;  and  as  it  would 
on  the  contrary,  maintain  that  a  be  impracticabia  to  oarr;  thewiUintoexecn- 
Io  be  sent  from  the  place  at  which  '  tion  with  reapect  to  the  whole,  it  ii  therefon 
tor  had  arrived  in  the  prosecution  I  necessary  to  restrict  it  to  him  whose  title, 
tention  ;^and  the  same  difforenee  from  the  oircumstance  of  adjunction,  is  lie 
n  obtains  where  a  person,  having  most  perfect  and  indisputable. 
en  the  pilsrimage  on  account  of  And  comprehends  all  competent  deserip- 
dies  in  the  fike  manner  on  the  road,  tivns  0/ persons.— 1 1  is  to  be  ohaerred  that 
oning  of  the  two  disciples  is,  that  the  learned  in  the  law  are  of  opinion  that 
irmoDce  of  a  part  of  the  journey,  every  person  ma^  be  included  under  this 
intention  of  having  prosecuted  the  '  description  of  neighbour,  whether  the  pro- 
r,  is  in  itself  an  act  of  piety,  which  prietor  of  a  house  or  not,  or,  whether  a  man 
d  to  merit  with  Ooo,  and  which  or  a  woman,  a  Mussulman  ora  Zimmee,  the 
1  a  proportionate  desree,  the  obli-  term  neighbour  being  equally  applicable  to 
the  duty.  Hence  the  pilnimo^  all  these.  Haneefa  also  holds  that  an 
recommenced  from  the  place  in  absolute  slave,  possessed  of  a  house  in  the 
e  died,  and  which  in  effect  has  neighbourhood,  is  entitled  to  the  benefit  of 
ts  it  were)  his  city.  It  is  otherwise  the  will, — The  two  disciples  hold  a  different 
lerson,  nith  a  view  of  trading,  sets  opinion ;  because,  in  sucn  ease,  the  benefit  of 
journey  to  Mecca,  and  dies  on  the  the  will  would  ultimately  revertto  the  master 
'  -.1    1  .1    .  .1     .  :.     .-     . .      jjf  ^jjg  gi,jyg_  ^ijp  jg  m,j  supposed  to  be  a 

'  neighbour.  The  argument  of  Haneefa  is, 
.  that  the  term  neighbour  applies  indiscrimt- 
t   nately  to  all. 

Jiutet  in  bequeiti  to  "  the  Ai'har  "  of  the 

I    teittttor. — Iv   a   person   make   a  bequest  in 

•    favour  of  "  his  As'har,''*  all  the  relations  of 

!    his  wife  within  the  prohibited  degrees  (such 

'   OS  her  father,  brother,  and  so  forth)  are  therein 

I  ,  included  ;  and  likewise  all  the  relations  of 

!    bis  father's  wife  [his  step-mother]  and  of  his 

son's  wife  [his  daughter-in-law]  within  the 

prohibited  degrees,  as  these  aU  stand  in  the 

relation  of  As  bar  to  the  testator.    This  ex- 

S lunation  of  Aa'har  has  been  followed  by 
[ohammed  and  Aboo  Obeydah.  It  is  to  be 
observed  that  all  the  kindred  of  the  wifo 
within  the  prohibited  degrees  are  included 
in  the  bequest,  notwith  standing  she  were,  at 
)  the  time  of  the  death  of  the  testator,  in  her 
edit  from  a  reversible  divorce.  But  if  the 
,,     i,„       ■  T,        1,   ■,   ■     ^  divorce   was  irreversible,  her  relations  are 

e,t  to  a  ucghbour  _  ,>  m  favour  „  ^  (^  ^  included,  as  the  existence  of  that 
.„er  of  the  next  a^jommg  house.-    j  ^j ^^i^|,i„„  -^^ijl^j  ^,,^^  ^         j^ 

n  mate  a  bequest  .n  favour  of -his  ih^  ^.tual  existence  of  the  marriagfat  the 
r,  •  this,  accordmg  to  Haneefa.  is  a  ^j^,  „f  ^y^^  testator's  death  ;  and  by  an  irre- 
l^i^fnH^wi^^iVi^Jt.J.VTl!:  ""ihle  divorce  marriape  is  utterly  annulled, 
joining  to  that  of  the  testator.  The  ^„^,„  "  hU  KhalnJ'-lv  a  man  make  a 
lies,  on  the  ccntracy  maintain  that  Request  in  favour  of  "his  Khiln,"  it  is  a 
■hcnds  all  tho  inhabitanU  of  the  bequest lothehusbandsofhisfemaletelations 
nv,^=..,J{'t?thi  i^m^^t^H^l'  I  "'t'''''  »•"=  prohibited  degrees ,  and  in  it  ere 
f7l™^!;.  .i  .1^™  H^n.^^  ?k;  '  likewise  included  all  the  relations  of  these 
.„Ji,.^1t^;.T.t;,^.^,^  ti^l^iw  1!  husbands  within  the  prohibited  degrees. 
nT?ti,r^»^linHnnnf  nl^^^^  «'«'  f'^'l^'-S  Under  the  description  of 

^it.i/^^^fl  h^^Hnnif^  i«^  Ti  Khatu.-(Some  commentators  remark,  that 
aentsadducedbyHaneefamsuMort  this  explanation  is  agreeable  to  the  aneient 

nion  upon  this  point  are  twofold. —  I       ■      *^ ^■ 

le  person  whose  house  adjoins 
i  testator  is  in  reality  the  neighbot 


g  willed  that  the  pilgrimage 
iii:u  uu  hie  behalf;  for  in  this  case 
of  the  journey  already  performed 

an  act  of  piety,  there  is  an  evident 
for  sending  a  person  from  the  city 
itator. — The  reasoning  of  Haneefs 
le  will  must  be  construed  as  mcan- 
nmencement  from  the  city  of  the 
in  order  that  tho  pilgrimage  may 
etely  performed  in  the  ma 

was  originally  incumbent 
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fying  tho  legatee  by  description 
lout  mentioning  his  name ;  as  thus, 
iath  one  thousand  Diaiia  to  UY 
IB.'' — In  this  and  tho  succeeding 
,  the  effect  turns  entirely  on  the 
which  the   testator   signi&es  bis 


custom  1  but  that  in  the  present  times  Khatn 
comprehends  only  the  husbands,  as  above.) — 
It  is  also  to  be  observed  that  in  this  respect 
freemen  and  slaves,  and  the  near  and  the 
distant  relations  are  all  upon  a  footing, 
because  the  torm  Xhatn  comprehends  the 
whole  of  these. 


•  As'haria  the  plural  of  Sehr  (pronoonoed, 
in  Arabia,  Debr),  which  u  a  general  term 
for  all  KlatioDs  by  marriage. 
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The  two  disciples,  on  the  contrary,  maintain 
that  the  bequest  comprehends  every  indi- 
vidual of  the  family,  entitled  to  maintenance 
'  from  that  person,  such  being  (with  them) 
the  common  import  of  the  word.  The  argu- 
ment of  Haneeia  is  that  Alil,  in  its  liteml 
sense,  signifies  a  wife,  a  proof  of  which  is 
drawn  from  this  sentence  of  the  EoHA.y, 
"Moses  WALKED  WITH  UI8  Ahl"  [wife], 
(whence  also  the  common  mode  of  expres- 
sion *'  such  a  person  made  taahul  [married] 
in  a  particular  city");— and  as  the  word 
Ahly  in  its  literal  sense,  means  a  wife,  it 
follows  that  whenever  it  is  used  absolutely  it 
must  be  resolved  into  its  literal  sense,  which 
is  the  true  one. 

(Or  of  the  house  of  a  particular  person^ 
—IF  a  person  make  a  bequest  **  to  the  Ahl 
of  the  house  of  such  an  one,"  the  father 
and  grandfather  of  tlic  perdon  named  are 
included  in  such  beouest,  as  well  as  all  the 
descendants  from  tne  reuiotost  progenitor, 
on  the  paternal  side,  prufessing  tlie  Mussul- 
man faith  ; — and  if  a  person  make  a  bequest 
"  to  the  Al  of  such  an  one,"  it  is  a  bequest 
"  to  the  Ahl  of  his  house,"  the  term  Al 
applying  to  the  tribe  from  which  he  is  de- 
scended. 

If  a  person  make  a  bequest  '*  to  the  Ahl 
of  such  a  person's  Nish  [ruce]  or  Jins  " 
[flTcncration], — ^by  the  former  is  understood 
all  those  descended  from  his  ancestors  in 
^neral,— but  by  the  latter  those  only  de- 
scended from  the  paternal  stock,  not  from 
the  maternal,  because  men  are  said  to  be  of 
the  generation  of  their  fathers,  not  of  their 
mothers.  —  It  is  otherwise  where  the  term 
Kirrabit  [affinitv]  is  used;  for  that  apper- 
tains both  to  father  and  mother. 

Or  to  the  orphans^  hlimlj  lame,  or  tcidoics, 
of  a  particular  race, —  If  a  person  make  a 
hequest  *'  to  the  orphans,— tne  blind,— the 
lame,— or  the  widows,— of  the  race*  of  such 
an  one," — and  the  individuals  of  the  race 
named  can  be  enumerated,  the  bequest  in- 
cludes them  all  indiscriminately,  whether 
rich  or  poor,  males  or  females ;  for  the  exe- 
cution of  the  bequest  is  practicable  in  this 
instance,  because  of  the  ascertainment  of 
the  legatees.— (It  is  to  be  observed  that, 
concerning  the  exposition  of  the  expression 
••if  they  can  be  enumerated,"  there  is  a 
difference  of  opinion ;  for,  according  to  Aboo 
T'oosaf,  this  pnrase  comprelu-nds  "  as  many 
as  can  be  counted  without  the  aid  of  written 
calculations,"  whereas  Mohammed  holds  that 
it  extends  no  farther  than  to  one  hundred, 
any  greater  number  being  considered  as 
beyond  enumeration.  Some,  on  the  other 
hand,  allege  that  the  determination  of  this 

Soint  rests  entirelv  with  the  Kazee,  and 
ecrees  pass  accordingly.)— But  if  the  in- 
dividuals of  the  race  named  be  incapable  of 
enumeration,  the  poor  only  are  in  that  case 

*  Arab.  Binnee.  It  is  an  irregular  plural 
from  Ibn,  **  a  son/'  and  expresses  a  genera- 
tion or  tribe. 


included  in  the  bequestj  not  the  rich ;  for  it 
[the  beouest]  is  of  a  pious  nature,  and  the 
object  of  it  (namely,  the  goodwill  of  God)  is 
best  attainable  by  removing  the  wants  of 
the  poor.  Besides,  as  the  very  descriptions 
used  indicate  a  degree  of  want  and  distress 
in  the  legatee,  it  is  therefore  proper  to  admit 
this  to  have  been  the  testator's  meaning.  It 
is  otherwise  where  a  person  makes  a  bequest 
**to  the  youths  (or  the  virgins)  of  a  parti- 
cular race,"  who  are  innumerable;  for  in 
such  case  the  bequest  is  void ;  because,  as 
the  description  used  does  not  indicate  want, 
the  words  of  the  testator  cannot  be  construed 
to  apply  to  the  poor :  neither  can  the  bequest 

Sossibly  hold  valid  in  favour  of  all  the  in- 
ividuals  of  the  class  named,  since,  as  they 
are  not  to  be  enumerated,  it  is  impracticable 
to  define  them,  and  a  bequest  to  unknown 
legatees  is  nuU^—  for  bequest  is  an  act  of  en- 
dowment, and  it  is  impossible  to  endow  per- 
sons unknown.  It  is  to  be  obser\'ed  that,  in 
the  case  of  bequests  "to  the  poor  or  dis- 
tressed," the  legacy  must  be  paid  to  at  least 
two  paupers,  two  being  the  smallest  number 
of  plurality  in  bequest,  as  was  before  stated. 
Or  to  the  race  of  a  particular  person. — If 
a  person  make  a  bequest  *'  to  the  race  of  such 
an  one,"  in  that  case,  according  to  the  two 
disciples,  and  also  according  to  the  first 
opinion  of  II  an ee fa,  the  women  of  the  said 
race  are  included,  the  plural  term  Binnee 
extending  to  females  as  well  as  males.  Ha- 
neefa,  however,  afterwards  retracted  this 
opinion,  and  maintained  the  males  of  the 
race  only  to  be  included,  not  the  females ; 
because  the  term  Binnee  applies  to  men 
literally,  but  to  women  onlj[  metaphorically ; 
and  a  word  must  be  taken  in  its  literal  not 
its  figurative  acceptation.  It  is  otherwise 
where  "the  race  of  such  a  person"  is  the 
proper  name  of  any  particular  tribe ;  for  in 
that  case  the  bequest  includes  the  women  also, 
as  the  term  Bio  nee,  in  such  instance,  compre- 
hends the  females  of  the  tribe  along  with  the 
mules,— in  the  same  manner  as  the  general 
expression  Benni-Adim  [the  sons  of  Adam], 
— whence  the  bequest  includes  the  freedmen, 
the  sworn  confederates  [llaleefs],  the  slaves, 
and  the  Mawalat  confederates  of  the  tribe 
named. 

Or  to  the  a  triad  of  a  particular  race, — If 
a  person  make  a  bequest  *'  to  the  children 
[awlad]  of  the  race  of  such  an  one," — the 
mules  and  females  have  an  equal  right  in 
such  bequest,  as  the  term  awlad  comprehends 
the  whole. 

A  bequest  to  the  heirs  of  a  mirticular  per^ 
son  is  executed  agreeably  to  tne  laws  ofin^ 
heritance, — If  a  person  make  a  bequest  "to 
the  heirs  of  such  an  one,*'  the  legacy  is  in 
that  case  divided  among  the  heirs  of  the 
person  named,  in  the  manner  of  an  inherit- 
ance, a  male  getting  as  much  as  two  females; 
because  there  is  reason  to  imagine  that  the 
object  of  the  testator,  in  using  the  word 
heirs,  was,  that  the  same  distinction  roi^ht 
be  observed  in  the  partition  of  the  legacies 
as  obtains  in  the  case  of  inheritance. 

44  • 
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or  the  honse,  in  that  case  the  slave  is  to  be 
possessed  one  day  by  the  legatee,  and  two  by 
the  heirs,  alternately ;  but  the  hoase,  on  the 
contrary,  is  to  be  portioned  into  three  eqaal 
parts,  of  which  one  is  fi^iven  to  the  legatee, 
and  two  to  the  heirs, — the  legatee  being  en- 
titled to  one  third  of  the  estate,  and  the 
heirs  to  two  thirds.    The  reason  of  the  dis- 
tinction here  made  between  a  house  and  a 
■lave  is,  that  a  slave  is  incapable  of  being 
divided,  and  therefore  an  alternate  use  of 
him  is  established  from  neccssitv ;  whereas 
a  house,  on  the  contrary,  is  capable  of  divi- 
sion; and  as  division  is  the  most  fair  and 
'      equitable  mode  (since  retaliation  necessarily 
induces  a  preference  of  one  over  the  other  in 
'      point  of  time),  it  ought  to  be  adopted  where 
it   is   practicable.     Still,   however,  if  the 
"^     parties  agree  to  enjoy  the  house  by  turns,  it 
:     IB  lawful,  as  the  right  rests  entirely  with 
■     them :— but  division  is  the  most  equitable 
r^     mode. 

:  JVor  are  the  heirs  (in  the  latter  instance) 

aUatced  to  sell  their  share. — It  is  not  in  this 
ease  lawful  for  the  heirs  to  sell  the  two  thirds 
of  the  house  which  are  allotted  to  them. 
This  is  according  to  the  Zahir  Kawayet.  It 
is  recorded  from  Aboo  Yoosaf  that  such  sale 
is  lawful;  because  these  shares  are  purelv 
their  own  property.  The  ground  on  which 
the  Zahir  Kawayet  proceeds  is,  that  a  right 
of  residence  may  eventually  be  established 
to  the  legatee  in  the  whole  house,  bj  so  much 
other  property  of  the  testator  being  after- 
wards discovered  as  may  cause  the  house  to 
come  within  a  third  of  his  property.  Be- 
sides, the  legatee  has  a  controlling  power 
over  the  heirs  with  respect  to  their  portions, 
•o  far  as  to  restrain  them  from  executing 
any  deed  which  may  injure  or  affect  his 
share. 

The  bequest  becomes  void  on  the  death  of 
the  legatee, — Ip  the  legatee  should  die  before 
the  expiration  of  the  limited  term  of  usufruct, 
the  article  bequeathed  in  usufruct  immedi- 
ately reverts  to  the  heirs  of  the  testator ;  for 
the  bequest  was  made  with  a  view  that  the 
legatee  might  derive  a  benefit  from  the  tes- 
tator's property ;  but  if  the  article  were  to 
devolve  to  the  legatee's  heirs,  it  induces  the 
consequence  of  their  being  entitled  to  the 
use  of  the  testator's  property  without  his 
consent,  which  is  contrary  to  law.  If  the 
legatee  die  during  the  testator's  lifetime,  the 
bequest  is  void ;  because  the  acceptance  of  it 
is  suspended  upon  the  death  of  the  testator, 
as  has  been  already  explained. 

A  bequest  of  the  produce  of  an  article  does 
not  entitle  the  legatee  to  the  personal  use 
of  the  article, — Ip  a  person  bequeath  the 
produce*  of  his  house  or  of  his  slave  to 
Ze^d,  in  that  case  some  are  of  opinion  that 
it  18  lawful  for  Zeyd  to  reside  in  the  said 
house  himself,  or  to  use  the  slave  for  his  own 

*  By  the  term  "produce  "  [Arab.  Ilasil]  as 
here  used,  is  to  be  understood  the  earnings 
or  hire  of  a  sUve,  or  the  rent  of  a  house,  «o. 


service,  because  an  equivalent  for  the  use  is 
in  fact  the  same  as  the  use  itself,  so  far  as 
relates  to  the  accomplishment  of  the  tesUitor's 
object.  The  more  approved  opinion,  how- 
ever, is,  that  it  is  not  lawful ;  for  a  bequest 
of  produce  is  a  bequest  of  money,  as  it  is 
that  which  constitutes  produce;  whereas 
residence  or  service  is  an  enjoyment  of  the 
use ;  and  the  effect  of  these  is  different  with 
respect  to  the  heirs;  for  if  any  just  debt 
should  afterwards  appear  against  the  testator, 
it  might  be  repaid  by  means  of  a  restitution 
of  the  rent  by  the  legatee,  which  could  not 
be  done  in  case  of  his  liaving  had  the  actual 
use. 

Nor  does  a  bequest  of  the  use  entitle  him 
to  let  it  to  hire, — It  is  not  lawful  for  the 
usufructuary  legatee  of  a  slave  or  a  house  to 
let  them  out  to  hire.  Shafei  maintains  that 
he  is  at  full  liberty  so  to  do,  because,  in  con- 
sequence of  the  bequest,  he  becomes  (as  it 
were)  proprietor  of  the  article ;  and,  as  such, 
he  is  entitled  to  transfer  it  either  for  a  return 
or  otherwise,  usufruct  (according  to  him) 
being  equivalent  to  actual  property.  It  is 
otherwise  with  a  loan,  that  being  (according 
to  his  tenets)  simply  a  licence  [to  the  use  of 
a  thing],  not  an  investiture.*  The  argu- 
ments of  our  doctors  upon  this  point  are 
twofold.— FiKST,  a  bequest  is  an  endowment 
with  property,  without  a  return,  referred  to 
the  testator's  decease ;  and  hence  the  legatee 
is  not  empowered  to  make  a  transfer  of  ike 
legacy  even  without  a  return,  because  of  the 
analogy  it  bears  to  a  loan;  for  a  loan,  ac- 
cording to  our  doctors,  is  an  investiture 
with  the  use  of  a  thing  granted  in  the  life- 
time of  the  lender;  and  the  borrower  is 
not  permitted  to  hire  out  the  article  lent 
(hire  being  an  investiture  for  a  return),  so 
here  likewise. — A  proof  of  this  is  that  an 
investiture  for  a  return  is  strong  and  bind- 
ing, whereas  investiture  without  a  return  is 
weak  and  not  binding ;  and  a  person  who  is 
not  empowered  with  respect  to  the  weakest 
of  the  two  cannot  be  empowered  with  re- 
spect to  the  strongest.  Bequest,  moreover, 
OS  being  a  gratuitous  deed,  is  weak  and  not 
binding. — T7ow  in  f^ratuitous  deeds  the  volun- 
tary agent  is  at  liberty  to  retract,  not  the 
other  party :— but  as,  in  the  case  of  a  bequest, 
the  voluntary  agent  is  the  testator,  and  it  is 
impossible  for  him  to  retract  after  his  de- 
cease, retractation  is  therefore  not  supposed 
possible  in  this  instance; — yet  still  as  the 
bequest  is  not  originally  of  a  forcible  and 
irrevocable  nature,  the  legatee  of  usufruct 
is  of  course  not  at  liberty  to  let  the  article 
to  hire,  since  hire,  as  being  a  contract  of 
exchange,  is  forcible  and  irrevocable.  Se- 
condly, usufruct  (according  to  our  doctors) 
is  not  proi)erty;  out  the  investiture  of  it 
for  property  induces  a  creation  of  the  cha- 
racter of  worth  in  it,  necessarily,  in  order 
to  establish  an  equality  between  the  articles 
opposed  to  each  other  in  exchange.     Now 


-r— » 
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I  alave.    The  argument  of  Mohammed  is  preaged ;  as  the  t«nii  wool,  or  bo  forth  (as 

it  the  word  ring  comprehends  both  the  mentioned  aboTe),  do  not  comprehend  what 
ne  and  the  hoop,  and  bo  likewise,  the  is  not  actnallf  in  being.  It  ia  otherwise 
rd  female  slaTe  comprehends  both  the  with  respect  to  fndt  (althoQg;h  that  term 
^  herself  and  also  the  child  in  her  womb,  also,  in  its  common  acceptation,  eompre- 
ind  the  word  hug  includes  both  the  bag  hends  only  what  it  actnally  existent,  nod  a 
1  its  contents.  With  respect,  therefore,  bequest  of  non-existent  fruit  be  nevertheless 
the  ring-Btone,  the  child,  and  tjie  oontents  Taljd),  because  ordained  contracts  *  (such  as 
the  bag,  there  are  two  different  bequests  of  gardening  and  hire)  with  respect  to  non- 
two  different  persona,  where  both  the  existent  fruit  being  good  in  law,  it  follows 
■at«es  are  equal  partners  in  each.  Nor  that  the  word  fruit,  mentioned  with  a  con- 
the  second  bcqaest,  in  this  iii-.!,iii.N',  a  dition  of  perpetuitj',  comprehends  also  what 
ractation  of  the  first,  it  beini;,  in  tlfr.ct,  is  non-existent,  and  that  a  bequest  of  such 
i  same  as  where  a  person  first  bfqiiLaths  is  valid.  It  is  otherwise  with  the  wool,  tbo 
ring  {for  instance)  to  one,  anl  ^s.iin  be-  milk,  or  the  young  of  a  sheep  ;  for  as,  with 
eaths  the  same  ring  to  another, — in  whiL^li  respect  to  the  non-existent  of  those  articles, 
e  the  second  bequest  is  not  a  ri^tnii  i.iiii->ii  there  arc  no  ordained  contracts,  a  bequest  of 
the  first,  but  ihe  two  legatees  nn-  njii.il  such  is  not  valid ;  ^  contrary  to  what  is 
rbiers  in  the  ring;  and  bo  htii'  likj\\i-.c.  existent;  for  these  are  Bubjccts  of  a  yalid 
is  different  where  a  man  first  bequeaths  contract  (such  as  Ehoola  and  the  like),  and 
I  person  of  his  slave  to  one,  and  then  the  therefore  a  bequest  of  them  is  likewise 
iperty  of  him  to  another,  as  the  word  valid. 
-Te  does  not   comprehend  the  service  of 

tt  slave.     It  is  also  different  where  a  se-  

id  bequest  followB  in  immediate  connexion 

Ih  (he  first;  for  in  that  case  the  whole  nnii>Ti?ii   tt-t 

ms  (.B  it  were)  one  sentence,  indicating  CHAPTER  TI. 

3  design  of  the  testator  to  be  that  the  or  wills  made  by  zijiuees. 


Dp  of  the  nng  (for  instance)  shall  go  to       ^  cA„rcA  or  tynagogue,  founded  during 
e,  and  the  atone  to  the  other.  health,  descends  to  the  founder' ,  Afir..— If  a 

A  bequest  of  the  fru.t  of  a  garden  tmp/re,    jp„  ^^  ^  Christian,  being  in  sound  health. 


-  present  frutt  only,  unless  ,t  be  expressed  build  a  church  or  a  synagogue,  and  then  die 

perpetu,t!/.--le  a_per80n  be()neath  to  any  s„ch  building  is  an  inheritance,  according  to 

B    '  the  fruit  of  his  garden,     in  that  ease  aU  our  doctors ;  because  Haneefa  holds  an 

J  legatee  «t9  the  fruity  actually  m  being  erection  of  this  nature  to  be  equivalent  to  a 

the  time  of  the  testator  s  death,  not  what  -yfaVf,  or  pious  apprepriation,  whioh  (agree- 

tj  be  produced  alterwards      If   however,  ably  to    his  tenets)  ?a  not  kbsoiute.t  but 

e  testator  say,      I  bequeath  the  fruit  of  descends  to  the  heirs  of  the  founder ;  and 

?  garden  perpetually  to  such  an  one,     the  tjie  two  disciples,  on  the  other  hand,  hold 

[atee  is  in  that  case  entitled  to  the  fruit  aU    guch    erections   to    be    sinful   in  their 

m  existing,  as  well  as  to  whatever  may  nature,  whence  they  are  of  no  vaUdity  [as  a 

■"'.l"'^?"\"'T.'l""."'^,^"'  'v^-     ^?,_*  PnWic  foundation^,  and  therefore  descend  to 

on  Ihc  other  hand,  the  testator  bequeath  the  heirs  [in  the  same  manner  as  any  other 

i  produce  of  his  j^ardcn  (not  the  fruit),  the  of  the  founder's  properly], 

[atee  is  then  cntiilcd  to  the  present  pro-  /„  (/,„  bequest  of  a  house  to  the  purpose  of 

ce  and  to  whatever  may  be  collected  Irom  an  infidel  place  of  worship,  it  is  appropriated 

until  his  death,  although  the  word  per-  accordingly.— Iv  a  Jew   oc   Christian    will 

tnal  should  not  have  been  expressed;  for  ihat,  "alter  his  death,  bis  house  shall  be 

the  word  fnut,  in  its  common  acceptation,  converted  into  a  church  or  aynagogue  for  a 

:ana  a  thing  aclually  in  being,  it  cannot  parUcular   set  of   people,"    the  bequest  is 

erefore  be  opplied  to  what  is  not  in  being,  valid,  according  to  all  our  doctors,  and  takes 

less  by  on  express  proviainn  for  that  pur-  eflect  to  the  extent  of  a  third  of  the  testator's 

»e;— whereas    produce,    in    the    common  property:   because  a  bequest  has   two  dif- 

ceptation  of   the  term,  comprehends  not  f„ent    choracters,   the    appointment   of   a 

ly  what  at  preeent  exists,  but  also  Mhat  successor,  and  an  actual  endowment;  and 

ly    hereafter    exist    in    succession  ;    and  the  testator  is  competent  to  either  of  these, 

jrefore  its    including  whot   may   appear  Whether  any  particular  legatees  be  men- 

■et  the  testator  s  decease  does  not  depend  tioned,  or  otherwise— \y  a  Jew  or  Christian 

on  the  menUon  of   any  particular  pro-  „qi  that  "his  house   be  converted  into  a. 

lion  or  term.      ,            ,          ,  ehuroh  or  synagogue  for  a  sect  of  people," 

A  bequest  of  the  produce  of  an   ammal  without  specifying  the  particular  soot,  tho 

phes  the  existent  produce  only    ,n  every  bequest   ia    valid,    according   to    Haneefa. 

ttance, — If  a  person  bequeath  tho  wool  of 

*  Ordained    contracts    are    snch 


Book  LII.— Chap.  VII.] 


WILLS. 


697 


emancipate  his  slave,  or  make  him  a  Modab- 
bir  in  the  Mussulman  territory,  it  is  valid, 
and  the  slave  is  accordinffly  free,  notwith- 
standing his  value  exceed  a  third  of  his 
master's  estate;  for  a  bequest  beyond  a  third 
of  the  property  is  deemed  illegal  only  as  it 
affects  the  right  of  the  testator's  heirs ;  but 
a  Moostamin's  heirs  possess  no  cognizable 
right,  as  was  already  mentioned. 

Anjf  bequest  in  favour  of  a  Moostamin  is 
raiid. — If  a  Mussulman  or  Zimmce  make  a 
will  in  favour  of  a  Moostamin,  it  is  valid ; 
for  a  Moostamin,  so  long  as  he  resides  in 
a  Mussulman  country,  is  considered  in  the 
light  of  a  Zimmce ;  and  as  the  exercise  of 
(^nerosity  and  benevolence  in  favour  of  such 
18  therefore  allowed  to  Mussulmans  during 
life,  it  is  also  permitted  them  to  extend  such 
acts  to  a  period  after  their  death. — (It  is 
related  of  Hanecfa  and  Aboo  Yoosaf,  that 
they  held  wills  in  favour  of  Moostamins  to 
bo  illegal,  because  of  their  intention  to  re- 
turn to  their  own  country ;  and  also,  because 
the  Mussulmans  not  only  allow  this,  but  even 
do  not  suffer  them  to  reside  in  their  domi- 
nions more  than  a  year,  unless  they  submit 
to  the  payment  of  the  capitation-tax. — The 
furmer  is.  however,  the  better  opinion.) 

The  bequests  of  a  Zimmce  are  subject  to 
the  same  restrictions  with  those  of  a  Mussul- 
man. — If  a  Zimmee  bequeath  more  than  a 
third  of  his  estate  to  a  stranger,  or  to  an 
huir,  it  is  not  valid,  as  being  contrary  to  the 
lawB  of  the  Mussulmans,  to  which  they  have 
asreed  to  conform  with  respect  to  all  temporal 
concerns. 

He  may  make  a  bequest  in  favour  of  an 
unbeliever  of  a  different  sect.--l^  a  Zimmee 
make  a  will  in  favour  of  an  infidel  of  a  dif- 
ferent persuasion,  it  is  valid,  because  of  the 
analogy  of  legacies  to  succession  by  inherit- 
ance, all  the  different  descriptions  of  those 
jicrBons  who  disbelieve  the  true  faith  being 
considered  as  of  one  class. 

Not  being  a  hostile  infidel. — If  a  Zimmee, 
residing  in  the  Mussulman  territory,  make  a 
will  in  favour  of  a  hostile  infidel,  it  is  not 
valid ,  for  as  inheritance  does  not  obtain 
between  those,  because  of  the  difference  of 
country,  it  follows  that  a  bequest  from  the 
one  to  the  other  is  of  no  effect,  bequest  being 
aimilar  to  inheritance. 


CHAPTER  YII. 

OF  EXECUTORS  AND  THEIR  POWERS. 

An  executor t  having  accepted  his  appoint^ 
ment  in  presence  of  the  testator,  is  not  afler- 
tcards  at  liberty  to  reject  it, — If  a  person 
appoint  another  his  executor,  it  remains  with 
tnat  other  either  to  accept  of  or  decline  the 
appointment,  in  the  presence  of  the  testator; 
because  no  one  has  trie  power  of  compelling 
another  to  interfere  in  nis  concerns.  But  if 
the  executor  accept  his  appointment  in  the 


presence  of  the  testator,  and  afterwards, 
cither  in  his  absence,  or  after  his  deaUi, 
decline  it,  such  refusal  is  not  admitted; 
because  the  testator  had  placed  a  reliance  on 
his  consent ;  and  therefore,  if  the  rejection 
were  allowed  of,  either  in  his  absence  or 
after  his  decease,  he  would  necessarily  be 
deceived. 

^  His  silence  leaves  him  an  option  of  rejec^ 
tion. — If  a  person  appoint  another  nis  exe- 
cutor, and  that  other  remain  silent,  without 
giving  any  indication  of  his  acceptance  or 
refusal,  he  is  in  that  case  at  liberty,  after 
the  death  of  the  testator,  to  accept  or  refuse 
the  appointment,  as  may  be  most  agreeable 
to  him. 

But  any  act  indicative  of  his  acceptance 
binds  him  to  the  execution  of  the  qffice, — 
But  if  a  person,  under  such  circumstances, 
should,  immediately  after  the  death  of  the 
testator,  dispose  of  any  part  of  the  effects  by 
sale,  then,  as  an  act  of  this  kind  is  a  clear 
indication  of  his  acceptance,  the  executor- 
ship becomes  obligatorjr  on  him.  The  sale, 
moreover,  is  valid  in  this  instance,  notwith- 
standing the  executor  may  not  have  con- 
sidered himself  as  such  at  that  time ;  for 
his  executorship  (like  inheritance,  bequest 
being  a  sort  of  succession  as  well  as  inherit- 
ance), does  not  depend  on  his  knowledge : 
and,  as  being  an  executor,  a  sale  transacted 
by  him  is  valid. 

Having  rejected  the  appointment,  after  the 
testator's  decease,  he  may  still  accept  of  it, 
unless  the  magistrate  appoint  an  executor  in 
the  interim.^lF  a  person  appoint  another 
his  executor,  and  the  person  so  appointed 
remain  silent  until  the  testator's  decease, 
and  then  reject  the  office,  and  afterwards 
declare  his  acceptance  of  it,  such  acceptance 
is  valid,  unless  the  Eazee,  during  the  in- 
terim, should  have  set  him  aside,  and  ap- 
Sointed  another,  in  consequence  of  his  first 
eclaration ;  because  the  refusal  does  not 
immcdiatelj  annul  the  appointment,  that 
being  injurious  to  the  deceased ;  and  although 
the  continuance  of  it  be  prejudicial  and 
troublesome  to  the  executor,  still  he  has  the 
merit  of  it,  which  is  an  equivalent  for  the 
disadvantas^e, — whereas  the  injury  to  the 
deceased  has  nothing  to  counterbalance  it. 
The  executorship  therefore  endures  in  this 
case.  If,  however,  the  Kazee  set  him  aside, 
his  decree  to  that  effect  is  valid,  as  he  pos- 
sesses the  power  of  removing  an  inconveni- 
ence, to  which  executors  are  frequently  sub- 
jected, and  which  may  render  the  continuance 
of  the  office  injurious  to  them.  The  Eazee, 
therefore,  to  remedy  this,  may  discharge  the 
executor  from  his  office,  and  appoint  another 
in  his  room,  to  act  with  the  estate,  thereby 
preventing  an  injury  both  to  the  executor 
and  the  deceased.  If,  moreover,  the  executor, 
after  being  thus  dismissed  by  the  Kazee,  de- 
clare his  willingness  to  undertake  the  execu- 
torship, such  declaration  is  not  admitted  or 
attended  to,  as  he  here  assents  after  his 
appointment  having  been  altogether  annulled 
by  the  order  of  the  Kazee, 
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testator,  that  is,  completely  and  perfectly.) — 
The  testator's  choice,  moreoTer.  of  the  two 
to  be  his  executors  is  an  argument  of  the 
particnlar  attachment  of  each  to  his  interest, 
which  attachment  is  equivalent  to  the  con- 
sanguinity of  two  brothers  in  the  point  of 
contracting  their  infant  tistcr  in  marriage. — 
Ihe  arguments  of  Haneefa  in  support  oi  his 
opinion  are  twofold.— First,  the  power  of 
an  executor,  being  derived  from  the  testator, 
is  of  consequence  to  be  exercised  in  the 
manner  prescribed  by  him  ;  and  in  the  case 
in  question  the  testator  has  entrusted  this 
power  to  both  the  executors,  on  the  condi- 
tion of  their  being  united  in  the  trust,  for  he 
does  not  expressly  assent  to  their  acting 
otherwise  than  jointly,  and  the  above  con- 
dition is  moreover  attended  with  advantage, 
as  the  deliberations  of  two  persons  are  better 
than  of  one.  It  is  otherwise  with  two 
brothers,  in  the  circumstance  of  contracting 
their  infant  sister  in  marriage  (as  adduced 
hy  Aboo  Toosaf),  since  the  cause  of  such 
authority  being  vested  in  them  is  relation- 
ship, a  cause  which  exists  equally  in  each. 
The  contracting  in  marriage^  moreover,  is 
a  right  of  the  infant,  resting  upon  her 
gtioraian  (insomuch  that  if  the  infant  re- 
quire her  guardian  to  contract  her  to  any 
person,  being  her  equal,  for  whom  she  has  a 
uking,  he  must  complv),  whereas,  in  the 
case  hero  considered,  the  acting  [with  the 
estate]  is  the  right  of  the  executor  himself, 
not  of  another  resting  upon  him.  In  the 
case  of  contractini^  the  infant  in  marriage, 
therefore,  if  one  oi  the  two  brothers  so  con- 
tract her,  he  merely  discharges  a  duty  in- 
cumbent on  the  other  brother,  and  his  act  is 
therefore  valid ;  whereas,  in  the  case  of  exe- 
Ofutorship,  if  one  of  the  two  act  alone,  he 
exercises  a  right  appertaining  to  the  other, 
and  his  so  doing  is  therefore  invalid ; — in 
the  same  manner  as  where  two  persons  owe 
a  sum  of  money  to  one,  in  which  case  it 
would  be  perfectly  lawful  for  either  of  them 
to  discharge  the  whole  debt,  whereas,  sup- 
posing one  man  to  owe  a  sum  of  money  to 
two  others,  it  would  not  be  lawful  for  him  to 
pay  the  whole  to  either  of  them. 

jExcept  in  such  matters  as  require  imme- 
diate execution, — The  cases  excepted  by 
Haneefa  and  Mohammed,  in  which  they 
hold  the  acts  of  cither  executor,  singly,  to 
he  yalid,  are  such  as  require  immediate  exe- 
ention.  Thus  it  is  lawful  for  either  exe- 
cutor, singly,  to  disburse  the  funeral 
chaiges,  as  a  delay  in  this  might  occasion 
the  body  to  become  olfcnsivo  ;^  whence  it  is 
that  a  similar  power  is  vested  in  the  neiprh- 
bonrs.  In  the  same  manner,  either  of  the 
executors,  sin^^ly,  may  nurchaso  victuals  or 
clothes  for  the  infant  children  of  the  testator, 
this  being  a  matter  of  urgency,  and  which 
admits  of  no  delay. 

Or  which  are  of  an  incumbent  nature, — 
So,  likewise,  it  is  lawful  for  cither  of  the 
executors  to  restore  a  deposit,  an  usurped 
article,  or  a  thing  purchased  by  the  testator 
under  an  invalid  contract.    In  preserving 


the  estate  of  the  testator,  also,  and  in  dis- 
charging his  debts,  the  act  of  either  executor 
is  lawful  independent  of  the  other.  For 
none  of  these  are  considered  as  an  exercise 
of  power,  but  merely  the  performance  of  a 
duty, — insomuch  that  the  depositor  has  him- 
self a  ri{?ht  to  seize  and  carry  away  his 
dex>osit,  if  he  find  it  among  the  effects  of 
the  deceased,  and  the  creditor  has  a  similar 
right  with  regard  to  his  debt;— and  it  is, 
moreover,  the  duty  of  every  one  into  whose 
hands  property  may  fall,  to  attend  to  the 
preservation  ot  it,  whence  this  comes  under 
the  description  of  aid  and  assistance,  not  of 
an  exercise  of  power; — neither  do  an^  of 
these  acts  require  thought  or  consideration. 
Either  of  the  executors  has  also  a  right 
singly  to  discharge  a  legacy,  or  emancipate 
a  slave,  if  directed  by  trie  testator,  because 
such  deeds  require  no  thought  or  considera- 
tion. 

Or  in  which  the  interest  or  advantage 
of  the  estate  are  concerned— I's  the  same 
manner,  either  of  them  may  institute  a  suit 
in  claim  of  the  rights  of  the  testator,  because 
a  conjunction  of  both  in  so  doing  would  be 
impracticable,  since,  if  they  were  to  do  it 
at  one  and  the  same  time  in  the  assembly  of 
the  Kazee,  they  must  occasion  noise  and 
confusion  (whence  it  is  that  only  one  of  two 
agents  for  litigation  is  allowed  to  plead  at 
a  time).  The  acceptance  of  a  gift  for  an 
infant  is  likewise  an  act  which  neither  may 
perform  singly ;  for  in  ease^  of  delay  there  is 
a  possibility  of  the  gift  being  rendered  null 
by  the  death  of  the  donor  previous  to  the 
seizure.  These  acts,  moreover,  being  per- 
mitted to  a  mother  and  nurse,  is  a  proof  that 
they  are  not  exertions  of  power.  It  is  like- 
wise permitted  to  any  of  the  executors, 
singly,  to  sell  j2[oods  where  there  is  an  appre- 
hension of  their  spoiling,  as  in  the  case  of 
fruit,  and  the  like  ;  and  also  to  collect  to- 
gether and  preserve  the  scattered  property 
of  the  testator,  as  a  delay  might  occasion  the 
destruction  of  it ;  and  such  permission  is, 
moreover,  given  to  every  person  into  whoso 
hands  nroperty  may  fall,  whence  it  may  bo 
inferrea  that  this  is  not  an  exertion  of  power. 
(It  is  recorded,  in  the  Jama  Sagheer,  that 
none  of  the  executors,  where  there  are  more 
than  one,  has  singly  the  power  of  selling 
goods,  or  receiving  payment  of  debts,  be- 
cause these  arc  exercises  of  power  which 
they  must  perform  jointly,  in  conformity 
with  the  will  and  intention  of  the  testator.) 

Case  of  a  testator  appointing  different 
executors  at  different  times. — If  a  person 
appoint  two  executors  in  a  separate  manner 
(as  if  he  should  first  say  to  the  one  "  I  have 
appointed  you  my  executor,"  and  again,  at 
a  different  period,  to  the  other  "1  have 
appointed  you  my  executor"),  some  allcf^o 
that  in  this  case  each  of  them  has  indivi- 
dually a  power  of  exercising  the  functitms 
of  his  appointment,  without  consulting  the 
other,  in  the  same  manner  as  two  agents, 
where  they  are  appointed  by  different  com- 
missions ; — the  reason  of  which  is  that  the 
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in  what  remained  to  them  after  each  diyi- 
non. 

But  not  of  the  legacies  of  infant  or  absent 
Ugatees.^lT^  on  the  contrary,  an  executor, 
the  heirs  heing  adult  and  present,  divide  off 
the  legacies  mm  the  estate,  and  take  pos- 
■eaaion  of  them  on  behalf  of  infant  or  absent 
legatees,  it  is  unlawful ;  for  a  legatee  is  not  a 
toeoessor  to  the  deceased  in  every  respect, 
he  being  constituted  a  proprietor  by  a  new 
and  iupervenient  cause ;  and  as,  therefore, 
the  executor  does  not  stand  as  litifrant  on  his 
behalf,  his  taking  his  [the  legatee's]  portion 
ii  not  \alid, — insomuch  that  if  the  legacy 
were  to  perish  in  his  [the  executor's]  hands, 
the  legatee  would  be  entitled  to  take  a  third 
of  whatever  had  remained  to  the  heirs. 
Efeitiier  is  any  compensation  due  from  the 
pzeoator  in  this  instance ;  because  an 
uceontor  is  a  trustee  ;  and  as  the  power  of 
90iiserving  the  effects  of  the  testator  is  lodged 
In  him,  the  case  is  therefore  the  same  as  if 
tl&e  Ices  had  happened  previous  to  the  divi- 
non  of  the  effects. 

^  iegacy  appropriated  to  pilgrimage^  if 
fosif  must  be  repaired,  to  the  extent  of  a  third 
t^  ike  estate, — If  a  person  beq^ueath  a  sum 
for  the  performance  of  a  pilgrimage  to 
Mecca,  and  then  die,  and  the  executor 
diTide  off  the  said  sum  from  the  heirs,  and 
take  XMMsession  of  it,  and  it  be  afterwards 
lost  or  destroyed,  either  in  his  charge,  or  in 
that  of  the  person  whom  he  had  appointed 
Ibr  the  performance  of  the  pilgrimage,  in 
that  case,  according  to  Haneefa,  a  third  of 
tlie  remaining  prop^ty  of  the  deceased  must 
be  appropriatcNi  lor  the  pilgrimage.  Aboo 
Y^ooeaf,  on  the  other  hand,  holds  that  if  the 
■am  thus  lost  have  been  originally  equiva- 
lent to  a  third  of  the  property,  nothing  is 
afterwards  to  be  taken  from  the  heirs ;  but 
that  if  it  was  less,  the  deficiency  must  be 
applied  to  the  purpose  of  the  piU^rimaj^e. 
Mohammed,  on  the  contrary,  is  of  opinion 
that  in  neither  case  is  the  executor  to  take 
any  thing  from  the  heirs ;  because  the  setting 
aaide  of  a  particular  sum,  for  the  perform- 
anoe  of  the  pilgrimage,  was  the  undoubted 
rifirht  of  the  testator  ;  and  as,  if  he  had  him- 
self set  aside  the  sum  for  that  puiT>ose,  and 
it  had  afterwards  been  lost  or  aestroyed, 
nothing  further  would  have  been  required, 
and  the  legacy  would  have  been  void,  it  is  in 
the  same  manner  void  where  the  sum  was 
set  aside  by  Uie  executor,  as  he  acts  for,  and 
stands  in  the  place  of,  thc^  deceased.  The 
argnment  of  Aooo  Yoosaf,  in  support  of  his 
opinion,  is  tiiat  a  third  of  the  whole  propertv 
is  a  fund  for  the  execution  of  wills,  to  which 
extent  only  they  are  to  be  executed,  and  no 
farther.    The  arguments  of  Haneefa,  in  sup- 

f>rt  of  his  opinion  on  this  point,  are  twofold. 
IB8T,  the  performance  of  the  pilgrimage 
was  the  object  of  the  testator,  not  the  setting 
aside  a  sum  for  that  purpose ;  and  therefore 
the  appropriation  or  dchvery  of  the  money, 
without  the  accomplishment  of  the  object,  is 
oir  no  consideration,  it  being,  in  effect,  the 
same  as  if  the  som  had  been  lost  previouB 


to  the  division, — in  which  case  a  third  of  the 
remainder  would  be  appropriated  to  the  pil- 
grimage. Secondly,  the  division,  with 
respect  to  the  legacy,  is  not  perfect  and  com- 
plete until  the  portion  bequeathed  for  the 
purpose  of  pilgrimage  be  expended  thereupon, 
as  there  is  no  person  to  take  possession  of  it.* 
Where,  therefore,  this  sum  is  not  expended 
in  the  performance  of  pilgrimage,  the  parti- 
tion is  incomplete,  and  the  case  is  (conse- 
quently) the  same  as  if  the  sum  haa  been 
lost  or  destroyed  before  the  partition. 

A  legacy y  after  being  divided  off  by  the 
magistrate,  descends  to  the  legatees  heirs  in 
case  of  his  decease, ^If  a  person  bequeath  a 
third  of  one  thousand  dirms  to  another  who 
is  at  that  time  absent,  and  the  heirs  consign 
the  said  sum  to  the  Kazce,  in  order  to  divide 
and  set  apart  the  share  of  the  absent  legatee, 
the  division  thus  made  by  the  Kazee  is  valid, 
because  of  the  original  validity  of  the  will, 
insomuch  that  if  the  absentee  should  after- 
wards die,  previous  to  his  having  declared 
his  acceptance,  the  legacy  nevertneless  de- 
volves to  his  heirs.  The  office  of  Kazee, 
moreover,  is  instituted  with  a  view  to  the 
benefit  of  mankind,  that  he  may  attend  to 
the  conservation  of  their  rights,  especially 
with  respect  to  such  as  arc  dead  or  absent ; — 
and  as  amon£[  these  attentions  to  the  rights 
of  mankind  is  the  petting  aside  and  taking 
possession  of  the  portions  of  absentees,  such 
acts  by  him '  on  behalf  of  an  absentee  are 
valid  of  course,— insomuch  that  if  such  por- 
tion were  destroyed  in  his  possession,  and 
the  legatee  should  afterwards  appear,  still 
he  would  have  no  claim  upon  the  neirs. 

An  executor  may  sell  a  slave  of  the  estate, 
for  the  discharge  of  the  debts  upon  it,  in 
absence  of  the  creditors, — It  is  lawful  for  an 
executor,  in  order  to  discharge  the  debts  of 
the  deceased,  to  sell  a  slave  for  a  suitable 
price,  in  the  absence  of  the  creditors ;  for  as 
the  testator  might  have  done  so  during  his 
lifetime,  the  executor,  as  his  representative, 
is  entitled  to  do  the  same.  The  ground  on 
which  this  proceeds  is,  that  the  right  of  the 
creditors  to  the  effects  of  the  deceased  lies, 
not  in  the  things  themselves,  but  in  their 
worth;  and  the  worth  of  the  slave  is  not 
annihilated  by  the  sale,  as  the  price  (which 
is  in  reality  the  worthy  still  remains. 

Unless  the  slave  be  involved  in  debt, —It  is 
otherwise  with  respect  to  an  indebted  slave  ; 
for  the  sale  of  such  in  the  absence  of  the 
creditors  is  not  valid,  as  their  ri^ht  lies  in 
the  person  of  the  slave,  they  having  a  claim 
to  the  earnings  of  his  labour,  which  would 
be  annihilated  bv  the  sale  of  him. 

An  executor,  naving  sold  and  received  the 
price  of  an  article  which  aftencards  proves 
to  be  the  property  of  another,  is  accountable 
to  the  purchaser  for  the  price  he  had  so  re* 
ceived,— If  a,  person  appoint  another  his 
executor,  directing  him,  after  his  decease,  to 

*  In  other  words,  there  is  no  individual 
legatee. 
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him,  not  the  power  of  trading  with  it, — 
according  to  what  is  mentioned  in  the 
Awzah  upon  this  subject. 

Jit  may  sell  moveable  property  on  account 
of  the  truant  or  absent  aduli  brother  of  the 
testator » — According  to  Mohammed  and 
Aboo  Yoosaf,  the  executor  of  a  brother, 
with  respect  to  an  infant  brother,  or  one  of 
mature  age,  who  is  absent,  stands  in  the 
same  predicament  as  the  executor  of  a 
father  with  respect  to  his  adult  absent  son 
(in  other  words,  he  is  empowered  to  sell 
the  moveable  property  of  the  orphan  or  ab- 
sentee); and  so  likewise  of  an  executor 
appointed  bj  the  mother  or  uncle ;  for  as  the 
mother  and  unde  arc  permitted  to  interfere 
in  the  management  of  the  propcrtv  so  far  as 
relates  to  its  preservation,  so  also  is  the 
executor  who  represents  them. 

The  power  of  a  father* 8  executor  precedes 
thai  of  the  grandfather, — The  power  of  the 
father's  executor,  in  the  management  of  the 
property  of  his  orphans,  is  superior  to,  and 
precedes  that  of  the  grandfather.  Shafei  is 
'  of  opinion  that  in  this  respect  the  grand- 
father has  the  superior  power;  because  the 
LAW  ho s  ordained  him  to  be  the  representa- 
tive of  the  father,  where  the  latter  has 
c^ued  to  exist,— whence  it  is  that  [failinjg 
the  father]  the  grandfather  inlierits  to  his 
grandson.  The  argument  of  our  doctors  is, 
that  as,  in  consequence  of  the  will,  the 
authority  of  the  lather  devolves  upon  his 
executor,  the  executor's  authority  is  there- 
fore that  of  the  father,  in  effect,— and  con- 
sequently the  father's  executor  precedes  the 
nandfather,  in  the  same  manner  as  the 
father  himself  would.  The  ground  of  this  is, 
that  as  the  father,  notwithstanding  the  ex- 
istence of  the  grandfather,  appointed  another 
to  act  for  his  children,  it  may  be  thence  in- 
ferred that  he  considered  such  appointment 
more  beneficial  to  them  than  if  they  had  been 
left  to  the  management  of  the  grandfather. 

If  there  be  no  executor,  the  grandfather  is 
the  father's  representative. —If  a  father  die 
without  appointing  an  executor,  the  grand- 
father represents  the  father ;  *  because  a 
grandfather  is  most  nearly  related  to  the 
children  of  his  son,  and  most  interested  in 
their  welfare  ;~whencc  it  is  that  the  grand- 
father is  empowered  to  contract  the  infant 
wards  in  marriage,  in  preference  to  the 
father's  executor,  —  notwithstanding  the 
latter  have  precedence  of  him  in  point  of 
managing  and  acting  with  the  property,  for 
the  reasons  already  assigned. 


CHAPTER  VIII. 

OP  BVIDEKCB  WlXn  BESPECT  TO  WILLS. 

2^e  evidence  of  two  executors  to  the  ap- 
pointment  of  a  third  is  not  valid  unless  he 
claim  or  admit  it. — If  two  executors  give 

•  Literally,  "  is  in  the  stead  of,"  or  "  stands 
in  the  place  of." 


evidence  that  the  deceased  had  associated  a 
third  person  with  them,  and  that  person  deny 
his  having  done  so,  the  evidence^  of  the  ex- 
ecutors isof  noefieot;  because  their  assertion 
having  a  tendency  to  their  own  advantage, 
in  the  ease  it  will  aflbrd  them  from  part  of 
their  labour,  lays  them  open  to  suspicion. 
If,  on  the  contrary,  the  third  person  claim 
or  admit  of  the  executorship,  their  evidence 
is  valid,  o%  a  favourable  construction.  Ana- 
logy would  suggest  that  here  also  the  evi- 
dence is  null,  in  the  same  manner  as  in  the 
former  instance,  and  for  the  same  reason. 
The  ground  of  a  more  favourable  construction, 
in  this  particular,  is  that  as  the  Kazee  has 
the  power  of  either  appointing  an  executor 
at  the  first,  or  associating  a  third  person  (by 
that  person's  consent)  with  the  two  executors, 
without  any  testimony  on  their  part,  it 
follows  that  their  testimony  merely  prevents 
the  Eazee  from  the  trouble  of  nomination, 
by  rendering  it  unnecessary  for  him  to  seek 
out  and  name  a  proper  person  to  assist  in 
the  executorship ;— the  person  still,  however, 
holding  his  office  in  virtue  of  the  Eozee's 
nomination. 

The  evidence  of  orphans  to  the  appoint- 
ment  of  an  executor  is  not  admitted  if  he 
deny  it. — If  two  orphans  give  evidence  that 
their  deceased  father  had  appointed  a  parti- 
cular person  his  executor,  and  the  person 
mentioned  deny  the  same,  their  evidence  is 
not  credible,  being  liable  to  a  suspicion  in 
the  advantages  they  would  draw  from  the 
labours  of  a  i)erson  exerted  towards  the  pre- 
servation of  their  property. 

2'he  testimony  of  executors  with  respect  to 
property,  on  behalf  of  an  infant. — It  two 
executors  give  evidence,  on  behalf  of  an  in- 
fant heir  [their  ward]  concerning  property  of 
the  deceased,  or  of  any  other  person,  it  is  of 
no  efiect ;  because  their  testimony  merely  tends 
to  prove  their  right  to  the  management  of 
such  property. 

Or  of  an  absent  adult,  is  not  admitted. — 
If  two  executors  give  evidence,  on  behalf  of 
an  adult  heir,  concerning  property  of  the 
deceased,  it  is  of  no  efiect;  but  it  is  valid 
concerning  property  appertaining  to  any 
other  person.  This  is  the  doctrine  of  llaneefa. 
The  two  disciples  arc  of  opinion  that  in  both 
cases  the  evidence  is  valid,  because  it  is  not 
liable  in  either  of  them  to  any  suspicion,  as 
the  power  of  an  executor  over  the  property 
ceases  after  the  heir  attains  to  maturity. 
The  argument  of  Haneefa  is,  that  as  execu- 
tors have  the  i.:owerof  conservation,  and  also 
of  selling  the  moveable  property  of  an  adult 
heir  in  nis  absence,  it  follows  that  their 
e^ddence,  in  favour  of  an  adult  heir,  con- 
cerning any  part  of  the  deceased's  estate,  is 
not  altogether  free  from  suspicion.  It  is 
otherwiho  with  respect  to  their  evidence,  in 
behalf  of  an  adult  heir,  concerning  any  other 
property,  for  over  that  the  ext^cuturs  cannot 
possess  any  authority,  as  the  deceased  con- 
stituted them  his  substitutes  with  respect  to 
his  own;  estate  only,  not  with  respect  to  the 
property  of  others. 
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t,  that  the  MX  is  determined  aooord-  |  it  being  indispcn&bly  incumbent  on  women 
the  member  from  whioh  the  greatest  i  to  be  oovered  upon  that  occasion.  It  ia  ulso 
J  proceed* ;  becanse  this  deuot«e  i  laudable  in  him,  if  he  be  without  a.  rarment, 
:mb«r  to  be  the  mperior  and  original ;  to  reoit«  the  prayers  repeatedly;  but  still 
0,  because  the  greater  quantity  is,  in  the  prayers  are  lawful  lUChough  he  should 
f  law,  the  whole.  From  whicherar  neglect  so  to  da.  It  is,  moreover,  abomi- 
r,  therefore,  the  principal  quantity  cable  in  him  to  wear  silk  or  jewels. 
le  is  discharged,  that  member  is  He  must  not  appear  naked  before  man  or 
ed  the  superior.  If,  however,  Oie  woman,  or  travel  along  with  eit^r,  except  a 
roceed  from  both  passages  alika  (that  I  relation;  and  he  must  be  circumcifea  baa  tlava 
e  same  time,  and  in  equal  quantity),  j  purehaaed  for  that  purpose, — It  is  abomina- 
son  is  accounted  an  equivocal  her-  i  ble  in  an  equivocal  bermaphrodit«  to  appear 
dite,  according  to  all  oar  doctors,  as  |  naked  before  either  man  or  woman,  or  to  be 

cose  neither  member  posseases  any  Ln  retirement  with  either  man  or  woman 
'ity  over  the  other. — What  is  here  '  except  his  prohibited  relations.  In  the  same 
:d  applies  solely  to  hermaphrodites  manner,  it  is  abominable  in  him  to  journey 
arrived  at  the  age  of  maturity; — for  in  company  with  a  man  other  than  his  pro' 
1  hermaphrodite  attaining  to  matu-    hi bited  relation, — or  with  a  woman  notwith- 

his  beard  grow,  or  ho  have  con-  staading  she  be  a  prohibited  relation,  as  it  is 
with  a  woman,  or  noctnrDal  cmis- !  cot  lawful  for  two  women  to  travel  together, 
r  his  breasts  appear  as  those  of  a  although  they  be  relations.  It  is  also  abomi- 
)  is  accounted  a  male,  those  being  '  aable  that  he  be  circumcised  by  either  a  maa 
:ahlc  tokens  of  manhood ; — but  if  the  '  3r  a  woman ;  and  therefore,  to  perform  this 
swell  like  those  of  a  woman,  or  the  ceremony,  a  female  slave  must  be  purchased 
lal  discharge  appear,  or  pregnancy,  at  his  expense  ; — or,  if  he  bo  destitute  of 
I  connexion  with  a  man,  the  herma- ,  property,  the  price  of  such  slave  must  be 
!  is  accounted  a  female,  such  being  advanced  to  him,  bj  way  of  loan,  from  the 
)ns  of  womanhood.     If,  on  the  oon-    publio  treasury,  with  \Yhich  he  may  pur - 

0  distinguishing  tokens  of  either  sex  ^liase  her  for  the  purpose  of  oircnmouinR 
or  the  tokens  of  both   (such   as  a    him;  and  having  so  done,  she  is  tn  be  sold, 

irith  the  breasts  of  a  woman),  the  and  her  price  paid  into  the  treasury,  as  he 
s  an  equivocal  hermaphrodite.  bos  then  no  farther  occasion  for  her. 

S.uU>  to   be   obierred   by  him   during   a 
Section  II.  pilgrimage. — IP  an  equivocal  hermaphrodit* 

undertake  a  pilgrimage  during  his  adoles- 
cence (that  is.  when  nearly  arrived  at  maCu- 
rit^r),  Aboo  Yoosaf  declares  he  is  nnoertoin 
•uivocal  hermaphrodite. — It  is  a  rule,  which  mode  of  dress  is  moat  proper  for  him 
ipcct  to  equivocal  hermaphrodites,  to  adopt ;  for  if  he  be  a  male,  bis  wearing  a 
:y  aro  required  to  observe  all  the  i  teamed  garment  is  abominable  ;  and  if  he 
imprehensive  points  of  the  spiritual  I  bo  a  female,  it  ia  abominable  to  wear  an7 
t  not  those  concerning  the  propriety  thing  else.  Mohammed,  however,  says  that 
:h  [in  regard  to  them]  any  doubt  ke  ought  to  wear  a  seamed  garment,  in  the 
same  manner  as  women ;  because  it  b  still 
lalie/iiatlation,  in  public  prayers,  be-' note  abominable  for  a  woman  to  neglect 
emenandthetcomen. — Ak  equivocal  this  during  pilgrimage  than  for  a  man  to 
arodite,  in  standing  behind  the  Imam  !  wear  it. 

purpose  of  prayer,  must  take  his  |  Dizorce  or  emancipation,  mspended  upon 
immediately  after  the  men  and  Ihe  eircumttance  of  sex,  are  not  determined, 
he  women,  as  it  is  possible  that  he  In  relation  to  an  hermaphrodite. — If  a  man 
a  man,  and  it  is  also  possible  that  he  iuspend  the  emancipation  of  his  slave,  or  the 
a  woman.  If,  therefore,  he  chance  divorce  of  his  wife,  upon  the  circumstance 
[  among  the  women,  be  must  recite  i>f  her  producing  "a  male  child,"  and  she 
Fcrs  repeatedly,  for  as  it  is  possible  lie  delivered  of  an  hermaphrodite  child,  the 
be  a  man  they  would  otbertvise  be  livorco  or  emancipation  do  not  take  place 
y.  If,  on  the  contrary,  he  stand  !  lUitil  the  aex  or  condition  of  the  child  bo 
:he  men,  his  prayers  ore  valid ;  but    fully  nsoertaincd,  sinoe  the  person  cannot 

1  who  are  next  to  him  are  to  recite  incur  the  penalty,  in  this  instance,  becanse 
avers  repeatedly,  out  of  caution,  as  of  the  donbt. 

sihle  that  he  may  bo  a  female.  Until  his  tex  be  ascertained.— If  a  man 
ring  {in  other  respects)  the  customs  '  declare,  "  all  my  male  slaves  ate  free/'  or, 
?H. — It  is  laudable  in  an  equivocal ' ''  all  my  female  slaves  are  free," — and  he  be 
irodite  to  cover  his  head,  during  possessed  of  an  hermaphrodite  slave,  this 
with  the  skirt  of  his  garment,  and  ilave  is  not  emancipated  until  his  real  con- 
sit  in  the  posture  of  women  ;  for  if  lition  be  ascertained,  since  here  the  master 
1,  this  is  merely  a  deviation  from    cannot  bo  forsworn,  because  of  the^  doubt. 


[f,  on  the  contrary,  he  thus  mention  his 
male  and  female  slaves  together,  the  herma- 


which  does  not  imply  any  positive 

f  i  but  if  he  be  a  female,  bis  neglect- 1  male  and  female  slaves  togettier,  tlie  Ikerma- 

0  do  would  induce  an  abotniDstion,  I  phrodite  is  in  that  oaw  emancipated,  liiiM 
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phTodite.  and  seven  to  the  son.  The 
lent  of  Haneefa  is,  that  it  is  neoessary, 
»  first  place,  to  establish  the  herma- 
ite's  right  in  the  inheritance;  and  as 
oaller  portion  of  inheritance  (namely, 
fa  woman}  is  unquestionable,  and  any 
beyond  it  is  doubtful,  that  alone  is  to 
ibushed,  and  due,  which  is  certain  and 
utable,  not  any  more,  as  a  right  to  pro- 
is  not  admitted  tinder  an]r  circum- 
I  of  doubt,— the  point  in  question  being, 
,  the  same  as  where  a  doubt  exists  with 
t  to  a  right  in  property,  founded  on 
her  cause  besides  inheritance,  in  which 
the  unquestionable  proportion  only 
be  decreed,  and  so  nere  likewise ; — 
ting,  however,  in  the  case  of  a  smaller 
^  going  to  the  hermaphrodite,  suppos- 
m  to  be  a  male ;  for  then  he  would  be 
id  to  the  share  of  a  son,  since,  in  such 
.ce,  that  would  be  his  indisputable 
— as  where,  far  instance,  a  woman  dies, 
^  heirs  her  husband,  mother^  and  a 
isterf  who  is  an  hermaphrodite, — or, 
a  man  dies,  leaving  heirs  his  wife,  two 
nal  brothers,  and  a  full  sister  who  is 
-maphrodite ; — in  the  former  of  which 
[according  to  Haneefa)  one  half  of  the 
■ty  would  descend  to  the  husband,  a 
to  the  mother,  and  the  remainder  to 
ermaphrodite, — and  in  the  latter,  a 
T  would  descend  to  the  wife,  a  third  to 
'o  brothers,  and  the  remainder  to  the 
pbrodite ;  for  in  both  these  cases  the 
ider  is  smaller  than  cither  of  the  two 
lares,— that  is,  the  ediare  of  the  herma- 
Ite  supposing  him  to  be  a  man,  and 
me  supposing  the  hermaphrodite  to  be 


tan. 


CHAPTER  THE   LAST. 

UISCELLANEOUS  CASES. 

intelligible  signs  of  a  dumb  person 

to  verify  his  bequests,  and  render  them 

but  not  those  0/  a  person  merely  de- 

l   of  speech,— y^K^TLE  people  read  a 

of    bequest  to  a   dumb   person,  and 

to  know  whether  they  shall  testify 

deed  on  his  behalf?    and  the  dumb 

L  makes  a  sign  by  an  inclination  of  the 

equivalent  to  the  expression  of  assent 

!  »*— or,  where  a  dumb  person  himself 

.  such  deed,  and  they  thus  desire  to 


imely,  a  smaller  share  than  the  half  of 

lis  might  be  rendered,  with  more  strict 
ety,  *  °a  firatemal  connexion,"  an  hcr- 
•odite  being,  in  fact,  neither  a  brother 
iter.  The  translator,  however,  thinks 
t  advisable  to  adhere  literally  to  the 


know  whether  they  shall  testify  it  on  his 
behalf }  and  he  makes  a  sign,  by  an  inclina- 
tion of  his  head,  in  the  afimnative, — the 
bequest,  provided  the  sign  be  made  in  such 
a  manner  as  is  commonly  used  to  denote 
affirmation,  is  valid: — but  this  mode  of 
affirmation  by  a  sign  does  not  suffice  with 
respect  to  a  person  whose  inability  to  speak 
is  supervenient,  occasioned  (for  instance)  by 
some  recent  disorder.— Shafei  maintains  that 
the  sign  in  question  is  cognizable  and  valid 
equally  with  respect  to  both;  for  the  in- 
ability alone  is  tne  cause  of  its  being  at  all 
admitted  as  sufficient,  a  cause  which  exists 
alike  in  both. — Our  doctors,  however,  con- 
ceive a  natural  difPerence  between  a  person 
originally  dumb,  and  one  who  merely  labours 
under  a  recent  incapacity  of  speech,  for 
various  reasons.— Fibst,  signs  are  not  cog- 
nizable, unless  they  be  habitual  and  their 
meaning  ascertained,  which  is  the  case  with 
the  signs  of  a  dumb  person,  but  not  with 
those  of  one  who  has  merely  lost  his  speech. 
(Still,  however,  our  doctors  nold  that  if  this 
person  be  so  lon^  deprived  of  speech  as  to 
render  signs  habitual  to  him,  and  their 
meaning  ascertained,  he  then  stands  in  the 
same  predicament  with  a  dumb  person  in 
this  particular.) — Secondly,  the  person  in 
question  is  chargeable  with  a  neglect  in  not 
having  made  his  will  before  he  had  lost  his 
speech,  whereas  no  such  neglect  can  be 
charged  to  the  dumb  person. — Thibdlt,  it 
is  most  probable  that  a  recent  incapacity  of 
si)eech  will  be  removed  and  yield  to  remedies, 
which  is  not  the  case  with  dumbness,  ana 
therefore  there  is  no  analogy  between  them. 
A  dumb  person  may  execute  marriage, 
clivorce,  purchase  or  sale,  and  sue  for^  or 
incur  punishment,  by  means  of  either  signs 
or  writings;  but  he  cannot  thereby  sue  for  or 
incur  retaliation, — Where  a  dumb  person  is 
capable  of  either  writing  intelligibly^  or 
making  intelligible  signs,  marriage,  divorce, 
purchase,  or  sale,  declared  by  him,  are  valid, 
and  retaliation  is  also  executed  on  his  behalf, 
or  upon  him ;  but  he  is  not  liable  to  punish- 
ment,* nor  is  punishment  inflicted  on  his 
behalf. — His  written  deeds  are  valid,  and 
cognizable,  for  this  reason,  that  the  writing 
of  an  absentee  is  equivalent  to  the  oral  de- 
claration of  a  person  actually  present  (in- 
somuch that  the  prophet,  in  promulgating 
his  laws,  sometimes  used  one  mode,  and 
sometimes  another) ;  and  necessity  is  the 
ground  of  validity  with  respect  to  the  writing 
of  nn  absentee,  which  ground  exists  still 
more  strongly  in  the  case  of  a  dumb  i>erson. 
— It  is  to  be  observed  that  writing  are  of 
three  different  sorts  or  descriptions :  I. 
regular  testimonialst  (meaning,  such  as  are 


•  Meaning,  punishment  for  offences  against 
God,  namely,  for  whoredom  and  slander ;  as 
is  explained  a  little  farther  on. 

t  Arab.     Moost'been  Marsoom.     It  is  a 

technical  term,  applied  to  all  regular  deeds, 

contracts,  &c. 

45  • 
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with  those  of  oarrion*  goats,  and  the 

be  not  known  from  the  other,  and  the 

ftmnber  shiughtered  exceed  the  number  of 

Mnion,  the  persons  about  to  use  them  must 

aake  a  deliberate  selection,  and  eat  such 

Oiilj  as  they  suppose  most  likely  to  have 

tewi  lawfully  slain. — But  if  the  number  of 

nion  exceed  the  number  slaughtered,  or 

ther  be  equal  in  number,  none  of  them 

Hit  06  used. — What  is  here  advanced  ap- 

|IIm  solely  to  a  situation  which  admits  a 

.  l^ltiide  of  choice ;    for  in  a  situation  of 

iHOeMity  the  selection  may  be  made  under 

lilher  circumstance,  and  those  used  which 

;Ao  people  suppose  most  likely  to  have  been 

;  mwimly  slain ;  because  as,  in  time  of  want, 

-  fadabitable  carrion  is  allowed  to  be  lawful, 

il  fDUowB  that  what  comes  within  the  poi- 

;  ttHBtf  of  having  been  duly  slain  is  lawful 

'  4  ftniiori :  but  still  a  deuberate  seleotion 

S;  be  made,  since  it  is  most  likely  that  by 
means  those  will  be  used  which  have 
duly  slain ;  and  the  selection  is  thcre- 
Are  not  to  be  dispensed  with  except  in  cases 
.  M  extreme  urgency.    Shafei  maintains  that, 
'  it  a  ntnation  which  admits  a  latitude  of 
flkoioe,  it  is  not  lawful  to  eat  any  of  the 
ly  notwithstanding  the  number  of  those 


^  Arab.  Moordar,  meaning  those  which 
lutTe  died  a  natural  death,  or  nave  not  been 
idain  according  to  the  prescribed  form. 


duly  slain  exceed  the  iiumbcr  of  the  carrion ; 
for  as  the  selection  is  an  argument  of  neces- 
sity, it  is  not  to  be  practised  except  in  a  caso 
of  necessity,  which  does  not  apply  to  a  situa- 
tion admitting  a  latitude  of  choice.  The 
argument  of  our  doctors  is,  that  the  circum- 
stance of  the  slain  goats  exceeding  the  car- 
rion in  number  is  equivalent  to  necessity, 
whence  the  eating  of  some  of  them  is  lawful 
after  a  due  selection ; — in  the  same  manner 
as  it  is  lawful  to  take  and  use  articles  sold 
in  a  Mussulman  market,  because  of  the 
fifreater  number  of  commodities  there  exhi- 
bited being  lawful,  notwithstanding  a  market 
be  not  altogether  free  from  certain  prohibited 
articles,  such  as  stolen  or  usurped  goods, 
and  the  like ;  the  ground  of  which  is,  that 
as  it  is  not  always  possible  to  make  a  dis- 
tinction with  respect  to  small  matters,  a 
regard  to  them  is  remitted,  since  otherwise 
the  business  of  life  could  not  be  carried  on ; 
and  accordingly,  a  small  de^e  of  dirt,  or 
of  nakedness,  in  prayer,  is  not  of  any 
moment.  In  a  case,  therefore,  where  the 
number  of  slaughtered  goats  exceeds  that 
of  the  carrion,  the  eating  of  some  of  them  is 
allowed,  from  a  species  of  necessity.  It 
is  otherwise  where  the  number  of  the  carrion 
exceeds  or  equals  that  of  the  slain ;  for  in 
this  case,  supposinor  the  situation  to  be  such 
as  admits  alatitude  of  option,  no  necessity 
whatever  exists. 


THE  END. 
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LBOicnrABLi  Sales  abd  Pitbohasss. — See  Sales, 
266,  279 

LBOUKATIOITS  — 

Difference  of  opinion  concerning  the  extent 
of  the  term  Makrook,  594 
Of  eating  and  drinking': — 

It  is  abominable  to  eat  the  flesh  or  drink  the 
milk  of  an  ass,  or  to  take  the  urine  of  a 
camel,  except  medicinally,  595 

Or  to  use  yessels  of  gold  or  rilyer,  595 

But  not  vessels  of  lead,  glass,  ciystal,  or 
agate,  595 

Or  to  drink  out  of  ressels,  or  ride  upon  a 
saddle,  or  sit  upon  a  chair  or  sofa  orna- 
mented with  gold  or  silver,  595 

The  information  of  an  infidel  may  be  credited 
with  regard  to  the  lawfulness  of  any  par- 
ticular food,  595 

A  present  may  be  accepted  by  the  hands  of  a 
slave  or  an  infant,  595 

The  word  of  a  reprobate  may  be  taken  in  all 
temporal  concerns,  but  not  in  spiritual 
matters,  596 

So  of  a  person  of  unknown  character,  596 

The  word  of  an  upright  person,  whether  free- 
man or  slave,  may  be  taken  in  spiritual 
matters,  596 

It  is  laudable  to  accept  an  invitation  to  a 
marriage  feast,  notwithstanding  any  irre- 
gularities which  may  be  practised  there, 
597 

Unless  they  be  known  beforehand,  597 
Of  Dress,  697 

Women  may  dress  in  silk,  but  men  must  not, 
597 

Further  than  what  is  merely  ornamental,  597 

A  pillow  of  silk  is  allowable,  597 

And  a  dress  of  silk  to  warriors,  597 

Or  of  mixed  cloth,  597 
Of  OrnamentSf  597 

Men  are  not  to  wear  ornaments  of  gold  or 
silver,  except  on  signet  rings,  girdles  and 
swords,  597 

The  setting  of  a  ring  may  be  of  gold,  598 

Gold  is  not  to  be  used  in  any  cases  of  neces- 
sity where  silver  will  answer  equally  well, 
598 

Infants  must  not  be  sumptuously  apparelled, 
598 

YaiB  superfluities  are  not  allowable,  598 
Of  the  Oommeree  of  the  Sexes^  and  <^  looking 
at  or  toueking  any  person^  598 


Aboxinations — continued. 

Men  must  not  look  at  strange  women  except 
in  the  fitce,  hand,  or  foot,  598 

A  man,  if  young,  must  not  touch  a  strange 
woman,  598 

A  female  infant  may  be  touched  or  looked  at, 
598 

Bules  to  be  observed  by  a  magistrate  with 
respect  ^  women,  when  acting  in  hia 
judicial  capacity,  or  by  a  tritness,  598 

A  woman  may  be  looked  at  witJi  a  view  to 
marriage,  599 

Rules  to  be  observed  by  a  physician  in  pre- 
scribing for  women,  599 

A  man  may  view  or  touch  any  part  of  another 
man,  except  his  nakedness,  599 

A  woman  also  may  look  upon  any  part  of  a 
man,  except  his  nakedness,  proidded  she 
be  free  from  lust,  599 

Or  at  any  such  part  of  another  woman,  599 

A  man  may  view  his  wife  or  his  slave  in  any 
part,  599 

A  man  may  look  at  the  person  of  his  kins- 
woman, 599 

Male  and  female  relations  may  touch  each 
other,  if  there  be  no  apprehension  of  pas- 
sion, 600 

Or  sit  in  private  or  travel  together,  600 

A  man  may  look  at  the  female  slave  of 
another  in  the  same  manner  as  at  his  kins- 
woman, 600 

And  may  also  touch  her  with  a  view  to  pur- 
chase, 600 

An  adult  female  slave  must  be  put  in  a  decent 
female  habit,  600 

An  eunuch  or  hermaphrodite  is  the  same  as 
a  man  with  respect  to  these  rules,  600 

A  male  slave  must  not  view  his  mistress  but 
in  the  face  and  hands,  600 

A  man  may  gratify  his  passion  with  his 
female  slave  in  whatever  way  he  pleases, 
600 

Jstibra  or  waiting  for  the  pwri/leatioH    of 
women: — 

A  man  must  not  have  connection  with  his 
purchased  female  slave,  until  one  term  of 
her  courses  have  elapsed,  601 

This  rule  operates  only  on  purchaser,  not  on 
seller,  601 

In  the  purchase  of  a  menstmons  female  slave 
the  pnrciiaser  must  wait  for  aaotlier  com- 
pete term,  601 
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LcitirowuEBOiaxTS — continued. 

And  if  the  embryo  prove  still-born,  the  thing 
acknowledged  must  be  divided  among  the 
heirs,  or  if  twins  be  bom  it  mast  be  divided 
between  them,  429 

But  if  such  acknowledgment  be  ascribed  to 
an  impossible  cause,  it  is  null,  429 

And  so  also  if  it  be  made  without  specifying 
any  cause,  429 

Acknowledgment  relating  to  a  thing  existing 
but  not  yet  produced  is  valid,  429 

Acknowledgment  of  a  debt  under  a  condition 
of  option  is  valid,  and  the  condition  be- 
comes null,  429 
Chapter  II. 

Of  exceptions,  and  what  is  deemed  equivalent 
to  exceptions : — 

The  exception  of  the  part  of  a  thing  acknow- 
ledged is  valid,  if  immediately  joined  with 
the  acknowledgment ;  but  if  the  whole  be 
excepted,  the  exception  is  not  attended  to, 
480 

The  exception  must  be  homogeneous  with  the 
acknowledgment,  otherwise  it  is  invalid, 

430 
A  reservation  of  the  wiU  of  God  renders  the 

acknowledgment  null,  430 
In  an  acknowledgment  regarding  a  house,  an 

exception  of  the  foundation  is  invalid,  430 
An  exception  of  the  court-yard  of  a  house  is 

admitted,  431 
A  reservation  of  non -delivery  of  the  article 

is  done  away  by  the  delivery  of  it  to  the 

acknowledger,  431 
Objection,  431 
Bcply,  431 
But  in  case  of  a  disagreement  with  respect  to 

the  article,  both  parties  must  be  sworn,  431 
If  the  article  be  not  specific,  the  reservation 
'*  is  not  regarded,  431 

A  reservation  of  non-receipt  of  the  thing 

acknowledged  mast  be  credited,  432 
A  reservation  of  the  cause  of  obligation  being 

illegitimate  does  not  annul  the  acknowledg- 
ment, 432. 
An  exception  with  resi>ect  to  the  quality  of 

money  acknowledged  to  be  due,  is  set  aside 

by  the  counter-assertion  of  the  person  in 

whose  favour  the  acknowledgment  is  made, 

432 
But  not  when  the  exception  relates  to  the 

■pedes  and  not  to  the  quality,  433 
An  exception  with  respect  to  the  quality  is 

admitted  if  the  cause  of  the  obligation  be 

not  mentioned  by  the  acknowledger,  433 
And  also  where  it  is  mentioned,  if  it  be  either 

usurpation  or  trust,  433 
With  respect  to  the  deposit  or  usurpation  of 

Satooka  dirms,  434 
An  exception  of  a  part  from  the  whole  is  not 

to  be  credited  if  made  separately,  434 
Unless  this  arise  from  some  unavoidable  acci- 
dent, 484 
In  an,  of  usorpation  or  damageSi  article  must 

be  accepted,  484 
Where  the  property  is  lost,  if  the  acknowledger 

allege  a  tmst  and  the  other  party  assert  an 

nsnrpfttioDi  the  ackxMywledger  is  responiible, 

484 


AcKNOWLBDOMXMTS — Continued, 

Objection,  434 

Reply,  434 

But  not  if  he  assert  a  trust  and  the  other  a 
loan,  434 

Case  of  the,  of  receipt  of  money  with  a  re- 
servation of  its  being  the  property  of  the 
acknowledger,  435 

Case  of  the,  of  receipt  of  specific  property 
with  a  reservation  to  the  same  effect,  435 

Case  of  a  dispute  with  respect  to  immovable 
property,  435 

Chapter  III. 

Of  acknowledgments  made  by  sick  personSf  43G 

Debts  acknowledged  on  a  death-bed  (without 
assigning  the  cause  of  them),  are  preceded 
by  debts  of  every  other  description,  486 

Objection,  436 

Reply,  436 

A  dying  person  cannot  concede  any  specific 
property,  437. 

Nor  make  a  partial  discharge  of  his  debts, 
excepting  those  contracted  daring  his  ill- 
ness, 437 

A  debt  acknowledged  upon  a  death-bed  is  dis- 
charged after  all  other  debts,  437 

If  there  be  no  other  debts  it  is  discharged 
previous  to  the  dbtribution  of  the  inheri- 
tance, 437 

An,  in  favour  of  an  heir,  is  not  valid  unless 
admitted  by  the  co-heirs,  437 

And  80  also  of  an,  in  favour  of  a  part  of  the 
heira,  438 

The,  of  a  dying  person  in  favour  of  a  stranger 
is  valid  to  the  amount  of  the  whole  estate, 
438 

Objection,  438 

Reply,  438 

But  it  is  annulled  by  a  subsequent  a^now- 
ledgment  that  the  stranger  is  his  son,  438 

In  favour  of  a  repudiated  wife,  438 

Of  parentage  with  respect  to  infants,  439 

With  respect  to  parents,  children,  and  patrons 
are  valid,  439 

If  confirmed  by  the  parties,  439 

The,  of  a  dying  person  with  respect  to  an 
uncle  or  a  brother,  entitles  them  to  inherit 
if  he  have  no  other  heirs,  but  does  not 
establish  their  parentage,  439 

Of  a  brother  by  Uie  heir  entitles  to  inheri- 
tance, but  does  not  establish  parentage, 
440 

Of,  made  by  a  co-heir  of  the  partial  payment 
of  a  debt  owing  to  the  person  from  whom 
the  inheritance  descends,  440 
Address,  Introductory,  iv 
Adultsbt. — See  Diyobce,  Pujushmshts,  180 
Aroo.— See  Zakat. 
Aoeht. — See  Pawhs,  645 

Aqehts — 

In  marriage  and  their  powers,  42*44 
Appointment    of,    may    be    established   by 

casual  information,  350 
DismisBal  must  be  duly  attested,  851 

AOUOT— 

Attestation  of  a  person^s  appointment  to  an, 

is  not  to  be  credited,  864 
For  oompodtioii,  446 
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An  agent  to  whom  an  article  of  sale  is 
returned  by  a  decree  of  the  Kazee,  in 
oonaeqnenoe  of  an  original  defect,  may 
retom  it  to  hie  conatitaent,  who  most 
reoeive  it  hack  without  any  soit,  889 

Objection,  889 

Beply,  889 

And  ao  also  where  the  defect  is  supervenient, 
prorided  the  Kaxee*s  decree  be  not  founded 
on  the  agent's  acknowledgment,  889^ 

In  which  case  the  constituent  is  not  obliged  to 
receive  it  back  without  a  suit,  889 

If  the  defect  be  original,  the  constituent  must 
receive  back  the  article  from  his  agent 
without  litigation,  whether  it  be  returned 
by  the  purdiaser  in  consequence  of  his 
[Uie  purchaser's]  acknowledgment  or  not, 
890 

A  constituent  must  be  credited  with  respect 
to  his  instructions,  890 

An  agent  for  sale  is  not  responsible  for  con- 
sequences, 890 
MiaetUaneotu  Caui  ;— 

Joint  agents  cannot  act  separately  without  a 
mutwd  concurrence,  391 

Objection,  391 

Beply,  891 

Bxoept  in  the  management  of  a  suit,  891 

Gratuitous  divorce  or  manumission  the  re- 
storation of  a  deposit,  or  the  dischaige  of 
a  debt,  891 

An  agent  cannot  appoint  a  secondary  agent, 
891 

Unless  by  consent  of  his  constituent,  or  un- 
less his  powers  be  discretionary,  391 

Contracts  entered  into  by  a  secondary  agent 
in  the  presence  of  the  primary  are,  how- 
ever, valid,  891 

And  they  are  also  valid,  although  made  in 
his  absence,  provided  he  afterwards  consent 
to  them,  892 

And  the  same  of  a  contract  engaged  in  by 
any  stranger,  892 

Or  Uiat  (in  a  case  of  purchase  or  sale)  the 
constituent  has  previously  fixed  the  rate, 
392 

Joint  agents  must  act  together,  although  the 
constituent  have  fixed  the  rate,  392 

A  Mokatib,  a  slave,  or  a  Zimmee,  cannot  act 
on  behalf  of  an  infant  daughter,  being  a 
Musslima,  392 

And  the  same  of  an  apostate  or  infidel  alien, 
392 
Chapter  III. 

0/  the  Appointment  of  Agents  for  Litigation 
and  for  Seinn, 

Khasoomat,  or  litigation,  means  a  conversa- 
tion carried  on  between  two  persons  in  the 
way  of  contention  and  disagreement,  292 

Agency  for  litigation  implies  and  involves  an 
agency  for  seisin,  392 

But  decrees  are  passed  on  the  contrary  prin- 
ciple in  the  present  times,  898 

An  agent  empowered  to  take  possession  of  a 
debt  is  also  an  agent  for  litigation,  398 

A  oommiMion  to  taSke  pofiewion  ot  substance 
does  not  inrolTe  a  oommisrion  ts  litigate, 
898 


AoBircr — continued. 

An  agent  for  litigation  is  empowered  to  make 

concessions  on  behalf  of  his  constituent, 

894 
Case  of  an  appointment  of  agency  with  an 

exception  of  acknowledgment,  894 
Agency  for  the  receipt  of  a  debt  committed 

to  the  surety  for  the  debt  is  invalid,  895 
Case  of    a  plea  of   agency  urged   for  the 

receipt  of  a  debt  in  absence  of  the  oonsti- 

taent,  895 
Objection,  896 
Beply,  896 
Case  of  a  plea  of  agency  urged  for  the  receipt 

of  a  trust  in  absence  of  the  constituent, 

896 
A  person  commissioned  to  receive  a  trust  on 

the  plea  of  having  purchased  it,  is  not  en- 
titled to  receive  it  from  the  trustee,  396 
A  person  commissioned  to  receive  a  debt  is 

entitled  to  receive  it,  although  the  debtor 

plead  his  having  already  paid  it,  896 
The  seller  of  an  article  cannot  be  compelled 

to  take  back  the  article  from  the  pur- 
chaser's agent  on  a  plea  of  defect,  until  the 

purchaser  swears  to  the  defect,  896 
A  person  receiving  money  to  appropriate  to  a 

particular  purpose,  may  pay  his  own  money 

in  lieu  of  it,  897 
Chapter  IV. 

Of  the  Ditmitsal  of  Agents : — 
A  constitutent  may  dismiss    his  agent  at 

pleasure,  except  where  the  right  of  another 

person  is  concerned,  397 
An  agency  continues  in  force  until  the  agent 

receives  due  notice  of  his  dismissal,  897 
A  commission  of  agency  is  annulled  by  the 

death,  confirmed  lunacy,  or  apostasy,  of 

the  constituent,  397 
But  not  by  apostasy  if  the  constituent  be  a 

woman,  398 
Case  in  which  an  appointment  of  agency  by  a 

Mokatib,  a  Mazoon,  or  a  co-partner  are 

annulled,  398 
A  commission  of  agency  is  annulled  by  the 

death  or  lunacy  of  the  agent,  898 
Or  by  his  apostasy  and  flight  to  a  hostile 

country,  398 
Agency  is  not  renewed  by  the  repentance  and 

return  of  an  apostate  constituent,  399 
Agency  for  any  particular  act  is  annulled  by 

the  constituent  himself  performing  that 

act,  899 
An  agency  dissolved  by  any  act  of  the  con- 
stituent cannot  afterwards  revive,  399 

Aquxducts,  612 
Ahl.— See  Wilm,  691 
Ahta-al-Mawat,  609 
AiLi,  109 — See  DrvoncE,  103 

Oath  cannot  be  demanded  of  Defendant  in 
claims  for,  402 

Akala,  OB  Dissolution  of  Bales,  281 
AJL&ABA.—See  Wills,  690 


Husband  of   Prophet's   daughter,    Patima 

xri 
Szpeoted  nomination  to  Khalifat,  xti 
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AIL — eontiHUid, 

Or  Ka&Oit,  817 

DeBnition  of  terms  used  in,  817 
Chapter  I. 
JHMinctitmSf  818 

Bail  for  personB,  818 

Under  what  formB  contracted,  81 8 

The  surety  most  deliver  up  the  person  for 
whom  he  is  bail  at  the  stipulated  period, 
and,  in  failure  of  this,  is  liable  to  imprison- 
ment, 818. 

If  the  principal  disappear,  the  surety  must  be 
indulged  with  time  to  search  for  him,  and 
the  contract  is  fulfilled  by  delivering  up  the 
principal  at  any  place  which  admits  of  liti- 
gation, 318 

The  death  of  the  principal  releases  the  surety, 
819 

And  the  death  of  the  surety  annuls  the  con- 
tract, 819 

If  the  claimant  die,  the  heirs  or  executors  may 
demand  the  fulfilment,  819 

The  surety  is  released  by  delivering  up  his 
principal,  819 

Or  by  delivering  himself  up,  819 

Or  by  his  being  delivered  up  by  a  messenger, 
319 

The  judgment  of  the  claim  may  be  suspended 
upon  the  non -production  of  the  principal, 
819 

But  still  the,  for  the  person  remains  in  force, 
819 

If  the  time  be  fixed  and  the  principal  die 
in  interim,  the  surety  becomes  responsible, 
820 

A  case  of  bail  for  property  connected  with 
bail  for  the  person,  320 

For  the  person  cannot  be  exacted  in  cases  of 
punishment  or  retaliation,  320 

But  may  be  taken  if  offered  by  the  accused, 
820 

A  pledge  or,  may  be  accepted  for  the  payment 
of  any  fixed  tribute,  320 

For  property  is  lawful,  if  founded  upon  a 
just  debt,  whether  the  extent  be  known  or 
uncertain,  320 

In  a  case  of,  the  claimant  is  at  liberty  to 
make  his  demand,  either  upon  the  surety 
or  principal,  321 

Upon  either  or  both,  821 

May  be  suspended  upon  any  fit  and  proper 
condition,  321 

Where  the,  is  given  in  an  unlimited  manner, 
the  amount  is  ascertained  by  testimony,  or 
that  failing,   by  the   declaration  of    the 
surety,  821 
Kay  be  contracted  with  or  without  the  con- 
sent of  the  principal,  822 
Circumstances  under  which  a  surety  has  or 
has  not  a  right  to  demand  compensation 
from  his  principal,  322 
He  cannot  claim  reimbursement  until  he  has 
actually  discluu|;ed  the  claim  upon    the 
principal,  822 
But  he  may  proceed  as  the  claimant  proceeds, 

822 
He  is  released  by  a  diseharKe  of  tlie  principal, 
bat  the  principd  is  not  nlMMd  bj  an  ex- 
emption to  hlniy  822 


Bail—  eonttntted. 

And  the  same  of  a  suspension  of  the  claim, 

822 
A  surety  compounding  the  debt  of  the  principal 

with  the  claimant,  discharges  both  from  any 

further  demands,  328 
And  has  a  claim  upon  the  surety  for  what  he 

pays  in  composition,  328 
A  surety  compounding  for  an  exemption  on 

his  own  behalf,  does  not   dischsi^e  the 

principal,  323 
Cases  in  which  the  surety's  right  against  the 

principal  depends  upon  the  terms  of  his 

exemption  or  discharge,  323 
An  enlargement  from,  cannot  be  suspended 

upon  a  condition,  323 
In  cases  of  punishment  or  retaliation  is  valid 

only  for  the  person,  324 
May  be  given  for  the  price,  but  not  for  the 

goods  in  a  sale,  824 
For  the  performance  of  work  by  a  specific 

animal  is  not  valid,  824 
Contract  of,  must  be  performed  with  the 

consent  of  the  claimant,  324 
Except  where  the  debtor  is  dying,  824 
Objection,  824 
Reply,  825 
Case  of,  gratuitously  entered  ioto  on  behalf 

of  an  insolvent  defunct,  325 
A  debtor  i^aying  his    surety,  the  sum  for 

which    has  been  given  before  the  surety 

has  satisfied  the  creditor,  cannot  claim  it, 

825 
Case    of   a  delivery  of    substance    by  the 

principal  to  guard  his  surety  against  loss, 

825 
Case  of  surety  discharged  by  an  aynit  sale, 

826 
Evidence  cannot  be  heard  in  support  of  any 

claim  against  the  surety  which  does  not 

come  within  the  description  in  the  contract 

of  bail,  826 
A  decree  passed  against  the  surety  in  the 

absence  of  the  principal  cannot  affect  the 

latter  unless  the,  were  entered  into  by  his 

desire,  826 
Case  of  Eafeel-be*l-dirk,  827 
An  attestation    to  a  contract  of  sale  is  not 

equivalent  to  Kafeel-be'1-dirk,  827 
Of  Zamifii  or  OuararUeet: — 
The  guarantee  of  agents  to  their  employers 

is  null,  827 
The  guarantee  of  partners  in  a  purchase  and 

sale  to  each  other  is  null,  827 
Guarantee  for  land  tax,  and  all  other  regular 

or  justifiable  imports,  is  valid,  827 
Difference  between  a  suspended  debt  and  sus- 
pended, 828 
A^unst  accident  in  the  sale  of  a  slave,  828 
Security  of  fulfilment  is  null,  828 
Surety  for  a  surrender  of  the  article  to  the 

purchaser  is  invalid^  329 
Chapter  II. 

Of  lail  in  which  two  are  eoneemedf  829 
Case  of  two  who  are  joint  principals  in  a 

debt,  and  who  are,  for  each  oUier,  829 
Case  of  two  persons  who  are,  for  a  third,  to 
the  amount  of  the  whole  elaim,  and  also 
redpvocaOy  for  each  othei's  leenrity,  829 
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HWSTIA5.— See  Oath,  401. 

May  act  as  agent  for  Mussulman  to  bay  or 

sell  nnlawfal  articles. — See  Salb,  272 
Claim  of  parentage  by  a,  425 
May  be  visited  in  sickness,  607 
I5equests  by,  695 
Church  founded  by  Zimmees,  695 

UOUMCIZED — 

Testimony  of  one  who  remains  nncircnm- 
cized,  863 
:.AIM — 

Bight  to  water  cannot  be  given  in  competi- 
tion for,  618 

Distinction  between  plaintiff  and  defendant, 
899 

A  plaintiff  mast  particularly  state  the  sab- 
ject  of  his  claim,  400 

Which  if  it  be  movable  property,  must  be 
produced  in  court,  400 

The  defendant  must  appear  to  answer  to  a 
valid,  400 

And  must  produce  the  subject  of  it,  400 

Or  the  value  of  it  must  be  specified,  400 

Or  if  the  subject  consist  of  land,  the  Plain- 
tiff must  define  the  boundaries,  &c.,  and 
must  make  an  explicit  demand  of  it,  400 

A^  for  debt,  requires  only  the  claim,  401 

And  a  description  of  the  species  and  amount, 
401 

Process  to  be  observed  by  the  Eazee,  401 
Chapter  II. 
Of  Oatht,  401 
'An  oath   must  not  be  required  of  the  de- 
fendant when  the    plaintiff's    witnesses, 
although    not    immediately    present,   are 
within  call,  401 

An  oath  cannot  be  exacted  by  the  plaintiff, 
401 

The  evidence  adduced  on  the  part  of  the 
plaintiff  must  be  preferred  to  that  adduced 
on  the  part  of  the  defendant,  401 

The  defendant  refusing  to  swear,  the  Kazee 
mast  forthwith  pass  a  decree  against  him, 
402 

The  Kazee  must  give  three  sei)arate  notices 
to  the  defendant,  402 

Refusal  to  swear  is  of  two  kinds,  real  and 
\'irtual,  402 

An  oath  cannot  be  exacted  from  the  defen- 
dant in,  respecting  marriage,  divorce, 
Aila,  bondage,  Willa,  punishment,  or 
Laan,  402 

Objection,  403 

Reply,  403 

A  thief  refusing  to  swear  becomes  liable  for 
the  property  stolen,  403 

A,  founded  on  divorce  before  consnmmation, 
entitles  a  wife  to  her  half-dower  where  the 
husband  declines  swearing,  403 

Pleas  of  consanguinity  admit  of  an  oath 
being  tendered  to  defendant,  403 

Case  of  a  claim  of  retaliation,  404 

Where  plaintiff's  witnesses  are  within  call, 
the  defendant  must  give  bail  for  his 
appearance  for  three  days,  404 

But  if  they  are  not  within  call,  bail  cannot 
be  required  of  defendant,  404 

Of  the  manner  of  swearing  and  requiring  an 
oath,  405 


Claim — con  tinned. 


The  oath  must  be  taken  in  the  name  of  God, 
405 

The  Kazee  must  dictate  the  terms  of  it,  405 

Swearing  by  divorce  or  emancipation  must 
not  be  admitted,  405 

Jews  must  swear  by  the  Pentateuch,  and 
Christians  by  the  (jh>si)el,  405 

Pagans  by  GKxI,  405 

Oaths  must  not  be  administered  in  an  infidel 
place  of  worship,  405 

Oaths  of  Mussulmans  need  not  be  corrobo- 
rated by  swearing  them  at  a  particular 
time  or  in  a  particular  place,  405 

Cases  in  which  the  oath  of  the  defendant 
must  relate  to  the  cause,  and  cases  in 
which  it  must  relate  to  the  object,  405 

In  a  case  of  inheritance  the  oath  of  the 
defendant  must  relate  to  his  knowledge, 
406 

When  a  defendant  enters  into  a  composition 
with  the  plaintiff,  an  oath  cannot  after- 
wards be  exacted  from  him,  406 

Chapter  III. 

Tahalif,  or  the  Swearing  of  both  Plaintiff  fl»<^ 

Defendant : — 

A  seller  and  purchaser  are  mutually  to  swear 
where  they  both  disagree  and  are  desti- 
tute of  evidence,  407 

Formula  of  oaths  of  a  seller  and  purchaser 
407 

Where  both  parties  swear,  the  sale  must  be 
dissolved  by  an  order  of  Kazee,  407 

A  seller  or  purchaser  upon  declining  to  swear, 
loses  his  cause,  408 

The  parties  are  not  to  be  sworn  where  their 
disagreement  relates  to  something  not  essen- 
tial to  their  contract,  408 

In  disputes  respecting  any  superadded  stipu- 
lation, the  assertion  of  the  respondent  must 
be  credited,  408 

The  parties  are  not  to  be  sworn  where  the 
goods  perish  in  the  hands  of  the  purchaser, 
408 

Objection,  408 

Reply,  408 

Case  of  a  dispute  concerning  the  price  of 
two  slaves,  where  one  of  them  dies,  409 

Mode  of  swearing  the  parties  in  this  instance, 
409    . 

Case  of  a  disagreement  concerning  the  price 
in  the  dissolution  of  a  contract  of  sale 
after  delivery  of  the  subject  of  it,  410 

Where  the  price  has  been  paid  in  advance, 
and  the  parties  agree  to  dissolve  the  con- 
tract, but  disagree  concerning  the  sum 
advanced,  the  assertion  of  the  seller  must 
be  credited,  411 

Cases  of  disagreement  between  a  husband 
and  wife  respecting  dower,  411 

Case  of  a  dispute  between  lessor  and  lessee 
concerning  the  rent  or  the  extent  of  the 
lease  before  delivery  of  the  subject,  412 

After  delivery  of  the  subject,  412 

Dispute  concerning  the  ransom,  412 

Dispute  between  husband  and  wife  conoeming 
f  omitare,  the  article  in  diqmte  is  adjudged 
to  the  pftrty  to  whose  use  it  adapted,  418 
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A  claim  made  by  the  origiiial  teller  after  a 

second  sale  is  valid,  and  that  sale  is  null, 

423 
A  cUim  established  with  respect  to  one  twin, 

establishes  it  with  respect  to  the  other 

also,  424 
A  claim  of  ofispring  cannot  be  established 

after  an  acknowledgment  in  favour  of  an- 
other person,  424 
A  claim  of  parentage  made  by  a  Christian  is 

preferable  to  a  claim  of  bondage  advanced 

by  a  Mnssnlman,  425 
A  claim  of  parentage  by  a  married  woman  is 

not  admitted  unless  at  least  one  woman 

tMtify  to  the  birth,  426 
Or  (if  she  be  in  her  Edit)  one  man  and  two 

women,  420 
Bat  if  hear  husband  verify  her  claim,  there  is 

no  occasion  for  such  evidence,  420 
Case  of  a  person  begetting  a  child  upon  a 

female  slave,  under  an  erroneous  possession 

426 
luiTU. — See  Sale. 

^uyTHno. — See  Vows,  172 


Testimony  of. — See  Evidenck. 
our — 

May  be  sold  by  weight,  291 

OIVAGK — 

Bales  respecting  base,  315 
OLTS  OF  Camels.— See  Camels.— Zakat. 
0XFACT8  Of   Cultivation. — See  Ccltivatiox, 

COXPAOTS  OF. 
0VPACT8  OF  QA&DEKIXa . 

0/  Moiakatf  or  CompacU  of  Garden  in  ff^  .'84 
Nature  of  a  compact  of  gardening,  584 
Doctrine  of  Shafei  upon  this  subject,  584 
Analogy  requires  the  specification  of  a  term, 

but  is  not  essentia],  585 
Except  where  the  trees  are  newly  iilauted, 

585 
Or  where  the  compact  is  decUred  to  be  for  as 

long  as  the  trees,  &c.,  shall  last,  585 
The  specification  of  too  short  a  term  invali- 
dates the  compact,  .'!85 
But  not  where  it  is  possible  that  the  end  of 

it  may  be  answered  within  that  period, 

5S5 
The  compact  is  valid  with  respect  to  fruit- 

treea,  vines,  herbs,  and  roots,  585 
The  compact  cannot  tie  dissolved  by  either 

party  but  under  some  plea  or    pretext, 

585 
A   compact  my  be  entered  into  whikt  the 

fruit  is  green,  but  not  after  it  is  ripe, 

586 
If  the  compact  be  invalid,  the  gardener  gets 

wages,  586 
The  compact  is  annulled  by  the  decease  of 

either  party.     Rules  in  case  of  the  pro- 
prietor dying,  586 
Bale  in  case  of  the  gardener  dying,  586 
Bole  in  case  of  both  parties  dying,  586 
Boles  in  case  of  the  compact  expiring  whilst 

the  froit  is  yet  green,  586 
Hie  compact  may  be  diaolved  by  any  plea  or 

pretext^  686 


Compacts  op  GARDivnra — continued. 

A  lease  of  open  land  for  planting  in  conside- 
ration of  a  part  of  the  produce  is  invalid, 

587 

CoMPBVsATioN. — Soo  Salx,  259 

Complete   £xnREME!rr.  ~  S«e    Kualwat.-^a- 


Composition — 

Of  Soolh  in  Composition,  440 

Definition  of  the  term,  440 
Chapter  I. 

May  be  made  in  three  modt^ 

1.  With  acknowledgment 

2.  Under  silence 

3.  And  after  denial,  441 

By  concession  of  property  for  property,    is 

equivalent  to  sale,  441 
And  is  rendered  invalid  by  an  ignorance  of 

the  thing  to  be  given  in,  441 
By  a  concession  of  usufruct  is  equivalent  to 

hire,  441 

But  the  term  of  usufruct  must  be  specified, 

441 
After  denial,  are  equivalent  to  an  exchange 
with  respect  to  the  plaintiff,  but  not  with 
respect  to  the  defendant,  441 

The  concession  of  a  house  by  a,  does  not  in- 
duce a  right  to  shaffa,  442 

Objection,  442 

Reply,  442 

But  shafia  is  induced  by  the  act  of  giving  a 
house  in,  442 

Cases  in  which  part  of  the  thing  given  must 
be  restored,  442 

If  the,  be  after  denial  or  silence,  and  the 
thing  compounded  for  prove  the  right  of 
another,  the  consideration  must  be  re- 
turned, and  the  plaintiff  must  lay  his  claim 
against  him  who  has  the  right,  442 
And  the  same,  ))roportionably,  where  any 
part  of  it  proves  the  property  of  another, 
442 
If  the  thing  given  in,  after  aciuiowledgment, 
prove  the  right  of  another,  it  must  be 
restored,  and  the  plaintiff  is  entitled  to 
an  equivalent  from  the  defendant,  442 

If  this  happen  in,  after  silence  or  denial,  the 
plaintiff  must  claim  from  defendant  the 
article  in  dispute,  443 

A,  for  an  undefined  part  of  a  thing  is  not 
affected  by  the  right  of  another  after- 
wards appearing  to  a  part  of  that  thing, 
443 

In  consideration  of,  a  part  of  the  subject  is 
invalid,  443 

Disputes  concerning  property  may  be  com- 
pounded, 448 

And  also  claims  of  usufruct,  443 

Are  lawful  in  homicide,  443 

But  if  acceded  to  for  one  unlawful  articles 
nothing  is  doe,  444 

There  is  no,  for  punishment,  448 

Claiming  of  parentage,  448 

Or  for  sofleimnce  of  a  boildiiig  on  the  high- 
way, 145 

A  claim  of  marriage  may  be  eompoonded 
whether  the  claim  proceed  frem  a  man  or  a 
woman,  446 

46 
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The  inheritance  of  a  debt  cannot  be  com- 
pounded, except  by  the  heir  agreeing  to 
release  the  debtor  from  his  proportion, 
453 

Or  by  the  other  heirs  paying  him  that  pro- 
portion gratuitously,  458 

Or  lending  it  to  him,  to  transfer  to  the 
debtor,  45S 

The  case  of,  of  an  inheritance  where  the  par- 
ticulars of  the  estate  are  not  known,  454 

Where  the  particulars  are  only  known  in  part, 
454 

The  inheritance  of  an  insolvent  estate  can 
neither  be  compounded  for  nor  distributed, 
453 

JMPCLS105 — 

OJ  Jkrah,  619 

A  person  forcetl  into  a  contract  may  after- 
wards dissolre  it,  510 

Unless  the  means  of,  be  trifling,  519 

The  purchaser  becomes  proprietor  of  goods 
sold  upon,  519 

The  acknowledgment  extorted  by,  is  invalid, 
519 

But  the  seller  may  resume  the  article,  pro- 
vided he  does  not  signify  his  assent  to  the 
sale,  519 

Case  of  a  Waffa  sale,  520 

A  compelled  sale  is  rendered  valid  if  the 
seller  willingly  receives  the  price,  520 

Not  so  if  he  be  compelled  to  receive  it,  520 

A  sale  in  which  the  seller  is  compelled, 
but  not  the  purchaser,  leaves  the  latter 
responsible  for  the  article,  in  case  it  be 
lost  in  his  hands,  520 

A  person  may  lawfully  eat  or  drink  a  prohi- 
bited article  upon  a  compulsion  which 
threatens  life  or  limb,  521 

A  person  must  not  declare  himself  an  iniidel, 
or  revile  the  Prophet  upon,  unless  he  be 
!n  danger  of  otherwise  losing  his  life  or 
limb,  521 

A  person  destroying  the  property  of  another 
upon,  is  not  responsible  ;  but  the  com- 
I>eller  is  so,  522 

A  person  murdering  another  upon,  is  an 
offender ;  but  the  compeller  is  liable  to 
retaliation,  522 

Case  of  compelled  divorce  or  cmancii)ation, 
528 

Of  compelled  appointment  of  agency  for 
divorce  or  emancipation,  523 

No  deed,  in  itself  irreversible,  can  be  re- 
tracted after  being  executed  by,  523 

VTlioredom  by,  incurs  punisbment^  523 

Of  apostasy  upon,  523 

Of  Islam  upon,  524 

Of    a   husband    acknowledging    his    having 
apostatized  upon,  524 
>3iCK8SI0X — 

Of  an  object  claimed,  402 

In  what  cases  net  allowed,  404 
In  compotUiony  of  immovable  property,  442 
>SPiTioirAL  Bail.— See  Bail. 
>sFS88ioiv.— See  Puvishmekt. 

Of  Whoredom.— See  Whorrdox. 

Of  DnmkenneiB,  196 

Of  Sknder,  199 


CoirsAKOuraiTY — 

Plea  of,  403 
Consideration — 

Of  Kitabat. — See  Ransom. 
Constituent — 

Testimony  of,  must  be  credited  with  respect 
to  his  instructions. — See  AoEifCT. 
Contents,  vii  to  xi 
Contract — 

Of  Marriage. — See  Marruoe. 

Of  Partnership. — See  Partnership. 

Of  Sale. — See  Sale. 

Of  Bail.— See  Bail. 

By  Agents. — See  Agency. 

Of  Mozaribat. — See  Mozaribat. 

Of  Hire.— See  Hire,  509 

By  Infant. — See  Infant. 

By  Lunatic. — See  Lunatic. 

Of  Heir.— See  Heir,  489 

Of  Pawn. — See  Pawn. 

Evidence  of  annulment  of,  36(i 
Contribution.— See  Bail.~Partnebship,  224 
Conversing — 

Vows  respecting,  163 
Cook —  • 

Hire  of  a,  492 
Coparceny — 

Partnership  of  joint  inheritance,  21 7 
Co-Partnership.  —  See  Partnership. 
Copper  Coinage,  316 
Corn. — See  Grain.— Sale. — 

Whether  included  in  sale  of  land,  245 
Courts  of  Justice — 

Establishment  of,  by  Mahommedans,  xiv 
Creditor — 

Denying  his  debtor's  acknowledgment,  cannot 
afterwards  substantiate  bis  claim  but  by 
proof,  or  the  debtor's  verification,  346 

Rights  of,  136—138 
Joint  partners  in  a  debt,  450 
Criminal  Cases— 

Evidence  required  in. — See  Svidexce,  353 
Criminal  Prosecutions— 
Agency  for.— See  Agency. 

Criminals — 

Evidence  of  atrocious,  362 
Crocopile — 

The  flesh  of,  unlawful,  592 
Crow. — See  Carrion.  -    ' 

Cucumbers,  262 

Cultivation — 

Of  waste  lands,  609 
Compacts  of: — 

Compacts  of  cultivation  or  Mozarea,  578 

Definition  of  the  term,  579 

Difference  of  opinions  concerning  compacts  of 
cultivation,  591 

They  require  that  the  ground  be  capable  of 
cultivation,  579 

That  the  pai-ties  be  duly  qualified,  579 

That  the  term  of  their  continuance  be  ex- 
pressed, 579 

That  the  party  be  specified  who  is  to  supply 
the  seed,  579 

That  the  share  of  the  other  party  be  tz- 
pressed,  679 

That  the  land  be  delivered  up  to  the  culUva- 
tor,  680 
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>EBTOB.^See  Inhtbitiok,  530 

Gkneral  rales  with  respect  to,  531 
(InsolTent)  not  subject  to  Zakat,  2 
InsolveDcy  of  a,  established  by  a  decree  of 

the  magistrate,  4 
(InsoWent)  bequest  by,  is  void. — See  Wills. 

>£coBux. — See  Intercoqrse  between  tbe  Sexes. 
Obserrance  of,  between  man  and  man,  599 

EORSSS — 

Jadicial,  must  be  enforced,  342 

Of  a  dismissed  Kazee  disputed,  352 

In  disputes  between  agent  and  constituent, 

885 
•rLARATioN. — See  Sale,  241 

Bespecting  property  when  made  upon  oath  to 

be  credited,  11. — See  Zakat. 
Of  Ziromees,  12 

OJICATION — 

Of  English  translation,  iii 
:katat.— See  Fines,  660 
:ki>  — 

Suspended  in  its  effect  upon  the  will  of  God 

is  null,  347 
When  a  witness  may  attest  the  signature  of, 

357 
Of  Trust. — See  Deposits. 
Of  Gift.— See  Gifts. 

In  itself  irreversible,  can  be  retracted  after 
being  executed  by  compulsion,  523 

FECT. — See  Sale, — 

Agents  may  return  goods  purchased  for  them 

to  the  seller  on  account  of,  380 
:FByi>AKi. — See  Claims. — 

Difference  between,  and  plaintiff,  400 

When  oath  required  of,  401 

Refusal  to  swear,  402,  et  icq. 

Oath    cannot    be  exacted  from,    in    claims 

respecting  marriage,   divorce  Aila,  bondage, 

Willa,  punishment,  or  Laan,  402 
In  case  of  inheritance,  oath  of,  must  relate 

to  his  knowledge,  407 
Swearing  of.— See  Claims,  407 
Impeaching  plaintiff's  w^itness  must  appear 

to  answer  to  a  claim  or  suit,  364 
Required  to  give  bail,   assertion  of,    upon 

oath,  must  be  accredited,  404 

;:rC50T — 

Bail  on  behalf  of  an  insolvent,  825 
CI.ITKRT. — See  Sale. 

CPOSIT8 — 

Deposits,  or  Widda,  471 

Definition  of  tbe  terms  used  in  deposit,  471 

A  trustee  is  not  responsible  for  a  deposit 
unless  he  transgress  with  respect  to  it,  471 

He  may  keep  it  himself,  or  commit  the  care 
of  it  to  any  of  his  family,  471 

Bat  if  he  give  chaige  of  it  to  a  stranger,  he 
becomes  responsible,  472 

And  80  also  if  he  lodge  it  in  a  place  of  custody 
belonging  to  another,  472 

He  is  not  made  responsible  by  putting  it  out 
of  his  own  possession  with  a  view  to  the 
immediate  preservation  of  it,  472 

He  becomes  responsible  on  neglecting  to 
deliver  it  on  demand,  472 

If  he  mix  it  inseparably  with  his  own  pro- 
perty, he  mutt  make  the  proprietor  a 
compeoaatioD,  472 


Deposits — contin  ued. 

If  the  mixture  be  occasioned  by  accident,  the 
proprietor  becomes  a  proportionate  sharer 
in  the  whole,  473 

If  the  trustee  expend  a  part,  and  supply  the 
deficiency  by  mixture  from  his  own  pro- 
perty, he  is  responsible  for  the  whole,  473 

In  cases  of  transgression  with  respect  to  the 
deposit,  the  trustee  is  responsible  so  long 
as  the  transgression  continues,  473 

If  the  tnistee  deny  the  dep<»it  upon  demand, 
he  is  responsible  in  case  of  the  loss  of  it, 
474 

But  not  if  the  denial  be  made  to  a  stranger, 
474 

A  trustee  is  at  liberty  to  carry  the  deposit 
with  him  ui)on  a  journey,  474 

Provided  the  contract  be  absolute,  the  road 
safe,  and  the  journey  necessary,  474 

Unless  this  be  expressly  prohibited,  474 

In  a  case  of  a  deposit  by  two  persons,  tbe 
trustee  cannot  deliver  to  either  his  share 
but  in  presence  of  the  other,  474 

Two  persons  receiving  a  divisible  article  in 
trust,  must  each  keep  a  half,  475 

Restrictions  are  not  regarded  where  they  are 
repugnant  to  custom  or  convenience,  475 

Or  where  they  relate  to  the  particular  apart- 
ment of  a  house,  475 

Where  the  deposit  is  transferred  to  a  second 
trustee,  and  lost,  the  proprietor  receives 
his  compensation  from  the  original  trustee, 
476 

Case  of  a  claim  advanced  by  two  persons  to  a 
sum  of  money  in  the  possession  of  a  third, 
476 
Descent.— See  Parentage. 
Detention — 

Of  trove  property,  211 
Dbwav,  336 
Detit. — See  Destat. 
Dice — 

Thrown  to  determine  causes,  415 
Dirk,  827 

DiRMS — 

A  silver  coin,  value  twopence,  9  n. 
Black  and  white,  224 
Various  qualities  and  descriptions  of,  482 
Disavowal.— See  Byidenox.— Bjbtaliatiov. 

DlSCHARQE — 

Of  principal  and  surety. — See  Bail. 
Dismissal — 

Of  agents,  397 
Disputes — 

In  Mozaribat  contracts,  471 

Relative  to  the  price  in  Shaffii. — See  SRArrA. 
Dissolution — 

Of  contracts  of  hire. — See  Hire,  609. 

Of  contract  of  sale. — See  Claixs,  410.— 
Sales,  280 

DinSION  AMONGST  MUSSULXAVS— 

Causes  dF,  xvi 
Divorce — 

Marriage  of  an  infidel  couple  is  not  disaolved 

by  their  jointly  embracing  the  faith,  68 
Unless  it  be  a  marriage  within  th«  pohibited 

degrees,  68 
Bat  if  one  of   them  only  be  oonTerted,  a 
separation  Ukm  place,  68 
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A  wife  may  signify  her  wish  to  consult  her 
friends  without  prejudice  to  her  right  of 
option, 
Election  III. 
OfMatheeat,  or  Wttt:-^ 

AVhere  ft  man  empowers  his  wife  to,  herself 
in  express  terms,  the,  which  follows  is 
reversible,  91 

Although  her  reply  be  expressed  in  the  form 
of  an  irrerersible,  91 

Iter  iwwer,  when  thus  granted,  cannot  be 
retracted,  91 

The  power  may  be  granted  generally,  92 

A  wife  empowered  to  give  herself  three 
divorces,  may  give  herself  one,  92 

But  when  empowered'to  give  herself  one,  slie 
cannot  give  three,  92 

Where  the  wife's  reply  disagrees  with  the 
husband's  declaration  with  respect  to  the 
nature  of  the,  it  takes  place  according  to 
his  declaration,  not  according  to  her  reply, 
92 

When  the  power  is  eondiiiohal  upon  the 
pleasure  of  the  wife,  it  is  annulled  by  her 
reply,  and  is  according  with  the  husband^s 
declaration,  92 

And  also  by  her  suspending  her  will  upon 
that  of  her  husband,  93 

When  the  power  is  expressed  with  an  un- 
restricted i)article  (in  respect  to  time),  it 
is  perpetual,  extending  to  all  times  and 
places,  93 

But  not  when  it  is  expressed  with  an  un- 
restricted particle  in  respect  to  place,  93 
Chapter  IV. 
Off  by  Tanieen^  or  Conditional  Foir,  94 

De&iition  of  Yameen  with  respect  to,  94 

Pronounced  with  reference  to  a  future  mar- 
riage, takes  place  upon  the  occurrence  of 
such  marriage,  94 

Or  upon  the  occurrence  of  any  other  circum- 
stance on  which  it  may  be  conditionally 
suspended,  95 

Provided  it  be  pronounced  during  an  actual, 
or  with  reference  to  an  eventual,  pos- 
session of  authority,  95 

Objection,  95 

Eeply,  95 

Five  conditional  particles  of  various  e£fect,  95 

A  conditional  vow  of,  is  not  annulled  by  the 
extinction  of  property,  95 

Case  of  a  dispute  between  the  parties  con- 
cerning the  occurrence  of  the  condition, 
96 

Objection,  96 

Reply,  96 

Rule  in  case  of,  suspended  upon  the  courses, 
96 

Case  of  a  man  first  procuring  a  conditional 
divorce,  and  then  repudiating  his  wife  by 
two  express  divorces,  97 

Or  by  three  express  divorces,  98 

Case  of,  suspended  upon  carnal  connexion 
with  wife,  98 
Of  Ittiina^  that  ft,  Betervation  or  Exception, 
99 

With  a  reaervation  of  the  will  of  0od,  does 
not  take  place,  99 


DrvoRCE — continued. 

Unless  it  be  pronounced  with  a  pause 
between  the,  and  the  reservation,  99 

Objection,  99 

Reply,  99 

Pronounced  with  an  exception  in  point  of 
number,  takes  place  accordingly,  99 
Chapter  V. 
Of  the  Divorce  of  the  Sich : — 

A  wife  divorced  by  a  dying  hnsband  inherits 
if  he  die  before  the  expiration  of  her 
Edit,  99 

Unless  she  be  divohjed  at  her  own  request, 
or  by  her  own  option,  or  for  a  compensa- 
tion, 100 

In  case  of  any  possible  collusion  between  the 
parties,  by  the  husband,  after  a  declared, 
acknowledging  himself  indebted  to  her,  or 
bequeathing  her  a  legacy,  she  receives 
whatever  may  be  of  least  value,  inheri- 
tance, debt,  or  legacy,  100 

Pronounced  in  a  situation  of  danger,  ents  off 
the  wife  from  her  inheritance,  unless  the 
danger  be  imminent  or  certain,  101 

A  conditional,  pronounced  in  sickness,  does 
not  cut  off  the  wife  from  her  inheritance, 
unless  the  condition  be  her  own  act,  101 

Objection,  102 

Eeply,  102 

Provided  that  act  be  of  an  avoidable  nature, 
102 

Where  recovery  intervenes  betwen  a  sick-bed, 
and  the  death  of  the  husband,  the  wife  is 
cut  off  from  inheritance,  102 

And  BO  also  where  her  apostacy  intervenes, 
102 

But  not  where  her  incest  intervenes,  102 

Occasioned  by  the  slander  of  a  dying  husband 
does  not  cut  off  the  wife  from  her  inheri- 
tance, 103 

And  60  also  of  a  death-bed,  occasioned  by 
Aila,  103 

Wlicre  a  death-bed,  is  reversible  the  wife  in- 
herits in  every  case,  103 
Chapter  VI. 
Of  Bijaaif  or  returning  to  a  divorced  \cif(,  103 

Definition  of  Eijaat,  103 

A  man  may  return  to  a  wife  repudiated  by 
one  or  two  reversible  divorces,  103 

Provided  he  do  so  before  the  expiration  of 
her  Edit,  103 

Bijaat  is  of  two  kinds,  express  and  implied, 
103 

The  evidence  of  witnesses  to  Eijaat  laudable, 
but  not  incumbent,  104 

The  wife  should  have  due  notice  of  it,  104 

A  declaration  of  previous  Eijaat,  made  after 
the  declaration  of  the  Edit,  is  to  be  credited 
where  both  jMOties  agree  in  it,  104 

But  not  where  they  dingree,  104 

The  decUuation  of  a  wife  who  is  k  dave  must 
be  credited  respecting  the  termination  of 
her  Edit,  104 

At  what  time  the  iMwer  of  E^aat  tennlnales, 
105 

A  husband  may  take,  back  in  nneiijoyed 
divorced  wife,  provided  she  be  delivei^  of 
a  child  within  such  a  time  as  eitaUishes 
its  parentage  in  him,  106 
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Bat  not  that  of  a  ahare  in  a  coparcenary 
■lare,  120 

The  partial  emancipation  of  a  sole  slare 
(when  followed  by  the  emancixAtion  of  the 
remainder)  suffices,  120 

But  not  if  carnal  connexion  take  place  be- 
tween the  two  emancipations,  120 

Zihar  may  be  expiated  by  &stingtwo  months, 
121 

Bat  if  carnal  connexion  take  place  during 
the  fast,  it  must  be  commenced  de  novo, 
121 

Fasting  the  only  mode  in  which  a  slave  can 
expiate  Zihar,  121 

Zihar  may  be  expiated  by  the  distribution  of 
ahns,  121 

Carnal  connexion  during  expiation  by  alms 
does  not  require  that  the  alms  be  distri- 
buted anew,  122 

Chapter  X. 

Of  Loan,  or  Imprtcalion,  123 

Definition,  128 

A  man  aecnaing  his  wife  of  whoredom  must 
Terify  his  charge  by  an  imprecation,  123 

Conditions  under  which  an  imprecation  is 
incumbent,  123 

Objection,  123 

Baply,  123 

Not  incumbent  ajMn  slaves  or  infidels,  128  - 

Nor,  where  the  wife  is  a  slave,  an  infidel,  or 
a  convicted  slanderer,  124 

Objection,  124 

Reply,  124 

Nor  where  both  parties  are  convicted  slan- 
derers, 124 

Form  of  imprecation  and  manner  of  making 
it,  124 

When  both  parties  have  made  imprecation, 
a  separation  takes  place,  124. 

The  husband,  on  receding  from  his  impre- 
cation, may  again  marry  his  wife,  125 

Imprecation  occasions  a  decree  of  bastard v, 
125 

A  husband  receding  from  imprecation  must 
be  punished  for  slander,  125 

Imprecation  not  incumbent  where  the  hus- 
band or  wife  is  an  idiot,  or  an  infant, 
125 

Or  where  husband  is  dumb,  125 

Or  where  the  accusation  is  indirectly  in- 
sinuated, 126 

Imprecation  made  posterior  to  the  birth  of  a 
child  does  not  affect  that  child's  descent, 
126 
Chapter  XI. 
Of  Impotence,  120 

An  impotent  husband  must  allow  a  year's 
probation,  after  which  separation  takes 
place,  126 

And  the  wife  retains  her  whole  dower,  if  the 
husband  should  ever  have  been  in  retire- 
ment with  her,  126 

But  the  wife's  claim  of  separation  may  be 
here  defeated  by  the  husband  swearing  that 
he  had  enjoyed  her,  127 

Bnlea  to  be  obserred  at  the  expiration  of  the 
year  of  probation,  127 


Dn'o&cs— com/i  n  ucd. 

The  year  of  probation  to  be  calculated  by  the 
lunar  calendar,  127 

A  husband  cannot  annul  the  marriage,  where 
the  defect  is  on  the  x)art  of  the  wife,  128 

A  wife  cannot  sue  for  a  separation  on  the 
ground  of  the  husband  being  leproup,  1 28 

Scrophulous,  or  insane,  12S 
Chapter  XII. 
Of  the  Edit,  128 

Definition,  128 

Edit  of,  of  a  free  woman  is  three  menstrua- 
tions, 128 

Of  one  not  subject  to  courses,  three  months, 
128 

Of  one  who  is  pregnant,  the  term  of  her  tra- 
vail, 128 

That  of  a  slave  is  two  menstruations,  128 

And  of  one  not  subject  to  courses,  one  month 
and  a  half,  128 

Edit  of  widowhood,  129 

after,  129 

A  female  slave  emancipated  duriog  Edit, 
must  observe  the  Edit  of  a  free  woman, 
129 

Rule  of  Edit  of  a  woman  post  child-bearing, 
129 

in  an  invalid  marriage,  129 

Edit  of  an  Am-Walid,  180 

of  the  widow  of  an  infant,  130 

of  a  menstruous  woman,  130 

of  a  divorced  woman  who  has  connexion 

with  a  man  during  the  term  of  her  Edit  of, 
130 

^—  of  a  woman  who  admits  a  man  during 
her  Edit  of  widowhood,  131 

—  of  a  widow  or  a  divorced  wife  may  be 
accomplished  without  her  knowledge,  131 

from  an  invalid  marriage,  131 

A  woman's  oath  confirms  the  accomplishment 
of  her  Edit,  131 

Case  of  a  woman  re-married  after  divorce  and 
again  repudiated,  131 
Of  Hidad,  or  Mourning^  1 32 

Definition,  132 

Mourning  is  incumbent  on  the  death  of  a  hus- 
band, 132 

Although  he  die  during  the  wife's  Edit  from 
irreversible,  132 

Mourning  not  incumbent  upon  infidel  women 
or  infants,  133 

But  incumbent  upon  slaves,  133 

Nor  upon  Am-Walids,  nor  upon  widows  from 
invalid  marriage,  133 

Proposing  for  a  woman  during  ,her  Edit  is 
disapproved,  133 

Rules  for  tho  behaviour  of  women  duriog 
F..lit,  1.33 

A  wife  under  irreversible,  must  be  accommo- 
dated with  a  separate  apartment,  138 

Rules  respecting  a  wife  divorced  upon  a  jour- 
ney, 134 
Chapter  XIII. 
Of  tht  Etiahlishment  of  Parentage,  134 

A  child  bom  after  six  months  from  the  date 
of  a  marriage  upon  which  ii  tnipended  a 
conditional,  is  the  lawful  oifrpiing  of  such 
marriage,  184 

ObjecUom  IW 
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Maintenance  of  children  incnmbent  on  the 
father  only  where  they  pofisess  nO  indepen- 
dent property,  147 

A  man  must  provide  maintenance  for  his  in- 
digent parents,  147 

Difference  of  religion  forbids  the  obligation 
to  the  maintenance  of  any  relations  except 
a  wife,  parents,  or  children,  147 

And  to  those  also  it  is  not  due  if  they  be 
aliens,  147 

Christian  and  Mussulman  brothers  are  not 
obliged  to  maintain  each  other,  147 

the  maintenance  of  a  parent  is  exclnsirely 
incumbent  on  the  child,  147 

Maintenance  to  other  relatione  besides  the 
wife,  parents,  or  children,  147 

A  father  and  mother  must  provide  a  mainte- 
nance to  their  adult  dangbteis,  but  also 
to  their  adult  sons  who  are  disabled,  in 
proportion  to  their  respective  claims  of 
inheritance,  14S 

Sisters  must  furnish  maintenance  to  an  indi- 
gent brother  in  the  same  proiwrtion,  148 

A  poor  man  is  not  required  to  support  any 
of  his  relatives  except  his  vrih  or  infant 
children,  148 

Definition  of  rich,  148 

Maintenance  to  the  parents  of  an  absentee 
may  be  decreed  out  of  his  effects,  149 

The  parents  of  an  absentee  may  take  their 
maintenance  out  of  his  effects,  but  a 
trustee  cannot  provide  it  in  that  manner 
without  a  decree,  149 

Arrears  not  due  in  a  decreed  maintenance, 
149 

Unless  where  it  is  decreed  tu  be  provided 
upon  the  absentee's  credit,  1 49 

Maintenance  of  slaves  incumbent  on  their 
owners,  149 
Of  Vows  in.— See  Vows,  166 

Case  of  a  vow  of,  indefinitely  expressed, 
169 

Suspended  upon  the  not  selling  of  a  slave 
takes  place  on  emancipation  or  Tadbecr, 
170 

A  vow  of  general,  in  reply  to  a  wife  charging 
her  hus&nd  with  bigamy,  takes  place  upon 
her  in  the  same  manner  as  upon  the  rest, 
170 

If  a  man  apostatize  during  intoxication,  his 
wife  is  not  thereby  divorced  from  him, 
197 

Witnesses  retracting  their  evidence  to,  be- 
fore consummation,  are  liable  for  half  the 
dower,  874 

In  case  of  joint  agents  for  gratuities  391 

Oath  cannot  be  exacted  front  defendant  in 
claims  respecting,  402 

Claim  founded  on,  before  oonsumfaation  en- 
titles wife  to  her  half  dower,  if  husband 
decline  swearing,  409 

Case  of  compelled,  523 
Poa.— See  Salk,  809.— HuNmra,  624 

Liability  for  damage  done  by. — See  Fiinss, 
668 
Powix. — See  Mabbuoi. 

Case  of  a  womaA  oontraciing  herself  in  mar- 
riage on  $Sk  inidetitiftte,  41 


Dower — eontintted. 

Of  a  father  contracting  an  infant  oh  a  dis- 
proportionate, 41 

Marriage  without,  id  valid,  44 

The  lowest  atnount  of,  44 

Wife  entitled  to  whole,  on  consummation  or 
death  of  husband,  44 

To  one-half,  upon  divorce  before  consumma- 
tion, 45 

Where  none  stipulated  in  the  contract,  45 

Where  stipulated  after  marriage,  45 

Addition  made  after  marriage,  45 

Wife  may  remit,  44 

In  case  of  retirement,  45 

Case  of  retirement  with  eunuch,  46 

Where  it  consists  of  effects,  49 

Of  property  unidentified,  50 

Of  unlawful  articles,  51 

Of  false  assessment,  49 

In  case  of  invalid  marrlHge  diiiblved  before 
consummation,  52 

In  case  of  consummation,  53 

Rate  of  Mihr  Misl,  or  proper,  53 

A  woman's  guardian  may  beeomb  jHlHty  for 
her,  54 

Objection,  5i 

Reply,  54 

Woman  may  resist  consumnifltiMi  dhtil  paid 
the  prompt  proportion  of,  54 

Unless  the  whole  be  deferable^  54 

She  may  also  resist  a  repetition,  64 

But  she  is,  notwithstanding,  ehtitled  to  her 
subsistence,  54 

The  husband  obtains  full  authority  over  his 
wife  upon  payment  of  her,  05 

Cas^s  of  dispute  between  the  parties  con- 
cerning the  amount  of,  55 

Or  between  one  of  the  parties,  and  the  heirs 
of  the  other,  56 

Or  between  the  heirs  of  both  parties,  56 

The  heirs  of  the  deceilsed  wife  may  take  the 
amount  of  the  specified,  out  of  the  deceased 
husband's  property,  56 

Case  of  a  dispute  concerning  articled  sent  by 
a  husband  to  his  ^ife,  56 

Of,  of  infidel  subjects,  and  of  aliertl,  where 
none  has  been  stipulated,  df  where  it  con- 
sists of  carrion,  57 

Of  dower  of  infidel  subjects,  where  it  consists 
of  wine  or  pork,  57 

Slave  might  be  sold  for  discharge  of  his  wife's, 
58 

Modabbir  or  Mokatib  to  discharge,  by  labour, 
58 

Objection  to  the,  in  a  case  of  invalid  mar- 
riage contracted  by  a  slave  at  the  desire 
of  his  owner,  59 

Case  of  an  indebted  Mazoon,  contracted  in 
marriage  by  his  owner,  59 

Objection,  59 

Reply,  69 

An  owner  slaying  his  female  slate  before 
consummation  has  no  claim  to  her,  60 

The,  of  a  free  woman  is  due,  although  she 
kill  herself  before  consummation.  61 

Case  of  a  man  marrying  a  female  slaTe  with- 
out her  owner'A  consent,  61 

Case  of  a  father  cohabiiing  with  the  ilave  of 
his  eon,  62 
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And  if  a  persoh  give,  and  become  blind,  a 
decree  cannot  issue  upon  it,  359 

Of  a  slave  is  inadmissible,  360 

Or  of  a  slanderer,  360 

Bat  an  infidel  slanderer  recovers  his  compe- 
tency as  a  witness  upon  embracing  the 
faith,  360 

Is  not  admitted  in  favour  of  relations  within 
the  degree  of  paternity,  360 

Nor  between  a  husband  and  wife,  a  master 
and  his  slave,  a  hirer  aud  a  hireling,  360 

The  testimony  of  a  master  cannot  be  admitted 
in  favour  of  his  slave,  361 

Nor  of  one  partner  in  favour  of  another 
relative  to  their  joint  concern,  361 

I  u  favour  of  an  uncle  or  brother  is  admitted 
361 

ISut  of  public  mourners  or  singers  is  not  ad- 
mitted, 361 

Or  of  common  drunkards,  or  of  falconers, 
&c.,  361 

Or  of  atrocious  criminals,  302 

Or  of  immodest  persons,  362 

Or  of  usurers  or  gamesters,  362 

Or  of  persons  guilty  of  indecorum,  362 

Or  of  free-thinkers,  if  they  avow  their  senti- 
ments, 362 

The,  of  the  sect  of  Hawa  and  other  heretics 
is  admissible,  but  not  that  of  the  tribe  of 
Khetabia,  362 

Objection,  363 

Reply,  363 

A  Moostamin  cannot  testify  concerning  a 
Zimmee,  but  a  Zimmee  may  concerning  a 
Moostamin,  363 

Moostamins  may  testify  concerning  each 
other,  being  of  the  same  country,  363 

The  testimony  is  admissible  of  one  whose 
virtues  predominate,  363 

And  of  such  as  remain  uncireunieised  from 
any  justifiable  cause,  363 

Or  of  a  eunuch,  363 

Of  a  bastard,  363 

Of  a  hermaphrodite,  363 

Of  a  viceroy,  363 

Two  brothers  attesting  their  father's  appoint- 
ment of  an  executor  must  be  credited,  if 
the  executor  verify  their  testimony ;  and 
the  same  of  the  attestation  of  two  legatees, 
two  debtors  or  creditors,  or  two  executors, 
to  the  same  effect,  363 

Objection,  364 

Reply,  864 

Attestation  to  a  person's  appointment  of  an 
agent  is  not  to  be  credited,  364 

A  defendant's  impeachment  of  the  integrity 

of    witnesses   is  not  credited    unless  he 

state  their  commission   of  some  specific 

crime,  364 

Or  adduce,  to  the  plaintiflf's  acknowledgment 

of  their  irregularity,  364 
He  is  not  allowed  to  adduce,  of  their  being 

hired  by  the  plaintiff,  864 
I'nlea  his  own  property  be  involved,  364 
A  witneiB's  immediate  acknowledgment  of 
miA-ttaiement  or  omission,  from  apprehen- 
Ki<m,  does  not  deitroy  his  credit,  364 


EviDXKOK — continued. 
Chapter  III. 

Of  Disagreement  of  Witneisei  in  theif  Tenti" 
moni/f  865 

Evidence  repugnant  to  the  claim  cannot  be 
admitted,  365 

The  witnesses  must  perfectly  agree  in  their 
testimony,  365 

The  witnesses  may  be  credited  to  the  smallest 
amount  in  which  they  agree  both  in  words 
and  meaning,  365 

The,  of  a  witness  who  attests  a  larger  sum 
than  the  claim  amounts  to  is  null,  366 

To  a  debt  is  not  annulled  by  a  subsequent 
declaration  of  part  of  the  debt  having  been 
discharged,  366 

The,  of  witnesses  who  agree  with  respect  to 
fact  and  time,  but  differ  with  respect  to 
place  must  be  rejected,  366 

To  the  theft  of  an  animal  is  not  annulled  by 
a  difference  between  the  witnesses  with 
respect  to  the  colour,  but  it  is  so  by  a 
difference  with  respect  to  the  sex,  366 

To  prove  a  contract  is  annulled  by  any  diffe- 
rence with  respect  to  the  terms  of  the  con- 
tnict,  367 

Except  in  regard  to  a  woman's  dower,  when 
she  is  entitled  to  the  smallest  sum  testi- 
fied, 368 

Chapter  IV. 

Of  Evidence  relating  to  Inheritance^  868 

Must  be  adduced  to  prove  the  death  of  the 
inheritee  and  the  right  of  the  heirs,  before 
inheritance  can  take  effect,  368 

An  heir  may  recover  an  article  in  possession 
of  another  by  proving  it  to  have  been  the 
property  of  his  inheritee,  or  a  loan  or  de- 
posit from  him,  369 

The  right  to  an  article  is  not  established  by, 
of  the  former  possession  of  it,  369 

Unless  the  defendant  acknowledge  such 
former  possession,  369 

Or  two  witnesses  attest  his  having  made  such 
acknowledgment,  369 
Chapter  V. 

Of  the  AUestation  of  Evidence^  369 

Attestation  of,  is  admitted  in  all  matters  not 

liable  to  be  affected  by  doubt,  369 
The  attestation  of   the  same  two  witnesses 

suffices  to  prove  the,  of  two,  370 
But  the,  of  each  must  be  attested  by  the  two 

respectively,  370 
The  attestation  must  be  at  the  desire  of  the 

primary  witness,  who  must  state  the  terms 

of  his  testimony  to  the  attesting  i^atness, 

370 
Form  of  an  attestation,  370 
A  person  cannot  attest  the  attestation  of 

another,  unless  that  other  desire  him  to  do 

so,  370 
Attestation  is  admitted  only  in  case  of  the 

death  (at  a  distant  place)  or  sickness  of 

the  primary  witness,  370 
The    attesting    witnesses    may    appear    as 

poigaton  on  behalf  of  the  primary  wit- 

nessei,  871 
Bnt  their  not  doing  to  does  not  affect  the, 

which  they  attest,  871 
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Fi  VES — cottttn  ued. 

Of  Nuisances  placed  in  the  Highoay^  660 

Buildings  or  timbers  placed  in  or  projecting 
over  the  highway  may  be  remov^  by  any 
person  whatever,  660 

They  cannot  be  erected  or  set  up  in  a  closed 
lane  without  the  consent  of  the  inhabi- 
tants, 600 

A  person  erecting  a  building,  &c.,  in  the 
highway  incurs  a  fine  for  any  person,  660 

Or  number  of  persons  it  may  occasion  the 
destruction  of,  660 

Of  death  occasioned  by  the  fall  of  a  house, 
660 

A  person  having  fixed  up  a  nuisance  upon  his 
house,  is  responsible  for  any  damage  it 
may  occasion  even  after  he  has  sold  the 
house,  661 

A  person  laying  fire  in  the  highway  is  respon- 
sible for  anything  that  may  be  burned  in 
consequence,  661 

^Vorkmen  constructing  a  nuisance  are  respon- 
sible for  any  accident  it  may  occasion  before 
their  work  be  finished,  661 

A  person  is  responsible  for  any  damage 
occasioned  by  his  throwing  water  in  the 
highway,  661 

Unless  the  person  who  sustained  such  damage 
wilfully  passed  over  such  water,  661 

The  person  who  directs  water  to  be  sprinkled 
in  the  road  is  responsible  for  accidents, 
662  . 

Of  a  i)er8on  digging  a  well,  or  laying  a  stone, 
in  the  highway,  662 

Or  throwing  dirt  or  digging  a  hole  in  the 
highway,  is  the  same  as  placing  a  stone 
there,  662 

The  remover  of  a  nuisance  to  another  spot 
incurs  responsibility  for  any  accident  it 
may  afterwards  occasion,  662 

There  is  no  responsibility  for  accidents  occa- 
sioned by  a  sewer  constructed  in  the  high- 
way by  public  authority,  662 

A  person  digging  a  well  in  his  own  land  is 
not  responsible  for  any  death  it  may 
occasion,  662 

A  i)er8on  falling  into  a  well,  and  there  dying 
of  hunger,  does  not  occasion  responsibility, 
662 

Vi'orkmeu  employed  to  dig  a  well  in  another's 
land  are  not  responsible  for  accidents 
unless  they  be  aware  of  the  trespass,  662 

The  builder  of  a  ])rivatc  bridge,  &c.,  is  not 
responsible  for  any  life  which  may  be  lost 
in  passing  over  it,  663 

A  porter  is  re8i)onsible  for  accidents  occasioned 
by  his  load,  663 

A  stranger  hanging  up  a  lamp,  or  strewing 
gravel,  &c.,  in  a  mosque,  is  responsible 
for  any  accidents  which  may  arise  there- 
from, 663 
.  But  he  is  not  responsible  for  accidents  occa- 
sioned by  his  own  person,  663 
Of  Buildings  which  are  in  danger  of  PaUing, 
663 

The  owner  of  a  ruinous  wall  ii  responsible 
for  any  accident  occasioned  by  it  after 
having  received  due  warning  and  requisi- 
tion to  pull  it  down,  664 


Fines —  con  tinned, 

A  person  building  a  crooked  wall  is  respon- 
sible for  the  damage  occasioned  by  its 
faUing,  664 

The  requisition  is  established  upon  the 
evidence  of  one  man  and  two  women,  664 

A  Zimmce  may  make  it,  as  weU  (is  a  Mussul- 
man, 664 

Or  the  inhabitants  of  a  neighbouring  house, 
664 

And  if  these  last  grant  a  term  of  delay  it 
is  vaUd,  604 

A  person  selling  a  ruinous  house,  after  re- 
quisition, is  not  responsible  for  any  ac- 
cidents it  may  occasion,  Gdo 

The  requisition  must  be  made  to  a  penon 
capable  of  complying  with  it,  665 

If  made  to  one  of  several  coparceners,  affect 
him  in  particular,  665 

After  a  wall  falls  it  is  the  duty  of  the  owner 
to  remove  the  ruins  ;  and  failing  of  this, 
he  is  responsible  for  subsequent  acddentfl, 
665 

The  owner  of  a  ruinous  wall  is  not  respon- 
sible for  accidents  occasioned  by  the  fall 
of  any  article  from  it,  unless  such  article 
belong  to  him,  665 

Chapter  III. 

Of  Offences  Committed  by  or  upon  Animals j  665 

The  rider  of  an  animal  ia  responsible  for  any 

damage  occasioned  by  it  which  it  was  in 

his  power  to  prevent,  605 
And  if  he  stop  the  animal  in  the  road,  he  is 

responsible  for  all  accidents,  666 
He  is  also  responsible  for  any  injury  sustained 

from  a  large  stone,   thrown    up  by  the 

animal's  hoof,  666 
But  not  from  any  accident  occasioned  by  its 

dung  or  urine,  666 
Unless  he  had  stopped  it  on  the  road  unneces- 
sarily whilst  discharging  these,  666 
Responsibility  attaching  to    the  driver    or 

leader  of  an  animal,  666 
Expiation  is  required  from  the  rider  of  an 

animal,  not  from  the  leader  or  driver,  666 
If  there  be  a  rider,  as  well  as  a  leader  or 

diiver,     responsibility    attaches    to    the 

former,  and  not  to  the  latter,  667 
Of  two  riders  driving  against  and  killing  each 

other,  667 
The  driver  of  an  animal  is  responsible  for 

any  accident  occasioned  by  its  saddle,  &c., 

falling  off,  668 
Responsibility  in  the  case  of   a  string  of 

camels,  663 
A  person  is  responsible  for  the  damage  occa- 
sioned by  hunting  his  dog  at  anything, 

668 
But  not  unless  he  drive  or  encourage  the  dog, 

668 
Nor  where  he  has  let  him  slip  at  game,  669 

A  man,  casting  off  his  animal  on  the  highway, 
is  responsible  for  any  depredation  it  may 
commit,  669 

For  the  eye  of  a  goat  an  adequate  eompen- 
sation  is  due ;  and  for  the  eye  of  a  labour- 
ing animal  a  fourth  of  its  Tahie  is  due, 
669 
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(svnuLTiov — 

Of  an  animal,  claim  founded  on,  410 

'HAZB.— See  U8URPATI09,  533 

I  FT  Awn  SnsiN — 

A  plea  of  pawnage  and  seisin  is  preferable 
to  a  plea  of. — See  Claims,  417 


Definition  of  the  terms  used  in,  482 
Chapter  I. 

Are  lawful,  482 

And  rendered  valid  by  tender,  acceptance, 

and  seisin,  482 
Objection,  482 
Beplj,  482 
A  gift  may  be  taken  possession  of   on  the 

spot  where  it  is  tendered  wit.hout  the  ex- 
press order  of  the  donor,   but  not  after- 
wards, 482 
A  gift  made  from  divisible  property  must  be 

divided  off,  but  not  a  gift  made  from  in- 

diyisible  property,  483 
Objection,  483 
Reply,  483 
A  gift  of  an  article  implicated  in  another 

article  is  utterly  invalid,  483 
The  gift  of  a  deposit  to  the  trustee  is  in- 

Talid  without  a  formal  delivery  and  seisin, 

484 
The  gift  by  a  father  to  an  infant  son  of  any- 
thing either  actually  or  virtually  in  his 

possession,  is  valid  in  virtue  of  his  (the 

father's)  seisin,  484 
And  BO  also  a,  to  an  infant  by  a  stranger,  484 
To  an  orphan  is  rendered  valid  by  the  seisin 

of  his  guardian,  484 
And  to  a  fatherless  infant  by  seisin  of  his 

mother,  484 
To  a  rational  infant  is  rendered  valid  by  the 

seisin  of  the  infant  himself,  484 
A  house  may  be  conveyed  in,  by  two  persons 

to  one,  485 
But  not  by  one  person  to  two,  485 
Distinction  between  joint,  or  alms  to  the  rich 

and  to  the  poor,  485 
Case  of  the,  of  a  house  in  separate  lots,  485 
Chapter  II. 
Of  JUiractation  of  Gifts,  485 

The  donor  may  retract  his,  to  a  stranger, 

485 
But  there  are  various  circumstances  which 

bar  the  retractation,  485 
A,  of  land  cannot  be  retracted  after  the  donee 

has  built  or  planted  on  it,  486 
After  the  sale  of  a  part  of  the  land  by  the 

donee,   the  donor    may  resume    the    re- 
mainder, 486 
A,  to  a  kinsman,  cannot  be  resumed,  486 
Nor  a,  to  a  husband  or  wife  during  marriage, 

486 
The  receipt  of  a  return  prohibits  retractation, 

486 
Although  the  return  be  given  by  a  stranger, 

486 
If  part  of  the,  prove  the  property  of  another, 

a  proportionable  part  of  the  return  may  be 

resumed,  486 
When  the  return  is  opposed  only  to  a  part, 

the  remainder  of  the,  may  be  resumed, 

487 


Qma-^continued. 

Betractation  requires  mutual  consent,  or  a 
decree,  487 

The  donor's  re-poesession  of  the,  is  not  re- 
quisite to  the  validity  of  retractation,  487 

The  donee,  incurring  any  responsibility  in 
consequence  of  a,  receives  no  compensation 
from  the  donor,  487 

A  mutual,  requires  mutual  seisin,  488 

The,  of  a  pregnant  slave  includes  the,  of  her 
foetus,  488 

Unless  that  have  been  previously  emancipated, 
488 

If  the  foetus  have  been  previously  created  a 
Modabbir,  the,  is  null,  488 

The,  of  a  thing  renders  all  provisional  con- 
ditions respecting  it  nugatory,  483 

The,  of  a  debt  by  a  conditional  exemption 
from  it,  is  null,  488 

Case  of  life-grants,  489 
Of  Sadka^  or  Almadeed,  489 

Alms-deed  requires  seisin  of  the  subject, 
489 

And  cannot  be  retracted,  489 

Distinction  between  votive  vows  of  Mai  and 
Milk  in  ahns,  489 
Goats — 

Laws  of  Zakat  respecting.— See  Sacrifice, 
Zakat. 

Gold.— See  Sale,  312 

Zakat  imposed  ui>on. — See  Zakat,  10 

And  silver  vessels,  9 

Ornaments,  597 
Goods.— See  Sale,  243 

Grain. — See  Cultivatiox. — Sale,  243 
Compacts  of,  581 
A  representative  of  property,  430 
May  be  sold  in  the  eur,  or  pulse  in  the  husk, 
247 

Grandfather — 

Evidence  of,  360 

Represents  the  father  in  defect  of  an  exe- 
cutor, 703 

Grandmother — 

Paternal,  inherits  to  her  grandson  in  defect 
of  the  mother,  138 

Grants— 

Life  or  posthumous.  489 

Grapes,  623 

Grass.— See  Sale,  269 

Ground — 

Sale  of. — See  Land. 

GuARDLAN.— See  Pawns,  638 

Who  are,  of  infants,  86,  38 

In  marriage,  must  contract  his  infant  ward 
to  her  liking,  699 

The  disposition  of  a  lunatic  woman  in  mar- 
riage rests  with  her  son,  39 

May  be  surety  to  the  woman  for  her  dower,  54 

Contracts  or  acknowledgments  by,  on  behalf 

of  infimts  or  lunatics See  Ikhibitioh, 

525 

GuARDiAirsHip.— See  Divorce,  138.~Dowib. 

In  marriage,  20 

In  yirtne  of  executorsliip,  700 
QuARAETiM.— See  Bail. 

47 
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IRS — ccntinued. 

At  the  expiration  of  the  lease  the  hwd  most 
be  restored  in  its  original  state,  494 

An  absolute  contract  leaves  the  hirer  at 
liberty  to  giro  the  nse  to  any  person,  494 

Bat  in  a  restricted  contract,  any  deriation 
with  respect  to  the  nse  renders  the  hirer 
responsible  for  the  article,  495 

Unless  that  be  of  a  nature  not  liable  to  injury 
from  such  deviation,  495 

Or  unless  the  deviation  be  not  of  a  nature  to 
injure  the  article,  495 

An  excess  in  the  nse  induces  a  proportionable 
responsibility  in  case  of  accident,  495 

A  rider,  taking  up  an  additional  rider,  incurs 
responsibility  for  hall  the  value  of  the 
animal,  495 

A  hired  animal  perishing  from  ill-usage  sub- 
jeeta  the  hirer  to  responsibility,  496 

In  the  hire  or  loan  of  animals,  responsibility 
is  induced  by  any  deviation  from  the  pre- 
■cribed  journey,  496 

The  change  of  a  faddle  for  another  of  the  same 
sort  does  not  induce  responsibility,  496 

tTsless  the  weight  be  different,  when  respon- 
sibility attaches  in  proportion  to  the  excess, 
406 

II  the  nature  ol  the  saddle  be  different, 
responsibility  attaches  in  toto,  496 

A  porter  is  not  made  responsible  for  any 
immaterial  deviation  from  the  prescribed 
xtMd,  497 

Any  injurious  deviation  from  the  prescribed 
otlture  of  hired  land  induces  a  proportion- 
able responsibility,  497 

A  tailor  is  responsible  for  deviating  from  his 
orders,  497 
duipter  lY. 

Aa  invalid  condition  invalidates,  497 

Bat  a  proportionate,  is  in  such  a  case  due,  to 
the  extent  of  the  specified,  497 

A  contract  indefinitely  expressed  closes  at  the 
expiration  of  the  first  term,  498 

Bnles  with  respect  to  annual  leases,  498 

"Wages  are  due  to  keepers  of  baths  and  cup- 
pers, 498 

Bat  there  is  no,  for  the  covering  of  mares, 
499 

Hot  lor  the  perlormance  of  any  religious 
duty,  499 

If  or  lor  singing  or  lamentation,  499 

Ol  indefinite  articles,  499 

Ol  ft  nurse,  500 

A  eontraet  of,  stipulating  that  the  recom- 
pense shall  be  paid  from  the  article  manu* 
lactured  or  wrought  upon  is  invalid,  501 

Fftrtners  do  not  owe,  to  each  other  with 
respect  to  their  stock,  501 

Any  uncertainty  in  terms  invalidates  the 
eontract,  501 

A  lease  ol  lands  is  not  invalidated  by  stipu- 
lating a  right  to  perform  any  act  which 
does  not  leave  lasting  effects,  502 

A  eontract  stipulating  the  recompense  to 
eonsist  ol  a  similar  nsnlmet  is  nugatory, 
602 

Ohjoetion,  502 

B«pl7,  502 

Case  of  two  partnerSy  502 


HntE — can  iinued. 

Lease  of  land  is  invalid,  unless  it  specify  the 
purpose  to  which  the  hind  is  to  be  applied, 
503 

Besponsibility  does  not  attach  from  the  custo- 
mary use  of  an  article,  under  an  indefinite 
eontract,  503 

Chapter  V. 

Of  Rtspontihility  of  a  Utrelifigt  508 

Difference  between  common  and  particular 
hirelings,  503 

The  article  committed  to  a  common  hireling 
is  a  deposit,  503 

But  he  is  responsible  if  it  be  destroyed  in 
course  of  his  work,  504 

A  surgeon  or  farrier,  acting  agreeably  to  cus- 
tomary practice,  is  not  responsible  in  case 
of  accidents,  504 

A  particular  hireling,  505 

Is  not  responsible  for  anything  he  loses  or 
destroys,  505 

Chapter  VI. 

Of  Hire  on  one  of  two  Condituynt,  505 

The,  is  valid  of  a  tradesmen,  under  an  alter- 
native with  respect  to  work,  505 

Or  of  an  article  under  an  alternative  of 
another  article,  505 

Or  with  respect  to  use,  505 

Case  of  a  tradesman  hired  under  an  alterna- 
tive with  respect  to  time,  506 

Case  of,  of  a  shop,  under  an  alternative  with 
respect  to  the  business  to  be  carried  on  in 
it,  506 

And  of  an  animal,  under  a  condition  with 
respect  to  the  journey  it  is  to  perform,  506 

Or  the  load  it  is  to  carry,  506 

Chapter  VII. 

Of  the  Hire  of  Slaves,  507 
A  hired  servant  cannot  be  taken  upon  a 

journey,  unless  it  be  so  stipulated  in  the 

contract,  507 
Wages  paid  to  an  inhibited  slave,  hired  with- 

out  the  consent  of  his  owner,  cannot  be 

resumed,  507 
The  usurper  of  a  slave  is  not  responsible  for 

Wi  t  the  slave  earns  during  the  term  of 

usurpation,  507 
Case  of  a  slave  hired  for  different  terms,  503 
Case  of  a  hired  slave  absconding  before  the 

expiration  of  the  term,  503 

Chapter  VIII. 

Of  Ditpuie*  between  the  Hirer  and  the  Hire- 
ling:— 
In  cases  of  dispute  with  a  tradesman  con- 
cerning the  orders  he  has  received,  the 
assertion  of  the  employer  must  bo  credited, 
508 
And  so  also,  if  the  dispute  be  with  respect 
to  wages,  509 

Chapter  IX. 

Of  the  Dissolution  of  Coniraett  of  Hire  ;— 
A  contract  for  the  hire  of  a  house  is  dissolved 

by  a  ddfect  in  it,  509 
Or  by  its  falling  to  decay  ;  and  the  hire  of 
land  by  its  wells  being  dried  up,— or  of 
a  mill,  by  the  mill-stream  stopping,  509 
Bnt  il  the  millhouse  be  used,  a  propor- 
tionate rent  U  due,  510 

47  • 
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UNTiNo — continued. 

Case  of  game  woonded  by  one  person,  and 

then  slain  by  another,  C2S 
Case  of  game  first  wounded,  and  then  killed 

by  the  same  person,  629 
All  animals  may  be  hunted,  629 

L'SBAKD. — See  DiVORCK. — MARRLiOE. 

Where  bound  to  maintain  his  wife,  140 

Has  no  anthority  over  his  wife  further  than 
respects  the  rights  of  marriage,  23 

Duties  towards  his  wife  with  respect  to  co- 
habitation, 66 

Cannot  carry  divorced  wife  ui)on  a  journey. 
— See  DiTOROE. 

Evidence  of,  concerning  his  wife,  860 

Acknowledgment  of,  439 

Must  cohabit  equally  with  all  his  wives. — 
See  Marriaqk,  66 
iTdBAjm  aitpWifr. — See  Divorce.— Do wbr. — 

KutlllAOK. 

Evidence  of,  360 

Case  of  dispute  between,  concerning  furni- 
ture, to  whom  adjudged. — ^See  Claims,  413 

I. 

IBAK — 

Or  the  absconding  of  slaves,  213 
>iOT. — See  LvirATic. — Mahiac. 

Imprecation  not  incumbent  where  a  husband 
or  wife  an,  125 
>ion8x,  or  Lunacy — 

Degree  of,  requisite  to  render  it  absolute,  397 

»50RAXCI  OF  TBR  LaW— 

No  man  can  plead,  in  Mussulman  territory, 
71 
iBAif,  80,  603 
I8AV,  198 
IITDLAR,  605 

utTiAR.»See  Divorce,  87 

KIITIARKE  ZABBAn,  587 

KRAH— See  CoxpuLSioK,  519 

£KAR — 

Or  acknowledgments.— See   Ackkowledg- 

XEHTS,  427 

rABA.— See  Hire,  489 

HAM  MOHAXXED,  XXvii 

MXXBiATB  Descent. — See  Assaba. — Asoobat. 
imoDBST  Persons — 

Testimony  of,  362 
sixovABLE  Property  (in  inheritance) — 

Definition  of,  567 
XPOTBNCE. — See  Ditorce,  126 
UPBSCATiON. — See  Divorce,  123 

In  case  of  a  husband  accusing  his  wife  of 
adultery,  123 

Laws  of,  123 

Appeal  of,  402 
upbisonment  for  Debt. — See  Kazee,  Duties  of, 
888 

5PBC0RUX — 

Evidence  of  persons  guilty  of,  3G2 
K  FAMOUS  Witness.— See  Witness. 
NFANTs. — See  Zakat,  19.~B1arriaoe. 

Zakat  not  due  from,  I 

Imprecation  not  incumbent  where  husband 
or  wife  are,  125 

Care  of. — See  Divorce,  188— IIiZANTr. 

Dower  o^  141 


Infants  -^contin  ued. 

Maintenance,  141 

Mother  not  required  to  suckle,  146 

Care  of,  in  all  cases  committed  to  the  mother 
or  next  natural  relative,  133 

Bail  entered  into  by,  219 

Female  may  oblige  her  guardian  to  contract 
her  in  marriage  to  her  liking,  699 

Not  subject  to  Zakat,  1 

May  be  contracted  in  marriage  by  their  guar- 
dians, 37 

Deeds  of  gift  in  favour  of,  484 

May  be  appointed  agent,  378 

Acknowledgment  by,  428 

Inhibition  upon,  524 

Eight  of  shaffa  in  re8i>ect  to,  564 

Partition  of  the  property  of,  568 

Acknowledgment  of  parentage  with  respect 
to,  489 

Contracts  by,  525 

A  Mokatib,  a  slave,  a  Zimmee,  cannot  act  for 
an,  daughter  being  a  Musslima,  392 

So  of  an  apostate,  or  infidel  alien,  392 

Bequest  by,  is  void,  673 

ISFIDEL  — 

Marriage  of  an,  couple  not  dissolved  by  their 

jointly  embracing  the  faith,  63 
Unless  it  be  a  marriage  within  the  prohibited 

degrees,  63 
But  if  one  of  them  only  be  converted  a 

separation  takes  place,  63 
Apostates  are  incapacitated  from  marrying, 

64 
If  either  the  father  or  mother  be  Mussulman, 

their  children  are  Mussulmans,  64 
Or  where  one  is  of  a  superior  order  of,  and 

the  other  of  an  inferior,  their  children  are 

of  a  superior  order,  64 
Upon  the   conversion  of  one  of  the  parties, 

the  magistrate  is  to  require  the  other  to 

embrace   the  faith,    and    must   separate 

them  in  case  of  recunancy,  64 
Objection,  64 
Reply,  64 
And  if  the  conversion  of  either  happen  in  a 

foreign    country,   separation   takes  place 

upon  the  lapse  of  the    woman's  term  of 

probation,  65 
If  the  wife  be  an  alien,  she  is  not  to  observe 

her  Edit,  from  separation  in  consequence  of 

her  husband's  conversion,  65 
The  conversion  of  the  huslMmd  of  a  Eitabeea 

does  not  occasion  separation,  65 
Case  of  a  convert  removing  from  a  foreign 

land  into  a  Mussulman  territory,  65 
A  woman   returning  from  a  foreign   to  a 

Mussulman  territory  is  at  liberty  to  marry, 

66 
But  if  pregnant  she  must  wait  until  her 

delivery,  66 
Contract  of  Kitabat  by  an, 
May  enjoy  a  bequest  horn  a  Mussulman, 
Cannot  be  an  executor. — See  Wills. 
Infidelity.— See  Sale,  259 

Declaration  of,  upon  compulsion,  521 
Infirvribs.— See  Sale,  259 
Iniibritancb. — See  CoxposRioir,  452 

Bale  of,  in  the  marriage  of  infants,  88 
Incidental  roles  respecting,  138, 145, 148 


INDEX, 


74? 


J. 

AUSEZ,  413 

wiXA  Kabskb,  xcriii 
AHJL  Saohbbr,  xxriii 
▲m  MouLSiOK — 

Entitled  to  shaffis  549 

SAT — 

Defined,  68 
DiEMs,  432 


Form  of  administering  an  oath  to,  405 
▲jr  AT  AT.— See  OrFSKCis  AOAiHfT  nil  Persok, 

659 
KWELS. — See  Pabtition,  569 

Sale  of, 
IBB,  203 

onrT  AoBXTS. — See  Aoinct,  891 
OUT  Inhkbttakce — 

Claim  of,  849 

Tnutees,  475 
onxn. — See  Kazxi. 
UDiciAL  Decisioks,  844 

DPICIAL  LbTTBBS  FBOM  0^  KiOI   TO  AkOTHBR, 

Cases  relative  to,  844 

CDIOIAL  RbOULATJOVS    BLIB^B^  WITH   RXLiaiOK, 

12 


K. 


JLBA,  mrii,  zszTiii ;  818 
jABALA,  xxxrii,  jou^viii ;  819 

A  term  for  bail  bondf,  818 
ABLA,  xzxvii 

AVABA — 

Or  expiation,  150,  153 
AFALiT.— See  Bail,  317 
afalit-bx'l-Dirk,  321 
AFAT,  or  Equauti — 

Definition  of,  89 
AnxL-Bx'L-DiBK.  -See  Sax.!,  827 

AFBBZ,  243 
AFBZZ  TbHAN — 

Definition  of,  501 

ARZ  ABD  ARBBAT — 

Two  kinds  of  loan,  different  between,  289, 
480 

AZBB — 

Duties  of,  384 

Most  posseM  tbe  qnalifieatioDB  of  a  witness, 

834 
Does  not  forfeit  office  by  miseondnet,  334 
A  Mooftee  must  be  a  person  of  good  cha- 
racter, 334 
An  ignorant  person  may  be  appointed,  884 
It  is  the  doty  of  the  sovereign  to  appoint  a 

fit  person  to  that  office,  385 
One  may  be  appointed  who  has  a  confidence 

in  his  own  abilities,  335 
But  not  one  who  is  dnbioas  of  himself,  885 
The  appointment  must  not  be  solicited  or 

coveted,  335 
On  appointment,  must  take  possession  of  all 

the  records  appertaining  to  his  office,  836 
Through  his  Ameens  he  must  invMtifat«  the 

nature  of  them,  886 


Kazeb — continued. 

And  must    inquire  and  decide  concerning 

prisoners  confined  upon  any  legal  claim, 

836 
And  also  concerning  deposits  of  contested 

property,  336 
He  must  execute  his  duty  in  a  mosque,  or 

other  public  place,  337 
Or  in  his  own  house,  337 
And  must  be  accompanied  by  his  usual  asso- 
ciates, 337 
He  must  not  accept  of  any  presents,  except 

from  relations  or  intimate  friends,  837 
Nor  of  any  feast  or  entertainment,  837 
He  must  attend  funerals,  and  visit  the  dck, 

337 
Precautions  requisite  in  his  general  conduct 

and  behaviour,  337 
And  in  his  conduct  towards  witnesses    in 

court  or  whilst  giving  evidence,  888, 
He  must  not  give  judgment  at  a  time  when 

his  understanding  is  not  perfectly  dear  and 

unbiassed,  338 
Qf  Imprisonmentf  338 

Rules  in  imprisonment  for  debt,  838 

In' an  award  of  debt,  the  defendant  must  be 
imprisoned  immediately  on  neglecting  to 
comply  with  the  decree,  provided  it  be  in- 
curred for  an  equivalent,  or  by  a  contract  of 
marriage,  838 

And  also  in  every  other  instance,  if  the 
creditor  prove  his  capacity  to  discharge  it, 
838 

Case  of  a  wife  suing  for  her  malntainence, 
339 

Objection,  339 

Reply,  339 

Case  of  acknowledgement  of  debt,  889 

A  husband  may  be  imrtrisoned  for  the  main- 
tenance of  his  wife,  but  a  father  cannot  be 
imprisoned  at  the  suit  of  his  son,  889 
Chapter  II. 
Of  Letters  from  one  Kazee  to  Another,  840 

Letters  authenticated  by  evidence  are  admis> 
sible  in  cases  of  property,  340 

Difference  between  a  record  and  a  Eaiee*s 
letter,  340 

A  letter  is  transmissible  only  on  certain  con- 
ditions, 340 

The  testimony  requisite  to  authenticate  it, 
340 

The  contents  must  be  previously  explained 
to  the  authenticating  witnesses,  840 

It  must  not  be  received  but  in  presence  of 
the  defendant,  841 

Forms  to  be  observed  in  the  reception  of 
it,  341 

It  is  Tendered  void  by  the  death  or  dismis- 
sal of  the  writer  in  the  interim,  841 

Or  (unless  generally  addressed)  by  the  death 
or  dismissal  of  him  to  whom  it  ia  trans- 
nutted,  841 

It  ifl  not  admissible  in  cases  of  punishment 

or  retaliation,  841 
A  woman  may  execute  the  office  of  Kayee  in 

all  CBBei  of  property,  841 
A  Kaseo  u  BOi  at  liberty  to  appoint  •  deputy, 

^thout  the  authority  of  tKe  Imam,  841 
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Khatv — 

Definition  of,  689 

Beqnesta  to,  689 
Khazu.— See  Eazbi. 
Kbxtabea — 

Tribe  of,  362 
Khiar-al-Shibt. — See  Optioval  Cokdxtiohs,  248 
Kbiab-al-Tatsem.— See  Optioh  or  Ditebmiha- 

nov. 
Khiab-al-Bootat. — See  Option  or  Ivspkotion. 
Khtab-al-Eabool.— See  Option  or  Aoobptancb. 
Khiab.al-Majli8. — See  Option  op  thk  Mxbtino. 
Khilas,  829 
Xhibajii  Lands. — See  Tbibutx. 

Law  respecting,  204 
Ehoola  — 

Laws  of,  112 

The  rij^t  to  water  cannot  be  giren  as  a 
consideration  for,  618 
Khooltbxn,  a  Spbgixs  or  Dbink,  631 
Khoonsa  Mooshkil,  704 
Kim.— See  Zakat. 
Kiunro. — See  YowB,  172 

KiNB— 

The  laws  of  Zakat  respecting,  5 
KnsxAN — 

Oift  to,  486 

Will  in  faTonr  o^  689 

KiBAN — 

In  pilgrimage,  529 
Kissv,  or  Pabtition. — See  Mabbiage. 
Kissxat. — See  Pabtition. 
Kitabat. — See  Bail,  331.~Mokatibs. — Ransom. 

Contracts  of, 
KiTi bees.— See  Mabbiage,  30 
Krab  Hookmee,  340 
KooB,  305 
KosLA. — See  Diyobce,  112 

KOBAN— 

The  foundation  of  the  law,  xv 
Who  the  author,  zr 
Teachers  of,  499 

KULXA — 

The  Mussulmans  creed,  1 5 

L. 

Laan— 

Imprecation    in    divorce,    Rules    of. — See 

Diyobce,  103,  123 
Where  husband  denies  the  parentage  of  a 

child.— See  Ditobor,  136 
Oath  cannot  be  exacted  from  defendant  in 

claims  of,  402 

liABOVB — 

Copartnership  in  profits  of,  454 
Lakests,  or  Foundlings,  206 

liAJCENTATION — 

There  is  no  hire  due  for,  499 
X^^]n)8.— See  Waste  Lands  Cultivation,  610 
I^Dduct  of,  in  what  cases  subject  to  tithes,  16 
Continue  Uable  to  the  original  impost  in  all 

transactions  of  property,  18 
Appendages  to,  in  a  sale,  294 
G^Mes  of  claim  to,  400 
Loan  of,  481 
Gift  of,  486 
Usurpation  of,  535 
Lewf  or  hire  of»  490 


Lands — conHn  ued. 
Claims  to,  420 
Sale  of,  includes  trees,  245 
But  not  com  growing,  245 
Seed  sown  in,  not  included  in  sale  of,  246 
May  be  borrowed  for  the  purpose  of  boilding, 

480 
When  may  be  resumed,  481 
Cultivation  of  Watte  Landt,  609 
Definition  of  Mawat,  609 
And  description  of  the  land  so  termed,  610 
The  cultiyation  of  waste,  invests  the  culti« 

vator  with  a  property  in  them,  610 
Tithe  only  is  due  from,  so  cultivated,  unless 

it  be  moistened  with  tribute  water,  610 
In    the    cultivation    of    the    circumjacent 

grounds,  a  road  must  be  left  to  it,  610 
A  Zimmee  acquires  a  property  in  the,  he 

cultivates,  as  well  as  a  Mussulman,  610 
If   the,  be  not  cultivated  for  three  years 

after  it  is  marked  off,  it  may  be  transferred 

by  the  Imam,  610 
Manner  of  marking  off  waste,  611 
Cultivation   is  established   by  digging   and 

watering  the  ground,  611 
Enclosing  it,  or  sowing  it  with  seed,  611 
It  must  not  be  practised  on  the  borders  of, 

already  cultivated,  611 
A  space  is  appropriated  to  wells  dug  in  waste, 

611 
Within  the  limits  of  which  no  other  person 

is  entitled  to  dig,  612 
Or  if  any  do  so  he  is  responsible  for  such 

accidents  as  it  may  occasion,  612 
A  space  is  also  appropriated  to  a  watercourse, 

612 
Or  to  a  tree  planted  in  waste,  612 
The  deserted  beds  of   rivers  must  not  be 

cultivated,  612 
A  space  is  not  allowed  to  an  aqueduct  running 

through  another's,  without  proof  of  prior 

right,  612 
Differences  of  opinion  concerning  aqueducts, 

613 
Of  Waten,  613 
All  people  have  a  right  to  drink  from  a  well, 

canal,  or  reservoir  ;  and  also  cattle,  613 
Unless  there  be  other  water  at  a  little  distance. 

614 
Water  may  also  be  carried  away  for  the  pur- 
pose of  ablution,  614 
Or  for  watering  trees  or  parterres,  614 
Of  Digging  and  Clearing  Riven,  615 
Rivers  are  of  three  descriptions,  615 
Great   public   rivers   must   be  cleared  and 

repaired  at  the  exi>en8e   of    the   public 

treasury,  615 
Or  by  a  general  contribution  of  labour,  615 
And  appropriated  rivers  at  the  expense  of 

the  proprietors,  615 
Objection,  615 
Reply,  615 
Rules  with  respect  to  drains,  watercourses, 

kc.,  616 
Of  Claimt  of  Shirb ;  and  of  Ihtputei  and 

paHicular  PrivHegu  with  retptct  to  it, 

616 
A  right  to  water  may  exist  independent  oi 

the  ground,  616 
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The  borrower  im  not  responsible  for  the  loss 

of  it,  nulesB  he  transgress  respecting  it, 

478 
He  cannot  let  it  out  to  hire,  479 
Or  if  he  let  it  he  becomes  responsible,  479 
He  may  lend  it  to  another  person  nuless  this 

subject  it  to  be  differently  affected,  479 
Objection,  479 
Reply,  479 
Of  money,  &c.,  as  opposed  to,  of  specific 

property,  480 
Land  may  be  borrowed  for  the  purpose  of 

building  or  plantations,  but  the  lender  is 

at  liberty  to  resume  it,  480 
Land  borrowed  for  the  purpose  of  tillage 

cannot  be  resumed  until  the  crop  be  reaped 

from  it,  481 
The  borrower  must  repay  the  charges  attend- 
ing the  restoration  of  a  loan,  481 
In  restoring  an  animal  borrowed,  it  sufficc:i 

that  it  be  returned  to  the  owner's  stable, 

481 
And  in  restoring  a  slaye,  that  he  be  returned 

to  his  master's  house,  481 
It  suffices  to  return  the  loan  by  a  slave  or  a 

serrant  either  of  the  borrower  or  lender, 

481 
If  it  be  returned  by  a  stranger,  the  borrower 

is  responsible,  482 
Terms  in  which  a  contract  of,  with  respect 

to  land,  must  be  expressed,  482 
ooKTA,  OR  Trovk  Pbopertt,  16.— Scc  Troves, 

208 

OSS — 

Under  a  Mozaribat  contract^  465 
Of  a  loan,  478 
OTS — 

Drawing  of,  in  partition,  571 

XJVATIO — 

Contracts  by,  525 
Not  subject  to  Zakat,  1 
uvACT. — See  Salk,  259 


M. 


[absoot,  xxriii 

[apkood. — See  Missnro  Pirsovs. 

[aoistrate. — See  Kazib. 

May  contract  infants  in  marriage  in  absence 
of  natural  guardian,  89 

Cannot  issue  a  decree  affecting  abtsntee,  144 

Conduct  0^  towards  women,  598 
[aopibs — 

Flesh  of  unlawful,  591 

[aihtxhavcb. — See  Ditorcb,  140 

Father  must  provide,  for  his  infant  children, 

146 
Difference  of  religion  makes  no  difference  as 

to  the  obligations  of  furnishing  to  a  wife,  a 

child,  140 
Of    children  incumbent   upon  father  only, 

where  ibej  have  no  independent  property, 

147 
A  man  most  providf  for  his  indigent  parents, 

147 


MAnxTEHAJSCE-^eontin  ued. 

Difference  of  religion  forbids  the  obligation 

of  any  relation  except  a  wife,  parent,  or 

children,  147 
Unless  they  are  aliens,  1 47 
Christian  and  Mussulman  brothers  are  not 

obliged  to  maintain  each  other,  147 
Of  a  parent  is  exclusively  incumbent  on  the 

child,  147 
To  other  relations  besides  the  wife,  parents, 

or  children,  147 
A  father  and  mother  must  provide,  to  adult 

daughters  (and  also  to  their  adult  sons) 

who  are  disabled  in  proportion  to  their 

respective  claims  of  inheritance,  148 
Sisters  must  furnish,  to  an  indigent  brother 

in  the  same  proportion,  148 
A  i>oor  man  is  not  required  to  support  his 

relations,  except  his  wife  or  infant  chil- 
dren, 148 
Definition  of  the  term  rich,  148 
To  parents  of  an  absentee,  may  be  decreed  out 

of  his  effects,  149 
They  may  take  their,  out  of  his  effiscts  ;  but 

a  trustee  cannot  provide  it  in  that  manner 

without  a  decree,  149 
Of  slaves  incumbent  on  their  owner,  149 
Arrears  not  due  on  a  decreed,  149 
Unless  where  it  is  decreed  to  be  provided 

upon  the  absentee's  credit,  149 
Case  of  a  wife  suing  for,  389 
Husband  may  be  imprisoned  for,  939 
Mahatat,  or  Partitioh  of  Usufruct. — See  Par- 

TITIOH,  576 

Mahjoor,  378 
Majboob. — See  Eukuch. 
Majus,  38 
Majooskbs — 

Marriage  with,  SO 
Majutz. — See  Puberty. 
Maeaxat,  xxix 
Makar,  411 
Makrooh,  594 
Mal — 

Almsgift  of,  includes  all  propsrty  subject  to 
Zakat,  349 
Mal  Zaxihee,  318 
Malik  Bin  Ajis,  xxiii 
Mamelat,  584 
Man,  121 

Manager. — See  Mozaribat,  457 

Of  Mozaribat  stock  rules  respeclla|»   i9i 

Dismissal  of,  464 

Acts  which  may  be  performed  by*  465 

MANAZa  MOLA  ZlKA,    570 

Manazil  Mootbatena,  570 
Makzil.— See  Salb,  294 
Maniacs.-— See  Idiot,  Lunatic. 

Zakat  not  due  from,  1 
Manumission. — See  Slaves,  150 
Maniool, 

Mares — 

No  hire  for  oovering  of,  499 

Milk  possessed  of  an  int^estjpf  q\i»Utj,  1 96 
BCaribz,  824 


Rules  concerning,  606 
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\[ARRiAaK — continued. 
Chapter  III. 
Of  the  Mihr,  or  Bower,  44. — See  Dowkr. 

Without  a  dower  is  valid,  44 

Ten  DirmB  the  lowest  legal  dower,  44 

Case  of  a  dower  of  ten  Dirms,  44 

Wife  entitled  to  her  whole  dower  npon  the 
consnmmation  of  the,  or  the  death  of  her 
husband,  44 

And  to  one-half  upon  diyorce  before  consnm- 
mation, 44 

Objection,  44 

Reply,  44 

Where  no  dower  is  stipulated  in  the  contract, 
the  wife  receives  her  proper  dower,  44 

Or  a  present,  in  case  of  divorce  before  con- 
summation, 45 

Case  of  a  dower  specified  after,  45 

Case  of  an  addition  made  to  the  dower  after, 
45 

A  wife  may  remit  the  whole  dower,  45 

Case  of  Khalwat-Saheeh,  or  retirement,  45 

Circumstances  in  which  retirement  does  not 

'    imply  consummation,  46 

Exception,  46 

Case  of  retirement  of  an  eunuch. 

Cases  in  which  the  present  to  the  wife  is 
laudable  or  incumbent,  46 

Case  of  a  reciprocal  bargain  between  two  con- 
tractors, 47 

Case  of  marriage  on  a  condition  of  service 
from  the  husband,  4? 

Cases  of  a  wife  remitting  or  returning  the 
dower  to  her  husband,  either  wholly  or  in 
part,  48 

The  same  when  the  dower  consists  of  effects, 
49 

Cases  of  stipulation  on  behalf  of  the  wife, 
49 

Cases  of  a  dower  consisting  of  property  un- 
identified, 50 

Or  undescribed,  50 

Objection,  51 

Reply,  51 

Case  of  a  dower  consisting  of  unlawful  ar- 
ticles, 51 

Cases  of  false  assignment,  51 

A  woman  is  not  entitled  to  any  dower  under 
an  invalid,  dissolved  before  consummation, 
52 

But  in  case  of  consummation,  she  is  entitled 
to  her  proper  dower,  not  exceeding  what 
is  specified  in  the  contract,  53 

And  she  must  observe  an  Edit  after  separa- 
tion, 53 

A  child  bom  in  an  illegal,  is  of  established 
descent,  53 

Rate  of  the  Mihr-Misl,  or  proper  dower, 

A  woman's  guardian  may  become  surety  for 
her  dower,  54 

Objection,  54 

A  woman  may  resist  consummation  until  she 
be  paid  the  prompt  proportion  of  her 
dower,  54 
Unless  the  whole  dower  is  deferrable,  54 
She  may  ako  resist  the  repetition  of  the  con- 
nexion after  consummation  in  the  like 
eiremnstancei,  54 


Marrtage  ^continued. 

But  she  is,  notwithstanding,  entitle  1  to  her 
subsistence,  54 

The  husband  attains  full  power  over  his 
wife  upon  payment  of  dower,  55 

Cases  of  dispute  between  the  parties  con- 
cerning the  amount  of  dower,  55 

Or  between  one  of  the  parties  and  the  heirs 
of  the  other,  56 

Or  between  the  heirs  of  both  parties,  56 

The  heirs  of  a  deceased  may  take  the  amount 
of  the  specified  out  of  the  deceased  hus- 
band's property,  56 

Case  of  a  dispute  concerning  articles  sent  by 
a  husband  to  his  wife,  56 

Of  the  dower  of  infidel  subjects  and  of 
aliens,  where  none  has  been  stipulated,  or 
where  it  consists  of  carrion,  57 

Of  the  dower  of    infidel  subjects  where  it 
consists  of  wine  or  pork,  57 
Chapter  IV. 
Of  Slaves  :— 

Slaves  cannot  marry  without  the  consent  of 
their  proprietors,  58 

Nor  Mokatibs,  58 

Although  such  may  contract  their  own  female 
slaves  in,  58 

Nor  Mokatibs,  although  they  have  the  same 
privilege,  58 

A  slave  may  be  sold  for  discharge  of  his 
wife's  dower,  58 

A  Modabbir,  or  Mokatib,  are  to  dischai^e  it 
by  labour,  58 

How  far  a  master's  desiring  bis  slave  to 
divorce  his  wife,  is  an  argument  to  his 
assent  to  the  slave's,  59 

Obligation  of  dower  in  case  of  invalid  mor- 
riage,  contracted  by  a  slave  at  the  desire  of 
his  owner,  59 

Case  of  an  indebted  Mazoon  contracted  in, 
by  his  owner,  59 

Objection,  59 

Reply,  59 

Master  may  withhold  permission  from  his 
female  slave  to  dwell  in  the  house  of  her 
husband,  59 

And  if  he  so  permit,  her  husband  must  sup- 
X>ort  her,  but  not  otherwise,  60 

An  owner  slaying  his  female  slave  before 
consummation,  has  no  claim  to  her  dower, 
60 

The  dower  of  a  free  woman  is  due,  although 
she  kill  herself  before  consummation,  60 

A  female  slave,  upon  her  obtaining  her  free- 
dom, has  a  right  to  annul  the  marriage 
contract,  where  it  was  executed  with  her 
owner's  consent,  61 

But  not  otherwise,  61 

Case  of  a  man  marrying  a  female  slave  with- 
out her  owner's  consent,  61 

Case  of  a  father  cohabiting  with  the  slave  of 
his  son,  62 

Of  a  son  contracting  his  female  slave  in,  to 
his  father,  62 

The,  of  a  free  woman  vrith  a  slave  is  an- 
nulled by  her  procuring  his  emancipation, 
62 

Objection,  63 

Reply,  68 
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[IS8I50  PKB80N8 — Continued. 

Subsistence  must  be  afforded    out    of   the 

effects  to  the  parents  and  children  of  the, 

and  to  all  others  who,  without  a  decree, 

were  entitled  to  it  during  his  presence, 

214 
Where  there  are  no  effects  in  the  Razee's 

hands,   he   may  furnish    the    subsistence 

from  debts  or  deposits,  the  property  of 

the,  214 
The  Kazee  cannot  effect  a  separation  between 

a,  and  bis  wife,  215 
A,  is  to  be  declared  a  defunct,  215 
At  the  end  of  ninety  years  from  his  birth, 

216 
When  his  wife  is  to  observe  an  Edit  of  her 

widowhood,  216 
And  his  property  is  diyided  among  his  living 

heirs,  216 
A  missing  person's  right  of  inheritance  from 

a  relation  cannot  be  established  during  his 

disappearance,  216 
But  his  portion  is  held  in  suspense,  216 
And  at  the  end  of  ninety  years  (if  he  do  not 

appear  in  the  interim)  is  dirided  among 

the  other  heirs,  216 
Disposal  of  inheritance  in  case  of  a  eo-heir, 

216 

OAJIL,  54 
OAVIAH,  Xix 
OBABJLT,  116 

ODABBIR. — See  Marriage,  58. — Salk,  267. — 

WiLLA. 

OHABAT.— See  Wills,  676,  688 

OHAKILA,  269 

OHAMMBD.— See  IXAM  MOHAMMXB. 

onRiir,  xxxix 
OKASA,  267 
OKATEZA,  267 

OKATIB. — See  Bail,  381. — Sale. 
Zakat  not  due  from,  2 
INfarriage  of.— See  Marbiaqb,  58 
Cannot  act  for  an  infant  daughter  being  a 

Musslima,  392,  512 
Bequest  by.— See  Wills,  674 

OLAMISA,  269 
OLAZIMAT,  532 
05ABIZA,  269 
OKET — 

Vowd  reipvitlng  the  payment  of,  172 

Purchase  and  ile  of,  815 

Declaration  of  the  receiver  to  be  credited 

concerning  the  quality  of,  845 
Rales  in  pawning,  640 

OKET  ASSATERS  — 

Seller  must  defray  expenses  of,  248 

05ISSAF,  619 
OOBEEA,  241 
OODAA,  899 

ooDAA  ALi  Heb  Moodaikat,  890 

OKOPOUKB — 

Forbidden,  605 

iOOFTEB — 

QualiticatioD  of. — See  Kazbb. 
Duties  of,  334 

OOJTAHI,  834 
OOKATIZA,  267 

ooKiB,  427 


MOOKTIDDEB,  597 

MOOLTAKIT,  206,  203 

MOONTAKKEB,   Xxix 

MOOBABIHAT,    Or    SaLES    Of  PBOflt.— ^8M    AaLES, 

281 
mooseb  lb  boo,  670 
Moosh'  Terreb,  241 
MoosTAMiv,  147.— See  Wills,  697 

Cannot  give  evidence  concerning  4  Zimmee. 

363 
Moostbebk  Marsoom.— See  Dbbds,  TssnicoKLALs, 

Writings, 
mootkadix,  188 

MosAKAT.—^ee  Gardeniko,  Compacts  of, 
MosiLLis,  621 

MOSQUB — 

Kasee  must  execute  his  duty  in.— See  Kazbe, 
Duties  op. 
Mother — 

Bight  of,  as  to  guardianship  of  her  children. 

— See  Divorce,  138 
Not  required  to  suckle  her  in&nt,  146 
Unless  a  nurse  cannot  be  procured,  146 
Father  cannot  hire,  in   capacity  of  nnrie. 

146 
Must  not  remove  with  infant  children  to  a 
strange  place,  139 
MouRKBRs  (Public)--- 

Testimony  of,  not  admissible,  861 
MouRNiKG  (Hid An). — See  Divorce,  182 
Mowjil,  84, 189 

mozabibat,  269 

mozakbeb,  193 

MozARiB. — See  Mozaribat.— Manager. 

MozARBA. — See  Cultiyatiov,  Coiipacti  or^  579 

MozARiBAT. — See  Zakat,  18 

Or  co-partnership  in  the  profits  of  stock  and 
labour,  454 

Definition,  454 

A  participation  in  the  profit  is  an  essential 
of  the  contract,  454 
Chapter  I . 
Contracts  of,  are  lawful,  454 

The  stock  is  a  trust  in  the  manager's  hands, 
454 

If  the  contract  be  of  an  invalid  nature,  the 
manager,  in  lieu  of  profit,  rociivee  an  ade- 
quate hire,  455 

A  manager  opposing  the  proprietor,  stands  as 
an  usurper,  455 

A,   holds  only  in  such  stock  as  admits  of* 
partnership,  455 

It  requires  that  the  profit  be  determinate, 
455 

And  not  subjected  to  any  uncertainty,  456 

That  the  stMk  be  completely  made  over  to 
the  manager,  456 

A  condition  of  management  by  the  proprietor 
invalidates  the  contract,  456 

And  so  also  a  like  condition  by  the  con- 
tracting party,  although  he  be  not  the  pro- 
prietor, 456 

The  manager  is  at  liberty  to  act  with  the 
stock  according  to  his  own  discretion,  456 

But  he  cannot  entrust  it  to  -another  in  the 
manner  of,  without  the  preprietor's  con- 
sent, 457 

Nor  lend  it  to  another,  457 
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r — cMlinued, 

e  proprietor  assert  a  restriction,  the 
ial  of  the  manager  is  credited,  471 
:  each  allege  a  different  restriction,  the 
gation  of  the  proprietor  is  credited,  471 
spates  concerning  restriction  to  time, 
evidence  which  prores  the  latest  date 
•referred,  471 
(ee  Zaeat. 
of,  nnlawfo], 
N  Law — 
lation  of,  xvi 
s — 

her  the  father  or  mother  be,  their  chil* 
n  are,  64 

e  one  is  of  superior  order,  the  other  of 
;rior,  their  children  are  of  the  former, 

of  parentage  by,  opposed  to  that  of  a 
ristian, 
injoy  bequest  from  an  infidel, 


N. 

!f3. — Sec  Punishment,  1D9,  ». 
-See  PuRisnxENT,  193 

Is  must  be  slain  by,  591 

rchase  and  sale,  prohibited, 
I — 

8  of. — See  SnAFFA. 
.'St  to. — See  Wills. 
RBooD. — See  Shaffa. 
Es  OF  Life — 
not  due  upon,  2 
Property,  229  .j 

•ee  Divorce,  140 

<«AUR,  121 

-See  Marriage. 
ing  of,  44 
ee  Zakat^ 
.mels,  4 
ne,  5 

irsonal  effects,  9 
Iver,  9 
»ld,  10 

kBEEB,  620 

m  applied  to  portions  of  the  Koran,  6B 
J. — See  FriTEs,  High  way,  660 
d  in  the  highway.— See  FiicES,  660 
z. — See  Sale. 

of,  500 

;r  must  procure  for  infant,  1 46 


0. 


se  Claixs,  406 

inistered  to  seller  and  purchaser,  407 

'/.— 

sed  by  magistrate,  175 

( of  administering,  405 

I  tendered  to  defendant,  401 

1  upon  oompolaion.— See  Ck>icpuL8iov. 


Obxtdoola,  zix 

OOKAN — 

Water  of  the,  614 
Offinoes  AOAnisT  THE  Persoit,  659 

Offiipring,  claim  of,  402,  403,  424 

Of  an  animal,  claim  laid  to,  419 
Omar,  xii 

Optioh. — See  Divorce  ,87. — Hire,  510. — Sale, 
248 

Of  acquiescence  in  the  match  of  a  child  after 
puberty,  36 
Option  of  Inspection. — See  Sale,  255 
Optional  Conditions. — See  Sale,  248 
Ornaments,  597.— See  Vows,  172 
Orphans.— -See  Infants,  Foundling. 

Kazee  may  lend  property  of,  348 

Guardianship  of,  vested  in  magistrate,  39 

Deeds  of  gift  in  favour  of,  484 
Osool,  zxvi 
Otters — 

Flesh  of,  unlawful,  591 
Othman,  xvii 
Outlawry,— See  Bxpatution, 


P. 


Pagans — 

Marriage  with,  80 
Pabaphernalla  of  a  Wife— ' 

Rules  concerning, 
Parentage. — See  Acknowlsdomiht,  — Divorob, 

134 
Ckims  of,  422 
Acknowledgment  of,  with  respect  to  infants, 

439 
Not  lawful  to  compound  with  %  woman  for  a 

olaim  of,  445 
Establishment  of, 
Parents — 

A  man  must  provide  maintenance  for  his  in- 
digent, 147 
Difference  of  religion  forbids  maintenance 

of  any  relations  except  a  wife,  parents,  or 

children,  147 
Maintenance  of,  is  exclusively  incumbent  en 

the  child,  147 
Maintenance  to,  of  absentee  may  be  decreed 

out  of  his  effects,  149 
May    take    their   maintenance  out  of    his 

effects,  but  a  trustee  cannot  provide  it  in 

that  manner  without  a  decree,  149 
Arrears  not  due  in  a  decreed  maintenance, 

149 
Unless  where  it  is  decreed  to  be  prorided  on 

the  absentee's  credit,  149 
Partition. — See  Marriage,  66 
Chapter  I. 

Of  Partiti<m,  or  Kiitnat,  565 
Partition  involves  a  separation  in  articles  of 

weight  or  measurement  of  capacity,  565 
And  an  exchange  in  articles  of  dissimilar 

parts  or  unities,  565 
The  magistrate   must  appoint  a  pnblio  par- 

titioner,  and  must  appoint  him  a  salary, 

566 
Or  establish  a  particular  rate  of  hire  for  his 

work,  565 

48 
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In  a  caae  ot  partition  of  tbe^advanbige  from 
two  houses,  neither  party  is  acconntable 
for  any  excess  of  rent  to  the  other,  578 

Case  of  partition  of  the  advantage  ^m  two 
slaves,  578 

A  partition  of  advantage  from  two  qnad- 
rapeds,  578 

A  partition  of  nsnfmct  cannot  be  made  with 
regard  to  prodnctive  articles,  578 

AltTITIONER — 

Office  of  a  public,  566 
ULTHiB.  —See  Bail,  327. — Guarantei 

Evidence  of  one  in  favour  of  another,  861 
In  dissolution  of  a  reciprocity  partnership, 

each  is  responsible  for  any  debts  contracted 

under  their  partnership,  831. — See  Hire, 

501 
One  cannot  construct  water-engine  on  rivulet 

without  consent  of,  617 
ARTmRSHiP.— See  Coxpositiok,  450 

In  profits  of  stock  and  labour,  454 

or  Shirkat — 

Definition  of  Shirkat,  217 

Partnership  is  lawful,  217 

Of  two  kinds,  217 

By  right  of  property,  217 

By  contract,  217 

Dy  right  of  property,  is  either  optional  or 
compulsive,  and  docs  not  admit  of  either 
partner  acting  with  respect  to  the  other's 
share,  217 

By  contract,  217 

Of  four  descriptions,  21 7 

By  reciprocity,  217 

In  traffic,  217 

In  arts,  217 

Upon  personal  credit,  217 

Description  of,  by  reciprocity,  217 

It  requires  equality  in  point  of  capital,  217 

And  of  privileges,  217 

And  similarity  of  religion  and  sect,  21 8 

The  term  reciprocity  must  also  be  expressed 
in  the  contract,  218 

It  is  lawful  between  free  adults,  whether 
Mussulmans  or  Zimmees,  218 

It  is  not  lawful  between  a  slave  and  a  free- 
man, or  an  infant  and  an  adult,  218 

Or  a  Mussulman  imd  an  infidel,  218 

Nor  between  two  slaves,  two  infants,  or  two 
Mokatibs,  218 

It  comprehends  both  agency  and  bail,  218 

A  purchase  made  by  either  partner  is  pctftici- 
pated  between  both,  except  in  articles  of 
subsistence,  219 

A  debt  incurred  by  either  partner  is  obli- 
gatory upon  the  other,  219 

Bail  for  property  engaged  in  by  either  partner 
is  binding  upon  the  other,  219 

Unless  it  be  engaged  in  without  consent  of 
the  surety,  220 

An  accession  of  property  to  either  partner 
by  gift  or  inheritance,  resolves  a,  by  reci- 
procity into  a,  in  traffic,  220 

Unless  the  property  be  of  a  nature  incapable 
of  continuing  stock,  220 

By  reciprocity,  eaaHot  be  contracted  but  in 
cash,  220 


Partnership — Mntinued, 

And  copper  coinage  is  comprehended  under 

cash,  221 
Or  in  gold  and  silver  bullion,  where  that 

passes  in  currency,  221 
Or,  according  to  Mohammed,  in  homogeneous 
-     stocks,  after  admixture,  222 
It  cannot  be  contracted  respecting  hetero- 

genenus  stocks,  222 
By  right  of   property,  is  effected  by  each 

partner  selling  one  half  of  his  stock  to  the 

other,  222 
Description  of,  in  traffic,  222 
It  does  not  admit  mutual  bail,  but  it  requires 

mutual  agency,  223 
It  admits  of  inequality  in  point  of  stock,  223 
And  also  of  a  disproportionate  profit,  223 
A  person  may  engage  a  part  only  of  his  pro- 
property  in  it,  224 
The  stock  can  only  be  such  as  is  lawful  in 

reciprocal,  224 
But  the   respective  stock   may  be   hetero- 
geneous, 224 
Debts  can  only  be  claimed  from  the  partner 

who  incurs  them,  224 
And  this  partner,  on  making  payment,  has 

recourse  to  the  other  for  his  proportion,  224 
The  contract  is  annulled  by  the  loss  of  the 

whole  capital,  or  of  the  stock  of  either 

partner  in  particular,  224 
And  in  the  last  case  the  loss  falls  upon  the 

partner  to  whom  such  stock  had  belonged, 

224 
Unless  it  had  perished  after  admixture,  225 
A  purchase  made  by  one  partner,  where  the 

stock  of  the  other  afterwards  ];)erishe8,  is 

participated  in  by  both,  and  the,  continues 

in  force  agreeably  to  the  contract,  225 
But  if  it  perish  before  the  other's  purchase, 

that  continues  between  them  under  a,  by 

right  of  property,  225 
Unless  there  be  no  mention  of  mutual  agency 

in  the  contract,  for  in  this  case  it  belongs 

solely  to  the  purchaser,  225 
Holds  without  admixture  of  stock,  225 
Does  not  admit  a  specification  in  behalf  of 

either  partner,  226 
Either  partner  may  make  over  his  property 

in  the  manner  of  a  Bazat,  226 
Or  lodge  it  as  a  deposit,  226 
Or  intrust  it  to  the  care  of  a  manager  by 

Mozarabat,  226 
Either  partner  may  also  appoint  an  agent  on 

his  own  behalf,  226 
Each  partner  holds  the  stock  in  the  manner 

of  a  trustee,  226 
Description  of »  in  arts,  227 
It  is  not  requisite  that  the  parties  both  follow 

the  same  trade,  or  reside  in  the  same  place, 

227 

Objection,  227i 

Reply,  227 

It  admits  an  inequality  of  profit,  227 

The  work  agreed  for  by  either  partner  is 
binding  upon  the  other,  and  either  is  at 
liberty  to  call  upon  the  employer  for  pay- 
ment, 227 

Descriptitm  of,  upon  credit,  228 

It  may  include  reeiproeity,  228 

48  • 
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Fawks — continued. 

Or  for  the  wages  of   a   public   singer   or 

moomer,  638 
A  MossQlman  cannot  giro  or  take  vine  in, 

but  if  he  so  receive  wine  from  a  Zinunee, 

and  it  be  destroyed,  be  is  responsible,  688 
A  pawnee  is  still  responsible  for  the  pledge, 

although  it  appear  that  the  debt  to  which 

it  was  oppos^  is  not  due,  638 
A  father  or  guardian  may  pledge  the  slave  of 

his  infant  ward  for  a  debt  owing  by  him. 

self,  638 
Bat  they  are  accountable  in  case  of  loss,  638 
And  they  may  also  authorize  the  pawnee  to 

sell  the  slave,  639 
A  father  may  retain  the  goods  of  his  infant 

child  in  pledge  for  a  debt  owing  from  the 

infant  to    himself,   or  to  another  infant 

child  or  to  his  own  mercantile  slave,  639 
But  a  guardian  has  not  this  privilege,  689 
Yet  he  may  also  retain  the  goods  in,  for 

necessaries  furnished  by  him,  639 
A  child  cannot  recover  property  which  had 

been  pawned  by  his  deceased  father,  but  by 

redeeming  it,  639 
If  he  redeem  it  during  the  father*s  lifetime, 

he  has  a  claim  on  him  for  what  he  pays, 

689 
And  the  father  is  responsible  in  case  of  the 

pledge  being  lost,  639 
Case  of  a  guardian  pawning  the  goods  of  his 

orphan  ward,   and    then  borrowing   and 

losing  the  pledge,  639 
Money,    and  all  weighable  and  measurable 

articles  may  be  pledged. — Rules  to  be  ob> 

served  in  these  instances,  640 
Case  of  a  silver  vessel  pawned  and  afterwards 

lost,  641 
Or  broken,  641 
A  pledge  may  be  stipulated  in  sale  for  the 

price  of  the  article  sold,  641 
But  the  agreement  is  not  valid  unless  the 

pledge  be  particularly  specified,  641 
Nor  can  the  purchaser  1>e  compelled  to  deliver 

it,  641 
An  article  tendered  by  a  purchaser  in  security 

for  the  price  of  the  merchandise  is  consi- 
dered as  a  pledge,    although    the  term 

pawn  be  not  expressly  mentioned  by  him, 

642 
Where  two  or  more  articles  are  opposed  in 

pledge  to  one  debt,  they  cannot  be  re- 
deemed separately,  642 
An  article  pawned  to  two  persons  in  security 

of  a  debt  jointly  owing  by  both  is  pledged 

in  toto  to  each,  643 
And  if  they  agree  to  hold  it  alternately,  each 

is,  in  his  turn,  trustee  on  behalf  of  the 

other,  643 
If  two  persons,  respectively,  claim  an  article 

from  a  third,    in  virtue  of  an  alleged, 

and  both  produce  evidence,  the  claim  of 

both  is  null,  643 
Objection,  643 
Reply,  648 
If  a  partner  die,  leaving  an  article  in  pledge 

with  two  pawnees,  it  is  sold  for  the  dis- 

ehaxge  cf  their  claims,  648 


Pawns — cowtinutd. 
Chapter  III. 

Of  Pledges  placed  in  (he  Bands  of  a  Trustee, 
644 

The  parties  may,  by  agreement,  entrust  the 
pledge  to  the  custody  of  any  upright  per- 
son, 644 

After  which  neither  of  them  is  at  liberty  to 
take  it  out  of  the  trustee's  hands,  644 

But  the  pawnee  is  responsible  in  case  of  loss, 
644 

Unless  the  trustee  has  transgressed,  in  which 
case  he  is  responsible,  644 

Rules  to  be  observed  in  this  instance,  644 

The  pawnor  may  commission  the  pawnee,  or 
any  other  person,  to  sell  the,  and  discharge 
the  debt ;  but  he  cannot  reverse  the  com- 
mission, if  it  be  included  in  the  contract, 
645 

Rules  with  respect  to  an  agent  appointed  to 
sell  a  pledge,  645 

The  pawnee  cannot  sell  itwithout  the  pawner's 
consent,  645 

The  agent,  at  the  expiration  of  the  term  of 
credit,  may  be  compelled  to  sell  the  pledge, 
C45 

If  the  pledge  be  sold  by  commission  from  the 
t/ustee,  tiie  purchase -money  is  substituted 
in  the  place  of  it,  646 

If  the  trustee,  having  sold  the,  and  paid  off 
the  pawnee,  be  exposed  to  any  subsequent 
loss,  he  may  reimburse  himself  from  either 
party,  646 

But  if  he  was  commissioned  by  the  pawnor 
after  the  contract,  he  must  recur  to  him 
alone  for  indemnification,  646 

A  stranger  proving  his  right  in  a  pledged 
slave,  who  had  ^ed  with  the  pawnee,  may 
seek  his  compensation  from  either  party, 
647 
Chapter  IV. 

Of  the  Power  over  Pawns,  and  of  Offences  com- 
mitted by  or  upon  them,  647 

A  pledge  cannot  be  sold  without  the  pawnee's 
consent,  647 

Who,  if  the  pawnor  sell  it  more  than  onoe, 
may  ratify  either  sale,  648 

A  pawned  slave  may  be  emancipated  by  the 
pawnor,  648 

Objection,  648 

Reply,  648 

Who,  if  he  be  rich,  may  substitute  the  value 
in  pawn  for  the  slave,  648 

But  if  he  be  poor,  the  slave  must  perform 
emancipatory  labour  to  the  amount  of  his 
value  for  the  discharge  of  the  amount  of 
the  pawnee's  claim,  648 

Although  he  should  have  denied  being  in 
pawn  previous  to  such  manumission,  649 

A  pswnor  may  create  his  pawned  slave  a 
Modabbir  or  Am-Walid,  649 

And  if  he  be  rich,  he  must  substitute  the 
value  in  pawn  ;  but  if  he  be  poor,  the 
slave  must  perform  emancipatory  labour 
to  the  full  amount  of  the  debt,  649 

The  pawnor,  on  becoming  rich,  is  responsible 
for  the  emandpatoiy  labour  in  the  former 
instanot,  bat  not  in  the  latter,  649 
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FiLGsnaas.~See  Ihhibitioh,  529.— Vows,  171 

By  a  prodigal,  529 

Bequests  towards  the  performance  of,  688, 
701 
Pious  Purposes — 

Appropriation  of  property  to,  231 

Beqnests  to. — See  Wills. 
Pitch.— -See  Zakat,  19 


DiffBrence  between,   and  defendant,  405.— 

See  Olaixs. 
Most  state  the  object  of  his  claim,  400 
Is  not  required  to  swear,  401 
Bvideace  on  behalf  of,  preferred  to  that  of 

defendant. — See  Oaths,  401 


(Gold  and  sUver)  purchase  and  sale  of,  313 
Plat. — See  QAXiiro. 
Plka— 

Of  previons  usurpation,  deposit,  or  pledge, 
in  resistance  of  a  claim,  413 

Of  preyions  porohase  does  not  defeat  a 
claim,  414 

Of  trust  opposed  to  an  alleged  usurpation,  421 

Of  error  in  partition,  573,  574 

Of  dissolution— See  Pbetkxt. 
Plkdgb.— See  Bail. — Pawns. 

POLTOAlfT — 

In  what  degree  allowed,  81 
Pork — 

Dower  consisting  of,  57. — See  Salb,  309. — 

USUBPATION,  544 
PbRTBR — 

Hire  of  a,  497,  504 ' 
Possxssioir. — See  Sale — 

Force  of,  in  cUims,  401,  418 

The  right  to  an  article  is  not  established  by 
evidence  to  the  former  possession  of  it, 
869 

Unless  the  defendant  acknowledge  such 
former,  369 

Or  two  witnesses  attest  such  acknowledg- 
ment, 369 

Disputes  concerning,  421 

Posthumous  Grants,  489 

Posthumous  Children,  135 

POTRRTT — 

Plea  of,  in  resistance  of  claim,  339 
PRAcnoAL  DnrwiTT— 

Enters  into  judicial  determination,  xir 
Pratihq— 

Case  of  a  tow  against,  171 

Tain  invocations  in,  607 

Bequests  towards  performance  of,  688 
pRXOious  Stokes.— See  Zakat,  16 
Prkkiiptiok. — See  Shavfa — 

Bight  of,  may  be  enforced  against  an  agent 
before  delivery  to  his  principal,  but  not 
afterwards,  381 

PRXOHAHT  WOXEK — 

Punishment  of,  for  whoreing,  182 

PREOKANOT — 

Term  of. — See  Divorce,  137 
Prslixihart  Discourse,  1—50 

PRBSBKT — 

To  be  bestowed  on  divorced  wife^  45 
To  magistrate,  837 


Pretext  or  Plea— 

For  dissolving  contract  of  hire,  510 

Of  contract  of  cultivation,  588 
Priroipal. — See  Bail,  818 

PXOOURATOR— 

Office  of,  to  a  pious  or  charitable  founda* 
tion,  232 
PR0DT0AL.--See  Inhieition,  527 

Pilgrimage  by,  529 
Product — 

Of  lands  watered  by  natural  means  subject 
to  a  tithe,  16 
Profit — 

Sale  of,  or  Moorabihat.— See  Sales,  281 

Acquired  in  partnership  division  oL  222,  223, 
226,  227,  229 

Eight  to,  how  established,  228 

Acquired  under  invalid  contract,  278 

In  a  Moorabihat  sale,  288 

In  contracts  of  Mozaribat,  455,  465,  468 
Prohibited  Liquors,  618 — 628 
Prohibited   Degree.  —  See  Fosteraqs. — Mar- 
riage. 
Profitable  Sales. — See  Moorabihat. 
Prohibited  Meats — 

Eating  of,  upon  compulsion,  521 

Of  what  consisting,  591 
Propristt — 

Definition  of. — See  Divorce,  110 
Property — 

Zakat  not  due  upon  uncertain,  2 

Unknowingly  disposed  of  without  an  equiva- 
lent, does  not  destroy  the  proprietor's 
right  in  it,  15 

Of  a  foundling,  207 

Lost  and  found,  208 

Of  a  missing  person,  214 

What  articles  may  legally  represent,  220-222 

Immovable. — See  Land. 

Bail  for,  320 

Evidence  to  a  right  of,  858 

Movable  and  immovable,  400-401 

Stolen,  responsibility  for,  408 

Acknowledgments  with  respect  to,  428,  435 

Destruction  of,  upon  compulsion,  522 

Destruction  of,  an  infant  or  lunatic,  525 

Bight  of, .may  be  attested  from  seeing  an 
article  in  possession  of  another,  859 
Proselyte — 

To  Mussulman  faith, 

Eridence  of  a,  360 

Inheritance  to  the  estate  of,  517 
Puberty. — See  Full  Age.— Inhibition,  529. — 
Marriage 

Of  a  boy,  529 

Of  a  girl,  529 

Their  declarations  credited,  59^ 
PuBLio  Treasury — 

Claims  the  estate  of  a  person  who  dies  with- 
out heirs,  517 

Public  Property. — ^See  Property. 

PuBuo  Partitioners.— See  Joint  Property. 

Punishment — 

Oath  cannot  be  exacted  from  deftadant  in 

claims  respecting,  402 
Execution  of,  852 
Hoodood,  175 
DefiniUon  of  Hidd,  175 
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FcNiSHHiHT — ewUinuecL 

Bat  if  be  retract  before  lapidation,  all  the 

witnesses  are  liable  to,  192 
One  of  the  five  witnesses  retracting  does  not 

incur,  or  fine,  193 
Where  justified  witnesses  prore  afterwards 

defective,  the  fine  of  blood  is  dae  from  the 

porgators  of  these  witnesses,  193 
Case  in  which  the  fine  of  blood  falls  upon 

the  slayer,  194 
Eridence  of   whoredom    is  valid,   although 

the  knowledge  of  the  fact  be  onlawfally 

obtained,  194 
The  accused's  plea  of  celibacy,  if  unfounded, 

does  not  prevent  lapidation,  194 

Chapter  IV. 

Of   Hidd   Shirrub,  or   (he   Puni$kmerU  for 
Drinking  Wine^  195 

General  rule,  195 

Punishment  is  not  inflicted  in    a    case  of 

confession  or  accusation  made  after  the 

smell  is  gone  off,  195 
Unless  this  be  owing  to  an  unavoidable  delay 

in  bringing  the  accused  to  the  seat   of 

justice,  195 
Is  incurred  by  drinking  Nabeez,  195 
The  smell  alone  does  not  suffice  for  conviction, 

without  evidence,  196 
Nor    intoxication,   unless    it   be   known  to 

proceed  from  wine,  196 
Not  to  be  inflicted  during  intoxication,  196 
For  wine-drinking,  to  a  free  person,  is  eighty 

stripes,  196 
And  to  a  slave  forty,  1 95 
Confession  may  be  retracted,  196 
The  offence  is  proved  by  two  witnesses,  or  by 

one  confession,  196 
Degree  of  intoxication  required  to  induce, 

196 
Confession  of  any  offence  during  intoxication 

is  not  regarded,  196 
Nor  apostasy,  197 

Chapter  V. 

Of  Hidd   Kazaf    or   the   Punishment  for 

Slander,  197 
Definition  of  Kazaf,  197 
For  slander,  to  be  ordered  by  the  magistrate, 

197 
The,  to  a  freeman  is  eighty  stripes,  197 
To  a  slave  forty,  197 
Description  of  a  person,  the  slandering  of 

whom  induces.  197 
Cases  which  constitute  slander,  197 
Case  of  a  claim  of,  for  slandering  a  defunct, 

198 
A  slave  cannot  demand,  upon  his  master,  nor 

a  son  upon  his  father,  198 
The  decease  of  the  slandered  party  prevents, 

198 
Confession  of  slander  cannot  be  retracted, 

199 
A  term  of  abuse  does  not  constitute  slander, 

190 
Equivocal  accusation  of  whoredom  incurs,  for 

slander,  199 
And  BO  also  mutual  recrimination,  200 
lUerimiiiation  between  a  husband  and  wife 

indnoei,  for  daiidflr  upon  the  wife,  200 


TuvianuTtJXT! --continued. 

Case  of  acknowledgment  of  a  child,  and 
subsequent  denial,  200 

Objection,  200 

Eeply,  200 

Accusation  of  a  woman  who  has  children 
destitute  of  any  acknowledged  father  is 
not  slander,  201 

Accusation  against  a  person  who  has  unlawful 
commerce  is  not  slander,  201 

Under  certain  restrictions,  201 

Is  not  due  for  slandering  a  deceased  Mokatib, 
202 

Or  a  convert,  before  his  conversion,  202 

Is  incurred  by  an  infidel  who  slanders  a  Mus- 
sulman, 202 

A  Mussulman  suffering  for  slander  is  incapa-  * 
citated  from  being  a  witness,  202 

And  an  infidel  also  with  respect  to  Zimmees, 
202 

Case  of  an  infidel  embracing  the  faith  during 
infliction  of,  202 

A  single,  answers  to  all  the  previous  repeti- 
tions of  whoredom  or  wine  drinking,  202 

Or  slander,  203 
Chapter  VI. 
Of  Tazeer,  or  Chastisement : — 

Definition  of  the  term,  203 

Chastisement  is  ordained  by  the  law,  208 

Is  of  four  orders  or  decrees,  203 

Chastisement  may  be  inflicted  by  the  imposi- 
tion of  a  fine,  203 

May  be  inflicted  by  any  person,  203 

It  is  to  be  inflicted  wherever  it  is  authorized, 
204 

Chastisement  is  due  for  slandering  a  slave  or 
an  infidel,  204 

It  is  not  incurred  by  calling  a  Mussulman  an 
ass  or  a  hog,  204 

The  degree  of  it  is  from  three  stripes  to 

•  thirty-nine,  204 

Imprisonment  may  be  added  to  scourging,  204 

The  blows  or  stripes  maybe  inflicted  from  the 
most  lenient  to  the  severest  degree,  205 

If  a  person  die  in  consequence  of  chastise- 
ment there  is  no  fine,  205 
PvROHASK.— See  Sale. 

Agency  for,  879 

Made  by  an  apostate. 

By  one  who  afterwards  disappears, 

Bail  in  cases  of. — See  Bail. 

In  claims,  is  of  a  stronger  nature  than  gift^ 
Purgation. — See  Evidxnoe,  356 
PuROATORs.— See  Evidbhcr,  871 
Purification — 

Of  women,  601 

Q. 
QuiCKsiLVRR.— See  Zakat,  16 

B. 
Rabbi  Mal,  454 
Bahn.— See  Pawns,  629 
RAKHf.— See  Zakat,  10  note 
Rate— 

Meaning  of  the  term  as  used  in  Mussulman 
law,  289 
Ratls — 

Sale  by  the  computatioD  of,  17,  35,  290 
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Sac&itioe — eofUinued» 

Bole  with  reference  to  the  disposal  of  the 
flesh,  &C.,  of  the  Tiotim,  594 

It  must  be  slain  by  the  saoifioer,  or  in  his 
presence,  594 

A  Kiti^bee  may  be  employed  to  slay  it,  594 

But  not  a  Magian,  594 

Two  persons  slaying^  each  other's  victim  by 
mistake,  mnst  make  a  mutoal  compensa- 
tion, 594 

Of  an  usurped  animal,  594 

Sadka.— See  Gins,  489 
SADKA-mnK.— See  Zakat,  22,  a  seq. 
Safksta — 

A  prodigal  or  spendthrift,  inhibitions  im« 
posed  upon. — See  Ikhibition,  526 

Sale. — See  Abominations,  603. — ^Dung,  603. — 

AoKNCTFOB,  887. — Pawns,  647.— Sibf  Sale. 

Betractation  of  evidence  to  a,  874 

Definition  of  terms  used  in,  241 
Chapter  I. 
Of  Salt  .— 

Is  contracted  by  decoration  and  acceptance, 
241 

Bxpressed  either  in  the  preterite  or  the  pre- 
sent, 241 

Or  by  any  expression  calculated  to  convey 
the  same  meaning,  241 

Objection,  241 

Reply,  241 

The  acceptance  may  be  deferred  until  the 
breaking  up  of  the  meeting,  whether  the 
declaration  be  made  personally,  241 

Or  by  letter  or  message,  242 

An  offer  made  by  the  purchaser  cannot  be 
restricted  by  the  seller  to  any  particular 
X>art  of  the  goods,  242 

Unless  he  oppose  a  particular  rate  or  price 
to  particiUar  parts  or  portions,  242 

If  the  acceptance  be  not  expressed  in  due 
time  the  declaration  is  null,  242 

Declaration  and  acceptance,  absolutely  ex- 
pressed, render  the,  binding,  242 

Where  the  article  and  the  price  are  both  pro- 
duced, the,  is  complete  without  any  specifi- 
cation of  quantity  or  amount»  242 

But  a  mention  of  money  without  a  specifica- 
tion of  the  sum  (unless  it  be  produced  upon 
the  spot)  is  not  valid,  242 

A,  may  be  entered  into  either  for  ready 
money  or  with  specification  of  a  promised 
time  of  payment,  242 

The  price  must  be  stipulated  at  some  known 
and  determinate  rate,  242 

Grain  may  be  sold  for  other  grain  of  a  dif- 
ferent species,  248 

Goods  may  be  sold  by  a  weight  or  measure- 
ment which  is  not  of  any  particular  stan- 
dard, 248 

Except  in  a  case  of  Sillim,  243 

And  a,  expressing  the  whole  quantity  in  this 
way  is  altogether  void,  unless  the  amount 
of  the  whole  be  particularly  specified,  248 

If  the  quantity  a^'eed  for,  fall  short,  the 
purchaser  may  ^ther  take  it  or  undo  the 
oontraot,  248 

But  if  it  exceed,  the.  Is  valid  to  the  amount 
of  the  quantity  bargained  for,  249 


Sale — continued. 

If  the  quantity  be  of  a  nature  capable  of 
specification  and  fall  shorty  the  purchaser 
may  either  take  it  or  undo  the  bargain, 
244 

But  if  it  exceed,  the,  is  binding  to  the  amount 
agreed  for,  244 

If  tiie  quantity  be  so  expressed  as  to  relate 
both  to  description  and  to  substance,  the 
purchaser  may  either  stand  to  or  undo  the 
bargain,  whether  it  exceed  or  fall  short  of 
the  amount  specified,  244 

The,  of  a  specific  number  of  yards  of  a  tene- 
ment is  null,  but  not  the,  of  a  share,  244 

The  purchase  of  a  package  of  cloth  is  null  if 
it  contain  more  or  less  than  the  quantity 
of  pieces  agreed  for,  244 

Unless  the  seller  previously  specify  the  price 
of  each  particular  piece,  245 

A,  is  null  in  toto,  if  the  description  of  the 
goods  be  at  all  fidlacious,  245 

Case  of  the  purchase  of  a  piece  of  cloth  at 
so  much  per  jrard,  245 

In  the,  of  a  house,  the  foundation  and  super- 
structure are  both  included,  245 

In  the,  of  land,  the  trees  upon  it  are 
included,  245 

But  not  the  com,  245 

Nor  in  the,  of  a  tree  Ib  the  fruit  then  upon 
it  included,  245 

But  the  purchaser  must  immediately  clear 
these  away,  245 

In  the,  of  ground,  the  seed  sown  in  it  is 
not  included,  246 

The  imme-product  is  not  included  in  the,  of 
land  or  trees,  although  the  rights  and 
appendages  be  expressed  in  the  contract, 
246 

Nor  unless  all  its  dependencies  be  generaUy 
expressed,  246 

Nor  can  any  product  be  included  after  being 
gathered  or  cut  down,  246 

Fruit  may  be  sold  upon  the  tree  in  eveiy 
state  of  growth,  246 

But  if  the  contract  involve  any  condition  not 
properly  appertaining  to,  it  is  null,  246 

The  additional  growth  of  fruit  purchased  on 
the  tree,  if  suffered  to  continue  upon  it,  by 
consent  of  the  seller,  is  the  property  of 
the  purchaser,  246 

And  so  also  if  the  purchaser  take  a  lease  of 
the  tree,  247 

But  this  rule  does  not  hold  with  respect  to 
grain  purchased  upon  the  ground,  247 

Any  new  fruit  which  may  grow  in  the  in- 
terim Lb  the  property  of  the  seller  and 
purchaser,  247 

Bule  in  the  purchase  of  vegetables  sold  on  a 
tree,  247 

Grain  may  be  sold  in  the  ear,  or  pulse  in  the 
husk,  247 

The,  of  a  house  includes  the  fixtures  and 
their  appendages,  248 

The  seller  must  defray  the  expense  of 
weighers,  tellers,  measurers,  and  mon^- 
eaBayen,248 

But  the  charge  of  weighing  the  price  moat  be 
defrayed  by  the  purchaser,  248 
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Defects  incident  to  children  affect  the,  of  a 
BlaTe  during  infimcy,  but  not  after  ma- 
turity, 258 

Lonaoy  operates  as  a  x)erpetual  defect,  pro- 
vided it  occur  after  the,  259 

Defects  which  operate  in  the,  of  female 
slaves,  but  not  of  males,  259 

Infidelity  is  a  defect  in  both  male  and  female 
slaves,  259 

Gonstitational  infirmities  are  defects  in  a 
female  slave,  259 

A  purchaser  is  entitled  to  compensation  for  a 
defect  in  an  article  where  it  has  sustained 
a  further  blemish  in  his  hands ;  but  he 
cannot,  in  this  case,  return  it  to  the  seller, 
259 

A  purchaser  is  entitled  to  compensation  for  a 
defect  discovered  after  the  article  has  been 
out  up,  260 

Unless,  after  cutting,  he  put  it  out  of  his 
power  to  restore  it  to  the  seller,  260 

Or,  if  the  return  be  rendered  impracticable 
by  any  change  wrought  upon  the  subject 
prior  to  the,  he  is  entitled  to  compensation 
for  defect,  notwithstanding  the,  of  it,  260 

Appropriation  of  a  purchase  to  the  use  of  an 
infant  (implied  in  any  act  concerning  it 
which  has  a  reference  to  the  infant)  by 
precluding  a  return  to  the  seller,  leaves  the 
purchaser  no  right  to  compensation  for  a 
defect,  260 

The  purchaser  of  a  slave  is  entitled  to  com- 
pensation for  defect,  after  the  death  or 
emancipation  of  the  slave,  260 

But  not  after  the  emancipation,  where  it  has 
been  granted  in  return  for  property,  261 

Nor  after  his  death,  where  he  has  been  slain 
by  the  purchaser,  261 

A  purchaser  of  food  is  not  entitled  to  com- 
pensation for  defect  after  having  eaten  it, 
261 

And  so  also,  after  having  eaten  only  a  part  of 
the  food,  261 

Case  of  defect  in  very  perishable  commodities, 
261 

Case  of  a  purchaser  selling  what  he  has  pur- 
chased, which  is  afterwards  returned  to 
him  in  consequence  of  a  defect,  262 

Objection,  262 

Eeply,  262 

Conduct  to  be  observed  by  the  magistrate,  in 
case  of  a  purchaser,  after  having  taken  pos- 
session, alleging  a  defect  in  the  article,  262 

Case  of  a  purchaser  alleging  the  existence  of 
a  defective  property  before  he  had  made 
the  purchase  ;  and  the  forms  of  deposition 
to  be  required  of  the  seller  in  this  in- 
stance, 263 

Case  of  a  person  purchasing  two  slaves,  one 
of  whom  proves  defective,  263 

In  the  purchase  of  articles  of  weight,  or 
measurement  of  capacity,  the  part  which 
proves  defective  may  be  returned  to  the 
seller,  264 

If  a  part  of  such  articles  prove  the  property 
of  another,  still  the  purchaser  is  not  at 
liberty  to  return  the  remainder,  264 


Sale — etnUinued, 

A  purchaser,  by  applying  a  remedy  to  the 
defective  article,  or  making  use  of  it, 
deprives  himself  of  the  power  of  returning 
it  to  the  seller,  264 

If  a  purchased  slave  suffer  amputation  for  a 
theft  committed  with  the  seller,  the  pur- 
chaser may  return  him,  and  receive  back 
the  price,  265 

And  so  also  if  he  suffer  death  for  a  crime 
committed  with  the  seller,  265 

Case  of  a  slave  suffering  amputation  for  two 
thefts,  one  committed  with  the  seller,  and 
the  other  with  the  purchaser,  265 

Case  of  a  sUve,  after  being  thrice  sold,  suf- 
fering amputation  for  a  theft  committed 
with  the  first  seller,  265 

Where  the  purchaser  grants  the  seller  an 
exemption  from  defects,  he  cannot  after- 
wards return  the  article,  whatever  tiie 
defects  in  it  may  be,  266 

Chapter  V. 

0/  Invaiidf  Null,   and   Abominable   Sale$, 
266 

Distinctions  between  a  null  and  invalid,  266 

The  property  purchased  under  a  null,  is 
merely  a  trust  in  the  purchaser's  hands, 
267 

But  that  purchased  under  an  invalid,  be- 
comes his  property,  267 

A,  of  prohibited  things,  if  for  money,  is 
null,  267 

But  if  in  the  way  of  barter  is  invalid,  267 

The,  of  a  Modabbir,  Am-Walid,  or  a  Mokatib 
is  null,  267 

And  the  purchaser  not  responsible  if  they 
die  in  his  hands,  267 

Of  fish  in  water  null,  268 

Or  of  a  bird  in  the  air,  268 

Or  of  a  fcetus  in  the  womb,  or  its  oflbpring, 
268 

Or  milk  in  the  udder,  268 

Or  of  hair  or  wool  upon  an  animal,  268 

Invalid  of  any  article  which  cannot  be  sepa- 
rated from  its  situation  without  injury, 
268 

Or  of  which  the  quality  or  existence  cannot 
be  ascertained,  268 

Or  the  quantity  of  which  can  only  be  judged 
of  by  conjecture,  268 

Or  where  the  bargain  is  determined  by  the 
purchaser  touching  the  goods,  &c.,  269 

Is  invalid  of  grass  upon  a  common,  269 
'Or  of  bees,  unless  in  a  hive,  or  with  the 
comb,  269 

Or  of  silk-worms,  269 

Of  tame  pigeons  is  valid,  270 

Of  an  abea>nded  slave  is  invalid  unless  he 
be  in  the  hands  of  the  purchaser,  270 

Although  the  seller  should  afterwards  re- 
cover and  deliver  him  to  the  purchaser, 
270 

Of  a  woman's  milk  is  invalid,  270 

Or  the  bristles  of  a  hog,  270 

Objection,  270 

Beply,  270 

Or  human  hair,  270 

Or  ondretsed  hides,  270 
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Ulb — eontinued. 

All  intenrening  expenaes  which  enhance  the 
ralae  of  the  article  may  be  added  to  the 
prime  coet,  282 

In  case  of  an  oyer-statement  of  the  price, 
the  parchaser  may  nndo  the  bargain,  283 

Or  (in  Tawleeat)  deduct  the  excess,  283 

A  profit  by  a  Moorabibat,  cannot  be  twice 
obtained  upon  the  same  article,  283 

Case  of  Moorabibat  transacted  by  a  priri- 
leged  slave  with  his  owner,  283 

Case  of  Moorabibat  tnmsacted  between  the 
manager  of  a  stock  and  the  purchaser, 
284 

An  article  may  be  disposed  of  by  Moorabibat, 
where  a  defect  has  interrened  not  proceed- 
ing from  the  seller,  or  where  the  seller  has 
used  the  article  in  the  interim,  without 
ii^ury  to  it,  284 

But  if  the  defect  be  occasioned  by,  or  com- 
pensated to»  the  seller,  a  proportionable 
deduction  must  be  made  from  the  price, 
285 

If  the  article  be  damaged  by  an  accident  not 
proceeding  from  the  seller,  still  it  is  a  pro- 
per subject  of  Moorabibat,  285 

A  mis-statement  of  a  prompt  payment  instead 
of  a  suspended  payment,  leaves  it  in  the 
power  of  the  purchaser  to  undo  the  bargain 
in  a  sale  either  of  profit,  285 

Or  of  friendship,  285 

In  a  sale  of  friendship  the  rate  must  be 
specified ;  and  the  purchaser  has  a  right 
of  option  until  after  the  specification,  286 

Moveable  property  cannot  be  re-sold  before 
seisin,  286 

But  Und  may  be  re-sold  previous  to  seisin  by 
the  first  purchaser,  286 

In  the  re-sale  of  articles  of  weight,  and 
measurement  of  cajMUsity,  it  is  requisite 
that  the  article  be  weighed  or  measured 
again  by  the  second  purchaser,  286 

It  suffices  that  the  article  be  weighed  or 
measured  by  the  seller,  in  the  purchaser's 
presence,  287 

In  thej  re-sale  of  articles  of  tale  or  longi- 
tudinal measurement,  the  telling  or  measur- 
ing by  the  second  purchaser  is  not  re- 
quisite. 287 

A  seller  may  dispose  of  the  price  of  his 
goods  without  having  taken  possession  of 
them,  287 

The  parties  may  make  any  subsequent  addi- 
tion or  abatement  with  respect  either  to 
the  goods  or  the  price  ;  and  such  addition 
or  abatement  are  incorporated  in  the  con- 
tract, 287 

Objection,  287 

Reply,  287 

The  price  cannot  be  increased  after  the  de- 
struction of  the  goods  in  the  purchaser's 
hand,  288 

Objection,  288 

Beply,  288 

Prompt  payment  may  be  commuted  for  dis- 
tant payment,  288 
Chapter  VIII. 
0/  BOba,  or  Unuy,  289 

Definition,  289 


SAi^B^'Continued , 

Usury  (occasioned  by  rate  united  with  species) 
is  unkwful,  289 

It  consists  in. the,  of  an  article  (of  weight 
or  measurement  of  capacity)  in  exchange 
for  an  unequal  quantity  of  the  same  article, 
289 
'  But  does  not  exist  where  the  quantities  are 
not  ascertained  by  some  known  standard  of 
measurement,  289 

It  is  [occasioned  either  by  an  inequality  in 
point  of  quantity,  or  by  a  suspension  of 
repayment ;  unless  the  consideration  and 
the  return  be  heterogeneous,  289 

Objection,  290 

Beply,  290 

All  articles  ordained  by  the  prophet  to  be 
articles  of  measurement,  continue  so,  not- 
withstanding any  alterations  of  custom  ; 
and  the  same  of  all  ordained  by  him  to  be 
articles  of  weight,  290 

All  articles  referred  to  any  known  standard 
of  weight  are  considered  as  articles  of 
weight,  290 

Note  concerning  Sirf  Sale,  291 

Similars  may  be  sold  for  each  other,  without 
inducing  usury,  291 

Usury  cannot  take  place  with  respect  to 
Faloos,  as  they  are  articles  of,  291 

Objection,  291 

Reply,  291 

Flour  or  meal  cannot  be  sold  for  wheat,  291 

Flour  may  be  sold  for  flour,  292 

But  not  for  meal,  292 

The,  of  flesh  for  a  living  animal  is  not  usurious, 
292 

Nor  the,  of  fresh  dates  for  dried  ones,  292 

The,  of  the  manufactured  produce  of  an 
article  in  exchange  for  a  similar  article,  is 
usurious,  unless  it  exceed  that  article  in 
quantity,  298 

One  species  of  flesh  may  be  sold  for  another 
species,  298 

The,  of  the  milk  of  one  animal  for  an  un- 
equal quantity  of  milk  of  another  species 
of  animal  does  not  induce  usury,  293 

Bread  may  be  sold  for  flour  of  an  unequal 
rate,  293 

Usury  cannot  take  place  between  a  master 
and  his  slave,  293 

Unless  the  slave  be  an  insolvent  Mazoon,  293 

Nor  between  a  Mussulman  and  an  infidel  in  a 
foreign  country,  293 

It  may  take  place  between  a  protected  alien 
and  a  Mussulman,  293 
Chapter  IX. 
Of  BighU  and  Appendages,  293 

Definition  of  rights  and  appendages,  as  con- 
nected with,  293 

Diflisrence  of  rights  in  a  purchase  with  respect 
to  a  Manzil,  a  Dar,  and  a  Bait,  294 

A  porch  over  a  road,  connected  with  a  house, 
is  not  included  in  the,  of  it,  unless  it  be 
expressly  specified,  294 

The  avenue  is  not  included  in  the  purchase  of 
an  apartment  of  a  house, — nor  wells  or 
drains  in  the  purchase  of  lands,  unless  the 
appendages  be  expressed  in  the  contract, 
294 


INDEX. 


769 
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In  a  diBpnte  with  respect  to  the  ralae  of  the 
subject,  the  assertion  of  the  seller  (npon 
oath)  must  be  credited,  307 

If  the  seller  deny  the  appointment  of  a 
period  of  deliyery,  the  assertion  of  the 
parcbaser,  fixing  Uiat  period,  must  be  cre- 

»    dited,  807 

Objection,  307 

Reply,  307 

In  Sillim,  of  piece  goods  all  the  qualities 
must  be  particularly  specified,  308 

Sillim,  is  not  valid  in  shells  or  jewels,  but  it 
is  valid  in  small  pearls  sold  by  weight,  308 

In  bricks,  308 

And  (in  short)  in  all  articles  which  admit  a 
general  description  of  quality  and  ascer- 
tainment of  quantity,  308 

Or  which  are  particularly  defined,  308 

Articles  bespoke  from  the  manufacturer,  in  a 
contract  of  Sillim,  are  considered  as  enti- 
ties, 308 

And  may  be  rejected  if  disapproved  upon 
delivery,  308 

An  engagement  with  a  manufacturer  to  fur- 
nish goods  which  it  is  not  customary  to 
bespeak  is  not  valid,  309 

Objection,  309 

Eeply,  309 
Mucfllaneous  CauSy  309 

It  is  lawful  to  sell  dogs  or  hawks,  309 

It  is  not  lawful  to  seU  wine  or  pork,  309 

Bules  with  respect  to  Zimmees  in,  309 

A  person  inciting  another  to  seU  his  pro- 
perty to  a  third  person,  by  offering  an 
addition  over  and  above  the  price,  is  re- 
sponsible for  such  addition,  but  not  unless 
this  addition  be  expressed  as  forming  a 
I)art  of  the  price,  310 

A  female  slave  may  be  contracted  in  mar- 
riage by  the  purchaser  without  his  taking 
possession  of  her,  310 

Case  of  the  purchaser  disappearing  without 
•  taking  possession  of  his  purchase,  or  paying 
the  price,  310 

Or  of  one  of  two  purchasers  disappearing 
under  the  same  circumstances,  311 

Case  of  gold  and  silver  being  indefinitely 
mentioned  in  the  offer  of  a  price,  311 

The  receipt  of  base  money  instead  of  good 
money,  if  it  be  lost  or  expended,  is  a  com- 
plete discharge,  311 

Articles  of  a  neutral  nature  do  not  become 
property  but  by  actual  seisin,  311 

ARAKA,  OR  liABCIirr — 

Definition  of,  205 

ATOOKA  DiBMS,  432 
AWATXniT — 

Definition  of,  4 
KOHDART  Trustzis,  476 
■ODBITT— 

To  be  taken  from  the  claimant  of  trove  pro- 
perty, 212 

From  the  heirs  present,  where  a  co-heir  is 
missing,  212 

CuiAiYATioH,  Compacts  or,  581 


SiisiN. — See  Sals. 

Perfect  and  imperfect  described,  256 
SiiLiNa.— See  Vows. 

SSHSUAUST — 

May  make  a  will,  696 

SiPARATIOH — 

Care  of  infants  in  case  of.'^See  Diyoroi, 

138 
Occasioned  by  impotence,  126 
Sex— 

Deception  as  to,  invalidates  sale  of  slaves, 
but  not  of  brutes,  271 
Skzbs— 

Commerce  of. — See  Abomihatioxs,  598 

Shajta^- 

Definition,  547 

The  right  of,  appertains  to  a  partner  in  the 

property,  a  participator  in  the  immunities 

of  Uie  property,  and  a  neighbour,  548 
No  person  can  claim  it  during  the  existence 

of  one  who  has  a  superior  right,  548 
Unless  he  first  relinquish  it,  when  the  title 

devolves  to  the  next  in  succession,  549 
One  who  is  a  joint  proprietor  of  only  a  part 

of   the  article  has  a  title  superior  to  a 

neighbour,  549 
The  relative  situation  of  the  property  deter- 
mines the  right,  when  claimed  on  the  plea 

of  neighbourhood,  549 
The  right  of  all  the  Shafees  (claiming  npon 

equal  ground)  is  equal,  without  any  reg^ud 

to  Uie  extent  of  their  properties,  549 
If  some  be  {absent,  the,  is  adjudged  equally 

amongst  those  who  are  present ; — ^but  the 

absentees  appearing  receive  their  shaies, 

549 
The  right  does  not  operate  until  after  the  sale 

of  the  property,  550 
Nor  until  regular  demand,  550 
Nor  does  the  property  go  to  the  Shalee  but 

by  the  surrender  of  the  purchaser,  or  a 

decree  of  the  magistrate,  550 

Chapter  II. 

Of  Claims  of,  and  Litigatum  eonctming  it 

550 

The  claims  are  of  three  kinds,  550 

I.  The  immediate  chum,  which  must  be 
made  on  the  instant,  or  the  Shafee  for- 
feits his  title,  550 

II.  The  claim  by  affirmation  and  taking  to 
witness  (whidi  must  be  made  as  soon  as 
conveniently  may  be  after  the  other), 
551 

III.  The  chiim  by  liUgaUon,  551 

A  delay  in  the  litigation  does  not  invalidate 

the  claim,  551 
Particularly,  if  occasioned  by  the  absence  of 

the  magistrate,  552 
Bules  to  be  observed  by  a  magistrate  on  an 

appeal,  552 
The  mode  prescribed  for  his  »T*mint«g  the 

parties,  552 
The  cause  may  be  litigated  and  determined 

independent  of  the  price  of  the  property  in 

dispute,  552 
Bat  the  defendant  may  retain  tlie  one  until 

the  other  be  piodaoed,  552 

^  49 
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ous  CateSf  563 

ifee  may  take  a  share  from  one  of 
il  purohasers  ;  but  if  there  be  MTeral 
I,  and  only  one  parchaser,  he  most 
)r  relinquish  the  whole,  564 
of  the  sale  and  partition  of  half  a 
,  the  Shafee  may  take  the  purchaser's 
64 

)artner  sell  his  share,  the  Shafee  may 
.  any  snbeeqaent  partition,  and  take 
the  price,  564 

a  father  or  guardian  with  respect  to 
haSa  of  an  infant  ward,  564 
cession  of  a  house  by  a  composition 
Qot  induce  a  right,  442 
nduced  by  the  act  of  giving  a  house 
mposition,  442 

son  possessing  the  right  of  prescrip- 
— See  Sbaffa. 
-See  Eyidekce,  353 

>ject  of  Sha£fa. — See  Sbapfa. 
ee  Shitas. 

)f,  616 

$ee  Pabtmibship,  217 

Purchase.  ~See  Sale. 

Ilowers  of   Alee.—See  Fbelhhmakt 

OURSE. 

;  a,  494,  506 

A.CKK0WLEDO1IEHTS.  — BaIL. — DiTOllOB. 

-tal  illness,  rules  for  determining  the 
!  of  being,  685 

)f  wife  to  maintenance  in  case  of,  141 

K8 — 

nowledgments  made  by,  436 
3  by. — See  Divorce. 
ntracted  for. — See  Bail. 
rge  of  debt  by,  437 

il  records  preserved  in  the  office  of 

istrate,  336 

;ee  Debts,  Travstib  of,  333 

ption  of,  466 

scs  attending,  468 

)AAD,  xxii 


ics  of  prohibited  drink,  620 
Abominatioks,  597 
)f  goods  sold  by  weight,  308 
concerning  the  wearing  of,  597 
.—See  Sals,  269 

E8.— See  Sale,  243,  808 
hiwful.— See  Sale,  299 

ee  Pawns,  637 

y  in,  is  valid,  3S1 

st  term  for  delivery  of  the  commodity 

,  301 

ation  of,  304 

ntal  roles  respecting,  411 

lee  Sale,  312— Zakat. 
lents,  697 


SnoLABa— 

Definition  of  this  term,  816 
SiMMnr  THnamr,  241 

SiHOEBS — 

Testimony  of  public,  not  admiaiible,  861 
Rules  respecting,  638 
SnroiHo — 

There'is  no  hire  for,  499  '^ 

SiHOULAB  AOEROT — 

Definition  of,  224 
SiBF.— See  Pawxs,  637.— Sale,  296 
Agency  in,  is  invalid,  881 
Pawn  in,  637 

SibfSale— 

Definition  o^  812 

The  articles  opposed  must  be  exactly  equal  in 
point  of  weight,  but  may  differ  in  quality, 

312 
The  exchange  must  take  place  upon  the  spot, 

312 
Gold  may  be  sold  for  silver  at  an  unequal  rate, 

provided  the  exchange  take  place  upon  the 

spot,  312 
No  act  can  be  performed  with  relation  to  the 

return  until  it  be  received,  812 
Objection,  313 
Beply,  813 
Qold  may  be  sold  for  silver  by  conjecture, 

but  not  gold  for  gold,  nor  silver  for  silver, 

818 
In  the,  of  an  artide  having  gold  or  ^ver 

upon  it,  the  price  paid  down  is  opposed  to 

tiie  gold  or  silver,  813 
In  the  purchase  of   plate,   if   the  parties 

separate  before  payment  of  the  full  price, 

the  sale  is  valid  only  in  the  proportion 

paid,  818 
Or  if  it  be  discovered  to  be  in  part  the  property 

of  another,  the  purchaser  may  relinquish 

the  bargain,  814 
But  this  does  not  hold  with  respect  to  an 

ingot,  814 
Where  the  article  on  each  side  consists  of  two 

species  of  money,  the  sale  at  an  unequal 

rate  is  lawful,  314 
And  so  also  where  the  article  on  one  side 

oonsLste  of  a  certain  number  of  coins  of 

one  species,  and  on  the  other  of  an  equal 

number  of  two  species,  315 
A  deficiency  of  value  on  one  side  in  point  of 

weight,  may  be  made  up  by  the  addition 

of  any  otiier  article  of  proportionable  value  » 

815 
A  debt  may  be  commuted  in  the  course  of  a, 

315 
One  pure  and  two  base  dirms  may  be  sold  for 

two  base  and  one  pure,  815 
Description  of,   and  rules    respecting,   base 

coinage,  815 
A,  for  base  dirms  is  nuU,  if  they  lose  their 

currency  before  the  period  of  payment,  816 
Rules  with  respect  to  copper  coinage,  816 

SiSTEBfl — 

Must    furnish    maintenance     to    indigent 
'  brother,  148 

SiTIEBA — 

PjTopoitl  of  Burriage  to  a.— See 

SLANi>sB.^See  PuMifBimnr,  197 
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TaOTB  pROPSRTT.^See  ZixaT|  15 

PROYKS — 

Definition  of  Lookta,  208 

A  trove  property  ia  as  a  tnut  in  the  hands 

of  a  finder,  208 
Who  is  not  responsible  for  any  damage  it 

may  sustain  in  his  hands,  208 
Unless  he  arow  that  he  took  the  property 

with  a  view  to  convert  it  to  his  own  nse, 

208 
The  finder  is  responsible  for  the,  if  he  hare 

not  witneasess  to  testify  that  he  took  it  for 

the  owner,  208 
The,  is  sufficiently  witnessed  by  the  finder's 

notification  of  it  to  the  bystanders,  209 
A,  nnder  ten  dirms  most  be  adverUsed  for 

some  days,  and  one  above  ten  dirms,  for 

a  year,  209 
A,   of  an  insignificant  nature  may  be  con- 
verted by  the  finder  to  his  own  nse,  209 
If  the  owner  do  not  appear  in  due  time,  the 

finder  may  either  bestow  the  property  in 

alms,  or  keep  it  for  the  owner,  209 
Where  the,  has  been  bestowed  in  alms,  the 

owner  may  either  ratify  the  alms-gift,  209 
Or  take  indemnification  from  the  finder,  210 
Objection,  210 
Reply,  210 
Or  from  the  pauper  upon  whom  it  has  been 

so  bestowed,  210 
Or,  if  still  existing,  may  claim  restitution  of 

it,  210 
Objection,  210 
Reply,  210 
Stray  animals  ought  to  be  secured  and  taken 

care  of  for  the  owner,  210 
But  he  is  not  responsible  to  the  finder  for  the 

subsistence,  unless  it  be  furnished  by  the 

order  of  the  magistrate,  210 
Who,  if  they  be  fit  for  hire,  must  direct 

them  to  be  hired  out  for  that  purpose,  210 
Or,  if  unfit,  to  be  sold,  and  the  price  retained 

by  the  owner,  210 
Unless  he  think  fit  to  order  them  a  sub- 

sistence,  which  is  in  that  case  a  debt  upon 

the  owner,  21 1 
But  subsistence  must  not  be  ordered  for  more 

than  a  few  days,  211 
Nor  unless  the  finder  produce  evidence  in 

proof  of  the,  211 

Objection,  211 

Reply,  211 

If  the  finder  have  no  evidence,  the  order  for 
subsistence  must  be  conditioned  upon  the 
veracity  of  his  declaration,  211 

The  finder  has  no  claim  upon  the  owner  for 
the  subsistence,  unless  the  maigstrate  ex- 
pressly declare)  in  his  order,  that  the 
owner  is  responsible  for  the  same,  211 

But  he  may  retain  the,  from  the  owner  until 
he  be  paid  for  the  subsistence  211 

If,  however,  the,  perish  in  the  finder's 
possession,  after  detenUoUi  he  has  no 
claim,  211 

Of  unlawful  ariiclea  are  to  be  advertiaed  and 
dispoaed  of  in  the  aamt  manner  at  those 
of  lawful  artioka,  211 


Tbotxs — continued,  ' 

The  claimant  of  a,  must  prove  his  right  by 

evidence,  but  it  may  be  delivered  to  him 

upon  his  describing  the  tokens  of  it ;  in 

this  case,  however,  the  magistrate  cannot 

compel  a  surrender,  212 
^e  finder  surrendering  the,  upon  description 

of    the  tokens,   without  evidence,    must 

take  security  from  the  claimant,  212 
The  finder  is  not  to  be  compelled  to  surrender 

the,  although  he  acknowledge  the  right  of 

the  claimant,  212 
A,  cannot  be  bestowed  in  alma  upon  a  rich 

person,  213 
Nor  can  the  finder,  if  rich,  lawfully  oonvert  it 

to  his  own  use,  213 
The  finder,  if  poor,  may  oonvert  the,  to  his 

own  use,  or,  if  rich,  may  bestow  it  upon 

his  poor  children,  218 
Trust. — See  Aamcr,  396 
Trusts — 

Pledges  cannot  be  taken  for,  686 

Proof  of  a,  does  not  defeat  a  plea  founded 

on  usurpation,  414 
Plea  of^  opposed  to  an  alleged  usurpation,  421 
A  pledge  cannot  be  taken  in  security  for,  636 
Truster. — See  Dsposit,  471 
Trustxis.— ^ee  Pawns,  644 
Law  respecting,  149 
Of  a  missing  person,  214 
Of  a  pledge,  632 

Responsibility  of,  and  rules  eonoeming,  847 
TTTHi.~See  Tiths. 

Zakat  to  be  levied  on  wine,  18 


U. 


UxHRB. — See  Arbitrator. 
UvAUTHORizxn  Prrsoh  (Fasolee)— 

Contract  of  marriage  executed  by,  42 
UvciROUMoisRi)  Prrsoh — 

Evidence  of,  admissible,  868 

UVOLR — 

Testimony  of  a  nephew  concerning  his,  861 
UvJUBT  Prrsoh.— See  Rrprobatb. 
Uhlawful  Drixxs. — See  Prohditr])  Liquors. 
Uhlawvul  Mrats,  691 
Ubutruct. — See  Pawhs. — Wills,  693 

Does  not  constitute  property,  48 

Bxtent  of,  in  hire. --See  Hire. 

Partition  of. — See  Partitioh. 

USUVRUOTUART  WiLLS — 

Meaning  bequests  of  usufruct. — See  Wills. 
Usurer— 

Testimony  o^  362 
UsuRpAnoH — 
Of  Maxoom,  or  Licented  Slavei,  533 
Cf  OhoA,  538 
Definition  of  the  term,  583 
Acts  by  which  usurpation  is  established,  533 
A  wilful  usurper  is  an  offender,  533 
The  usurper  of  an  article  of  the  dass  of 
similars,  is  responsible  for  a  similar,  if  it 
be  destroyed  in  his  possession,  533 
If  the  artaela  be  of  the  dass  of  non-aimilarB, 

he  is  rei^onsible  for  the  Talue,  534 
Tb«  aetoal  atiide  uanrped  must  be  rastored 
to  the  proprieior,  if  it  be  «xtaat|  584 
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VlBGIHITT — 

Signs  of,  destroyed  by  any  aocidenty  85 

Evidence  to,  854 
Vows,  160 

Or  Eiman,  150 

Definition,  150 
Chapter  I. 

Oaths  of  a  sinful  nature  are  of  three  kinds, 
150 

Perjury,  150 

Objection,  150 

Beply,  150 

Contracted,  where  not  fulfilled,  151 

And^noonsiderate  oaths,  151 

Expiation  is  incumbent,  whether  the  tow  be 
wilful,  a  compulsoiy,  or  although  the  oath 
be  taken  under  a  deception  of  the  memory, 
151 

The  yiolation  of  a  vow,  whether  by  compul- 
sion or  through  forgetfulness,  requires 
expiation,  151 

Objection,  151 

Reply,  151 
Chapter  II. 

Of  vakai  Conttttutes  an  Oath,  or   Vow^  and 
vfhat  does  not  ConttituJte  ii,  151 

An  oath  may  be  expressed  by  using  the  name 

of  (]h)d,  or  any  of  His  customary  attributes, 

151 
Excepting  His  knowledge,  wrath,  or  mercy, 

151 
It  is  not  constituted  by  using  any  other  name, 

151 
Particles  of  swearing,  152 
Swearing  by  the  truth  of  God  is  not  an  oath, 

152 
The  expressions,   **I  swear,"  "I  tow,"  **I 

testify,"  constitute  an  oath,  without  the 

name  of  God,  152 
Swearing  by  the  existence  of  God  makes  an 

oath,  152 
A  vow  may  be  contracted  by  the  imprecation 

of  a  conditional  penalty,  152 

Chapter  III. 

Of  Kafara,  or  Expiation : — 

A  vow  may  bo  expiated  by  the  emancipation 

of  a  slave,  the  distribution  of  alms,  153 
Of  fasting,  153 

Previous  expiation  does  not  suffice,  153 
A  sinful  vow  must  be  broken  and  expiated, 

154 
Of  infidels,  being  nugatory,  cannot  be  held  as 

violated,  154 
Of  abstinence,  154 

Is  binding,  where  any  condition  annexed,  155 
Pronoun(^,  with  reservation  of  the  will  of 

God,  are  null,  155 

Chapter  IV. 

Of   Vows   teith   respect   to   entrance   into   a 
residence  in  a  particular  place,  155 

A,  against  entering  a  house  is  not  violated  by 

entering  a  mosque,  church,  &c.,  155 
A,  against  entering  a  serai  is  not  violated  by 

entering  a  ruin,  156 
A,  against  entering  any  particular  house  is 

not  broken  by  entering  it  when  in  niin& 

156 


Vows — continued. 

Against  entering  in  a  booM  not  violated  by 

going   under  the    roof    or   entering   the 

portico,  156 
Case  of,  respecting  abstinence  from  a  thing 

in  which  the  rower  is  at  present  engaged, 

156 
Against  residing  in  alitz  not  broken  by  the 

vower's  family  continuing  to  reude  Uiere, 

157 
Chapter  V. 

Of  Vows  respecting  various  actions,  such  as 

coming,  going,  riding,  and  so  forth,  157 
An  evasion  of,  is  a  violation  of  them,  157 
An  undetermined,   of   performance    is   not 

violated  until  the  death  of  the  vower,  158 
Made  with  a  view  of  prevention,  158 
Case  of  a,  expressed  generally,  but  restricted 

in  its  sense  to  some  particular  oocaaion, 

158 

Chapter  VI. 

Of  Vows  with  respect  to  Eating  or  Drinking, 

158 
With  respect  to  eating  dates,  158 
Of  abstinence  from  anything  is  not  broken 

by  eating  that  thing  when  it  has  acquired 

a  new  description,  159 
Or  denomination,  159 

Chapter  VII. 

Of   Vmos  with  respect  to  Speaking  and  Con- 
versing,  163 

A,  against  speaking  to  such  a  person  is 
violated  by  speaking  to  him  within  hearing 
distance,  although  he  be  asleep^  168 

Case  in  which  the  violation  of  the  vow 
depends  upon  the  meaning  of  the  terms 
used  in  it,  163 

Case  of  a,  against  conversing'with  a  person 
for  a  specified  time,  163 

Repetition  of  prayer,  &c.,  at  the  stated  seasons 
does  not  violate  a  vow  of  silence,  163 

Made  respecting  the  day,  extends  to  the  night 
also,  164 

Case  of  a,  of  inhibition  restricted  to  a  par- 
ticular occurrence,  164 

A,  against  conversing  with  a  person 
described  is,  in  relation  to  another,  not 
violated  by  conversing  with  that  person 
after  the  description  with  respect  to  the 
other  is  done  away,  164 

A,  against  conversing  with  such  a  youth 
is  violated  by  conversing  with  him  after 
manhood,  165 

Respecting  converse  with  reference  to  him, 
165 

Chapter  VIII. 

Of  Vows  in  Manumission  and  Divorce : — 

Divorce  vowed  on  condition  of  the  birth  of  a 
child,  takes  place,  although  the  child  be 
stillborn,  166 

Freedom  vowed  in  favour  of  a  child  that 
may  be  bom  of  a  female  slave,  takes  place 
on  her  first  livebom  child,  166 

Case  of  a,  of  freedom  to  the  first  pur- 
chased slave,  167 

Case  of  a,  of  freedom  to  a  last-purchand 
slave)  167 
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Wkiohiro  ahb  Mbasttrimo — 

In  porchase  and  sale,  287 
Wells. — See  Watkbs. 

Space  appropriated  to,  where  dug  in  waste 
lands,  611 

A  person  digging  is  responsible  for  accidents, 
662 

Digging  in  a  highway,  373 

Partition  of  a,  570 

Partnership  in,  229 

Appropriations  of,  to  pious  uses,  240 
Whiat — 

Flour  and  meal  cannot  be  sold  for. — See 
Salb,  291 

Purchase  and  sale  of. — See 
Whoredom. — See  Pukishmerts,  176 

By  compulsion,  523 

Means  either  fornication  or  adultery,  29 

Rules  for  ascertaining  the  perpetration  of,  1 76 

What  acts  constitute,  176 

Evidence  requii^  in. — See  Btidercb,  353 

Eyidence  of  retractation  therefrom,  178 

Purgation  of  witnesses,  858 
WiDDA. — See  Deposits,  471 

WlDDEETAT,  471 

Widow — 

No  maintenance  due  to,  145 

Claim  of,  upon  her  husband's  estate,  847 

Widowhood — 

Rules  to  be  observed  by  women  during,  182 

Wipe. — See  Diyorcb. 

Repudiated,  acknowledgment  in  favour  of, 
438 

Where  entitled  to  maintenance  firom  hus- 
band, 140 

Must  have  a  separate  apartment,  143 

Maintenance  where  husband  absentee,  144 

No  decree  for  maintenance  can  be  issued 
against  the  property  of  an  absentee  hus- 
band upon  the  bare  testimony  of  his,  145 

Difference  of  religion  makes  no  differenca  as 
to  obligation  to  maintain  a,  146 

Unless  she  be  an  alien,  147 

A  poor  man  required  to  support,  and  in- 
fant children,  148 

Wikalit. — See  Aqerct. 

WiLLA,  513 

Definition  of,  513 

Of  two  descriptions,  Ittakit  and  Mawalat, 
513 

The,  of  a  slave  appertains  to  his  emancipator, 
rendering  him  liable  to  fines  incurred  by 
the  slave,  and  endowing  him  with  a  right 
of  inheritance,  513 

Objection,  514 

Reply,  513 

A  stipulation  of  waving  the  claim  to  inheri- 
tance is  invalid,  514 

The,  of  a  slave  emancipated  by  Kitabat  ap- 
pertains to  his  master,  514 

Objection,  514 

Reply,  514 

The  same  of  the,  of  Modabbirs,  Am-Walids, 
514 

And  slaves  emancipated  by  affinity,  614 

In  the  emancipation  of  a  pregnant  female 
slave  the,  of  the  fcetns  belongs  to  her 
emancipatory  514 


WiLLA — eonUnued. 

But  if  she  be  not  delivered  in  six  months 

from  the  date  of  her  manumission,  it  may 

shift  from  him  to  the  father's  emanci- 
pator, 514 
Case  of  a  Persian  marrying  a  freed  woman, 

515 
If  the  father  and  mother  are  both  freed 

persons,  the,  of  their  children  belongs  to 

the  father's  tribe,  516 
Heirship  is  established  by  the,  of  manumis- 
sion, 516 
An  emancipatress  ia  entitled  to  the,  of  her 

freed-men,  &c.,  but  not  of  their  children, 

516 
The  estate  of  a  freed  man  descends  to  the 

lineal  heir  of  the  emancipator,  and  not  to 

his  heirs  general,  517 
Of  the  NawfUaty  or  of  Mutual  Amity^  517 
Nature  and  effect  of  the  contract  of  Mawalat, 

517 
Either  party  may  dissolve  the  contract  in 

presence  of  the  other,  518 
Or  the  inferior  party  may  break  it  off  in  the 

superior's  absence,  by  engaging  in  a  Mawa- 
lat with  some  other  person,  51 8 
But  he  cannot  do  so  after  the  other  has  paid 

a  fine  incurred  by  him,  518 
A  freed-man  cannot  engage  in  a  contract  of 

Mawalat, 
Oath  cannot  be  denuuided  from  defendant  in 

respect  of,  402 
WiLLA  Mawalat, 
Will— 

In  divorce  as  oontrasted  with  liberty  and 

option,  91 
Will  MASH£BAT.~See  Ditorob,  91 
Wills— 

Definition  of  the  terms  need  in,  670 
Chapter  I. 
Of  WiUi  that  art  Legal  and  WiUs  that  are 

Laudable,  and  of  the  Retractation  of^  670 
Are  lawful  and  valid,  670 
To  the  extent  of  a  third  of  the  testator's 

property,  671 
But  not  to  any  further  extent,  671 
Unless  by  consent  of  the  heirs,  671 
A  bequest  to  an  heir  is  not  valid  unless  con- 
firmed by  the  other  heirs,  671 
A  bequest  to  a  person  from  whom  the  testator 

had  received  a  mortal  wound  is  not  valid, 

672 
And  if  a  legatee  slay  his  testator,  the  bequest 

in  his  favour  is  void,  672 
A  bequest  to  a  part  of  the  heirs  is  not  valid, 

672 
Bequests  are  valid  between  MussulmRns  and 

Zimmees,  672 
The  acceptance  or  rejection  of  them  is  not 

determined  -  until  after  the  death  of  the 

testator,  672 
It  is  laudable  to  avoid  making  them  where 

the  heirs  are  poor,  673 
The  legatee  becomes  proprietor  of  the  legacy 

by  Ms  acceptance  of  it,  678 
Which  may  be  either  exprassed  or  implied, 

678 
Bequest  by  an  insolvent  penon  if  Toid,  678 
8o  by  an  infant,  678 
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Wills — continued. 

A  slare,  excceeding  one-third  of  the  pro- 
perty, emancipated  on  death-bed,  Ib  ex- 
empted from  emancipatory  labour  by  the 
heirs  assenting  to  his  freedom,  687 

A  bequest  of  emancipation  in  favonr  of  a 
slave  is  annulled  by  his  being  made  over 
in  compensation  for  an  offence  committed 
by  him,  687 

Where  the  heir  and  the  legatee  agree  con- 
cerning a  slave  having  been  emancipated 
by  the  testator,  the  allegation  of  the  heir 
is  credited  with  respect  to  the  date  of  the 
deed,  687 

Of  an  alleged  emancipation  and  debt  credited 
by  tbe  heirs,  687 
Of  BequetUfor  Piout  Purposei,  688 

In  the  execution  of  bequests  to  certain  pious 
purposes,  the  ordained  duties  precede  the 
voluntary,  688 

Unless  all  the  purposes  mentioned  be  of 
equal  importance,  in  which  case  the 
arrangement  of  the  testator  must  be 
followed,  688 

As  well  as  where  the  purposes  of  the  bequest 
are  of  a  purely  voluntary  nature,  688 

Rules  in  bequests  towards  the. performance  of 
a  pilgrimage. 
Chapter  IV. 

Of  Willi  in  favour  of  Kintmen  and  other 
Connections^  689 
A  bequest  to  a  neighbour  is  in  favour  of  the 

owner  of  the  next  adjoining  house,  689 
And  comprehends  aU  competent  descriptions 

of  persons,  689 
Rules  in  bequests  to  the  '^As*heer"  of  the 

testator,  680 
And  to  his  Khatn,  689 
And  to  his  Akraba,  690 
Or  to  the  Ahl  of  a  particular  person,  691 
Or  of  the  house  of  a  particular  person,  691 
Or  to  the  orphans,  blind,  lame,  or  widows  of 

a  particular  race,  691 
Or  to  the  race  of  a  particular  person,  691 
Or  to  the  Awlad  of  a  particular  race,  691 
A  bequest  to  the  heirs  of  a  particular  person 
is  executed  agreeably  to  the  laws  of  in- 
heritance, 691 
Case  of  a  bequest  to  the  Mawlaa  of  the  testa- 
tor, 692 

Chapter  V. 

Of  Utufructuary  Wills,  692 

An  article  bequeathed  in  usufruct,  692 

Must  be  consigned  to  the  legatee,  692 

But  if  it  constitute  tbe  sole  estate,  being  a 
slave,  he  is  possessed  by  the  heirs  and 
legatee  alternately;  or,  being  a  house,  it 
is  held  among  them  in  their  due  propor- 
tions, 692 

Nor  are  the  heirs  in  the  latter  instance  allowed 
to  sell  their  slaves,  693 

The  bequest  becomes  void  on  the  death  of 
the  legatee,  693 

A  bequest  of  the  produce  of  an  article  does 
not  entitle  the  legatee  to  the  pexional  nse 
of  the  article,  698 

Nor  does  a  bequest  ol  tke  me  entitle  him  to 
let  it  to  hire,  693 


Wills — continued. 

A  bequest  of  the  use  of  a  slave  does  not 
entitle  the  legatee  to  carry  him  out  of  the 
place,  unless  his  family  reside  elsewhere, 
694 

A  bequest  of  a  year*s  product,  if  the  article 
exceed  a  third  of  tbe  estate,  does  not 
entitle  the  legatee  to  a  consignment  of  it, 
694 

In  a  bequest  of  the  use  of  an  article  to  one, 
and  the  substance  of  it  to  another,  the 
legatee  of  usufruct  is  exclusively  entitled 
to  the  use  during  his  term,  694 

A  bequest  of  an  article  to  one,  and  its  con- 
tents to  another,  if  connectedly  expressed, 
entitles  the  second  legatee  to  nothing,  694 

A  bequest  of  the  fruit  of  a  garden  implies 
the  present  fruit  only,  nnlees  it  be  ex- 
pressed in  perpetuity,  695 

A  bequest  of  the  produce  of  an  animal  implies 
the  existent  produce  only  in  every  instance, 
695 

Chapter  VI. 

Of  Wills  made  by  ZimmeeSf  695 

A  church  or  synagogue  founded  during  health 
descends  to  the  founder*s  heirs,  695 

In  the  bequest  of  a  house  to  the  purpose  of 
an  infidel  place  of  worship,  it  is  appro- 
priated accordingly,  695 

Whether  any  particular  legatees  be  mentioned 
or  otherwise,  695 

Objection,  696 

Reply,  696 

The  bequests  of  Zimmees  are  of  four  kinds, 
696 

The  will  of  a  sensualist  or  innovator  is  the 
same  as  of  an  orthodox  Mussulman,  unless 
he  proceed  to  avowed  apostasy,  696 

The  will  of  a  female  apostate  is  valid,  696 

A  Moostamin  may  bequeath  the  whole  of  his 
property,  696 

But  if  he  bequeath  a  part  only,  the  residue 
is  transmitted  to  his  heirs,  696 

An  emancipation,  or  Tadbeer,  granted  by  him 
on  his  death-bed,  takes  effect  in  toto,  696 

Any  bequest  in  favour  of  a  Moostamin  is 
vaUd,  697 

The  bequests  of  a  Zimmee  are  subject  to  the 
same  restrictions  with  those  of  a  Mussul- 
man, 697 

He  may  make  a  bequest  in  favour  of  an 

unbeliever  of  a  different  sect,  697 
Not  being  a  hostile  infidel,  697 
Chapter  VII. 

An  executor  having  accepted  his  appointment 
in  presence  of  the  testator,  is  not  after- 
wards at  liberty  to  reject  it,  697 

His  silence  leaves  him  an  option  of  rejection, 
697 

But  Any  act  indicative  of  his  acceptance 
binds  him  to  the  execution  of  the  office. 
697 

Having  rejected  the  appointment  after  the 
testator's  deeease,  he  may  still  aooept  of  it^ 
nnlen  the  magistrate  appoint  an  executor 
in  the  interim,  697 


INDEX. 


781 


Y. 


YAMxiir,  OR  CoHBinoHAL  Vows.— See  Diyorob,  94. 

— Retraction  of  evidence  to  a, 
Yambxh  Gamoos. — See  Vows,  150 
Yaxxih  Moohakid,  150 
Yakebm  Liqhoo,  150 
Yawk  al  Fittsb,  23 
Yawx  al  Nihr,  24 
Ya  al  Fittib,  22 
Ya  KiB«Air,  592 
YAzxsB.—See  Sacrifice. 


Zabbah— 

Of  Zabbahy  or  the  $Uiying  qf  aninuU$  for  foodj 

587 
All  animals  killed  for  food,  except  fish  and 

locusts,  mnst  be  slain  by,  587 
Is  of  two  kinds,  by  choice,  and  of  necessity, 

587 
It  most  be  performed  by  a  Mossnlman  or  a 

Kitabee,  587 
Prorided  he  be  a  person  acquainted  with  the 

form  of  inrocation,  whether  man  or  woman, 

infant  or  idiot,  587 
It  cannot  be  performed  by  a  Magian,  587 
An  apostate,  587 
Or  an  idolater,  587 
(Hme  slain  in  any  place  by  a  Mohrim  is  nn- 

lawful,  or  slain  by  any  other  person  in  holy 

ground,  587 
Rules  with  respect  to  the  Tasmeea,*  or  inyoea- 

tion,  588 
In  the  first  species  of,  it  must  be  pronounced 

whilst  the  animal's  throat  is  cutting;  and 

in  the  second  spedes,  upon  shooting  the 

arrow,  or  letting  loose  the  dog  or  hawk  at 

the  game,  588 
Nothing  must  be  said  except  the  iuTOcation, 

589 
Proper  method  for  slaying  animals,  589 
It  may  be  performed  with  nails,  horns,  or 

teeth  (detached  from  their  native  place), 

589 
Or  with  any  sharp  instrument,  590 

Plrecantions  to  be  observed  by  the  slayer, 

590 
The  animal  is  lawful  although  it  be  wounded 

previous  to  cutting  its  throat,  590 

All  tame  animals  mnst  be  slain  by  cutting  the 

throat ;   and  wild  animals  by  chasing  or 

shooting  Uiem,  590 
Camels  must  be  slain  by  Nahr  rather  than 

by,  591 
The  fostus  of  a  dain  animal  is  not  lawful, 

591 

Of  ike  Twinge  vhieh  may  he  lawfully  eaUn^ 
and  of  ikoee  to4tdk  may  ito<,  591 

All  beasts  and  birds  of  prey  are  unlawfbl, 
591 


Zabbah— coiUintM(2. 

Rooks  are  neuter,  but  carrion  erows  and 
ravens  are  unlawful. — ^Bftagpies,  the  croco- 
dile, otter,  all  insects,  and  the  ass  and 
mule  are  unlawful,  591 

Hares  are  neuter,  591 

No  aquatic  animal  is  lawful  except  fish,  592 

Fish  which  perish  of  themselves  are  not 
lawful, 
ZABBAB.^See  Food. — Hmrmro. 

Slaying  animals  for,  687 
Zakat — 

Definition  of,  1 
Chapter  I. 

Introdaotory,  1 

Obligation  of,  and  conditions  upon  which  it  is 
incumbent,  1 

Not  due  from  infants  nor  from  maniacs,  1 

With  certain  exceptions,  2 

Nor  from  Mokatibs,  2 

Nor  from  insolvent  debtors,  2 

Nor  upon  the  necessaries  of  life,  2 

Nor  upon  uneertain  property,  2 

It  is  due  upon  unquestionable  property,  8 

Intention  of  traffic  in  property  subjects  it 
to,  3 

Intention  of,  in  the  payment  necessary  to  its 
validity,  3 

Exception  under  certain  circumstances,  8 
Chapter  II. 

Of  Zakat  from  Bawyeem  ;  i.e.,  from  herde  and 
Jbckif  4 

Definition  of  Sawayeem,  4 
Of  Zakat  of  CameU,  <t*c.,  4 

One  goat  due  upon  five  camels,  4 

FemiJe  camels  only  lawful  in  the  payment 
of,  4 

Camels  of  all  descriptions  included,  5 

Of  homed  cattle,  5 

One  yearling  due  upon  thirty  kine,  &c.,  5 

BuffiJoes   are  included  with   other  homed 
cattle,  5 
Of  OoaU:-- 

One  due  upon  forty,  6 

Kids  or  lambs  are  not  acceptable  payment 
unless  above  a  year  old,  5 

But  males  and  females  are  equally  accept- 
able, 6 
Of  HoTUt:  — 

One  deenar  per  head  due  upon  horses,  or  five 
deenars  per  cent,  or  the  total  value,  6 

Not  due  upon  droves  consisting  entirely  either 
of  males  or  females,  6 

No,  due  upon  asses  or  mules,  unless  as  articles 
of  commerce,  6 
Of  Kidt,  Calva,  and  Carney  CoU$:— 

Not  due  upon  young  of  herds  or  flocks  until 
a  year  old,  6 

One  camel's  colt  due  on  twenty-fire,  6 

Case  of  payment  of,  by  substitution,  6 

Substitution  of  value  lawful,  6 

Labouring  cattle  exempt  from,  7 

Must  be  paid  in  cattle  of  a  medium  value,  7 

Law  respecting  property  acquired  in  the 
interim  between  the  payments, 

Rules  respecting  the  Afoo,  7 

Case  of,  bebg  levied  by  the  rebels  or  schis- 
matics, 8 
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Zabib-al  Bawatat,  xxyiii 

Zahib  Rawatst,  xxyiii 

Zamih,  327 

Zamin  be'l  Ohda,  328 

Zamin BEL  Dirk,  328 

Zee  AD  AT,  xxviii 

Zee  al  Kapa,  xxxri 

Zbtp,  433 

ZiFFEB,  xxviii 

ZiHAB.  —  See  Aboxinatiors,    602.  —  Diyobcb, 

117 
Zamisb.— See  Bail,  827 


ZncAS,  3 

ZlXMBl — 

May  testify  ooncerning  a  Mooetamin.  363 
Land  devolTing  from  a  Monalmioi  to 
becomes  subject  to  tribute,  18 

ZiMXEEs. — See  Sale,  309.— Wills,  695 
Declarations  by,  to  be  credited,  12 
Zakat  not  to  be  bestowed  upon,  20 

ZiHVA,  or  Whobbdom,  176 

ZiBBA,  91 

ZooT,  258 
iZooTA,  258 
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MEMORANDUM. 
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MEMOIRS  AND   CORRESPONDENCE 

OF 

FKANCIS    ATTERBURY,    D.D., 


BISHOP    OF    ROCHESTER, 

With  his  Distinguished  Contemporaries;  compiled,  chieflj  from  the 

Atterbory  and  Stnart  papers, 

Br   FOLKESTONE   WILLIAMS, 

Author  of  ''LiTos  of  the  English  Cardinals,"  fcc.  &e.    Two  Tolumes, 

Demj  8to,  price  £1  8#. 


"Worthj  of  high  appreeUtlon  mutt  be  the  nun  who  wu  warmljlored  by  Pope, 
revered  by  Wesley,  admired  bv  Steele,  end  bonoared  by  Swift;  who  wes  the  centre  of 
that  brilliant  sociel  circle  that  included  Bushy,  Dryden,  Addlsun,  Prior.  Congrere,  Qay, 
Arbuthnot,  Garth,  RadcUffe,  Paroell,  Rowe,  Dr.  Willliim  King,  Dean  Aldiich,  Lords 
Orrery  and  Stanhope,  Drs.  John  and  Robert  Fteind,  Locke,  Newton,  Bentley,  the  able 
critic,  and  Binifham,  the  learned  divine. 

*'  Nor  was  he  leas  an  object  of  regard  to  the  riral  interests  stmggling  for  pre-eminenee 
at  Court,  represented  by  Marlborough.  Shaftesbury,  Sunderland,  Oodolphin,  Halifax, 
Somers,  Laiisdowne,  Dorset,  Haroourt,  Bathnrst,  Bollngbroke,  Oxford,  Buckingham, 
Walpole,  Carteret,  Townshend,  and  Pultcney— not  forgetting  the  fair  candidates  for 
power,  the  Duchesses  of  Marlborough,  Buckingham,  and  Queeniib«rr>-,  and  L«dy  Masham. 
In  hU  own  profession  he  «  as  honoured  with  the  affection  of  Bithope  TreLiwny.  Oastrell, 
and  Smalridge,  and  Dr.  Sachererel :  though  he  excited  the  hostility  of  Hoadly,  Wake, 
Burnet,  and  Tenison.  Such  were  his  coadjutors  and  opponents  to  the  period  of  his  arbi- 
trary ban'shment,  when  lie  was  obliged  to  mingle  m  a  new  set  of  associat«a,  wlio 
endeavoured  to  support  the  claims  of  the  son  of  James  II. — The  Dukes  of  Ormonde  and 
Wharton,  L.ord  Mari«chal,  Keith,  Loohiel,  and  the  rest  of  that  brilliant  staff  of  adven- 
turers and  enthusiasts  who  sacrificed  their  fortones  and  their  lives  in  his  service,  including 
the  traitors  who  took  bribes  to  betray  its  secrets. 

"  Particularly  worthy  of  notice  wHl  be  found  Atterbnry's  relations  with  his  home  drele ; 
for  na  he  was  honoured  as  a  prelate,  and  esteemed  as  a  statesman,  he  was  loved  as  a 
parent  The  epi>K>de  m  hb  career  in  wiilch  Ids  daughter  figures,  must  be  claseed  amongst 
the  most  touching  ever  narrated. 

"  An  actor  of  such  prominence  in  the  historical  drama  then  In  ooorse  of  performance 
ought  not  to  be  denied  his  claim  to  hononrahle  fame  becan^e  he  dioee  to  commit  himself 
to  legitimacy  when  that  cause  was  embraced  by  an  important  section  of  the  intelligence 
and  wealth  of  the  country.  The  editor  therefore  confidently  appeals  to  hb  readers  In 
favour  of  tlib  vii-tim  of  party  vindictlveness*  It  Is  scarcely  necessary  to  aasure  them 
that  in  doing  honour  to  the  man  who,  for  honesty,  oonsl^ency,  and  disintereetednesa, 
ought  to  be  considered  the  marvel  of  a  corrupt  age.  they  may,  without  reproach,  forget 
the  Jacobite.  He  never  would  have  been  one  had  he  been  fairly  treated.  He  was  forced 
into  the  service  of  the  Pretender.  When  be  found  those  petriotic  anticipations  which 
first  inducvd  him  to  support  the  cause  were  not  likely  to  be  realised,  he  was  willing  to 
acknowledge  his  error;  but  the  iniustlce  that  produced  his  banishment  mslntatned  it  till 
his  death,  and  has  ever  dnoe  raised  a  lensslees  elamoor  against  his  memory.** 
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THE  FIEST  AGE  OP 

CHRISTIANITY  AND   THE    CHURCH. 

Bt  JOHN  IGNATIUS  DOLLINQBR,   D.D., 
Professor  of  Eodedastical  History  in  the  UniTersitj  of  Manich,  &c  &c. 

Tbakslatbd  raoii  the  Qermah  bt  HBNRY  NUTOOMBB  OXBNHAM,  11  A., 

LATK  SCHOLAB  OP  BaUOL  CoLLBQB,    OxFOBD. 

Second  Edition,      In  8vo,  pp,  zxir.  and  439,  price  12t.  6d. 


Book  L— Cskut  axd  tbb  ApoarLia.— Mlmittry  and  TMiehlng  of  Christ— St  Petor 
and  St  Paol.  8t  Jamas,  St.  Jada,  St  John,  and  the  wwaininy  Apoatles. 

Book  IL — DocTBorx  of  tbb  Atostlbs. — Scrlptare  and  Tradition.— The  Trinitj, 
Incarnation,  and  Kedcmption. — ^Tbe  Church  and  tha  Sacraments. — ^The  laat  thlnga,  and 
the  future,  of  the  Chorch  and  the  World. 

Book  III.— CovaTiTUTuni,  Wobbhif,  Aim  Jjwm  of  tbb  Apostouo  Chuboh. — 
Order*  and  Offlcea  of  Mlniatry  and  Spiritual  Gtfta.— Ordinancea  of  Diadplbie  and 
Worship,  and  Religioos  Idea*.- Eoeleaiastloal  InaUtntioos  and  OnstMBsi— Social  snd 
PoUtlcal  Relations. 


CRITICAL  NOTICES. 


*'Two  Terv  dilTerent  plassws  of  resdcra 
will  find  in  *  The  First  Age  of  Christianity 
and  the  Church,*  exactly  the  kind  of  iMMk 
which  they  need.  Thoae  who  deafare  a 
succinct  and  unincumbered  narrative  of  the 
founding  of  Christianity,  viewed,  indeed, 
from  Roman  Catholic  stuidpoint  bnt  em- 
bodying the  results  of  the  latest  and  most 
searching  criticism,  may  have  reouurie  to 
Dr.  DoHinger's  pagea,  with  no  fear  of 
being  bewildered  by  any  nndoe  parade 
of  the  proceM  by  which  he  has  arrived  at 
his  conclusions.  Those,  again,  who  are 
familiar  with  the  varied  forms  of  modem 
theological  speeulaUon,  may  here  find  a 
verdict  upon  the  great  questions  indiM>ntc^ 
pronounced  by  the  moat  learned  ana  im- 
partial historian  thatCathohc  Qermany  haa 
produced.  We  must  not  take  leave  of  '  Tha 
First  Age  of  Christianity  and  the  Church* 
without  a  word  of  praise  for  the  translator. 
The  rendering  of  German  proae  into  read- 
able English  b  a  rare  oecmrrenee  la  lite- 
rature, and  we  trust  that  Mr.  Ozenham 
may  find  in  the  deserved  success  of  his 
vigorous  and  idiomatic  version  of  a  most 
important  book,  an  ample  induorment  to 
continue  his  laboors  In  a  neglected  and  too 
often  thankleas  field."— AKvniay  Rmrim. 


**  We  are  very  glad  to  aee  the  work  of  ao 
temperate  and  large-minded  and  patient 
a  theologian  in  an   Engltah  drsss.     Mr. 


Oxanham  has  performed  his  part  ss  trans- 
lator with  mnch  akilL'      ~ 


**Thia  book  oonstitntas  a  very  valnshle 
addiUon  to  Engliah  CathoUo  Utaratnre."— 
DMmRevkm. 

**  Thla  book  abonnds  in  wiaa  and  in- 
teresCing  teachings  ....  It  haa  all  the 
weight  and  earnestness,  the  modesty  and 
generosity,  for  which  Dr.  DoUlnfar  haa  all 
along  been  famona.  Few  modem  writers 
on  Theology  sad  Choroh  History  have 
won  more  general  respect"— iScmiMMr. 

**  Xvenr  ray  is  collected,  as  It  were,  by  a 
lena,  and  thrown  npon  the  aaered  text 
Tha  work  la  so  Intereslh^r,  that  it  ia  no 
eaay  matter  to  lay  it  down.  Tha  transla- 
tion is  •»  eaay  to  read  as  if  it  ware  an 
originai  book.^'— ITcelfy  Regiskr. 


"Dr.  DoUlnger's  'Flrrt  Age  of  the 
Church,'  as  translated  by  Mr.  Oxenham. 
is  a  work  that  none  can  peruse  without 
being  suttck  by  the  truly  Christian  and 
Catholic  tone  in  which  it  ia  written.  As 
a  translation,  the  work  does  credit  to  the 
pen  of  Mr.  Oxenham ;  and  thoae  who  enter 
npoo  the  pemsal  of  It  with  attention  and 
dhmiminatioo,  will  find  a  most  useful 
compendium  of  early  Church  history."— 
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A  HISTOET  OF  THE 

SEPOY   WAR    IN  INDIA, 

1857-1868. 
By  JOHN  WILLIAM  KAYE, 
Aathor  of   **The  Histoiy  of   the  War  in  Af^hanistoiL 

Vol.  /.,  BvOf  price  18t.  (to  he  completed  in  S  volumei). 
VoliuiM  8  if  in  tlie  PraM. 


CONTENTS    OF    VOL.    I. 

Book  I— Iktroductort.— The  Conqneat  of  the  PnnJAb  and  Pego.— The  ** Right 
of  Lapse." — ^The  Annexation  of  Onde. — Progress  of  Englishism. 

Book  II.— Thk  Skpot  Armt:  ith  Ribb.  Pkooksss,  ahd  DBCLnrx.—Esiiy  History  of 
the  Native  Army.— Det^rlorattnfr  Intlaenoes.— The  Bindh  Matlniea.— The  Punjab 
Matlnies. — DisclpUne  of  the  Bengal  Armj. 

Book  III.— Thb  Outbkkak  or  thb  Mimirr.— Lord  Canning  and  his  CoondL— The 
Oade  Administration  and  the  Persian  War. -The  Rising  of  the  Btonn.— The  First 
Mutiny— Progress  of  Mutiny.— Excitement  in  Upper  India.— Bursting  of  the  Storm.— 
Apfkmdiz.  

CRITICAL    REMARKS. 


•*No  ilTing  writer  is  better  qnaliaed  for 
the  execation  of  the  task  which  he  has 
nnd«^rtalcrn  than  the  historian  of  the 
AfTghan  War,  and  we  may  at  <mce  say 
that  the  insta'ment  of  his  work  now  before 
us  is  in  erery  way  worthy  of  his  rrputa- 
tion  and  of  its  subject.  He  has  had  free 
access  to  all  the  best  sources  of  informa- 
tion, both  public  and  pnrate,  and  lie  has 
made  excellent  use  of  them.  Written  in 
a  style  at  once  animated  anddlfmifled— not 
unfreqaently.  Indeed,  rising  into  eloquence 
— it  is  remarkable  for  a  large  and  compre- 
hensive grasp  of  a  difllcult  and  compli- 
cated vubject,  for  the  ample  knowledge  it 
dUplays,  both  of  the  people  and  the  rulers 
of  India,  and  for  the  spirit  of  Impart  iNlity, 
candour,  and  generosity  in  which  the  con- 


duct of  men  of  all  parties  and  of  both 
races  is  discussed."— loiuftm  Revitm. 

"  The  sensation  this  Tolome  has  already 
produced  Is  so  great  that  the  reader  can 
scarcely  lay  it  down.  It  runs  more  like  a 
novel  of  intense  power  than  a  mere  rela- 
tion of  facts  and  circumstances;  the  style 
being,  moreover,  so  fascinating  that  it  is  in 
itself  safBcient  to  rivet  the  attention.  After 
a  most  careful  perusal  of  nearly  700  pMges 
of  this  well-condensed  snd  ably-digested 
volume,  we  come  to  the  conclusion  that  a 
masterpiece  of  inteiligenoe  and  authen- 
ticity has  been  produced,  the  results  of 
whMi  cannot  but  be  as  profitable  to  the 
public  as  the  manner  of  the  preparation  Is 
crrdluble  to  the  writer.**- iMr«  Wteklif 
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07 

THE  NATIVES  OF  INDIA, 

Bt  JAMES  KERR,  M.A., 

LATE  PRIMOIPAL  07  TMS  HINDU  OOLLEOS,  GALOTJTTA. 

In  pan  Svo,  price  lOi.  dd. 


"  A   work  of    considerable  interest,  abounding  In  obserratlon  and  anecdote  and 
written  in  a  spirit  of  honesty  and  fairness."— Doilir  Jfem. 
*'  The  work  is  worthy  of  cordial  reoommoidation." — Indian  MaH. 
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With  an  Aooonnt  of  Village  Life — Town  Life — Faahionable  Life— Married 
Life— School  and  UniTenity  Life,  &c.,  of  Qermany  at  the  Present  Time. 

ZUaftaOed  with  BoBfi  aai  Plotnts  of  the  Stodiot  Onitoma  at  tha  TTniTenity  of 


By  HENBY  MAYHEW. 

Aatbor  of  **  London  Labour  and  London  Poor/*  "  Great  World  of  London,"  Ac 

TwoVoluneiy  8to,  ISs. 


"Thia  ia  a  work  which  In  Ita  ootnwkan 
and  perhaps  aometimea  bolaterona  nrank- 
nesa,  will  shock  manv  admlrera  of  GWethe 
and  Schiller,  and  of  the  land  they  liyed  In ; 
bat  which,  nerertheleaa,  In  deapite  of  the 
honeit  downri^t  blowa  which  Mr.  Maj- 
hew  diatribatea  ao  freely  with  hla  EngUah 


eodgel  on  the  members  of  almost  every 
Q«^um  daaa  and  profeaaion,  and  on 
almost  erery  German  custom  and  inati- 
tution,  la  full  of  original  thought  and  ob- 
aenration,  and  may  be  studied  with  profit 
by  both  German  and  Engliah— eapedally 
by  the  German.'*— ilMauBum. 


A  Popular  Editton  of  Mr.  Mayhew's  "  German  Life/'  with  the 
Original  Dlnstrations,  crown  8vo,  78. 


8iooin>  BDinoir. 
Dedieatad,  bj  PermiMioa,  to  the  Bif hop  of  Oxford. 

SOCIAL    LIFE    OF    MUNICH. 

By  EDWARD  WILBERFORCE,  Esq. 
Poet  8to,  tloth,  6t. 

Coymrre.— Munich  tnm  the  Ontalda.— Mannen  and  Cuatoma.— Rojralty.— '*  The  Two 

Kin)^  of *'— Public  Buildinga.~Picture  Galleriea.— Kilnatler  Feste.— Cornelius  in 

Munich.— Kaulbach.— Munich  Artiatic— Practical  Munich.— Bararian   Railwaya.— The 

Royal  Library.— The  Theatre  In  Munich.— Conoerta  in  Munich.— Beerhouaea.— Village 

Life  in  Bararia.— Lawa  of  Itada.— Lawa  of  Marriage.— Lawa  of  FoUceu 


"The  *8ocial  Life'  ia  altogether  an  ad- 
mirable  photographic  picture,  sharp  and 
clear,  and  true  in  erery  line  of  U^t  and 
shade."— A)eclfllor. 

'*  Mr.  Wilberforoe  haa  written  a  deirtr 
and  characteriatic  account  of  thla  famoaa 
city  of  art* 


**  A  Tery  able  rolume.  Mr.  Wilberforoe 
ia  a  rery  pleaaant  and  agreeable  writer, 
whoae  opinion  ia  worth  hearing  on  the  sub- 
ject of  modem  art,  which  entera  largely 
into  the  matter  of  hia  diacourae."— dSofiir- 


18,  Waterloo  Place,  S.W. 
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Works  hy  Profeisor  Anited,  oontinued. 


PHYSICAL    GEOGRAPHY, 

6t  Pbofessob  D.  T.  ANSTBD,  M.A.,  F.&.S.,  &o.  fto. 
Third  and  enlarged  EdUion.    In  one  ^iek  wolumef  poet  Svo,  price  9«.  6<i. 


CONTENTS : 

Part  L— IvTBOOUonoa:— The  Earth  u  a  PUn«t— Physical  Forces.— The  SnooeMion 
of  Eocka. 

PAitT  IL— Eaktil— Land.— Moantabia.— HiUs  and  Valleyi.— Plateaux  and  Low  Plains. 

Past  III.— Watkb.— The  Ocean.— Rivers. -Lakes  and  Waterfalls. -The  Phenomena 
of  Ice.— Springs. 

Part  IV. -Air.— The  Atmosphere.- Winds  and  Storms.- Dew,  Clouds,  and  Rain.— 
Climate  and  Weather. 

Part  V.— Firs  —Volcanoes  and  Volcanic  Phenomena.— Earthquakes. 

Part  VL— Lirx.-The  DUtribation  of  Plants  in  the  different  Countries  of  the  Earth. 
—The  Distribution  of  Animals  on  the  Earth.— The  DistrlbuUon  of  PianU  and  Animals 
in  Time. — Effects  of  Human  Agency  on  Inanimate  Mature. 


**  Professor  Ansted  deserves  great  praise 
for  the  manner  in  which  he  has  put  toge- 
ther the  important  facts,  and  arranged  the 
contents.  The  book  is  l>oth  valuable  and 
comprehensive,  and  deserves  a  wide  circu- 
Ution."— 06Mrver,  Dtc.  23, 1866. 

"Professor  Ansted  lias  produced  what 
may  l^  regarded  as  a  text-book  of  the 
science,  and  one  of  the  best  pro<tuctions  of 
its  cIass.  ....  Professor  Ansted's  work 
has  considerable  merits,  and  will,  if  we 
miiitake  not,  be  eagerly  read.  The  sub- 
ject is  treated  in  a  masterly  manner 
throughout,  and  is  rendered  far  more  in- 
teresting than  could  have  been  expected. 
The  facts  are  clearly  stated,  and  the  plan 


of  the  work  is  well  arranged."— .Army  amd 
ifoey  Oocctts,  /)sc.  28, 1866. 

**  The  outline  carries  us  over  the  whole 
range  of  the  physiciil  sciences,  and  any  one 
who  l)Mtow«  a  real  study  iif  on  this  l>ook, 
will  find  that  he  has  greatly  increased  his 
store  of  sound  knowledge.  We  shall  be 
very  glad  to  hear  of  its  general  introduc- 
tion in  schools  and  colleges.  It  is  hardly 
neoessary  to  say  that  Prufessor  Ansted  has 
given,  in  most  cases,  the  latest  results  of 
science  —  an  important  matter  in  the 
riipidly  increasing  condition  of  all  phy- 
sical knowledge."— (TtMircMaii,  Jan,  30, 
1867. 


THB 


WORLD  WE  LIVE  IN; 


0*f 


REST  LESSONS  IN  PHYSICAL  GEOGBAPHY. 


BT 


D.  T.  ANSTED,  M.A.,  FJI.S. 


FOR    THE    USE    OF    SCHOOLS    AND    STUDENTS. 


Fcap.  8to,  2i. 


18,  Waterloo  Place,  S.W. 
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THE  MYSTERIES  OF  THE  VATICAN ; 

OR, 

CRIMES    OF   THE    PAPACY. 

FROM  THB  GERMAN  OF  DR.  THEODORB  GREISENGER. 

In  Two  Tols.  post  8ro,  price  218. 


'*The  work  to  entitled  to  eonilderable 
praise  as  a  clear  and  oarefnl  consideration 
of  Papal  history,  and  it  appears  rery 
opportunely,  at  a  time  when  that  history 
to  for  many  reasons  an  object  of  Interest 
and  curiosity.  The  style  to  both  clear  and 
spirited."— loiMion  Review. 


"Dr.  Oreiseng«r*s  *  Mysteries   of  the 
Vatican '  will  remind  the  pnbUc  of  some 


things  which  it  has  forgotten,  and  will 
inform  them  of  others  which  it  did  not 
know,  concerning  the  past  history  of  the 
Romish  Pontificate."— 6Vo6<. 


THE    EEPUBLIC    OF    FOOLS: 

Bcnro 
THE  mSTOBT  OF  THE  STATE  AHB  PEOPLE  OF  ABDESA,  IH 

THSACE. 

TRANSLATED    FROM   THE    GERMAN    OF    C.   M.   VON  WIELAND, 

By  the  Rev.  H.  CHRISTMAS. 
In  Two  Toliunes,  post  8to,  doth,  price  8s. 


**  As  a  prose  satire,  the  History  of  the 
Abderites  yields  only  in  breadth  of  hnmonr 
and  pungency  of  wit  to  Dean  Swift's 
immortal  Traveto  of  Captain  Lemnel  Qnlli- 


ver;  and  of  works  of  that  dasa,  we  know 
of  none  in  any  language  that  can  oom« 
pare  with  either  of  the  two."— OftMnwr. 


YESTERDAY    AND    TO-DAY    IN    INDIA. 

By  SIDNEY  LAMAN  BLANCHARB. 
In  potA  Svo,  price  ^, 


Ck>HTBNT8.— Outward  Bound.— The  Old  Times  and  the  New.— Domestic  IJfe.— Houses 
and  Bungalows.— Indian  Servants.— The  Great  Shoe  Question.— The  Qarrison  Hack.- 
The  Long  Bow  in  India.— Mrs.  Dulcimer's  Shipwreck.— A  Trareller's  Tale,  told  in  a 
Dark  Bungalow.— Punch  in  India.— Anglo-Indian  literature.— Christmas  in  India.— The 
Seasons  in  Calcutta.- Farmers  in  Muslin.— Homeward  Bound.— India  as  it  Is. 


"  The  reader  will  find  the  present  volume 
excoMiyely  interesting,  and  the  many 
graphic  pictures  which  It  presents  of  the 
statA  of  society  in  India  assuredly  conrey 
a  very  accurate  idea  of  the  country.'* — 
Ubttrver. 


**Mr.   Blanchard 
knowledge  of  India, 


so  thorough  a 
and  oouTeys  ueful 
hints  in  such  a  pleasant  fashion,  that  we 
are  compelled  to  take  hlR  arm  and  saunter 
with  him  a  little."— ^(A«iunfm. 


18,  Waterloo  Place,  S.W.  17 

THB 

INDIAN     AKMT 

AKD 

CIVIL  SERVICE  LIST. 

Price  68.,  by  post  68.  6d. 

Inued  in  January  and  July  of  each  year,  by  permutUm  of  the  Seerelary  of 

State  for  India  in  Council. 

THE    HISTORY   OF    CHESS, 

From  the  Time  of  the  Early  InTeiition  of  the  Game  in  India  till  the 
Period  of  iti  Ef  taUiahment  in  Wea tern  and  Central  Snrope. 

By  DUNCAN  FORBES,  LL.D. 
8yo,  7b.  6d. 

FOURTH  EDinOM. 

AUTOBIOGRAPHY 

or 

MISS    CORNELIA    KNIGHT, 

Ladj-ConpanioB  to  th«  riiuotii  Ohailotte  «f  Wtlm, 

WITH  EXTRACTS  FROM  HER  JOURNAI^  AND  ANECDOTE  BOOKS. 

In  Two  ToI&   8to,  with  Portrait  of  the  Panosss  CHABLom  of  Wales, 

price  12s. 

MEMOIRS  OF  CAROLINE  MATILDA, 

Queen  of  Denmark,  Sister  of  George  UL 

From  Family  and  State  Papers  in  the  possession  of  Sir  Lasoelles  WrazaU, 

Bart. 

Second  Edition,  in  Three  toIs.  8yo,  price  ISs. 


18,  Waterloo  Place,  S.W. 
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SECOND    EDITION. 

THE    KUSSIANS    AT    HOME  : 

UNPOLITICAL   SKETCHES. 

Showing  what  Newspapers  they  read ;  what  Theatres  they  frequent ;  and 
how  they  eat,  drink,  and  enjoy  themselves;  with  other  matter  relating 
chiefly  to  Literature,  Music,  and  to  Places  of  Historical  and  Beligious  Interest 
in  and  about  Moscow. 

By  H.  SUTHERLAND  EDWARDS. 
Second  Edition,  in  post  8to,  with  Illustrations,  price  6s. 


"  This  is  not  only  one  of  the  mott 
amosing  booka  that  we  hare  read  for  a 
long  time,  but  also  the  best  and  most 
reliable  acooant  of  Bossian  life  and  manners 
which  has  hitherto  been  girea  to  the 
pablic.  "-^J^peetator. 


**  This  book  is  faU  of  nsefol  information 
and  sensible  comment  on  a  people  and 
country  which  are  very  little  known  in 
England,  even  among  the  coltiTated  and 
traTdllng  classes."-  Ghbt. 


SECOND    EDITION. 


THE    HISTORY   OF    THE    OPERA, 

From  Monteverde  to  DonizetiL 

By  H.  SUTHERLAND  EDWARDS. 
2  vols,  post  8to,  10s.  6d. 

A    OOUR8E 

ELEMENTARY   'MATHEMATICS, 

FOR  THB  USB  OF  OAHDIDATIS  FOB  ABMISSIOH  IBTO  BITHBB  OF  THB 

KILITABT  COLLBaBS; 

OF  APPUOAHTS  FOB  APP0I1ITMIKT8  »  THB  BOMB  OB  IBDIAV  aVIL  8BBTI0B ; 

AMU  OF  MATHBMAnCAL  ffUDBBTS  OBBBBALLT. 

By  Professob  J.  R  YOUNG. 
In  One  closely  printed  Yolnme,  9yo,  pp.  648«  price  12b. 


"In  the  work  before  ns  he  has  digested  a 
oomplete  ElemoiUry  Coorse  by  aid  of  his 
long  experience  as  a  teacher  and  a  writer; 
and  he  has  produced  a  very  nsef  ul  book. 
....  Mr.  Yoong  has  not  allowed  his  own 
taste  to  rule  the  distrtbation,  bat  has 
adjusted  hla  partt  with  the  skill  <rf  a 
yeteran.'  '-^Atkmmmm, 

"  Mr.  Yoanr  is  well  known  as  the  aotbor 
of  andoabtedly  the  best  treatise  on  the 
"Theory  of  Equations'  which  is  to  be 
found  in  our  language— a  treatise  dlsttn- 


gnished  by  originalitr  of  thought,  great 
learning,  uid  admirable  persplcnity.  Mor 
are  these  qualities  wanting  la  the  work 
whteh  we  are  reriewing.  .  .  .  Con- 
sidering the  difflcuity  d  the  task  which 
Mr.  Young  has  undertaken  to  discharge, 
and  the  extent  of  useful  knowledge  ke 
has  snoeeeded  la  imparting  aoeorately  and 
lucidly  in  so  small  a  compass,  we  can  with- 
out hesitMion  commend  this  work  to  ttie 
public  as  by  far  the  best  elementary  course 
of  mathematics  In  our  laognag«k**--'£f0«tfoii 


18,  Waterloo  Place,  S.W. 
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THE    HISTORY 

or  TBI 

BEITISH  EMPIRE  IN  INDIA 

FBOX 

THE  APPOINTMENT  OP  LORD  HARDINGB  TO  THE  DEATH  OP 

LORD  CANNING. 

By  LIONEL   JAMBS   TEOTIEB, 

LATK  BSHOAL  rUBIUKBS. 

In  Two  yoIb.  SrOy  price  16s.  each. 


The  Firat  Volume  of  tbli  History  embracet  the  period  from  Lord  Hardinge'i  i^ipoint- 
ment,  in  1844,  to  the  retirement  of  the  Marqoit  Dalboosie,  in  1856. 

The  Second  Volnme  commencef  with  the  trrlTal  of  Lord  Canning  In  India,  in  1856, 
and  cloeee  with  his  Lordship's  death,  in  1863.  This  being  the  most  erentf  ol  period  in  the 
annals  of  the  East  India  Company,  Including  the  Mntiny,  great  pains  has  been  taken  in 
its  narration. 


"Both  the  plan  and  ezecntion  ci  the 
work  are  descoring  of  high  praise.  Fall 
of  interest  and  animation,  and  narrates 
with  clearness  and  brerity  all  that  took 

flace  daring  the  period  of  which  it  treats, 
t  is  written  with  great  aninutlon,  and 
often  with  considerable  graphic  power,  and 
tells  its  story  with  perspicuity  and  withoot 
needless  or  tiresome  digressions.  It  ap- 
pears to  us  that  Mr.  Trotter  has  been  emi- 
nently saccessful  in  his  treatment  of  a 
very  exciting  and  Interesting  period  of 
recent  history." — liOtuUm  Review. 

"  A  well-considered  work,  in  which  the 
heartiest  acknowledgments  are  paid  to 
Lord  Canning,  for  his  temperate  wisdom 
at  a  time  when  there  was  no  man  more 
abased  than  he.  Captain  Trotter  writes 
thoughtfttlly,  yet  with  a  soldier's  sen^e  of 
the  style  of  a  brisk  military  narrative.  It 
forms  a  locid  history,  the  several  parts 
being  well  planned  and  well  groaped,  and 
no  important  point  being  omitted  or  mis- 
represented. "—Examiner. 

"  The  thoroaghly  satisfactory  manner  In 
which  the  task  has  been  performed  is 
greatly  to  the  anthor'a  credit.    Especially 


adapted  for  the  enlightenment  of  young 
members  of  the  local  service,  to  whom  the 
modem  annals  of  the  country  which  they 
help  to  administer  are  of  far  more  impor- 
tance than  the  history  of  remote  periods, 
having  little  or  no  relation  to  the  present 
day."— <9<afMf(irdL 

**  The  work  is  full  of  interesting  matter, 
comprising  ererv  event  of  importance 
daring  the  exciting  period  of  the  Rebel- 
lion, told  In  a  concise,  straightforward, 
and  impartial  manner,  and  unencumbered 
by  those  copious  extracts  from  documen- 
tary evidence  which  often  serve  no  other 
purpose  than  Increasing  the  bulk  without 
adding  to  the  usefulness  of  a  work  of  this 
description."— 05server. 

**  We  hare  before  us  an  eminently  read- 
able history.  The  arrangement  of  the 
matter,  the  style,  and.  above  all.  the  spirit 
which  pervades  Captain  Trotter's  pages, 
sre  worthy  of  great  commendation.  He 
Is  singularly  free  from  the  faults  of  a  par- 
tisan writer.  The  work  contains  a  masterly 
criticism  of  Lord  Dalhoosie's  character 
and  lerricea.'* — Calctttta  EnqiiOmax. 


13,  WxTEftLoo  Place,  S.W. 
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HOESE    MANAGEMENT, 

Containing  descriptiye  remarks  apon  Anatomy,  Medicine,  Shoeing,  Teeth, 
Food,  Vices,  Stables ;  Hkewise  a  plain  account  of  the  sitnation,  nature,  and 
valae  of  the  Tarioos  points ;  together  with  comments  on  grooms,  dealers, 
breeders,  breakers,  and  trainers  ;  also  on  carriages  and  harness.  Bmbellished 
with  more  than  400  engravings  from  original  designs  made  expressly  for  this 
work. 

By    EDWARD    MAYHEW,    M.R.C.V.S., 

Author  of  **  The  lUastrated  Horse  Doctor,**  and  other  works. 
In  One  volnme,  8to,  pp.  612,  price  18s.  6d. 


CoKTKjrrs:— Thk  bodt  of  the  horse  anstomically  considered.  Phtsic— The  mode 
of  administering  it,  and  minor  operations.  Shoeiico. — Its  origin,  its  uses,  and  its 
varieties.  The  teeth.— Their  natnral  growth,  and  the  abuties  to  which  they  are  liable. 
Food.— The  fittest  time  for  feeding,  and  the  Idnd  of  food  which  the  horse  naturally 
cunsuincs.  The  evila  which  are  occasioned  by  modem  stables.  The  fa  ults  inseparable 
from  most  present  erections  which  are  used  as  stables.  Tea  so-called  **  iMCAPACiTATmo 
vicE.s"  which  are  the  results  of  injury  or  of  disease.  Stables  as  they  should  be. 
Grooms.— Their  prejudices,  their  injuries,  and  their  duties.  Hoasa  dbalixs. — Who 
they  are:  their  mode  of  dealing:  their  profita:  their  morality,  and  their  secreta. 
Points. — Their  relative  importance,  and  where  to  look  for  their  devdoimient.  BaBBDnro. 
—Its  inconslitencles  and  its  disappointments.  Bbbakimo  ahd  TBAnfinG.— Their  errors 
and  their  results.  Cabeiaqes.— Their  cost:  their  make:  their  excellences  and  their 
management  Saddlebt,  harbem,  axd  stable  amiDBiKa.  -  Of  what  these  oonaist ;  their 
application  and  their  preservation. 

CRITICAL    NOTICES. 


"  Mr.  Mayhew  thoroughly  comprehends 
the  matter,  and  all  masters  of  studs — we 
may  say,  every  owner  of  a  single  pony  or 
asB^will  derive  much  profit  and  an  equal 
amount  of  pleasure  by  perusing  this 
volume;  for  the  book  is  not  only  diatin- 
guidhed  by  common  sense,  but  by  its  power 
of  anmsing.  We  never  met  with  a  volume 
which  more  honestly  and  efficiently  carried 
out  the  promise  made  on  its  title-page.    A 


large  amount  of  EngMsh  life,  ways, 
manners,  morals,  dodges  and  doings,  is  de- 
scribed by  Mr.  Mayhew,  as  well  aa  more 
serious  matter  connected  with  the  question 
which  he  so  ably  handUm.**^Ath«nmum. 

**No  horseman  who  can  afford  to  buy  it 
will  rcRTst  the  purchase  of  Mr.  Mayhew's 
'Illustrated  Horse  Management*  **— ^S^pee- 
taior. 


THE    HORSES    OF    THE    SAHARA, 

%r^  %  Planiurs  of  t\t  grstrt. 

By  E.  DAUMAS, 

Oeneral  of  the  Division  Commanding  at  Bordeaox,  Senator,  Ac  Mc 

WITH  COMMENTARIES  BY  THE   EMIR  ABD-EL-KADER  (Authorized  Edition). 

In  8vo,  cloth,  price  IDs.  6d..  by  pott  11a.  3d. 


**  We  have  rarely  read  a  work  friving 
a  more  picturesque  and,  at  the  aame  time, 
practical  account  of  the  manners  and  coa- 
tomn  of  a  people,  than  this  book  on  the 
ArabA  and  their  horses."  —  Edmbvtyh 
Courant. 


"There  is  not  a  page  in  this  book  from 
which  we  may  not  gather  uaeful  hinta  or 
valuable  mformation  respecting  the  nature, 
habiu,  and  management  of  horses.*'— 06- 
itrrtr. 


